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W.  A,  Bbck,  Appellee,  v.  Beck  Coal  &  Mining  Company, 
Appellant. 

NEOLIOBNOB:  Proziiiiate  Cmbo— Prior  Intempted  C&uae — Jory 
1  QnMtloii.  Proximate  cause  oF  an  Injury  Is  that  cause  which  is 
the  nearest,  moH  direct,  and  immediate  cause,  and  ae  to  which 
it  may  be  said  that,  had  auch  cause  not  occurred,  the  Injur? 
would  not  have  happened.  And  such  question  iB  ordluarlly  for 
the  Jury. 

PRINCIPLE  APPLIED:  An  electric  mining  machine  had  a 
cutter  har  several  feet  \aag,  and  around  the  outer  edge  thereof 
ran  a  chain  fitted  with  cutting  teeth.  This  bar,  in  cutting  Its 
war  back  under  the  vein  of  coal,  nae  guided  by  an  S-foot.  mov- 
able, 75-pound  angle  iron,  with  4-lneh  Sanges.  After  cutting 
ita  way  back  and  under  tbe  coal.  It  was  so  adjusted  that  It 
cut  laterally.     In  commencing  work.  It  the  teeth  were  In  con- 
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tact  with  the  coal,  it  was  necessary  to  "clear"  them,  In  order 
to  secure  aufflcieot  speed  for  the  machine.  To  so  clear  them, 
the  customary  way  was  to  gently  start  the  machine  and  to 
almost  immediately  atop  It.  In  ao  doing,  the  teeth  would  strike 
the  projecting  coal  and  "kick  back"  the  machine.  In  this 
operation,  the  angle  Iron  guide  was  of  no  use,  but  waa  imme- 
diateiv  put  In  position  to  guide  the  cutting  bar  after  the  "kick- 
back" was  accomplUhed.  Being  now  ready  tor  cutting,  the 
current  was  applied  by  a  controller  operated  on  a  quadrant 
having  9  points  of  contact,  the  (trst  being  neutral  and  the 
others,  In  numerical  order,  furniahinf;  Increasing  quanlitles  of 
current.  The  Jury  could  have  found  that  the  second,  third, 
and  fourth  points  of  contact  were,  to  the  knowleiige  ot  de- 
fendant, out  of  repair;  that  points  2  and  3  furnished  no  cur- 
rent, and  that  point  i  was  sunkeu.  partly  burned  out,  and 
caused  the  controller  to  stick.  It  the  contacts  worked  proper- 
ly, the  machine  could  be  made  to  move  a  few  Inches  only.  Plain- 
tiff had  asked  for  repairs,  but  had  been  told  to  uae  the  machine 
anyway.  Plaintiff,  In  "clearing"  the  teeth,  might  have  set  the 
angle  iron  guide  aside,  but  be  placed  It  under  the  wheel  along 
the  Bide  of  the  machine  and  along  the  side  of  the  cutter  bar. 
It  did  not  appear  whether  so  placing  It  waa  ordinarily  danger- 
ous, and.  If  so,  whether  plaintiff  knew  It  was  dangerous  when 
BO  placed.  Testimony  tended  to  show  that  the  placing  of  the 
angle  iron  guide  alongside  the  machine  before  or  tifter  the 
teeth  were  cleared  depended  an  the  condition  at  the  face  of  the 
coal.  He  then  mov£d  the  controller  over  contact  points  1  and 
2  (because  they  furnished  no  current),  and  to  point  i.  Instant- 
ly the  machine  started  with  great  speed,  the  controller  stuck, 
thereby  preventing  the  Immediate  cutting  off  of  the  current, 
and  instead  of  kicking  hack.  It  swung  to  the  side  and  hit  the 
angle  bar  guide  and  hurled  It  against  plaintiff's  ankle,  with 
consequent  Injury.    Action  for  damages  followed. 

Plaintiff  claimed  that  the  proximate  cause  of  his  Injury  was 
the  defective  controller. 

Defendant  claimed  that  the  proximate  cause  of  the  Injury 
was  plaintiff's  negligent  and  unnecessary  act  in  placing  the 
angle  Iron  guide  along  the  side  of  and  near  the  machine. 

Held,  the  record  presented  a  Jury  question  as  to  the  proxi- 
mate cause,  and  that  the  Jury  was  JustiSed  In  finding  In  ac- 
cordance with  plaint  Iff 'b  (wntentloo. 
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I 
MASTBB  AlTD  SEBVAMT:     ContrlbutOT?  Hegliguuw— Working  Ac- 

2  cordlBg  to  Direction  of  Uaater.  It  requires  a  very  dear  case  of 
danger  ao  Imminent  or  so  great  that  the  court  will  say,  ae  a 
matter  of  law,  that  the  servant  Is  chargeable  with  contribu- 
tory negligence  In  operating  an  inatru mentality  which  he  knows 
is  out  of  repair,  when  the  master,  after  learning  of  its  defec- 
tive condition,  directs  tae  servant  to  continue  Ita  use. 

PRINCIPLE  APPLIED;     See  No,  1. 

MASTEB  AlfD   8EBVA1TT:     Oontrthntot?  NegIlBaiice~ETld«nc»— 

3  Onstom.  The  particular  manner  In  which  servantB,  other  than 
platn(t;r<  did  a  certain  thing,  may  be  admissible,  not  to  bind  the 
master  to  a  negligent  custom,  but  as  bearing  solely  on  the 
question  whether  the  injured  servant  was  guilty  of  contributory 
negtlgence. 

MA«TT}R  Am)  8EBVANT:    Tools,  Machinery,  Etc.— DefectlTe  Oou- 

4  ditlon — Negligence — Evidence  of  Eepairs  SubBeqnent  to  Injury. 

A  master  who  contends  that  an  iDstru mentality  was  In  good 
repair  before,  at  the  time  of,  and  after,  an  accident,  thereby 
voluntarily  creating  an  issue  as  to  its  condition  after  the  ac- 
cident, may  not  complain  (a)  that  the  Injured  servant,  for 
the  sole  purpose  of  showing  the  actual  condition  at  the  time 
of  the  accident,  and  not  tor  the  purpose  of  showing  negligence, 
was  permitted  to  counter  with  testimony  that  the  master  re- 
paired the  said  instrumentality  on  the  day  following  the  ac< 
cident;  and  Cb)  that  the  court  specifically  Instructed  the  jury 
to  consider  such  testimony  for  said  purpose  ot  determining  the 
condition  of  such  instrumentality  at  the  time  of  the  accident. 

Appeal  from   Polk   District    Court. — Lawbence    DkGbaff, 
Judge. 

TuEKRAY,   May  22,   1917. 

Tins  is  an  action  for  <laiiiages  for  peraona]  injuries. 
There  was  a  trial  to  a  jury,  resulting  in  a  verdict  and 
judgment  for  plaintiff,  and  the  defendant  appeals. — Af- 
firmed. 

Stipp,  Perry,  Bannister  d  Starziitger,  for  appellant. 

C.  C.  Putnam,  for  appellee. 
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Preston,  J. — 1.     A  number  of  cuta  and 

1,  NfouoracB:        pirtnres  of    the    electric    minine    machine 
proilmat?  "^  ,      ■«.    • 

rHiiHiprinr        whicli   waR   being .  Operated   b.v   plaintiff   in 
pau»:  Jury         defendant's  mine  at  the  time  be  was  hnrt, 
were  introduced   in  evidence  and  are  con- 
tained in  the  ahfitract.     We  have  selected  this  one  aa  giv- 
ing a  better  idea  of  the  machine  than  the  others. 

The  machine  weighs  about  three  tons.  The  sumpinj; 
bar.  or  angle  iron,  appears  at  figure  67  in  the  cut,  and  is 
8  feet  long,  with  flangei^  abont  4  inches  high.  It  weighs 
75  pounds.  Its  function  is  to  guide  the  wagnn-tongne-loot- 
Ing  arrangement  in  the  cut,  called  the  cutter  bar.  The  con- 
troller, which  it  is  alleged  was  out  of  repair,  is  shown  in 
the  cut  under  19.  The  machine  as  shown  in  the  cut  is  in 
position  for  siimping.  Plaintiff  was  about  to  start  suinp- 
ing  when  he  was  injured.  The  cutter  bar  on  the  machine 
is  5^4  feet  long  and  14  inches  wide,  with  a  rounded  end; 
around  its  periphery  revolved  a  continuous  cutter  chain, 
to  the  links  or  lugs  of  which  were  fastened  bits  or  teetb, 
set  at  different  angles,  somewhat  like  the  teeth  of  a  saw. 
The  bits  or  teeth  are  about  5  or  6  inclies  apart.  Samping 
is  driving  the  cutter  bar  under  the  coal,  and  after  that, 
the  cutter  bar  and  saw  are  rnn  across  the  room  under  the 
coal.  It  is  not  necessary  to  use  the  sumping  bar.  until 
tbe  cutter  bits  are  freed  from  contact  with  the  coal,  so 
that  tbe  saw  or  teeth  may  get  up  speed  to  cut.  As  soon 
as  this  is  done,  the  operator  is  ready  to  nse  l!ie  sumping  bar 
and  start  the  machine;  then  the  stirapiug  bar  is  anchored 
by  jack  pipes.  At  the  time  plaintiff  was  hurt,  the  sumj)- 
ing  bar  was  not  anchored  with  the  jack  pipes,  but  appellee 
contends  that  it  was  anchored  to  some  extent  by  being 
placed  under  the  wheel,  and  by  its  own  weight.  The  ma- 
chine vas  operated  by  means  of  a  hand  controller,  which 
was  moved  back  and  forth  across  a  quadrant,  on  which 
were  eight  contacts,  the  first  of  which  was  mechanically 
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dead  and  used  as  a  Blide.  but  the  remaining  seven,  wben 
tbe  machine  was  in  working  condition,  transmitted  electric 
current  op  power.  Each,  of  the  Buccessive  live  contacts 
transmitted  more  power  than  the  one  preceding  it;  and 
when  the  controller  was  moved  over  a  live  contact,  the  ma- 
chine would  be  set  in  motion  and  the  cutter  chain  would  re- 
volve, the  velocity  of  the  movement  of  the  chain  depending 
up«)n  the  point  of  contact  upon  which  the  controller  would 
refit. 

It  is  alleged  by  plaintiff  that  the  contacts  2  and  3 
had  become  defective  and  would  not  transmit  power,  and 
that  contact  i,  while  alive,  was  worn  down  below  the  level 
of  the  others,  partly  burned  out,  out  of  repair  and  in  a 
defective  condition;  that  defendant  had  knowledge  of  this; 
that,  because  of  the  said  defective  conditions  on  the  day 
plaintiff  was  hurt,  the  controller  ntuck  at  the  fourth  con- 
tact so  that  plaintiff  was  not  able  instantly  to  turn  off  the 
t>ower  and  stop  the  machine,  in  consequence  of  which  the 
cutter  bit  chain,  revolving  at  high  velocity,  came  in  contact 
H'ith  the  Kuniping  bar  and  hurled  tbe  same  against  plain- 
tiff's right  ankle,  pioducing  the  injuries  complained  of.  The 
testimony,  or  mme  of  it,  in  regard  to  the  defect  in  the 
fourth  contact,  is  that  there  was  a  depreasion  in  the  fourth 
contact;  that  it  was  lower  than  the  other  contacts,  and, 
as  one  witness  puts  it: 

"When  you  pushed  the  controller  from  the  position 
in  which  there  was  no  power  to  the  fourth  contact,  that 
part  of  the  controller  which  was  operated  by  the  spring 
pushing  down  slid  over  llie  two  prior  contacts  liefore  it 
reached  the  fourth  contact,  which  was  lower;  the  con- 
troller would  slip  into  the  little  hole  on  the  fourth  con- 
tact." 

Defendant  answered  in  general  denial,  and  averred  that 
the  injuries  complained  of  were  diie  to  plaintiff's  own 
n^ligence.     Appellant's  claim  is  that  tbe  proximate  cause 
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of  the  accident  was  the  negligence  of  plaintiff  in  placing 
the  loose  sumping  bar  near  the  cutter  bar  and  then  start- 
ing the  machine. 

The  principal  grounds  relied  upon  by  appellant  for  a 
reversal  are  the  alleged  contributory  negligence  of  plain- 
tiff, and  the  claim  that  the  alleged  negligence  of  defendant 
was  not  the  proximate  cause  of  the  injury.  Other  errors 
asKigned  relate  to  rulings  of  the  conrt  on  admissioii  of 
evidtnce.  The  first  two  propositions  were  raised  by  ap- 
pellant in  different  ways  in  the  trial  court,  by  motion, 
offered   instructions  and  exceptions  to  instructions  given. 

It  will  be  necessary  to  set  out  a  little  more  fully  the 
t^timODv  bearing  upon  these  questions,  which  we  will  now 
do  as  briefly  as  may  be.  The  plaintiff  testified  that,  as  he 
placed  the  suniping  bar  under  the  wheel  at  the  side  of  the 
machine,  there  would  be  about  an  inch  between  the  sump- 
ing  bar  and  the  bed  of  the  machine,  and  a  space  between 
the  Bumping  t>ar  and  the  bits  on  the  bit  chain  of  about  6 
inches.  The  sumping  bar  was  placed  in  the  position  it  was  in 
ju8t  before  plnintiff  started  to  clear  the  bits  and  Icick  the  ma- 
chine back.  As  stated,  before  starting  to  sump-in,  it  was 
necessary  to  set  the  machine  and  clear  the  bits ;  clearing  the 
bits  was  done  by  setting  the  machine  close  enough  to  the 
coal  so  that  the  forward  eud  of  the  cutter  bar  would  be 
against  or  nearly  against  the  coal,  the  face  of  which  is 
often  left  uneven.  The  operator  would  then  kick  back  the 
machine  until  the  bits  on  the  chain  at  the  end  of  the  cut- 
ter bar  cleared  the  coal.  This  kicking  back  would  be  done 
by  turning  the  controller  on  the  first  live  contact  and 
quickly  off  again,  so  that  the  bit  chain  would  revolve  just 
enough  for  the  bits  to  strike  any  protruding  coal  surface 
and  Itick  the  machine  back  far  enough  for  the  bits  to  clear. 
The  bits  stick  out  about  an  inch  and  a  half,  and,  being 
cleared  one  at  a  time,  the  kick-back  is  flight. 

Appellant  places  great  stress  upon  the  fact  that  plain- 
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tiff  did  kick  tbe  Diachiae  back,  and  that  he  knev  about 
that  before  be  put  tbe  sumping  bar  at  tbe  side  of  tbe  ma- 
chioe,  and  the  argument  is  that  this  should  defeat  the 
plaintiff  on  the  two  questions  before  referred  to,  of  con- 
tributory negligence  and  proximate  cause.  AVhat  we  have 
just  said  is  perhaps  out  of  order  a  little  at  tbis  point,  but 
we  think  it  not  improper  to  say  now  that  counsel  for  ap- 
pellant do  not  distinguish  the  kick-back  of  the  machine 
from  its  swinging  out  of  position  sideways.  Tbe  kick-bark 
ia  aceonipliiibed  with  a  sniall  amount  of  power  applied  and 
quickly  taken  off,  while  tbe  swinging  sideways  with  tbe 
machine,  which  plaintiff  claimed  and  the  jury  found  must 
have  been  the  cause  of  plaintiff's  injury,  by  hurling  tlie 
sumping  bar  against  his  ankle,  was  caused  by  the  power's 
being  too  great,  or  because  it  was  left  on  (oo  long.  Indceil, 
no  witness  testifies  directly  that  it  was  the  sumping  bar 
that  struck  plaintiff's  foot.  Of  course,  it  was  dark  in  the 
mine  and  those  present  had  small  lamps,  and  no  one  claims 
to  have  seen  the  sumping  bar  strike  tbe  plaintiff;  but,  as 
Bonie  of  them  put  it,  there  was  nothing  else  that  could  have 
done  it,  and  in  argument  by  both  parties,  it  seems  to  be  con- 
ceded that  the  sumping  bar's  being  thrown  against  plaintiff's 
leg  is  what  caused  tbe  injury.  As  soon  as  the  power  was 
turned  on,  the  tci^tiniony  shows  that  tbe  accident  happened 
very  quickly.  It  is  shown  by  the  testimony  that  plaintiff 
tried  to  stuji  the  machine,  and  that  it  was  not  instantly  re- 
sponsive. Plaintiff  says  he  bad  to  shove  it  over  and  get 
it  started  back  before  it  would  go  back.  Under  tbe  testimo- 
ny, the  bits  did  not  clear  the  coal,  and  when  it  was  started, 
tbe  bits  striking  the  coal  caused  the  machine  to  swing  to 
the  side,  striking  the  sumping  bar.  Clearing  the  bits  by 
kicking  tbe  machine  back  in  the  manner  indicated  was  tbe 
usual  method,  as  testiflcd  to  by  witnesses  on  both  sides. 
While  the  machiue  was  a  powerful  one,  under  the  testimony, 
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the  operator  could  control  it  bo  long  as  he  could  get  the 
power  on  and  off  quickly;  but  appellee'6  contention  is  that, 
if  the  power  wa8  left  on  too  long,  or  was  too  great,  and 
the  bits  were  meeting  resistance  with  the  coal,  while  the 
bit  chain  was  revolving  with  too  great  power,  the  machine 
would  bounce  and  awing  and  shift  positions,  and  thus 
endanger  the  safety  of  the  oi)erator,  bo  that  it  Necms  to  us 
that  the  condition  of  the  contacts  and  the  controller  was 
important  to  the  safety  of  the  operator. 

As  before  stated,  there  is  testinioiiy  from  which  the 
jjiry  could  have  found,  although  there  was  a  conflict  at  this 
point,  that  the  first  three  contacts  were,  for  several  days 
prior  to  the  accident,  out  of  repair  and  dead,  and  that  the 
fourth  contact  was  alive,  but  worn  down  aw  heretofore  de- 
scribed, partly  burned  out  and  out  of  repair.  There  is 
evidence  from  which  the  jury  could  have  found  that  this 
condition  was  knonii  to  the  defendant,  and  that  plaintiff 
had  requested  defendant  to  repair  the  controller  and  the 
contacts.  Plaintiff  had  used  the  machine  a  few  days  be- 
fore, but  iu  the  meantime  had  used  anotiier  machine. 

The  defendant  vigorouRly  denies  the  alleged  defecti* 
in  the  machine,  but  says  that,  assuming  that  they  did 
exist,  they  were  known  to  the  plaintiff.  On  Monday  before 
the  accident  which  occurred  on  Thursday,  plaintiff  was  bs- 
iug  the  same  machine,  and  left  it  in  the  entry  Monday  eve- 
ning and  reported  it  to  be  repaired.  He  saya  he  didn't 
kuow  exactly  what  was  the  matter,  but  he  reported  general 
tronble  with  the  controller.  He  ueed  machine  No.  1  the 
uext  morning.  At  noon  Tuesday,  he  commenced  again  us- 
ing machine  No.  3,  the  one  he  was  u-iiing  when  hurt.  He 
says  he  was  told  by  the  machine  boss  to  get  it,  and  says  he 
found  it  had  been  worked  upon  in  respect  to  being  repaired; 
that  somebody  had  been  working  on  the  machine.  He  then 
took  the  machine  and  moved  it  to  the  place  where  he  was 
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told  to  go,  and  this  is  the  machine  that  he  was  afterward  in- 
jured upon.  He  8a^«  that  Tuesday  noon,  after  he  had  taken 
machine  No.  3,  he  found  the  contacts  in  practically  the 
same  condition  he  left  them  in  l>efore;  that  the  first  three 
contacts  did  not  transmit  any  power  to  the  controller;  that 
the  fourth  contact  was  alive;  and  plaintiff  testifies  that, 
after  he  discovered  that  tiie  contact  was  still  dead,  be  sent 
the  helper  out  to  find  tlie  machine  boss;  he  also  had  other 
troulile  with  the  machine;  the  helper  reported  that  the 
ina<'hine  boss  would  l>e  there  after  a  while,  but  he  did  not 
come  to  repair  the  machine  that  day;  that  they  brought 
some  tools  to  fix  an  oil  cup.  Plaintiff  says  he  used  this 
machine,  then,  Tuesday  afternoon,  Wednesday  and  a  part 
of  Thui-sday,  but  that,  during  this  time  after  Tuesday  noon, 
though  he  noticed  that  the  contacts  were  practically  in  the 
same  condition,  he  did  not  have  any  trouble  with  the  con- 
troller's sticking  upon  the  fourth  contact;  says  he  sumped 
with  it  on  Wednesday  two  or  three  times,  and  had  no 
trouble  with  the  controller's  sticking  on  any  of  the  contacts 
on  Wednesday;  that  he  sumped  once  on  Thursday  morning 
before  dinner  and  had  no  trouble  with  the  machine  then; 
that  there  was  nothing  that  stuck  at  that  time;  that  he 
was  hurt  about  2:30  in  the  afternoon  of  Thursday;  that, 
after  dinner  Thursday,  he  moved  the  machine  to  the  room 
in  which  he  was  injured,  and  on  the  way  down  he  met  the 
mine  foreman,  and,  as  he  then  found  the  controller  sticking 
on  the  fourth  contact  for  the  first  time,  he  called  the  fore- 
man's attention  to  it,  and  the  foreman  took  the  machine 
himself  and  ran  it  and  admitted  that  it  was  sticking,  but 
told  plaintiff  to  go  ahead  and  commence  cutting  with 
the  machine.  It  should  have  been  said  that  there  is  testi- 
mony that,  if  the  operator  puts-  the  controller  on  and  off 
quickly  enough,  there  would  be  no  movement  of  the  chain, 
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aad  that,  if  it  is  left  on  longer  on  the  first  contact  that  ia 
alive,  or  the  first  contact  which  should  be  alive,  the  operator 
can  regulate  about  how  far  it  will  move  these  bits.  One 
witness  says  that  yon  can  pot  the  power  on  and  it  will  not 
move  more  than  6  inches,  and,  as  stated,  the  bits  are  5  or 
6  inches  apart.  Another  witness  testifies  that,  if  the  ma- 
chine is  in  ordinary  good  working  order,  you  could  move  the 
controller  on  the  first  contact  and  then  off  in  such  a  man- 
ner without  resistance  as  to  move  these  bits  only  1,  2,  3, 
4,  5  or  6  inches,  and  stop.  One  witne^e  says  that  be  usually 
pnt  the  Bumping  bar  on  top  of  the  niuchiue,  but  admits 
that,  if  the  machine  jumped  to  a  gi-eat  extent,  it  would 
throw  the  bar  off;  and  one  witness  teHlifles  that  it  was 
dangerous  to  place  the  sumping  bar  alongside  the  machine. 

It  is  appellee's  contention  that,  under  these  circum- 
stances, and  in  view  of  the  plaintiffs  previous  experience 
with  the  machine,  he  had  reason  to  believe  that,  though  it 
was  out  of  repair,  he  could  do  the  work  with  it  the  same 
as  he  had  before,  and  that  the  danger  was  not  imminent. 

We  have  not  gone  into  the  testimony  as  fully  as  have 
counsel  in  the  argument,  hut  we  think  the  main  facts  have 
been  stated  substantially  in  accordan<'e  with  the  testimony, — 
at  least  plaintiff's  testimony.  As  said,  there  was  a  conflict 
at  some  points,  but  this,  of  course,  was  for  the  determina- 
tion of  the  jury. 

It  is  contended  by  appellant  that  the  nonexistence  of 
a  legal  connection  between  the  negligence  and  the  injury  is 
predieable  whenever,  for  anght  that  appears,  the  accident 
might  have  happened  even  if  the  defects  in  question  had 
not  existed,  or  if  the  precautions  which  were  omitted  had 
been  taken;  and  that  the  question  is  whether  it  was  a 
cause  such  that,  had  it  not  existed,  the  injury  would  not 
have  taken  place  (citing  cases) ;  and,  as  stated,  the  theory  is 
that,  because  the  sumping  bar  was  placed   as  it   wa3  by 
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plaintiff,  aad  tbere  was  more  or  less  kick-bnck  in  starting 
the  machine,  the  injury  would  have  happened  whether  tlie 
machine  was  defective  as  alleged  or  not.  But,  under  the 
evidence  and  the  record  which  we  have  referred  to,  the  jury 
could  have  found  that  the  defect  in  the  controller,  because 
of  which  the  plRintiif  was  not  able  to  turn  the  power  oS 
quickly  enough,  was  the  cause  of  throwing  the  machine 
sideways,  as  well  ns  back,  and  against  the  sumping  bar. 

Whether  a  defect  is  the  proximate  cause  of  an  injury 
is  ordinarily  a  question  for  the  jury,  and  we  conclude  that, 
under  the  record  iu  this  case,  it  was  a  question  for  the 
jury  whether  the  accident  would  have  happened  if  plaintiff 
could  have  used  the  first  live  contact,  and  it  was  a  question 
for  the  jury  to  determine  whether  the  accident  would  hare 
happened  with  the  controller  even  on  the  fourth  contact, 
if  plaintiff  could  have  gotten  the  power  off  quickly  enough. 
The  testimony  shows,  as  before  stated,  that,  by  using  proper 
care  to  start  the  machine  on  the  second  contact,  the  chain 
would  be  made  to  move  but  a  few  inches,  and  this  could 
be  done  if  the  fourth  contact  was  used,  had  plaintiff  been 
able  to  get  the  power  off  quickly  enough.  There  is  an- 
other suggestion  in  regard  to  the  placing  of  the  sumping 
bar  under  the  wheel  before  starting  to  clear  the  bits: 
when  it  was  not  used  for  that  purpose,  it  should  be  borne 
in  mind  that  it  was  to  be  used  immediately  after  the 
machine  was  started.  All  these  were  circumstances  to  be 
considered  by  the  jury.  Many  cases  are  cited  bj  both 
parties  upon  the  question  of  proximate  cause,  but  we  think 
there  is  nothing  unusual  in  the  facts  or  circumstances  in 
the  case  requiring  a  review  of  the  many  cases  on  proxi- 
mate cause. 

It  is  contended  by  appellee  that  the  snmping  bar  was 
not  the  cause:  it  was  a  condition  of  the  accident,  an  in- 
strumentality and  agency  within  the  danger  zone  of  the 
moving  cause;  and  that  the  test  of  defendant's  liability,  a^ 
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a  matter  of  law  for  tlie  court,  la  to  be  found  io  the  probable 
iojarioas  consequences  which  were  to  be  reasonabl;  antici- 
pated in  creating  the  danger  zone,  and  not  in  the  eabdequent 
ev«itB  or  agencies  which  might  arise  to  bring  such  con- 
seqoeoces  about;  and,  to  the  proposition  that  the  proximate 
cause  is  the  efficient  cause,  tbej  cite  i  Thompson  on  Keg- 
ligence,  Sees.  4752  to  4754.  The;  rely  on  some  of  our  own 
cases,  one  of  which  (Miller  v.  Cedar  Rapids  Sash  d  Door 
Co,,  153  Iowa  735)  contains  elements  of  the  case  at  bar,  to 
wit,  the  alleged  contributory  negligence  of  plaintiff,  custom, 
proximate  cause,  etc.    In  the  Miller  case  the  court  said: 

"It  is  clear  from  this  recital  that  the  issue  was  for  the 
jary,  and  that  it  might  have  found,  either  that  moving  the 
lever  with  the  foot,  in  the  contingency  in  which  plaintiff 
acted  when  injured,  was  the  usual  method,  or  'iiuch  as  de- 
fendant reasonably  should  have  anticipated  in  guarding 
the  machine.  •  •  ■  Of  course,  if  the  foot  had  not 
slipped,  the  guard  would  not  have  fallen  off;  nor  would  this 
have  happened  had  plaintiff  moved  the  lever  by  hand,  instead 
of  attempting  to  do  so  with  his  foot.  The  slipping  of  the 
foot,  like  the  attempt  to  move  the  lever  with  it,  however, 
wag  the  bringing  of  that  portion  of  the  plaintiff's  body 
within  the  danger  zone  of  defendant's  negligence,  and  conld 
not  have  intervened  between  ita  continning  negligence  in 
operating  the  belt  without  a  proper  guard  and  the  plaintiff's 
hurt  when  brought  in  contact  therewith.  In  other  words, 
the  slipping  of  the  foot  and  consequent  pushing  of  the 
gnard,  even  though  the  proximate  cause,  did  not  iDtervene 
between  the  negligent  operation  of  the  belt  and  the  injury, 
bat,  at  most,  was  concurrent  therewith,  aud  this  would 
not  obviate  defendant's  liability"  (citing  Buehner  v. 
CTeamerjf  Package  Mfg.  Co.,  124  Iowa  445;  Walrod  v. 
Webster  County,  110  Iowa  349,  and  other  cases). 

See,  also,  Batzer  v.  WarHng,  (Ind.)  95  N.  E.  257. 

It  la  not  shown  that  plaintiff  had  knowledge  that  it 
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was  dangerous  to  place  the  sumping  bar  in  the  place  he  did, 
if  it  was  dangerous,  and  it  was  for  the  jury  to  say  whether, 
in  view  of  bis  past  e^pepienee  in  so  placing  it,  and  in  view 
of  the  physical  facts  themselves  as  to  the  manner  of  placing 
it,  and  the  weight  of  it,  he  had  reason  to  believe  it  was  an  im- 
proper thing  to  do.  As  bearing  upon  this,  appellee  cites 
Plantz  V.  KreutzCr  d  Waxem.  175  Iowa  562;  appellant  cites 
A>tP»iB»  V.  Chicago,  M.d  St.  P.  R.  Co..  8»  Iowa  672,  and  like 
cases.  In  the  Nnc-man  case,  it  was  held  that,  although  the 
engineer  was  negligent  in  kicking  back  the  cars,  when  plain- 
tiff, who  was  familiar  with  the  switches,  sidetracks,  etc., 
and  had  himself  set  the  other  cars  so  close  to  the  adjoin- 
ing tracks  as  that  there  was  not  room  for  his  body  between 
the  moving  and  the  standing  cjii-s,  took  his  position  in  the 
side  of  the  cars  to  go  by  those  he  had  placed  too  close,  he 
was  charged  with  knowledge  that  there  was  not  room  to 
pass. 

2.     We  think,  too,  under  (lie  evidence 
2.  MiSTBB  iMD        which  we  have  set  out,  and  which  will  not 

tributorj  negii-    be  TL'tjeatcd  at  this  point,  (hat  it  was  for 
eenoe :  work-  '  ' 

ta"  ^o'^'direc-      ^^^  i°*'y  *'*  ^^J  whether  plaintiff  waa  guilty 
SSS(e°r'  '^^  contributory  negligence.     Much  of  appel- 

lant's argument  at  this  point  is  that  plain- 
tiff knew  the  danger  he  was  in,  and  chose  an  unsafe  method. 
Appellee  cites  a  case  from  Missouri,  and  says  it  is  the 
only  case  where  this  kind  of  a  machine  has  been  involved, 
wherein  it  was  said : 

"The  operator  could  tell  by  the  hum  of  the  motor  the 
character  of  the  resistance  opposed  to  tlie  cutter  and  by 
moving  a  lever  which  controlled  the  power  could  stop  the' 
machine  instantly.  •  •  •  Bradley  v.  Northern  Cent. 
Coal  Co.,  (Mo.)  151  8.  W.  180. 

"There  is  a  vital  difference  between  knowledge  of  the 
extent  and  character  of  a  danger  and  knowledge  of  a  de- 
fect in  which  lurks  a  danger,  the  extent  or  immiDence  of 
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which  is  not  discoverable  to   the  servant   by   the  reason- 
able 1138  of  the  opportHDities  his  situation  affords." 

Ordinarily,  nf  course,  as  we  have  said  many  times,  the 
fjneetion  as  to  whether  an  injure<l  person  is  f?ailty  of  con- 
tributory negligence  is  a  question  for  the  jury,  and  in  this 
case,  the  fact  that  plaintiff's  work  witli  the  machine  in 
question  was  to  some  extent  dangerous,  and  so  known  to 
plaintiff,  does  not  neie-isarily  charge  plaintiff  with  negli- 
(ten<'e  in  trying  to  perform  his  duties  with  it.  The  plain- 
tiff had  informed  bin  superiors  of  the  condition  of  th^ 
machine,  and  they  had  directed  bini  to  do  this  work  in  the 
manner  in  which  he  was  doing  it,  bo  far  as  tlie  controller  is 
concerned.  This  court  -said,  in  Steburg  v.  Vincent  Clay 
Products  Co.,  173  Iowa  248,  260 : 

"It  requires  a  very  clear  case  of  danger  so  imminent 
<)r  so  great  that  the  court  will  say,  as  a  matter  of  law,  that 
the  servant  is  cbargwible  with  contributory  negligence  in 
doing  his  work  according  to  the  order  or  instructions  of 
his  employer." 

And  so,  in  the  instant  case,  it  is  our  conclusion,  with- 
out further  discussion  of  the  evidence  or  the  authorities, 
that  it  was  a  question  for  the  jury.  See.  also,  Murray  p. 
Hicanirood  Coal  Co.,  159  Iowa  1,  7, 

3.     It  is  next  contended   by  appellant 
s.  MtHTEii  AND        that  the  court  erred  in  porniittiug  the  wit- 
tribatorj  n.-su-    iiess  Thomas  Beck  to  testify  as  to  an  alleged 
a™CT:  cuBtom.    custom  of  placing  the  sumpiug  bar  near  the 
cutter  bar  before  clearing  the  cutter  bits, 
and  erred  in  not  withdrawing  said  testimony  from  the  jury, 
as  requested  by  defendant.     The  contention  is.  and  author- 
ities are  cited  in  support  of  the  proposition   (among  them 
Contri  v.  HoUinf/sirorth  Coat  Co.,  143  Iowa  115,  lift,  120; 
Kroy  V.  Chicago,  R.  I.  d  P.  R.  Co..  .12  Iowa  .357),  that  the 
doing  of  a  dangerous  and  needless  act  by  other  personal  can- 
not make  the  act  right.    The  testimony  is  substantially  this: 
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"Q.  State  whether  or  DOt,  at  the  time  of  tbiB  acci- 
dent and  prior  thereto,  it  was  the  custom  or  OBage,  ia  get- 
ting read;  to  sump,  to  place  the  sumping  bar  under  the 
wheel  on  the  machine,  and  then  see  whether  or  not  the 
bits  would  clear,  and  then  afterwards,  when  the  bita  had 
cleared,  to  place  the  jack  pipes  in  position  for  sumpiog." 

The  objection  was,  among  others,  that  a  n^ligent 
custom  would  not  excuse  an  act  of  negligence.  The  court 
said: 

"First,  was  there  any  oustom  at  all  in  the  use  of  this 
sumping  bar  as  to  Us  use  when  this  preliminary  test  was 
being  made?  Was  there  any  custom  or  use  regarding  the 
sumping  b«r?  A.  Each  runner  had  his  own  way  some- 
times. (Same  objection.)  Court:  The  answer  may  atand. 
Court:  How  much  observation  have  you  made  of  the  op- 
eration of  this  machine  in  the  hands  of  others?  A.  I  have 
worked  with  nearly  all  the  men  down  there.  You  get  ideas, 
pick  up  ideas  from  them,  and  you  give  tbem  your  own  ideas, 
and  in  this  way  one  person  might  sump  the  machine  in  one 
way  and  another  person  might  sump  it  in  another,  but  prac- 
tically in  all  ways  the  setting  of  the  machine  is  the  same, 
pull  it  off  the  trucks  over  to  the  comer,  square  your  ma- 
chine, get  ready  to  sump,  clear  your  bits  and  start  with 
the  sumping  cut." 

Counsel  for  plaintitf  then  renewed  the  former  question 
■  as  to  what  was  the  usual  and  cnstoraary  way  of  getting 
ready  to  sump  with  respect  to  placing  the  sumping  bar 
under  the  wheel,  and  over  objection,  witness  said: 

"A.  In  getting  the  machine  ready  to  sump,  pull  it  off 
the  trucks  up  to  the  face  of  the  coal  and  to  the  corner  of 
the  room  and  square  your  machine  around  and  sometimes 
it  is  necessary  to  kick  your  machine  back  with  the  bits 
before  you  put  the  sumping  bar  down;  other  times  you 
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put  the  sumping  iar  dovm  and  kick  her  "back;  cleiir  the 
machine  and  get  ready  to  sump;  set  your  jacks." 

Defendant  moved  to  strike  out  the  part  of  the  answer 
in  Italic,  and  thereupon,  counsel  for  plaintiff  stated,  in 
resistance  to  the  motion,  that  the  question  is  asked  for  the 
purpose  of  showing  plaintiff's  freedom  from  contributory 
n^ligenve,  and  that  he  was  in  the  exercise  of  ordinary  care 
for  his  own  safety.  The  trial  court,  in  ruling,  was  of  the 
opinion  that  the  testimony  did  not  show  custom  or  usage, 
because  each  man  handled  the  machine  in  his  own  way;  and 
overruled  the  motion.  It  is  not  contended  by  npppHaut 
here,  as  we  understand  it,  that  the  testimony  did  not  in 
fact  establish  the  existence  of  a  negligent  custom,  but  that 
the  evidence  was  prejudicial,  and  that  it  should  have  been 
Htricken  or  withdrawn  under  appellant's  offered  instruc- 
tion. There  is  other  testimony  on  the  question  as  to  how 
the  work  was  usually  done.  There  is  testimony  that  wheth- 
er the  machine  is  kicked  back  with  the  bits  before  the  dump- 
ing bar  is  down,  or  whether  they  put  the  sumping  bar  down 
and  then  kick  her  back,  as  before  set  out,  depends  upon  the 
condition  at  the  face  of  the  coal ;  and  there  is  evidence  that 
the  character  of  the  coal,  whether  hard  or  otherwise,  would 
have  something  to  do  with  the  extent  of  the  kick-back. 
Thin  is  undisputed,  and  we  do  not  discover  any  evidence 
that  the  condition  of  the  coal  did  not  demand  or  permit 
it  to  be  done  in  the  manner  employed  hy  plaintiff.  The  fore- 
man, although  denying  the  custom,  'said  that  the  sump- 
ing bar  is  generally  set  aside  until  they  get  ready  to  sump, 
and  there  is  other  evidence  bearing  on  this.  But  taking  the 
record  together,  we  think  there  was  no  prejudicial  error 
against  the  defendant.  The  evidence  tended  to  show  the 
usual  way,  under  certain  circumstances,  of  handling  the 
Bnmping  bar,  and  was  offered  for  the  purpose  of  showinf; 
that  plaintiff  was  not  guilty  of  negligence  in  adopting  the 
particular  coarse  he  did  in  performing  his  duty.  Plaintiff 
Vttl.  180  lA.— 2 
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testifles  thiit  neither  the  foreman  nor  machine  boss  had 
({ivcn  him  any  inBtrnctions  as  to  the  operation  of  the  m»- 
ohine.  There  is  Bome  pvidence  that  he  was  instrncted  by 
annthiT  person,  and  plaintiff  sought  to  show  by  this  per- 
flori  that  he  was  netting  ready  to  snnip  in  the  way  he  had 
been  taught;  but  lierame  of  (he  form  of  the  question,  an 
olijeilion  was  sustained.  It  does  not  appear  from  the  rec- 
ord that  we  arc  able  to  find  that,  from  the  only  instruc- 
tion plaintiff  did  receive,  he  was  not  doing  it  in  the  same 
manner  in  which  he  had  In^en  instructed.  Appellant  cites 
again  Miller  v.  Cedar  RapUh  KwsA  rf  Door  Co,,  153  Iowa 
742,  a  part  of  which  we  have  before  quoted  and  will  not 
now  rciwat.  In  Caglniian  v.  Dti  Pont  de  yemoura  Powder 
Co.,  Hi!)  Iowa  306,  the  question  was  as  to  whether  plaintiff 
was  doing  his  work  in  the  customary  way  under  instruc- 
tion from  the  foreman,  and  it  was  held  that  it  was  a  ques- 
tion for  the  jury  whether  plaintiff  was  using  reasonable 
core,  himself.  In  the  instant  case,  the  evidence  was  offered, 
not  for  the  purpose  of  proving  a  binding  custom  upon  de- 
fendant, but  to  bUow  that  plaintiff  was  not  guilty  of  neg- 
ligence in  adopting  the  particular  course  he  did  in  perform- 
ing his  duty.  In  the  absence  of  expreaa  direction  or  rule 
prescribing  the  particular  courne  he  should  pursue  under 
the  circumstances,  he  was  required  to  choose  between  the 
two  courses,  and  if,  in  making  that  choice,  he  adopted  the 
course  usually  followed  under  similar  circumstances,  the 
fact  would  have  an  important  bearing  upon  the  question 
whether  he  exercised  dne  care  in  making  the  choice.  This 
is  not  the  exact  language,  but  t'  e  substance  of  it,  used  hy 
this  court  in  Wliitirtt  v.  Clikfi;/o,  R.  I.  <t-  P.  R.  Co.,  67  Iowa 
ItiO.  Bee.  also,  I'irrmn  v.  ChU-<i<}0  £  N.  ^V.  R.  Co.,  127  Iowa 
IS,  2.1;  Rraii::  v.  Oiiinlm  cE  C.  B.  R.  d  B.  Co.,  120  Iowa  406; 
2  Itjiitey  on  Personal  Injuries,  Sec.  4S0. 

We  think  there  was  no  error  at  this  point 
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4.     Fiuallv,   it  is  contended    that    the 

4.  iiASTEB  isD        court  erred  in  permittinc  witness  Campbell 
■EBTiK-r  :  tools,  f  s  j- 

"|'^'J|i!r^'  **'  testify  as  to  subsequent  repairs,  and  in 


objection  to  the  tewtiniouy.  A  number  of  authorities  are 
cited  bj  ainwllant. 

Taking  the  whole  record,  we  think  the  evidence  was 
properly  adu)itted.  As  before  stated,  the  tesfiiiiony  of 
appellant  was  einphntic  on  the  important  issue  as  to  whether 
in  fact  the  contacts  were  defective  at  all,  and  in  defend- 
ant's testimony,  they  go  beyond  the  point  of  proving;  that 
the  contacts  were  in  good  repair  at  the  lime  of  the  acci- 
dent, and  attempt  to  show  thiit  the  contacts  were  in  good 
repair  after  the  accident.  Counsel  for  both  sides  quote 
from  the  testimony  at  some  length,  but  we  shall  set  out 
only  enough  to  show  the  situation  in  a  general  way.  Plain- 
tiff tegtifietl  that  the  contacts  were  out  of  repair  and  were 
defective,  and  he  was  in  a  position  to  know.  He  testifies 
that  be  had  the  lid  off.  Before  any  questions  bad  been 
asked  or  any  evidence  offered  of  subsequent  repairs,  the 
defendant's  machine  boss  testified: 

"The  first  two  live  contacts  were  working  in  first  class 
shape,  were  in  reasonably  good  condition  and  needed  no 
repair." 

He  says  also  that  the  second  contact  did  transmit 
power,  and  that  the  third  contact  transmitted  power,  and 
says  that  he  started  the  machine  on  the  second  contact  that 
afternoon,  also  on 'the  third  and  fourth,  and  he  denies  that 
plaintiff  ever  complained  to  him  that  the  contacts  were 
defective.  The  mine  foreman  testifies  that  the  machine  op- 
erated all  right  after  plaintiff  was  hurt;  that  he  observed 
it  that  afternoon  and  the  next  day  working,  and  that  noth- 
ing had  been  done  to  it;  that  the  contacts  wei-e  all  right — 
the;   would   transmit   power;   that   the  second,   third   auil 
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fourth  contact:*  were  all  transmitting  power,  and  that  the 
second  and  third  contacts  worked  after  the  accident;  saya 
that  he  knows  the  second  and  third  points  of  contact  on 
the  machine  worked  after  the  accident;  that  it  cut  all  that 
da.v  and  all  the  next  day.  True,  as  claimed  bj  appellant, 
this  witness  Campbell  testified  that  a  controller  bmsb  and 
some  contacts  were  replaced  and  the  slate  part  was  taken 
out  the  da.v  following  the  accident  to  plaintiff,  and  he  tes- 
tifies that  he  didn't  observe  the  contacts  which  were  taken 
off,  didn't  pav  much  attention  to  them. 

Appellee's  contention  is  that  this  evidence  was  ad- 
missible to  prove  the  actual  condition  of  the  contacts  at  the 
time  of  the  injury,  and  as  a  matter  of  rebuttal  and  contra- 
diction of  defendant's  witnesses.  The  record  shows  that 
this  testimony  was  offered  for  the  one  purpose  of  ■showing 
the  actual  condition  of  the  defects  at  the  time  of  the  in- 
jury, and  not  for  the  purpose  of  showing  negligence.  Coun- 
sel for  plaintiff  so  stated  in  open  court.  It  is  qnite  clear 
to  us  that  there  is  no  error  at  this  point,  and  we  shall  not 
take  the  time  to  discuss  the  question  at  length,  bat  cite 
the  following  authorities  as  bearing  upon  the  point:  Scagel 
V.  Chicago,  M.  d  St.  P.  R.  Co.,  83  Iowa  380;  Parker  v.  City 
of  Ottiimwa,  113  Iowa  649;  State  v.  Helm,  97  Iowa  378. 

The  instruction  complained  of  is  quite  broad,  and 
covers  more  than  a  page  and  a  half  of  the  printed  abstract. 
It  starts  out: 

"It  is  for  you  to  determine,  under  all  the  facts  and  cir- 
cumstances as  disclosed  by  the  evidence  in  this  case,  whether 
the  defendant  comjmny  was  negligent  as  charged  by  the 
plaintiff;  that  is,  in  failing  to  provide  reasonably  safe  ap- 
pliances and  instrumentalities  with  which  to  work.  The 
specific  negligence  alleged  by  the  plaintiff  against  the  de- 
fendant company  is,  first,  that  the  defendant  company 
failed  to  exercise  ordinary  care  to  keep  certain  contacts 
alive  with  electric  current,  and,  second,  that  the  defendant 
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companj  did  not  exercise  ordinary  care  to  keep  the  fourth 
contact  on  said  machine  in  reasonable  repair  and  in  a  safe 
condition." 

And  then  the  instruction  goes  on  in  the  last  paragraph 
and  states: 

"Whether  or  not  at  and  immediately  after  the  accident 
in  question  the  electric  machine  was  repaired." 

This,  it  seems  to  us,  was  proper  to  consider,  under  Par- 
agraph 2  just  referred  to,  for  the  purpose  of  ascertaining 
whether  defendnnt  did  keep  the  contacts  alive.  Then  the 
iustrnction  goes  on: 

"And  all  other  facts  and  cireumstances  shown  upon  the 
trial  establishing  or  tending  to  establish  the  actual  condi- 
tion of  the  appliances  and  instrumentalities  in  question.^' 

The  instruction,  of  course,  must  be  considered  in  the 
light  of  the  record  and  the  testimony,  and  we  think  that  it 
shows  that  the  evidence  was  not  offered  for  the  purpose  of 
showing  negligence,  but  the  actual  condition  of  the  appli- 
ances at  the  time  of  the  injury.  Appellant  offered  no  in- 
struction on  this  subject  as  to  the  allied  subsequent  re- 
pairs. Appellant  makea  the  further  point  that  the  instruc- 
tion submits  two  specifications  of  negligence,  neither  of 
which  was  the  proximate  cause  of  the  injury;  but  this  has 
been  referred  to  before.  By  Instruction  No.  5,  the  court  in- 
structed in  regard  to  the  question  of  proximate  cause  and 
contributory  negligence.  As  we  understand  it,  no  com- 
plaint is  made  of  this  instruction,  but  it  is  thought  by  ap- 
pellant that  the  verdict  is  contrary  thereto.  We  thinic 
what  has  been  said  before  disposes  of  this  question. 

There  may  be  other  incidental  matters,  but  those  de- 
cided are  controlling.  It  is  our  conclusion  that  there  is  no 
prejudicial  error,  and  the  judgment  is  therefore — Affirmed. 

Gi.SKOR,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


BRiicHWALD  V.  Small, 


A.  P.  Brechwatj),  Appellant,  t.  R.  W.  Small  et  al..  Appel- 
lees, 

FRAUD:     Liability  for  Fia-nd— Bellance  on  Representations— NaceB- 

1  Atj.     One  may  not  rescind  a  contrai^t  or  sale  or  exchange  on 
the  grounds  of  fraud  when  be  did  not  rely  thereon,  but  dlrl 

rely  on  hla  own  perGonal  Judgment  and  examination. 

RXCHANQE  OF  PROPBRTT:     Rescission— Fraud— IMUgance.     The 

2  right  to  rescind  a  sale  or  ezcbaase  may  be  precluded  by  lack  of 
diligence  In  asserting  the  right. 

CONTRACTS:     SeadSBloii — Indivlaihle  Contract.    There  may  not  be 

3  a  partial  rescission  of  an  Indivisible  contract 

Appeal  from  Biiiiiboldt  District  Court. — X,  J.  Lee,  Judge. 

yATURUAY,  Jankary  20,  1917. 

Rehearing  Denied  Ti'esday,  May  22,  1917. 

Action  in  equity,  to  set  aside  an  exchange  of  lands  be- 
cause of  fraud  and  iiiisreprt^sentation  of  the  defendants, 
and  to  restore  to  plaintiff  tiie  property  lie  conveyed  to  the 
(lefeudjintH,  aud  for  other  relief.  Defendants  filed  separate 
answers,  Hoyden  admitting  that  his  codefendaut  was  the 
owner  of  the  property  which  was  conveyed  to  plaintiff,  he, 
Hayden,  having  sold  the  same  to  Hmall,  and  denying  each 
and  every  allegation  of  the  petition.  Defendant  Small 
denied  all  allegations  of  fraud,  and  admitted  that  he  was 
the  owner  of  the  property  which  was  conveyed  to  plaintiff. 
This  defendant  also  averred  that  plaintiff  acted  upon  his 
judgment  in  making  the  exchanges,  examined  the  land  given 
him,  and  was  satisfied  therewith.  lie  also  pleaded  that 
plaintiff  ratified  the  exchange  after  full  knowledge  of  all 
the  facts,  and  that  he  has  been  guilty  of  such  laches  as 
that  he  should  not  be  heard  to  complain.  Other  issues  were 
tendered,  which  will  be  noticed  as  we  proceed.     The  case 
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was  tried   to  the  court,   resulting  in  a   decree  dismissing 
plaintiff's  petition,  and  he  appeals. — Affirmed. 

Healy  rf  Thomas  and  Robert  EenJi),  for  appellant, 

Maurice  O'Connor,  for  api)ellees. 

Debhek,  J. — I'laintiff  was  the  owner  of  a  small  opera 
house,  with  the  lot  upon  which  it  was  built,  located  in  Gil- 
more  City,  Iowa.  Plaintiff  and  defendant  Bmall  both  lived 
in  that  town,  and  defendant  Harden,  Smairs  father-in-law, 
lived  at  Ruthven,  also  in  this  state.  Prior  to  the  transac- 
tion in  question,  plaintiff  and  Small  had  had  aome  dealings 
with  each  other,  Brechwald  havinp  transferred  to  Small  a 
restaurant  business  in  Gihnore,  theretofore  conducted  by 
Brechwald,  and  a  year's  lease  on  the  opera  house  property, 
the  rental  of  which  was  estimated  at  $10  per  month.  Short- 
ly thereafter,  negotiations  were  had  for  a  trade  of  the  op- 
era house  property,  by  plaintiff  to  Small,  for  some  land  in 
North  Dakota  and  Minnesota.  It  seems  that  Hayden  then 
owned  the  lands,  but  that  he  soon  entered  into  a  contract 
to  sell  them  to  Small.  I'laintiff  dealt  with  Small  as  if  he 
were  the  owner,  and,  although  Hayden  deeded  the  farm 
lands  directly  to  plaintiff,  he  (Hayden),  save  as  herein- 
after noted,  had  nothing  to  do  with  the  exchange.  All  par- 
ties were  familiar  with  the  opera  house  property,  but  plain- 
tiff had  never  seen  the  Dakota  or  Minnesota  lands. 
Small  had  never  aeen  the  Dakota  lands,  and  claims  that  he 
never  saw  the  Minnesota  lands,  although  there  is  a  dispute 
in  the  testimony  regarding  a  statement  said  to  have  been 
made  by  bim  to  the  effect  that  he  had  seen  them.  Both  the 
opera  house  property  and  the  lands  were  encumbered,  the 
lands  being  heavily  mortgaged,  so  that  nothing  but  "eq- 
nitiea"  were  the  subjects  of  exchange.  There  were  160  acres 
of  the  North  Dakota  land,  subject  to  a  mortgage  amounting 
to  $10  per  acre.    There  were  80  acres  of  land  in  Sherburne 
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County,  Minnesota,  mortgaged  for  |20  per  acre,  and  anoth- 
er tract,  of  40  acres,  in  Mille  Lacs  County,  Minnesota,  car- 
rying a  mortgage  of  $20  per  acre.  The  opera  house  proper- 
ty was  encumbered  by  a  mortgage  in  the  sum  of  $3,500. 
The  280  acres  of  farm  land  were  encumbered  by  mortgages 
approximating  $4,000.  By  the  terms  of  the  agreement,  as 
Anally  consummated,  plaintiff  was  to  convey  the  opera  house 
to  defendant  Rmal]  and  to  assume  the  $4,000  on  the  farm 
lands,  nnd  defendant  (or  defendants)  was  to  pay  the  mort- 
gage upon  the  ojwra  house,  convey  the  farm  lands  to  plain- 
tiff, and  also  to  give  him  $1,500  in  cash. 

There  is  a  sharp  dispute  in  the  tcftiiiiony  regarding 
the  actual  value  of  each  and  every  piece  of  property.  Aa 
already  stated,  Hayden  owned  the  land  when  the  negotia- 
tions began.  Small  said  that  he  did  not  know  much  abont 
this  North  Dakota  land,  and  that  be  would  write  and  find 
out  about  it.  It  is  claimed  that,  some  little  time  thereafter, 
Small  produced  a  letter  which  be  claimed  to  have  secured 
from  Hayden.  and  that  in  this  letter  Hayden  represented 
that  "there  was  a  house,  granary  and  other  buildings,  and 
that  there  were  between  60  and  70  acres  in  crop  of  wheat." 
Plaintiff's  testimony  regarding  Small's  statements  as  to  the 
Minnesota  land  was  substantially  as  follows: 

"About  the  Minnesota  property,  he  said  that  he  had 
120  acres  of  land  in  Minnesota  that  was  worth  about  $40 
or  $45  an  acre,  and  that  there  was  a  little  broke  on  it 
that  probably  hadn't  been  worked  lately.  He  said  that 
there  was  a  mortgage  of  $20  an  acre  on  it.  He  said  there 
were  no  improvements  on  it.  He  said  that  it  was  worth 
$40  or  $45  an  acre.  He  said  that  he  had  seen  the  Minne- 
sota land." 

Defendant  Ha.-  '  ri  denied  that  ho  ever  wrote  any  let- 
ters to  Small,  or  to  jiiiyone  else,  about  the  land,  and  none 
^■ere  produced  upon  the  trial.  Rut  plaintiff  says  that  f^mall 
gave  him  a  letter  which  purported  to  come  from  Hayden, 
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but  that  he  (plaintiff)  lost  it.  Ha.vden  and  Small  admit 
that  they  talked  about  the  Pakota  land  at  one  time  while 
Small  was  at  Riitliven,  and  thnt  Harden  then  said  he  had 
never  seen  the  land,  but  gave  Kmall  some  information 
which  came  to  him  from  others,  staling  that  he  knew  noth- 
ing about  it  himself.  If  is  not  claimed  that  Small  made 
any  Rt.itements  aa  of  his  knowledge,  concerning  this  North 
Dakota  land. 

As  to  the  Minnesota  laml,  it  is  not  claimed  that  any 
misrepresentations  were  made  regitrding  tiie  improvements 
thereon.  The  charge  liere  is  that  Small  said  it  was  worth 
from  $40  to  f45  per  acre.  Plaintiflf  testified  that  Small  said 
he  had  seen  the  land,  but  this  is  denied  by  Small.  Small 
was  corroborated  by  two  witnesses,  each  of  whom  said  that 
they  heard  Smnll  tell  plaintiiT  that  he  had  not  seen  either 
the  Minnesota  or  Dakota  lands.  As  to  the  North  Dakota 
land,  there  is  no  direit  testimony  that  either  defendant 
represented  that  it  was  worth  $40  to  $45  per  acre,  or  any 
other  sum.  The  strongest  testimony  with  reference  to  this 
is  that  he  (Small)  priced  the  land  to  plaintiff  at  $40  to  $45 
per  acre.  Small  siiys  that  he  priced  it  at  $2.1  per  acre.  The 
statements  relied  upon  by  plaintiff,  regarding  this  land,  re- 
lated to  the  improvemeiils  on  tlie  land,  find  to  the  minihcr 
of  acres  in  cultivation.  The  testimony  tends  to  show  that 
this  Dakota  land  wa.s  not  improved  as  plaintiff  says  it  wiis 
represented  to  be,  nnd  that  the  number  of  acres  cnltivuted, 
or  in  wheat,  was  much  smaller  than  is  stated  by  Hayden  and 
Small.  There  are  also  statements  to  the  effect  that  this 
Dakota  land,  when  traded,  was  worth  from  $1,000  to  $1,700. 
Aa  to  the  Minnesota  land,  the  claimed  reiiresentations  were 
S8  to  its  value;  that  is,  that  it  was  worth  $40  to  $45  per 
acre.  The  testimony  tends  to  show  that  the  lands  in  Miile 
Lacs  County  were  worth  $12  to  $1.H  per  acre,  and  that  the 
land  in  Sherbonrne  County  was  worth:  one  40,  $10  to  $12 
per  acre;  and  the  other,  from  $o  to  $15  per  acre.    Tlie  Da- 
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kota  land  carried  a  mortgagf  of  $10  per  acre,  and  the  Min> 
iiesota  land  mortgages  amounted  to  $20  per  acre.  In  mak- 
ing the  exchange,  it  is  evident  that  fictitious  values  were 
[jlaced  npon  all  of  the  property.  It  was  stated  in  the 
agreement  of  exchange  that  the  opera  house  propertj  was 
])ut  in  at  |lS,flO0,  although  the  testimony  shown  that,  even 
for  trading  purposes,  the  opera  hou^e  was  put  in  at  |T.200, 
the  defendant  assumiog  a  mortgage  thereon  of  $3,500,  mak- 
ing a  total  value  of  $10,700.  The  teNtimonj  regarding  its 
actual  value  at  that  time  is  very  conflicting.  Some  of  the 
witnesses  say  it  was  not  worth,  unincumbered,  more  than 
$t),0UO  OP  $C,uOO,  while  others  say  it  was  worth  from  $16,- 
000  to  $10,(100.  It  will  be  observed,  from  what  has  al- 
ready been  stated,  that  defendant  was  to  pay  plaintiff 
$1,500  in  cash,  which,  as  we  understand  it,  was  ]>aid.  Small 
was  to  have  possession  of  the  opera  house  under  the  lease 
he  then  held,  without  paving  any  rent  to  plaintiff,  and  de- 
fendant Small  also  assumed  and  agreed  to  pay  the  mort- 
gage upon  the  property. 

If  the  case  stood  alone  upon  the  issue  of  fraud  and  de- 
ceit, we  would  have  some  difficulty  in  finding  any  actionable 
fraud  on  the  part  of  either  defendant.  Neither  had  seen 
the  lands,  and  there  is  some  doubt  at  to  whether  Haydeu 
ever  wni(i'  a  letter  such  as  is  claimed  by  plaintilT.  Hayden 
and  Small  did  talk  over  the  matter,  and  Hayden  repeated 
to  Small  what  he  had  heard  from  others  regarding  the 
lands,  their  value  and  the  improvements  thereon.  We  are 
in  considerable  doubt,  under  this  i-ecord,  as  to  whether 
Small  did  more  than  repeat  to  plaintiff  what  Hayden  told 
him,  at  the  same  time  saying  that  this  was  a  second-hand 
report,  based  upon  informatiou  received  from  Hayden,  he 
(Hayden)  having  no  knowledge  as  to  the  facts;  but,  as  we 
are  of  opinion  that  the  case  must  lie  made  to  turn  on  another 
proposition,  we  should  dismiss  the  claim  of  fraud  and  de- 
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ceit  as  to  either  parcel  of  land  and  go  directly  to  what  we 
r^ard  the  turning  point  in  the  case. 

For   some  reason,    and    doubtless    be- 

1.  puld:  iibMI-      canse   none  of  the  parties   connected   with 

Itj-  tor  traud:  "^ 

rri lance  OQ  flip   transaction    hail   ever   seen   either   the 

reprf^scDta- 

HOT9;  MMB-  Dakota  or  Minnesota  land,  the  written  pa- 
pers executed  to  evidence  the  transaction 
were  left  with  a  banker  at  Gilmore,  and  it  was  agreed  that 
they  fihonld  not  become  effective  until  plaintilT  had  an  op- 
portanily  to  examine  the  farm  land..  The  great  prepon- 
derance of  the  testimony  ebows  that  the  papers  were  left 
with  the  banker,  plaintiff  reserving  the  right  to  go  and 
look  at  these  lands  before  proceeding  further,  and  if,  on 
inspection,  he  concluded  not  to  accept  the  same,  he  had  the 
right  to  cancel  the  deal  and  reject  the  proposition.  I'ur- 
siiant  to  this  agreement,  plaintiff  went  to  Minnesota  and 
examined  at  least  one  of  the  tracts.  After  returning,  he 
and  the  lands  were  satiHfactory  to  him,  doubtless  referring 
to  the  Minnesota  lands,  for  he  did  not  go  to  look  at  the 
Dakota  land.  His  reason  for  not  doing  this  was  that  at 
one  time  he  had  lived  in  Canada,  at  a  place  some  80  miles 
north  of  the  land  he  was  getting  in  exchange;  knew  in  a 
general  way  as  to  its  location,  and  was  content  to  accept  ' 
it  without  examination.  Thia  latter  proposition  is  denied 
by  plaintiff,  who  says  that  he  relied  upon  Small's  repre- 
sentations regarding  that  land,  and  did  not  go  to  see  it  he- 
cause  he  was  short  of  funds.  We  need  not  settle  this  dis- 
pute. It  ie  enough  to  refer  to  plaintiff's  condnct  with  ref- 
erence to  the  lands  after  the  agreement  for  the  exchange 
WHB  made.  Whilf  in  Minnesota,  and  after  seeing  one  of 
the  tracts,  he  rented  some  of  the  hay  land  on  one  of  these 
farms  and  received  the  rent  therefor.  After  seeing  the 
Minnesota  lands  and  expressing  satisfaction  therewith,  he 
permitted  the  deal  to  go  through  and  had  some  of  the  deeds 
recorded.    After  the  final  closing  of  the  deal,  plaintiff  con- 


28  Bbkchwai.d  v.  Hmalu  [180  Iowa 

tranted  to  sell  the  Oakota  land  to  one  Webber.  He  received 
his  deeds  in  Jul.v.  1912.  aod  never  questioned  the  deal  until 
September  23,  1913.  After  plaintiff  expressed  satisfaction 
with  the  deal,  defendant  Kmall  paid  the  balance  in  cafih 
which  he  agreed  to  pav,  and  also  paid-  »ome  liens  upon  the 
opera  house  building,  amounting  to  1750.  Plaintiff  also 
borrowed  from  Hniall  enough  to  make  his  total  obligations 
f  1,350. 

About  a  ,Toar  after  closing  the  transaction,  plaintiff 
tried  to  sell  the  Minnci<ota  land  to  strangera.  It  is  quite 
apparent  from  this  record  that,  even  if  defendants  were 
guilty  of  frand  and  deceit,  plaintiff  was  content  to  rely  upon 
hie  knowledge  and  information  received  regarding  the  lands, 
or,  after  receiving  information  regarding  the  Minnesota 
land,  he  oho(?e  to  ratify  the  deal,  or  rather,  failed  to  ex- 
ercise the  diligence  required  of  one  who  claims  to  have  been 
defrauded.  In  such  cases,  the  defrauded  party  is  required 
to  act  with  promptness,  and  to  dinaflirm  the  contract  be- 
cause of  the  fraud  practiced  upon  him. 

To  justify  rescission  of  a  contract  ob- 
3.  ExcHANiB  f)K  tained  by  fraud,  the  uiirtv  rnjured  must,  a« 
5*11?"'""'  '''""^'  soon  as  he  discovers  the  deceit,  or  at  least 
within  a  reasonable  time  thereafter,  dis- 
affirm the  contract  and  demand  back  his  property.  The 
remedy  here  sought  is  rescission,  and  not  damages  for  the 
fraud;  and  in  all  cases  of  rescission,  the  jmrty  defrauded 
must  act  with  reasonable  promptncHs  aft<'r  discovering  the 
fraud.  The  rule  is  somewhat  different  in  actions  to  recov- 
er damages.  Again,  this  being  an  action  to  rescind  for 
fraud,  the  proof  must  be  clear,  satisfactory  and  convinc- 
ing. In  law  actions  for  fraud,  nothing  more  than  a  pre- 
ponderance of  the  testimony  is  requii-ed.  .\galn,  plaintiff 
could  not  rescind  as  to  part  of  the  land  and  hold  the  other 
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S.    COXTBACTa: 

IndlTlBlble 


part.  The  contract  must  stand  or  fall  an 
a  wLole.  This  much  is  said  because  of 
plaintiff's  claim  that  he  saw  but  one  tract 
of  farm  land,  and  his  expression  of  satis- 
faction therewith  should  not  bar  him  of  bis 
right  to  rescind  as  to  the  other  tract  of  land,  or  the  entire 
contract  because  of  fraud  as  to  one  of  the  tracts.  Under 
the  testimony,  there  can  be  no  doubt  that  plaintiff  has  rat- 
ified the  fraud,  if  there  was  one,  as  to  part  of  the  Minne- 
sota land.  This  being  true,  he  cannot  say :  "Well,  I  may 
bare  to  hold  this,  but  I  may  still  recover  the  opera  house 
property  and  rescind  the  deal  by  deeding  back  the  other 
farm  lands."  The  projiositions  on  which  the  decision  is 
made  to  turn  are  well  established  by  authority.  See,  as 
Bostaining  the  conclusion  reached,  MiiffUt  v.  Crcssler,  H 
Iowa  122 ;  also  cases  cited  in  20  Cyc.  1)2,  US  and  94 ;  Barnca 
p.  Century  Savings  Bank,  165  Iowa  141;  State  Bank  r. 
Brotcn,  142  Iowa  190;  Rawson  v.  Harger,  48  Iowa  269;  Ev- 
ans V.  Montgomery,  50  Iowa  325. 

We  are  satisfied  with  the  deci-ee  of  the  trial  court,  and. 
Id  view  of  the  decided  conflict  in  the  testimony,  we  feel  thai 
some  weight  should  be  given  to  the  opinion  of  the  trial 
court,  which  had  all  the  witnesses  before  it.  The  decree 
must  be,  and  it  is, — Affirmed. 

Gaynor,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


B.  H.  Drkgs,  Appellant,  v.  Alexander  .\BiiKTRONG,  .\ppellee. 

BAHKBTTPTOT:     BisM  of  Bankrupt — Gxempttons — Jurisdiction  of 

1  BaokniptCT  Conrt.  Principle  recognlxed  that  a  court  of  bank- 
ruptcy has  Jurisdiction  to  paes  upon  the  question  whether  cer- 
tain property  of  the  debtor  is  exempt  under  the  state  taw. 

BANKBUPTOT:     Discharge  of  BanJcmpt — Staying  Discharge  In  Or- 

2  da  to  T«st  Question  of  Exemption.  A  cre.iitor  who  fllee  his 
claim  In  bankruptcy  court  must  secure  an  order  staying  the 
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entry  of  "discharge  of  the  bankrupt  (torn  provable  debts," 
provided  he  wishes  to  test  in  the  slate  court  his  right  to  pro- 
ceed against  the  debior'a  exempt  property.  So  held  where, 
atter  discharge,  the  creditor  claimed  that,  by  reason  of  the  na- 
ture ol  his  debt,  he  might  proceed  In  the  state  courts  against 
the  debtor's  homestead. 

BANEBTTPTOT  ;  Discharge  of  Baukmpt — SubseqneDt  Attempt  to 
3  Proceed  Against  Homestead.  While  the  bankruptcy  court  can 
do  nothing  to  relieve  the  debtor's  exempt  property  from  subse- 
quent attack  In  the  state  court,  yet  the  final  order  discharging 
the  bankrupt  from  provable  debts  teTminates  the  relation  of 
debtor  and  creditort.  and  thereby  carries  down  not  only  the 
creditor's  claim,  but  necessarily  the  creditor's  right  to  subject 
exempt  property  (a  homestead)  to  the  satisractlon  ol  the 
claim. 

ESTOPPEL;      Equitable     Estoppel — Koo-change     of    Position.       A 

1    "change   oF  posllion"   is  an  essential  element  of  an  estoppel. 

So   bold  where  attempt  was  made  to  base  an  estoppel  on  a 

party's  Inconsistent  conduct  In  the  bankruptcy  and  state  courts. 

Appval  from   UairoU  Dvstnrt   C'owrt.— M.   E.   HuTcuiaos), 
Judge. 

Batwrday,  Janiary  20,  lf)17. 

Behearing  Denied  TuEsrAY,  May  22.  1917, 

A  Riiflfirient  ■stalemeiit  of  the  case  will  be  found  io  thfl 
opinion. — Affirmed. 

L.  H.  SaUiigCr,  for  apiu'llaot. 

I.pe  rf  Robb,  for  apjiellce. 

Weavkr,  J. — On  July  27,  1904,  Alexander  Armstrong, 
being  indebted  to  plaintiff  npon  certain  pvomissorv  notes, 
filed  his  petition  in  voluntary  bankruptcy  in  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
Iowa.  On  August  5,  1904,  Armetrong  was  by  said  court 
duly  adjudged  a  bankrupt.  The  bankrupt  properly  listed 
the  plaintiff  as  one  of  his  creditors.     He  also  scheduled  bis 
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property  and  assets.  iQcluding  his  homestead,  for  whirh 
be  claimed  exeiiiptiou.  Ou  August  15,  1904,  plaintiff  ap- 
peared in  said  proceedings  aud  filed  and  proved  his  clatin 
ai*  a  creditor  entitled  to  share  in  the  distribution  of  the 
bankrupt  estate.  On  September  30,  1904,  the  trustee  in 
bankruptcy  reported  to  the  court,  allowing  the  bankrupt'^ 
claim  of  exemption  for  his  homestead,  and  setting  it  off 
as  not  being  subject  to  sale  for  the  benefit  of  creditors.  On 
October  7,  1904,  the  plaintiff  again  appe^ired  in  the  bank- 
ruptcy proceedings  and  filed  excejitions  to  the  report  of 
the  trustee,  setting  off  the  exempt  pi'operty,  on  the  ground 
that  the  debt  to  plaintiff  was  contracted  prior  to  the  acquire- 
ment of  the  homestead  by  Armstrong,  and  that  such  home- 
stead was,  therefore,  not  exempt  from  liability  for  the  pay- 
ment of  his  claim,  and  asked  that  a  hearing  and  argument 
be  allowed  upon  his  objection,  Notwithstanding  this  ex- 
ception, the  bankruptcy  court  proceeded,  on  October  28, 
1904,  to  enter  its  order  and  judgment  finding  that  Arm- 
strong has  conformed  to  all  the  requirements  of  law  in  such 
cases  and  discharging  him  from  uU  debts  and  claims  prov- 
able against  his  estate  and  existing  on  the  date  of  the  filing 
of  the  petition  in  bankruptcy.  Thereafter,  on  November  10, 
1904,  Armstrong,  in  resJMtiince  to  the  plaintiff's  application 
for  further  bearing  on  the  question  of  homestead  exemp- 
tion, set  up  the  order  and  judgment  of  final  discbarge  from 
the  claims  of  his  creditors,  including  plaintiff's  claim,  also 
alleging  that  the  bankruptcy  court  bad  no  jurisdiction  over 
the  property  so  set  off  to  him  as  exempt,  aud  that,  "if  plain- 
tiff has  any  right  op  claim  thereto  or  therein,  the  same  must 
be  presented  in  the  courts  of  the  state  of  Iowa."  In  this 
state  of  the  record  in  the  Federal  court,  the  plaintiff,  on 
November  22,  1904,  began  this  present  action  at  law  to  re- 
cover from  Armstrong  the  amount  alleged  to  be  unpnid  on 
the  same  promissory  notes  which  had  been  made  the  basis 
of  his  claim  in  the  bankruptcy  proceedings.     In  aid  of  such 
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action,  he  sued  out  a  writ  of  attacfament,  and  cansed  It  to 
be  levied  npon  the  homestead  property.  Thereafter,  on  De- 
cember 31,  ]!>T)4,  and  while  this  action  was  pending  in  the 
fltate  court,  plaintiff  again  ap]>eared  in  the  bankruptcy 
court  and  amended  his  objections  to  the  report  of  the  trus- 
tee, which  set  off  Armatrong's  homestead  as  exempt,  stat- 
ing more  specifically  the  grounds  (or  denying  'the  exempt 
character  of  such  homestead  as  agaiust  plaintiff's  claim, 
and  asking  an  order  to  the  effect  that  such  property  was  not 
exempt  from  payment  of  said  claim,  and  that  the  deficiency 
remaining  unpaid  after  the  settlement  of  the  bankrupt  es- 
tate may  be  satisfied  from  said  homestead  "in  any  proceed- 
ing had  in  the  state  conrt  where  the  same  is  situated  and 
over  which  jiroperty  said  court  has  jurisdiction."  There- 
after, on  the  same  day,  the  referee  in  bankruptcy  entered  an 
order  overruling  plaintiff's  objections  to  the  report  of  the 
trustee  and  setting  aside  such  homestead  as  exempt.  This 
order  seema  to  have  terminated  all  proceedings  in  the  mat- 
ter in  the  Federal  court. 

Turning  once  uioi-e  to  the  record  in  the  present  case, 
we  find  that  defendiiut  apjteared  and  answered  plaintiff's 
[lelition,  iidtnitting  the  exet;ution  aud  delivery  of  the  notes. 
He  al.io  admits  his  ownership  of  the  attached  property, 
and  pleads  its  exemption  against  the  plaintiff's  demands, 
and  denies  that  he  is  in  any  manner  indebted  to  plaintiff 
on  account  of  such  notes.  He  further  pleads  his  dia- 
chat^e  in  bankruptcy  as  a  complete  defense  to  the  claim 
sned  upon,  and  also  seta  up  the  proceedings  and  orders  in 
the  bankruj)tcy  court  sustaining  his  claim  of  homestead 
exemption.  In  reply,  plaintiff  admits  all  the  proceedings  in 
the  bankruptcy  conrt  substantially  as  pleaded  by  the  de- 
fendant, but  avers,  In  substance,  that  said  court  did  not 
attempt  to  pass  upon  or  adjudicate  the  merits  of  plaintiff's 
claim  of  right  to  subject  the  homestead  to  payment  of  the 
debt  due  him,  but  declined  to  assume  or  exercise  jurisdic- 
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tioD  for  tbat  pnrpose.  He  further  pleads,  by  way  of  es- 
toppel, that  defeadant  cnnnot  he  heard  to  r«ly  upon  the  al- 
leged adjudication  of  tbe  Federiil  court,  or  to  deny  the 
right  or  authority  of  the  state  court  to  subject  the  home- 
fltead  to  the  payment  of  his  claim.  The  ground  of  the  al- 
leged estoppel,  stated  in  the  language  of  the  pleader,  is  as 
follows : 

"Such  estoppel  arises  and  is  created  by  the  fact  that,  in 
said  bankruptcy  proceedings,  this  defendant  claimed  and 
asserted  to  and  before  said  bankruptcy  court  that  it  had 
no  jurisdiction  to  determine  the  very  matters  now  pre- 
sented for  adjudication  to  this  court,  and  that  defendant 
prevailed  upon  said  claim  and  contention,  and  thereby  in- 
dnced  said  bankruptcy  court  to  refrain  from  entering  said 
controversy,  and  from  administering  upon  said  real  estate, 
and  Drees  from  applying  for  a  stay  of  said  discharge  pend- 
ing proceedings  in  the  appropriate  state  court,  and  induced 
plaintiff  to  abandon  all  further  proceedings  in  said  bank- 
mptcy  court,  and  to  bring  thi«  suit  in  state  court.  And 
plaintiff  avers  that  defendant,  having  been  successful,  and 
inducing  by  said  means  to  have  a  bankruptcy  court  thus 
act,  and  refrain  from  acting,  and  to  have  plaintiff  thus  act 
and  refrain  from  acting,  and  having  thus  induced  this  by 
tlie  claim  that  the  courts  of  the  state  of  Iowa  had  jurisdic- 
tion, and  that  'said  bankruptcy  court  did  not  have  it,  de- 
fendant is  now  estopped  from  saying  to  this  court  tbat  said 
bankruptcy  court  did  have,  and  this  court  does  not  have, 
jarisdiction  to  determine  this  controversy." 

To  this  reply  the  defendant  demurred,  stating  many 
grounds  therefor,  which  may  perhaps  be  condensed  into  the 
following : 

(1)  That  the  reply  in  no  manner  attacks  or  impeaches 
the  binding  force  or  effect  of  defendant's  discharge  in  bank- 
ruptcy, which  is  in  itself  a  complete  answer  to  plaintiff's 
alibied  right  of  action. 

Vol.  180  lA.— 3 
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(2)  That  it  appears  upon  the  face  of  the  admitted 
record  tliat  defendiiiit  had  lieen  dinchiirRPd  in  bankruptcy 
loDK  before  plaintiff  attcinptfd  to  invoke  the  jnrindirtion 
of  the  Blate  court. 

(3)  That  it  nflinniitively  appeaps  that  plaintiff  never 
made  any  apidication  to  the  banknijitcy  court  to  kIbt  the 
final  diiM'hai'^  of  the  bankrupt  fo  enable  the  plaintitf  to 
pni*ue  hiH  remedy,  if  any  he  had,  in  the  state  conrta;  and 
that  Jiuch  discharge  operated  to  peleiise  him  from  the  claimfi 
asserted  by  plaintilT  in  the  Banie  manner  and  to  the  full  ■ 
extent  in  which  he  wbh  releiiced  from  the  clainm  of  hi« 
other  ci-editora. 

(4)  That,  plaintiff  having  admitted  that  be  had  no 
lien  on  the  liomeHtcad  (o  fwcnre  payment  of  his  claim, 
Hiich  claim  gave  him  no  i)referre(l  Manding  in  tlie  bank- 
rnjitcy  proceedings,  and,  after  he  had  filed  and  proved  Iiik 
claim  in  those  proceedings  and  obtained  the  benefit  there- 
of, tlie  discharge  of  the  bjinknipt  necessarily  operated  to  ; 
l;ike  away  any  right  to  pursue  the  debtor  op  bis  ppoiwrty  ■ 
ill  any  othep  court. 

(r»)  That  the  pleadings  or  resistanee  filed  to  plain- 
lifTa  objection  to  the  tnistee'n  report  (which  pleading  wn« 
Hied  after  the  judgment  of  tinal  disch'irge  of  the  bankrupt 
was  entered)  properly  raised  tlie  ipicBtion  whether  mich 
court  conid  then  withdraw  from  the  defendant  his  right  of 
homestead  exemption,  and  it  does  not  appear  that  the  po- 
sition there  taken  by  the  defendant  ojKTated  in  any  man- 
ner to  deceive  plaintiff,  op  to  induce  him  to  refrain  from 
aHkinfc  or  procniing  a  stiy  of  (he  proi-eedings  in  that  court 
in  order  to  permit  this  present  actitm  to  be  tried  out. 

The  district  court  sustained  the  demurrer,  and,  the 
plaintiff  refusing  to  amend  his  reply  and  electing  to  stand 
tbei-eon.  the  court  entered  judgment  for  the  defendant,  and 
plaintiff  npiienls. 

The  case  api>ears  to  have  reaiained  in  o  comatose  eon- 
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dition  for  some  ten  years  after  the  final  order  in  the  bank- 
ruptcy proceedings.  It  has  thus  survived  the  defendant, 
who  has  since  deceased.  The  widow  and  heirs  at  law  have 
been  subetituted  as  defendants,  but  we  have  not  thought  it 
essential  to  change  the  caption  of  tbe  case  as  foand  in  the 
printed  record. 

I.  The  first  and  fundamental  proposi- 
1.  S*j;j""/T^'^_  tion  argued  by  counsel  tor  appellant  is  that 
fUSV- 'jirSic-  ^^  tmstce  in  bankruptcy  acquired  no  title 
i^ptcy' court*  *•*  ^^^  exempt  property,  and  that  the  act  of 
the  truatee,  or  of  bankruptcy  court,  sus- 
taining the  defendant's  claim  of  exemption  for  his  home- 
xlead,  had  no  effect  to  deprive  plaintiff  of  his  right  to  pnr- 
HTie  such  property  in  the  state  court  for  the  collection  of 
his  claim.  That  tbe  trustee  did  not  take  title  to  the  exempt 
property,  as  he  did  to  the  property  of  the  bankrupt  estate 
generally,  is  to  be  admitted.  Bankruptcy  Act  of  1898,  Sec. 
7(i-a;  Lockicood  v.  Exchange  Bank,  190  U.  8.  294.  Bnt  the 
bankruptcy  court  did  acquire  jurisdiction  to  pass  npon  the 
debtor's  claim  of  exemption.  Act  of  1898,  Chap.  2,  Sec.  2, 
This  jurisdiction  the  court  did  exercise,  and  found  the  prop- 
erty exempt,  and  thereafter,  with  3uch  order  standing  un- 
changed, and  there  being  no  motion  or  request  to  stay  the 
discharge  of  the  bankrupt  to  enable  plaintiff  to  pursue  any 
remedy  he  might  have  in  another  forum,  the  court  confirmed 
the  proceedings  had  in  the  premises,  and  entered  its  jndg- 
ntent  granting  the  defendant  a  final  and  complete  dischat^e. 
The  setting  apart  of  that  property  and  the  judgment  dis- 
charging the  debtor  would,  therefore,  seem  to  be  a  final  and 
complete  adjudication  against  the  plaintiff  to  have  such 
property  subjected  to  his  claim  in  that  court.  It  may  be 
conceded  that  the  setting  off  of  the  exempt  property  had  no 
elTect  to  determine  its  exempt  character  as  against  any 
creditor  suing  in  a  state  court;  but  this,  as  we  Khali  see,  is 
by  no  means  decisive  of  the  question  brought  up  by  this 
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appeal.  The  paramount  consideration,  as  we  view  the 
case,  is  not  eo  mucli  the  operation  or  effect  of  the  order  of 
the  bankruptcy  court  sustaining  defendant's  claim  of  ex- 
emption as  it  is  the  effectiFenese  and  conclusiveness  of  the 
final  jndgmeiit  dischai^ing  the  debtor. 

May   a  creditor,  filing  and  proving  a 
2.  bankhttptct  :      debt  againgt  a  bankrupt,  knowing  that  he 
hankrupt :  ma;-   is  claiming  a  valuable  item  of  property  as 
In  ordsr  to  exempt,  stand  by  when  such  claim  of  exemp- 

o(  ciemptioD.  tion  is  sustained,  and,  without  asking  or 
moving  to  have  the  entry  of  final  discharge 
'atayed  or  suspended  to  enable  him  to  pursue  his  alleged 
remedy  in  the  state  courts,  permit  snch  judgment  and  or- 
der of  discharge  to  be  entered,  and  then,  without  seeking 
in  any  manner  to  set  aside  the  judgment  or  to  have  the 
same  reviewed  on  appeal  or  otherwise,  make  the  debt 
from  which  his  debtor  was  discharged  by  the  bankruptcy 
court  the  basis  for  a  new  recovery  in  the  state  courts?  In 
our  judgment  this  cannot  be  done.  Counsel  concedes  that 
it  was  open  to  him  to  obtain  an  order  suspending  the  entry 
of  the  judgment  of  discharge,  and  that  this  is  a  usual  and 
spproved  practice  in  such  cases.  In  re  Brumhaugh,  128 
Fed.  971;  In  re  Doicning,  148  Fed.  120;  In  re  Wells,  105 
Fed.  762;  In  re  Tiffany,  147  Fed.  314,  317;  Rodert  Grocery 
Co.  V.  Bacon,  133  Fed.  515;  In  re  Maker,  169  Fe*!.  997;  In  re 
Caatleherry,  143  Fed.  1018.  Appellant  cannot  claim  to 
have  been  the  victim  of  any  surprise  or  misconception  of 
the  exact  situation.  He  was  apparently  represented  by 
counsel  at  every  stage  of  the  proceedings.  The  defendant's 
claim  of  exemption  was  disclosed  in  the  schedule  filed  at  the 
outset,  and  the  report  of  the  tmsteevliad  been  on  file  nearly 
•SO  days  when  the  final  discharge  of  the  debtor  was  entered. 
CounRCl  could  not  have  been  unaware  that  he  was  faced  by 
the  necessity  of  permitting  the  entry  of  such  discharge  and 
accepting  its  necessary  consequences,  or  obtaining  a  stay 
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of  Buch  eDtrj,  (iffoi-diDg  him  an  opiMti-tnnity  to  test  his  al- 
lied riglitH  in  tlie  state  court.  Bince  he  failed  to  take 
the  latter  course,  we  thiuk  he  cannot  he  heard  to  question 
the  eflectiveneNM  of  the  (lincharge.  There  would  be  no  ne- 
cessity, and  indeed  no  propriety,  in  the  practice  approved 
in  the  caRea  last  above  cited,  if,  without  such  stay  of  the 
order  of  discharge,  the  creditor  could  ignore  the  order  and 
proceed  in  the  state  court  juHt  as  if  no  discharge  had  been 
granted. 

II.     We  are  next  asked  to  hold   that, 
s.  baskhjptci:      assuuiiiig  the  order  of  discharge  to  be  en- 
biSi'ru^:''         tirely  regular  and  effective  for  all  the  pur- 
tempt  to  pro-       poKes  contemplated  by  the  Bankruptcy  Act, 
boDiMtead.  it  does  not  preclude  the  maintenance  of  this 

action.  To  this  we  cannot  agree.  The  clear 
implication  and  effect  of  the  several  decisions  hereinbefore 
cited  are  opposed  to  appellant's  position  in  this  respect. 
The  exceptions  to  the  effectiveness  of  a  discharge  which  are 
enumerated  in  the  Bankruptcy  Act  do  not  include  such  a 
case  as  this,  and  it  is  not  within  the  province  of  the  court 
to  enlarge  or  add  to  the  list  of  exceptions.  But  counsel 
says: 

"It  is  too  clear  for  argument,  whatever  deductions  may 
be  drawn  from  the  premise  clearly  established,  that  the 
bankruptcy  court  can  give  no  one  any  rights  in  the  exempt 
property  of  the  bankrupt,  even  though  the  court  has  power 
to  determine  what  shall  be  set  aside,  and  to  set  that  aside. 
The  question  is  whether  it  follows  that,  therefore,  the  bank- 
ruptcy court  can  do  nothing  by  a  discharge  which  gives  the 
bankrupt  the  right  to  retain  exempt  property  against  sub- 
sequent attack  in  state  court,  and  can  do  nothing  by  the 
discharge  which  affects  the  right  a  creditor  may  have  under 
state  law  to  enforce  hia  debt  against  tlie  exempt  projiertj, 
set  aside.  The  exact  question  is  whether  the  use  of  lan- 
guage in  the  order  of  discharge,  broad  enough  to  protect 
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the  bankrupt  from   the  enforcement  agaiDBt  him  of  all 
i  claims  agaiDatall  property  remaioing  in  the  baokrupt,  must 

J  not  be  limited  so  as  to  be  operative  only  upon  such  retained 

I  property  as  was  within  the  jurisdiction  of  the  bankruptcy 

;  court  when  the  order  of  discharge  was  entered.     Can  the 

bankruptcy  court  make  any  order  which  will  affect  dealing 
with  property  that  in  contemplation  of  law  was  never  in 
its  possession,  and  as  to  which  it  is  conceded  it  could  con- 
fer no  rights  upon  any  creditor?" 

The  argument  is  adroitly  stated,  but  it  overlooks  the' 
very  eseential  element  that,  while  (he  bankruptcy  court 
can  do  nothing  to  relieve  the  debtor's  exempt  property 
against  subsequent  attack  in  the  slate  court,  or  do  any- 
thing which  affects  the  right  a  creditor  may  have  under 
state  law  to  enfoi'ce  his  debt  against  exempt  property,  yet 
it  i-s  just  as  manifestly  true  that  the  party  who  makes  such 
attack  or  attempts  to  enforre  such  a  claim  must  be  a  cred- 
itor; he  must  have  a  debt  or  claim  which  the  courts  will 
recognize  and  enfon'e;  and,  if  the  very  debt  or  claim  so  as- 
serted has  been  wij>ed  away  in  a  valid  bankruptcy  proceed- 
ing, he  can  never  reach  the  point  where  the  question  of  ex- 
emptions becomes  at  all  material.  The  adjudication  of 
bankruptcy  and  the  debtor's  discharge  cannot  affect  the  sub- 
sequent status  of  property  claimed  to  be  exempt,  but  it  does 
affe<;t  the  queslion  whether  any  legal  relation  of  debtor 
aud  creditor  survives  between  plaintiff  and  defendant  as 
to  any  claim  which  was  proved  and  allowotl  in  such  proceed- 
ings, and  against  the  effect  of  which  there  is  no  claim  of  lien 
or  charge  of  fraud. 

III.    The  plea  of  estoppel  ba^  no  sub- 
4.  ektom-km  Btantial    foundation.     The   paper   in    which 

topp«i :  *^D(ni-        the   defendant   questioned    the   jurisdiction 
PMitton.  of  the   court   to   coQsider   plaintiff's   objec- 

tions to  the  report  of  the  referee  was  not 
filed  until  after  the  discharge  of  the  bankrupt  had  been  en- 
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ter^d,  and  could,  therefore,  have  bad  no  effect  or  influence 
upon  plaintilf's  action  in  fnilin;;  to  ask  that  the  entr;  of 
such  order  be  stayed.  Moreover,  we  may,  for  the  purposes 
of  this  case,  iisKUine  that  the  banltroptcy  court,  after  the 
entry  of  the  diachjirge,  did  refuse  to  entertain  further  ju- 
risdiction iu  the  pi-eniists.  Indeed,  the  defendant  himself 
contends  that  said  court  had  no  such  jurisdiction,  and  in 
this  counsel  for  appellant  seem  to  agree;  but  neither  de- 
nies the  jurisdiction  of  that  court  to  make  or  enter  the  or- 
der of  final  discharge,  and  this,  as  we  have  already  stated, 
musf  be  held  to  have  released  the  defendant  from  all  fur- 
ther legal  liability  on  the  debt. 

Tlie  judgment  of  the  district  court  is — Affirmei. 

Gaynor,  C.  J.,  Evans  and  I'rkston,  JJ.,  concur. 


Edith   S.   Hatfield,  Appellee,   v,   Iowa   Statb  Travblino 
Men's  AsBoriATioN,  Appellant. 

APPEAIi  ANB  EBBOB:    Parties  EntlUed  to  AUeee  Error— Invited 

1  Error— BeqneEting  Instructions— Effect.  Requesting  Instruc- 
tiODS  on  disputed  questlona  of  tact  precludes  aubeequent  con- 
tentloii,  by  the  one  requeBting,  that  the  evidence  Is  iDsufflclent 
to  support  the  verdict  returned. 

IN80BANCE:     Accident    Insurance — Death    from    Accident    (7)    or 

2  Disease  (?) — Evidence.  Evidence  reviewed  on  the  sharply  de- 
fined Issue  whether  deceased  died  (a)  from  disease,  or  (b) 
from  accident  alone,  and  held  to  present  a  jury  question,  not- 
wltlutandlng  defendant's  greater  number  of  witnesses. 

nrSTTBANCE:    Accident  InsDiance — Cause  of  Death — Direct  Versos 

3  Ei^Mit  TesUmon;.  Evidence  reviewed,  and  held  that  the  man- 
ner In  which  one  was  injured,  and  what  happened  to  the  In- 
jured party  tmnedlately  thereafter,  aa  described  by  an  Inter- 
ested eyewitness,  made  a  prlma-facle  showing  of  death  from 
Occident,  which  was  not  overcome,  as  a  matter  of  law,  by  a 
strong  array  of  adverse  expert  testimony  tending  to  show 
death  from  iiteaae. 
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nraUBANCE:  Accident  In8iufftnce~"Ai:cId«it"  Deflned.  An  "ae- 
4  ctdent,"  within  the  meaning  at  accident  Insurance,  la  an  event 
happening  without  any  human  agency,  or,  11  happening 
through  human  agency,  an  event  which,  under  the  clrcum- 
Btancea,  Is  unusual  and  unexpected  to  the  person  to  whom  it 
happened.    Evidence  reviewed,  and  held  to  show  an  accident. 

APPEAIi  AND  EBBOB:    HarmlesB  GnoT — Bsjected  Testimony  Oth- 

E    erwlae  BeceiTed.     Error  In  Improperly  excluding  testimony  la 

rendered  harmless  l)y  the  subsequent  reception  of  the  same. 

Appeal    from    PoJk    Diatiict    Court. — Wm.    H,    McHenry 
and  CiiAni.ER  A,  Tti-m-Et,  .ludgea, 

Saturday,  January  20,  1917. 

Rghraiiinr  Denied  Tt'ESDAY,  May  22,  1917. 

Action  at  law  to  recover  on  a  policy  or  benefit  oer- 
tifioate  insuring  William  J.  HatRelil,  wbile  a  member  of 
said  association  in  good  htaiidiiig,  against  iujury  tbrongli 
external,  violent  and  accidental  iiieans^  whicli  iujury  jhall, 
"iiide|ieudently  of  all  otljer  causes,  i-esult  in  death  within 
90  days  from  said  injury."  The  defendant  contested  the 
claim,  and  on  trial  to  a  jury  there  was  a  verdict  for  plaintiff. 
From  the  judgment  rendered  on  the  verdict,  the  defendant 
appeals. — A  ffirmctl. 

fiiiUirfin  rf  fiulJiran.  for  appellant, 

Jtoirell,  MrLcinion  *£  ZciiHi,  T.  B.  HniiJey  and  Parker, 
Parriah  d  MiUtr,  for  appelh'e. 

Wkaveii.  .T.-— William  .J.  Hatfleld,  a  resident  of  Port-  . 
land,  Oreg»m,  died  at  that  jdace  on  June  14,  1913.  At  the 
time  of  his  death,  he  held  three  several  policies  or  cer- 
tificates of  accident  insurance,  issued  respectively  by  the 
Iowa  State  Traveling  Men's  Association  (defendant  here- 
in). The  Fidelity  &  <'asnalfy  Company  of  New  York,  and 
Travelers  Protective  .\KwociatIon  of  .Vmerica.  The  widow 
of  Hatfield,  in  her  own  rijjht  and  as  adndnistrator  of  her 
bu.sband's  estate,  made  claim  against  each  of  these  three 
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compauies  or  associations  upon  their  several  contracts  of 
insurance,  on  the  theory  that  his  death  was  crasioned  by 
accidental  means,  within  the  terms  of  such  contracts.  These 
claims  being  denied,  separate  suits  were  brouj;ht  in  the 
district  court  of  Folk  County  for  their  collection.  In  each 
rase,  the  plaintiff  recovered  judgment,  and  in  each,  an 
appeal  was  taken  to  this  court.  The  ciikcs  have  been 
prosecuted  and  defended  by  the  same  coiinst'l  throughout, 
and,  subject  to  some  minor  exceptions,  the  issues  presented 
are  identical.  The  principal  defense  relied  upon  in  all  of 
th«ni  is  that  the  detith  of  Hatfield  was  uftt  caused  by  ac- 
cidental means,  within  the  terms  of  Ihe  contract,  but  that 
he  died  from  disease  or  bodily  infirmity.  \Ve  have  at  this 
term  considered  the  appeal  in  the  case  against  the  Fidel- 
ity &  Casualty  Company,  and  reached  a  conchision  affirm- 
ing  the  judgment  of  the  trial  court.  Tn  that  opinimi  we 
have  stated,  as  far  as  seems  to  be  nect'asary,  the  substance 
of  the  testimony  and  of  the  record  of  the  trial,  and  shall 
not  extend  this  opinion  for  their  ro|H'tition.  Wc  have  also 
there  given  consideration  to  the  several  legal  propositions 
advanced  by  counsel,  and,  so  far  as  the  same  questions  are 
raised  in  this  case,  that  opinion  ninst  be  considerp<l  as 
governing  the  result  in  this.  Other  features  not  common 
to  the  cases  againjot  the  Fidelity  &  Casualty  Company  and 
against  this  defendant  will  now  be  noted. 

I.  In  the  case  at  bar,  defendant  admit- 
BitB:  pnrtiei.  pn-ted  the  membership  of  Ilatfleld  in  good 
ror ;  iDTinHi  .r-    Standing   at   the   date   of   his   death,    that 

roT :  request  Ins 

inntructiona :        plaintiff   IS   his   beneficiai'v,   and    lliat   due 
effect, 

notice  and  proofs  of  loss  were  given,  thus 

in  effect  limiting  the  dispute  between  tlie  parties  to  the 

actual  cause  of  death  of  the  insured.    Appellant  did  not  ask 

or  submit  special  flndiijj;s  for  answer  by  the  jury,  but  in 

other  respects,  the  conduct   of   the  defence   wus  like  that 

to  which  we  have  referred  in  dispobing  of  the  case  first 
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mentioDcd.  Connwd  for  the  defenre  did,  however,  present 
and  ask  to  have  Hiihiiiitted  to  the  jury  some  fifteen  dif- 
ferent iDBtnictioiis  ii))Dn  the  law  applicable  to  the  issues 
of  fact,  and  man)'  of  the  propositions  so  stated  were,  in 
words  or  in  subfttance,  incorporated  into  the  charge  given 
hy  the  court,  and,  tliis  l)eing  so,  we  think  appellant  is  not 
at  iilierty  to  say  tliat  tlic  questions  which  it  thus  aided  in 
submitting  as  mailers  of  fact  for  the  jury  are,  nevertheless, 
matters  of  law,  and  should  be  so  considered  on  this  appeal. 
We  will  also  say,  as  suggested  in  the 
2.  isHiiY^cE-  "ffi  opinion  referred  to,  that,  independently  of 
iip«th  irnm  «"■!  ||i«  rule  juist  applied,  we  think  the  testimony 
deoce'**'*''  f'oncerning  the  death  of  the  insured  and 
the  canse  thereof  was  snch  as  to  make 
necessary  its  ■aubniission  to  the  jury.  In  addition  to  the 
testimony  concerning  the  autopsy  which  was  offered  in  each 
case,  both  parties  on  this  trial  introduced  additional  med- 
ical witnesses,  who  expressed  their  opinions  founded  upon 
hypothetical  questions  embodying  an  assumption  of  facts 
claimed  to  have  been  developed  from  other  sources  of 
evidence,  or  facts  admitted  or  proved.  As  is  not  unusual, 
the  experts  offered  by  the  defendant  express  their  con- 
viction that  the  disclosures  made  by  the  autopsy  and  the 
stateiueuts  made  in  the  hypothesis  submitted  to  them  in- 
dicate death  from  disease  or  abnormal  internal  conditions, 
while  plaintiff's  experts  are  no  less  certain,  not  only  that 
a  fall  by  insured  upon  Ihc  handle  of  the  screwdriver,  as 
described  by  Mrs.  Hatfield,  could  produce  death,  but  also 
that,  if  the  fall  occurred  in  the  manner  de.'scribed,  it  did  in 
fact  cause  the  death.  It  is  true  that  the  greater  number  of 
experts  snpport  the  defendant's  theory,  but  it  is  not  with- 
in the  province  of  the  court  to  hold  that  the  preponderance 
of  the  evidence  is  with  the  greater  number  of  witnesses. 
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It  must  not  be  overlooked  that  the  proof 
8.  l»si-t»scB;   accl-   ,    .,  .,,....  > 

dcDt  iDsurnner :   of  the  caiise  of  deatti  in   theae  cases  does 

direct  »erau8       not  rest  solelv   00  the  opinion  of  experts- 
expert  t*stl-  * 
n«»n7-                 The  wife  waa  an  ejewitness  to  the  oceur- 

reuees  to  which  she  tustifies.  Though  interested  in  the  re- 
sult, she  was  a  competent  witueBS,  and  the  jury  were  en- 
titled to  give  full  weight  and  credit  to  her  testimoDy  if  they 
found  it  credible.  Had  uo  expert  testimony  been  produced, 
her  evidence  aloue  would  have  been  gufficient  to  sustain 
a  verdict  in  her  favor  that  her  hutbaod  died  from  injury 
produced  by  external,  violent  and  accidental  means,  in- 
dependent of  all  other  causes.  Whether  such  a  prinia-facie 
case  has  been  duccesttfiill.v  met  and  overcome  by  the  volume 
of  opinion  evidence  offered,  is  a  question  of  fact  to  be 
submitted  to  the  jury,  with  appropriate  instructions. 

The  case  does  not,  as  counsel  argue, 
*'  dSnt "liaSruiiM-'''^^"  ^'thi'i  the  rulc  applied  in  Lebanan  v. 
ni^'^*"'" '*""  f''e"t  Mexteni-  Ace.  Asm.,  litj  Iowa  T:^; 
Feder  v.  Iowa  fc'.  T.  M.  Assn.,  107  Ii-wa  5.18; 
8niou8e  v.  lotca  8.  T.  M.  Assn.,  118  Iowa  436;  and  others  of 
that  clasN.  Hnd  the  evidence  shown  simply  that  Hatfield 
died  suddenly  while  using  the  screwdriver  in  the  ordinary 
way,  or  that,  while  so  occH]iied  in  the  ordinary  way,  he 
suddenly  collapsed  without  any  intervening  unlooked-for  or 
unexpected  cause  bringing  it  about,  then  these  cases  could 
well  be  cited  as  having  an  important  hearing  upon  the 
issue.  But  such  is  not  the  showing  here  made.  In  sup- 
port of  the  verdict,  we  most  give  the  testimony  in  plaintiff's 
favor  the  most  favorable  construction  of  which  it  is  rea- 
sonably capable.  The  jury  could  have  found  that,  on 
the  day  in  question,  Hatfield  was  in  good  health,  was 
actively  engaged  in  the  care  of  his  home  and  family,  moving 
about  both  in  and  out  of  doors.  He  had  brought  the 
material  and  tools  to  attach  a  board  or  bottom  upon  a 
email  box  standing  on  the  tioor,  and  was  Uding  a  ratchet 
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screwdriver  for  that  purpose.  Leaning  over  the  box,  and 
grasping  the  Borewdriver  with  both  hands,  he  pressed  it 
downwnrda  witli  (-onnidernble  force,  when  the  box  tipped, 
with  the  result  that  the  driver  slipped  from  the  screw  head, 
causing  him  to  fall  forward  in  such  a  manner  that,  as 
the  point  of  the  driver  struck  the  floor,  his  breast  came 
down  with  the  full  weight  of  his  body  upon  tlie  upper  end 
or  handle  of  the  tool.  He  instantly  gave  evidence  of  being 
very  seriously  Injured,  and  died  within  a  few  hours.  Here 
was  clearly  an  intenening  cause  whi<'h  differentiates  this 
case  from  those  referred  to.  He  intended  to  use  the  screw- 
driver and  did  attempt  its  use.  but  he  did  not  intend  that 
the  box  should  tip  over,  or  that  he  should  thereby  lose  his 
balance  and  fail.  It  was  not  his  voluntary  act  which 
caused  hia  disaster,  but  the  mishap,  the  mischance,  the  un- 
expected and  unintended  fall,  bringing  his  body  down  u]ion 
the  upright  implement  in  his  hands.  This  distiuction  is 
carefully  pointed  out  in  the  cases  cited  by  appellant.  For 
example,  in  the  Lehman  case,  the  court  distinctly  calls  at- 
tention to  the  fact  that  the  record  shows  "no  evidence 
whatever  of  any  slipping  or  falling  or  of  any  strain  of 
the  muscles  other  than  the  intentional  strain  put  upon 
them  in  the  voluntary  and  intentional  act  of  bowling." 
So,  in  the  FesHer  case,  the  court  again  is  careful  to  note  that 
"there  is  no  evidence  that  he  fell,  slipped,  lost  his  balance 
"  •  *  or  that  anything  was  done  or  occurred  which  he 
had  not  foreseen  and  planned,  except  the  rupture  of  the 
artery."  This  distinction,  which  counsel  wholly  overlook, 
makes  all  the  difference  between  a  case  for  the  jury  and 
one  which  is  not.  Tliere  is  here  the  evidence  of  a  slip,  a  fall, 
a  loss  of  balance,  an  unforeseen  occurrence,  which  comes 
within  every  definition  of  accident  known  to  the  books. 

II,     Counsel    complain    of    an    alleged 

"■  Bcwf^hnrm^pw  er  error  iu  the  puling  of  the  trial  court  exclud- 

ominr^MbenJi^eing  a   Certain   afUdavit  by     the     attending 

"**'  physician  of  the  insured.    It  appears,  how- 
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ever,  that  the  [dijeician  was  called  by  the  defendant  on  Its 
own  behalf,  and  folly  examined  concerning  not  only  what  be 
learned  or  knew  from  his  treatment  of  the  ineared,  but 
also  concerning  the  autopsy  In  which  he  took  part.  Ap- 
pellant thuB  had  the  benefit  of  the  n-itness's  knowledge,  as 
well  aa  his  expert  opinion,  and  the  raling  was  without  prej- 
udice. Moreover,  the  evidence  as  offered  waa,  to  any  the 
least,  of  very  doubtful  competency. 

III.  All  other  points  made  in  argument  are  sufficiently 
covered  by  what  we  have  said  in  the  case  against  the 
Fidelity  &  Casualty  Company. 

No  reversible  error  bas  been  'jihown,  and  the  judgment 
of  the  district  court  is — Affirmed. 

QA.YHOR,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Maby  a.  Eopbcet,  Appellant,  v.  Hasse  Bbothbrs  et  al., 
Appellees. 

PHTOOUin  AND  EDBGEONS:  NegUgancs— Abnormal  B«ndt 
of  Ttaibunt — JnsUfiabls  Inference.  InJurlouB  resulte  tollow- 
Ing  treatment  bj  a.  physician  when  aucb  resulte  do  not,  aa  a 
rule,  follow  ordinarily'  careful  and  aklllful  treatment,  may,  In 
the  absence  ot  explanation.  Justify  tbe  Jury  In  flndlng  negli- 
gence, even  Utougb  there  be  no  direct  evidence  that  the  phyai- 
cian  departed,  in  tbe  treatment,  from  tbe  etandarda  of  big  pro- 
feailon.  So  held  in  an  action  against  a  dentist  for  negllgentl]r 
breaking  through  the  wall  of  the  root  of  a  tooth  and  fllllng 
the  tooth  In  that  condition,  with  reaulting  Infection. 

Appeal  from  Linn  District  Court. — MiLo  P.  Smith,  Judge. 

Tuesday,   May   22,   1917. 

Action  at  law  to  recover  damages.  The  material  facts 
are  stated  in  the  opinion.  There  was  a  directed  verdict  and 
jadgmoit  for  defendants,  and  the  plaintiff  appeals. — Re- 
versed and  Jtenuinded. 

F.  L.  Anderton  and  Frank  F.  Measer,  for  appellant. 

Heald  d  Lockwood  and  Redmtmd  d  Stewart,  for  ap- 
pellees. 
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Weaver,  J. — The  defenil tints  are  en- 
phtbiciavs  Ana  gag«d  aa  partners  in  tlie  practice  of  dentist- 
S^iJit  of't"™"  ^y  ^*  Cedar  RapidR.  During  the  year  1912, 
iSfpreLce!""^"''''^  ^^^y  Undertook  to  treat  and  fill  one  of  the 
plaintiff's  teeth,  and  continued  such  treat- 
ment from  time  to  time  for  a  period  of  about  two  months. 
In  her  petition  in  this  action,  plaintilT  alleges  that  said 
treatment  was  admiiiistered  and  the  work  of  fllKng  the 
tooth  was  performed  in  a  cai'dess  and  negligent  manner; 
that,  in  drilling  and  preparing  the  tonth  to  receive  the 
filling,  the  operator  negligently  punctured  or  broke 
through  the  wall  of  the  root  of  said  tooth,  but  concealed 
the  fact  from  plaintiff,  and  thereafter  proceeded  to  insert 
the  filling,  doing  the  same  in  such  manner  as  to  cause 
or  allow  the  Ailing  to  extend  through  the  puncture  and 
irritate  and  inflame  the  tissues  and  memhranes  surround- 
ing the  tooth,  causing  abscesses  and  other  abnormal  con- 
ditions in  the  parts  adjaeoit  thereto.  She  furttier  alleges  . 
that,  by  reason  of  such  negligent  and  improper  treatment, 
she  was  made  to  sufTer  much  physical  pain  and  mental 
anguish,  and  was  compelled  to  submit  to  other  dental, 
medical  and  surgical  treatment,  thereby  incurring  great  ex- 
pense and  suffering  much  pain,  as  well  as  other  damage  in 
loss  of  time  and  permanent  impairment  of  her  health. 

The  defendants  admit  that  they  are  practicing  dentists, 
and  hold  themselves  out  to  the  public  as  possessing  the 
ordinary  skill  of  members  of  the  profession  in  Cedar  Bapida 
and  vicinity,  and  admit  that  as  Kuch  dentists  they  did 
treat  the  piantiff.  They  further  aver  that,  in  the  course 
of  the  treatment,  they  removed  a  filling  from  plaintiff's 
tooth,  treated  and  refilled  it,  and  that  all  the  service  so  per- 
formed for  her  was  done  in  a  skillful  and  proper  manner, 
and  deny  each  and  every  chai^  of  negligence  made  in  the 
petition. 

A  jury  was  empanelled  to  try  the  issues  of  (act  thus 
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joined,  and,  at  the  cIohc  of  the  teBtimony,  the  conrt,  npon 
motion  of  the  defendants,  directed  a  verdict  in  their 
favor.  From  thia  order,  and  from  tbe  judgment  entered 
on  the  directed  verdict,  the  plaintiff  appeals. 

As  will  be  noted  from  this  atatenient,  the  vital  ques- 
tion In  the  case  is  whether  the  evidence  was  such  as  to 
justify  itg  snbmissian  to  the  Jury.  The  tooth  treated  by 
defendants  was  subfipquently  extracted  by  another  dentist, 
and  was  introduced  in  evidence  on  the  trial.  It  shows  a 
cavity  extending  from  the  grinding  surface  into  the  root, 
and  a  puncture  or  opening  through  the  wall  or  shell  of  the 
root.  Tbe  evidence  of  witnesses  further  tended  to  show 
that  the  dentist  who  first  treated  plaintiff  after  the  de- 
fendants ceased  giving  the  tooth  attention,  discovered  the 
puncture  and  found  pus  around  the  tooth.  This  dentist 
further  testifies  that  such  opening  through  the  root  as  he 
there  found  could  "scarcely  be  caused  by  anything  except 
mechanical  work  in  the  removal  of  the  nerve.  By  that  I 
mean  a  dentist  working  with  an  instrument  about  the  tootb." 
This  witness  further  testifies  that,  in  proper  treatment,  the 
nerve  should  be  killed  without  puncturing  the  root,  because, 
w^hen  such  an  opening  is  made,  infection  is  liable  to  enter 
through  it.  He  also  gives  it  as  his  opinion  that  the  pnnc- 
tore  was  made  from  the  inside  of  the  ront;  that  punctures 
are  not  common  occurrences  and  are  not  frequently  made 
by  dentists.  This  ex(>ert  testimony  waa  corroborated  or  - 
enpported  by  the  evidence  of  other  witnesses.  The  plain- 
tiff, testifying  in  her  own  behalf,  says  that,  until  she  went  to 
the  defendants  for  treatment,  the  tooth  had  never  been 
treated  or  filled  by  any  other  dentist,  and  that,  npon  ex- 
amining the  tooth,  defendants  told  her  it  was  not  neces- 
sary to  extract  it,  and  it  Wiis  a  fit  tooth  to  be  filled.  The 
dentist  then  put  medicine  in  the  tooth,  and,  having  sealed 
it,  told  her  to  return  the  next  week.  When  she  returned  ad 
directed,  the  treatment  was  repeated,  and  she  waa  again 
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asked  to  retnra  later,  which  she  did.  On  this  occasion,  the 
operator  professed  to  have  removed  the  nerve,  and  did 
some  grinding  or  excavating  in  the  cavity  or  root  On  her 
next  visit,  he  undertook  to  drill  in  the  tooth,  when  ehe  felt 
a  hurt  or  pain,  of  which  she  complained,  but  he  told  her 
there  was  no  trouble,  and  again  applied  medicine,  and  dis- 
missed her  until  the  next  week.  On  her  return,  she  com- 
plained to  the  operator  of  a  discharge  from  the  tooth,  and  he 
told  ber  the  discharge  did  not  come  from  that  source,  and 
that,  if  she  suffered  from  an;  pain,  it  was  from  an  ingrowing 
tooth  which  was  miasing  in  tbat  jaw.  He  then  filled  the 
tooth.  Later,  she  retarned  to  the  defendants,  complaining 
of  severe  pains  apparently  proceeding  from  that  tooth,  and 
they  assured  her  there  was  nothing  wrong  with  it,  saying 
also  they  would  take  the  tooth  out  if  she  said  so,  but  it  was 
not  necessary.  Thereafter,  still  suffering  in  the  same  man- 
ner for  a  period  of  several  months,  she  applied  to  other  den- 
tists and  physicians,  who  removed  the  tooth.  Id  the  conrse 
of  the  treatment,  she  was  twice  subjected  to  other  sui^ical 
operations  upon  tbe  bones  or  atrncture  of  the  jaw  and 
face,  above  and  adjacent  to  the  tooth.  She  was  in  the 
hospital  at  Iowa  City  under  such  treatment,  for  aeveral 
weeks.  Prior  to  the  experience  of  which  she  complains, 
she  appears  to  have  been  a  woman  in  sound  health,  able, 
and  accustomed  to  the  labor  of  hoaaekeeping-on  a  farm, 
and  she  says  that,  by  reason  of  her  injury  from  the  im- 
proper treatment  at  the  hands  of  the  defendants,  she  was 
rendered  unable  to  perform  her  work  for  a  period  of 
nearly  two  years. 

The  defendants  offered  no  evidence  on  their  part,  but, 
at  tbe  close  of  plaintiff's  case,  presented  their  motion  for 
a  directed  verdict,  which  was  sustained.  Tbe  ground  of  the 
motion,  briefly  stated,  was  that  the  evidence  was  insuffi- 
cient to  find  tbat.'tbe  defendants  were  negligent  at  charged 
in  the  petition. 
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We  are  of  the  opinion  that  the  court  should  have 
denied  this  motion.  Of  course,  this  is  not  saying  as  a 
matter  of  law  that  the  defendants  were  negligent,  but 
giving,  as  we  must  on  a  record  of  this  kind,  that  construc- 
tion to  the  testinion;  whfch  is  most  favorable  to .  the  ap- 
pellant, we  ere  verj  clear  that  we  cannot  say  as  a  matter 
of  law  that  there  is  an  entire -failure  of  evidence  to  support 
the  charge  made  in  the  petition.  If  the  expert  witnesses 
are  to  ,be  credited,  the  jury  could  properly  find  that  the 
puncture  in  the  tooth  was  made  from  the  inside,  and  that 
the  only  reasonable  theory  of  its  existence  is  that  it  was 
made  by  the  dentist's  inistniments  in  preparing  the  tooth  for 
filling,  and  that  this  result  does  not  ordinarily  follow 
tnch  treatment  by  a  skillful  practitioner.  It  could  further 
properly  be  found  that  such  puncture  was  made  before  the 
tooth  was  examined  by  the  dentists  who  followed  defend- 
ants in  treating  the  plaintiff,  and  that  defendants  were 
the  only  dentists  who,  up  to  this  time,  had  treated 
this  tooth.  We  think  it  also  reasonably  clear  from  the 
evidence  that  the  injury  resulted  in  infection  of  the  parts 
sarrounding  the  tooth,  and  that  plaintiff's  subsequent  pain 
and  suffering  and  the  necessity  for  the  other  treatment 
had  by  ber  were  caused  thereby. 

Counsel's  argument  in  support  of  tbe  judgment  below 
is  confidently  based  upon  the  proposition  that  the  evidence 
fails  to  show  any  negligence  or  lack  of  ordinary  skill  on 
the  part  of  defendants,  and  this  seems  to  be  based  on  the 
theory  that,  in  order  to  recover,  there  must  be  direct  testi- 
mony that  they  in  some  way  departed  from  the  "recognized 
rules  and  standards  of  their  profession."  But  this  is  not 
the  rule.  Negligence  may  be  found  from  facts  and  cir- 
cumstances from  which  the  want  of  due  care  is  a  reason- 
able inference,  as  well  as  from  direct  evidence  by  experts 
or  others.  If  an  injurious  result  is  shown  to  have  followed 
ToL  180  U.—i 
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the  treatment,  anrb  result  an  doe8  not  ordinarily  atteod  or 
follow  when  due  care  and  skill  have  been  exercised  by  a 
rompetent  operator,  ao  inference  of  negligent^  ifl  justified, 
in  the  ahfience  of  explanation,  and  if  a  jury  so  flnda  from 
such  a  showing,  its  verdict  thereon  ia  not  without  support. 
We  had  occasion  to  discuss  this  subject  in  the  recent  case 
of  Ev^ins  V.  Roberti,  172  Iowa  653,  where  the  rule  above 
stated  was  applied.  See  also  Reynolds  v.  Smith,  148  Towa 
264.  We  are  content  to  reaffirm  the  principles  upheld  in 
those  cases,  as  well  as  in  nnmerous  precedents  of  like  im- 
port which  we  will  not  prolong  this  opinion  to  cite  or  dis- 
cuss. 

It  follows  of  necessity  that  tbe  judgment  of  the  district 
court  must  be  reversed  and  the  cause  remanded  for  a  new 
tnaL^Rcversed  and  Remanded. 

GaynoBj  C  J.,  pBBSTOM  and  StbvenSj  JJ.,  concur. 


W.  F.  Main,  Appellee,  v.  H.  M,  Kick,  Appellant. 

JTUKJUENI:     OondiulveDesi — Pendency  of  Hotloa  to  Bet  Aaldo— 

1  Effect.  It  Is  futllB  to  attempt  to  rely  on  a  Judgment  as  a  Bnal 
adjudication  so  long  as  direct  proceedings  are  pending  to  set  It 
aBfde.  So  held  where,  In  an  action  to  quiet  title,  a  claimant  re- 
lied on  a  Judgment  and  sale  thereunder  In  partitton,  while  a 
motion  was  pending  to  set  aside  the  Judgment  and  grant  a  new 
trial. 

PB0CB88:    Original   Notice— Defendtuit   u   Beoldent   of   Oonntjt— 

2  Serrlca  Dy  Fuhllcktion— Effect,  Publication  lervlce  on  a  de- 
fendant who  la  openly  a  resident  of  the  county  where  action  is 
brought,  is  a  nullity. 

PBOOESS:     Original    Notice— Serrioe    by    Pnbllcatlonr-AJlUUTlt— 
S    Snfflctency.    An  aBMavlt  for  service  by  publication  which  falls 
to  state  that  service  cannot  be  made  on  defendant  "within  thii 
ttate,"  Is  fatally  detective.     Section  3634,  Code,  1SB7. 


.  JvoautKT:  «>■>■ 
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TAXATION:     Tax  SeMl— Inaufflcl«iit  HoUce  to  Badeem— Effect.     A 

4  tax  deed  Issued  oa  tnsufflclent  notice  or  expiration  of  right  ot 
redemption  1b  a  nulUtr,  redemption  having  been  made  Biibse- 
qnent  to  the  laenance  of  the  deed. 

Appeal  from  Johnson  nintrict  Court. — R,  P.  Howell,  Judge. 

Thursday,  March  15,  1917. 

Bbhearino   Denied   Tuesdat,  May  22,   1917. 

Action  fn  equitT  to  quiet  title  to  a  lot  in  Iowa  City, 
Iowa.  Decree  for  plaintiff,  and  defendant  appeals. — Af- 
firmed. 

Batditin  t^  Balduin.  for  appellant. 

0.  A.  Byington,  for  appellee. 

Weaver,  J. — PlaintifT,  being  the  owner 
of  tlie  lot  in  TOntroverB.v,  sold  and  conveyed 
it,  in  tlie  yesip  1898,  to  one  Wencel  Wesley. 
In  the  year  1913,  \^'eBley  reronveyed  the 
property  to  plaintiff,  who  tliereafter  began  this  action  to 
quiet  Mb  title  against  alleged  adverse  claims  of  the  de- 
fendant. Answering  the  petition,  defendant  denied  plain- 
tiir«  claim  of  ownership,  and  alleged  in  general  terms 
ownership  in  himself,  but  did  not  state  how  or  from  whom 
it  had  been  acquired. 

On  the  trial,  it  was  conceded  that,  in  1898,  plaintiff 
was  the  owner  of  the  lot,  and  conveyed  the  same  to  Wencel 
Wesley.  The  plaintiS  then  identified  and  introduced  in 
evidence  the  later  conveyance  from  Wesley  back  to  him- 
self, and,  having  testified  tbat  he  was  still  the  owner,  rested 
bis  case.  The  evidence  offered  by  the  defendant  consisted 
ot  the  files  and  records  in  an  action  purporting  to  have 
been  brought  and  disposed  of  in  the  district  court  of  Johu- 
80D  CoQuty,  in  wbicb  action  tbe  defendant  herein  was 
named  as  plaintiff,  and  Wencel  M'esley  and  wife  as  de- 
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fpndantfl.  The  petition  allegf<l  the  plaintiff  (defendant 
herein)  to  be  tlie  owner  of  an  nndivided  one  fourth  of  the 
lot  in  qneHtion,  and  the  defendant  Wenrel  Wesle^r  to  be 
owner  of  the  other  three  fourths  thereof,  and  prayed  a 
decree  of  partition.  In  that  action,  it  appears  that  there 
was  an  alleged  service  of  original  notice  b;  publication, 
and  a  decree  obtiiincd  br  default  under  date  of  April  23, 
li>15.  Pursuant  to  llie  decree,  the  property  was  sold  by  a 
referee  to  the  plaintilT  (defendant  herein)  for  flOO — bare- 
ly sufficient  to  pay  the  costs  of  the  proceeding — and  a  ref- 
eree's deed  wa»  made,  approved  and  deliwred.  Later,  and 
during  the  same  year,  Wenccl  Wealey  and  wife  entered  their 
appearance  in  said  partition  proceedings,  making  a  show- 
ing that,  at  the  time  of  the  allied  publication  of  ori^nal 
notice,  they  were  and  ever  since  have  been  living  and 
residing  in  Johnson  County;  that  they  had  no  knowledge 
or  information  of  the  alleged  service  of  notice  upon  them 
by  publication;  and  that  they  had  a  good  defense  to  the 
cause  of  action  stated  against  them.  On  this  showing 
they  moved  to  set  aside  the  decree  and  default,  and  that 
a  retrial  be  ordered,  at  which  the  merits  of  their  defense 
could  be  heard.  Without  any  further  evidence  or  showing 
as  to  what  disposition  was  made  of  the  motion  for  retrial, 
the  defendant  herein  (Kick)  called  plaintiff's  counael  to 
the  stand,  and  showed  by  him  that,  upon  being  employed  by 
plaintiff  to  look  after  his  interests  in  this  case,  he  investi- 
gated the  title  records  and  learned  of  the  partition  pro- 
ceedings and  deed,  and  that  he  communicated  that  infor- 
matiou  to  his  client.  With  this  showing  and  no  more,  the 
defendant  rested. 

It  will  be  seen  that,  when  plaintiff  rested  his  case  in 
chief  and  the  defendant  had  rested  hie  defense,  plaintiff 
had  clearly  made  a  prima-facie  showing  of  title,  and  that 
the  partition  proceedings  constituting  the  sole  defense  thus 
far  discloaed  were  incomplete  and  undetermined,  and  for 
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that  reason,  the  record]  offered  constitut'ed  ao  proof  of  title 
ID  defendant.  It  is  fiaid  in  argnmeot  (though  not  do  shown 
in  the  record)  that,  when  the  partition  proceedingB  had 
reached  this  stage  of  development,  Wesley  made  his  con- 
re.Tanre  to  the  plnintilf,  who  thereupon  instituted  this 
separate  or  independent  action  to  quiet  his  title.  Whether, 
this  be  true  or  not,  it  is  apparent  that  when,  upon  the  trial 
helow,  plaintiff  and  defendant  had  rested  their  case  in 
chief,  the  prima-facie  showing  of  title  in  the  former  had  not 
l>een  overcome,  and  a  decree  for  plaintiff  was  Inevitable. 
Kut,  for  some  reason  not  clearlj  visible,  plaintiff  in  rebuttal 
called  as  a  witness  the  county  treasurer  and  county  auditor, 
by  whom  there  was  identified  and  offered  in  evidence  a  cer- 
tain "tax  claimant's  notice,"  on  which  it  was  said  a  "cer- 
tain tax  deed"  had  been  executed.  The  notice  was  directed 
to  Wencel  Wesley,  and  described  the  property  in  con- 
troversy. To  this  notice  was  attached  an  affidavit  of  news- 
paper publication  and  the  affidavit  of  the  defendant  that 
he  had  caused  such  service  to  he  made.  The  tax  list  was 
also  put  in  evidence,  showing  the  property  taxed  at  the 
time  of  sale  to  Wencel  Wesley.  The  auditor's  record  also 
seems  to  show  a  redemption  from  such  sale  subsequent  to 
the  date  of  the  deed,  and  before  this  action  was  begun.  The 
defendant  finally  put  in  evidence  the  evidence  of  a  treasur- 
er's deed  to  himself  for  one  fourth  of  the  lot  in  question, 
bearing  date  June  17,  1914.  i 

In  submitting  the  case  in  this  court,  ap- 
^'  uilli^notiU^de-  pcllant  first  contends  that  the  partition  deed 
df-ni  of  caiint;;  made  to  him  is  sufficient  proof  of  his  title 
pubUcatioD :  ef-    to  the  property;  that  the  decree  in  that  pro- 
ceeding is  conclusive  upon  the  parties  and 
npoD  this  court,  until  it  has  been  set  aside  in  some  manner 
by  direct  attack.     It  is  |>eihaps  a  sufficient  answer  to  this 
proposition  that  appellant's  own  showing  disrlr>ses  a  direct 
attack  made  upon  the  decree,  pending  which  such  decree 
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cannot  be  given  effect  as  a  final  adjudication.  Furthermore, 
it  is  nhown  witliout  dispute  that,  when  the  publication  of 
original  noti<«  was  procnre<l,  Wcnrel  Wesley  and  his  wife 
were  residentB  of  Johnson  County  and  living  therein,  and  no 
good  reason  appearn  or  is  suggested  why  they  were  not 
personally  served.  Still  further,  the  iiftidavit  on  which 
the  publication  of  nofirp  was  procured,  \k 
clearly  defective.  The  statute,  Code  Section 
3534,  provides  that  the  affidavit  shall  state 
that  "personal  service  cannot  be  made  on 
the  defendant  icifhin  this  state."  Tlie  affidavit  filed  states 
no  more  than  that  "said  uukno^'n  spouses  and  unknown 
heii-e  and  VVencel  Wesley  are  uonreaiilents  of  the  state  of 
Iowa,  and  their  reflidcnces  are  unknown  to  plaintiff,  and 
that  personal  service  cannot  be  made  on  tlieni  or  either  of 
them."  It  will  be  seen  that  the  affidavit  does  not  state; 
as  the  statute  requires  ti»«t  personal  service  could  not  be 
made  upon  the  defendants  "within  this  state."  The  pub- 
lished service  was,  therefore,  ineffectual  both  aa  a  matter 
of  form  in  the  failure  (o  obseive  the  slatnte,  and  in  the  iid- 
mitted  fact  that  Wesley  was  not  a  nonresident,  but  openly 
living  in  the  county,  where  personal  service  couhl  have 
been  had  upon  him  at  any  time.  In  our  judgment,  the 
trial  court  acquired  no  jurisdiction  to  entertain  the  parti- 
tion proceedings  against  Wesley,  and  the  latter,  or  his 
grantee,  is  not  bonnd  in  a  collateral  proceeding  by  a  judg- 
ment so  procured.  Games  t\  Mitchell,  82  Iowa  (Illl ; 
Svhalier  v.  Markw,  136  Iowa  57R;  Haick  v.  Day,  148  Iowa 
it;  Oziah  v.  Hotoard,  149  Iowa  199;  McQalien  v.  Carr,  G 
Iowa  331. 

Just  what  figure  the  tax  deed  shoiihl  cut 

*■  J"?'.'*™  ■«'? " .  1°  tbe  disposal  of  the  case  is  a  somewhat 

deed :  Inauffli'lvnt  ' 

°ff^"  '"  ™''"" 'doubtful  question.     The  defendant  set  up  no 

claim  thereon  in  bis  answer,  and  rested  his 

defenae  without  any  evidence  whatever  on  that  subject;  but 
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in  arpiment  here,  he  streniioiiRly  infii8t!<  that,  in  any  event, 
the  title  to  one  fourth  of  the  property  nbouid  be  decreed 
to  him  on  the  strength  of  such  eonveyance.  We  are  in- 
clined to  the  view  that,  iiii'ler  the  xtate  of  the  i^aiies  and 
of  the  record  of  the  trial,  tlffendant  i»  in  no  po^iition  to  an- 
nert  the  validity  of  that  deed  in  this  action.  Moreover, 
were  the  tax  deed  directly  in  ienne,  we  Bhonld  have  to  hold 
that  there  was  inRiifHcieTit  wrvice  of  the  notice  of  expiration 
of  the  time  for  redemption  to  cut  off  the  owner's  right  to 
redeem,  and,  redemption  having  admittedly  been  made,  the 
deed  cannot  avail  to  defeat  or  reverse  the  decree  entered 
in  plaintiff's  favor. 

The  conclnsion  reached  by  the  trial  conrt  is  fnlly  sns- 
tained  by  the  record,  the  result  is  equitable,  and  it  is 
therefore — Affirmed. 

Gaynor,  C,  J.,  Ladp,  Evans  and  I'reston,  JJ.,  concur. 


Model  Laundry  Gomi'asv,  Appellee,  v,  E.  F.  BARNBrret  al., 
Appellants. 

OOITETS:  Municipal  Oourts— Pleadlug»— OTlgituJ  Notice— SnllL' 
dency.  The  Municipal  Court  Act  does  not  reaulra  written  pe- 
Utlona  Id  Clasa  B  actions,  to  wit.  those  wherein  the  amount  In 
controversy  ts  flOO  or  less.  Sec.  S94-c2I,  Code  Supplemental 
Supp..  1915.  Of  oeceaslty,  It  follows  that  that  part  of  Sec.  S94- 
c22.  Code  Supplements  Supp,,  19LE,  requiring  the  original  no- 
tice o(  suit  to  state  "the  date  *  *  *  the  petition  will  be 
filed,"  has  no  reference  to  said  Class  B  actions. 

Appeal  frotn  Des  Moines  Municipal  Court. — J.  E.  MsRiiHON, 
Judge, 

Tuesday,  May  22,  1317. 
The  opinion  sufficiently  states  tlie  case. — Affirmed. 
E.  P.  Eudson,  for  appellants 
Paul  Heuitt,  for  appellee. 
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Wkavkb,  J.—On  April  17.  191fi.  the  ap- 

rm-tTH-.  mnni-    iH-lU-e  imM-utvtl  iteriiee  upon  the  defendants 

|ik«<iini{i>:  oris-  of  uu  tiri);ina)  notice  reading  as  follows: 

•Mm<ienry.  '  "jn  )|ic  Muni(;ipal  Court  of  the  City  of 

Dcs     Moiiiex,     Polk   Couiit.r,    Iowa.     Model 

Lmiridry,  IMainllir,  v.  i:.  F.  Burm-tt  and  Mrs.  E.  F.  Barnett. 

Dc-fi'iiilnnlM.    Original  Notici;  i'latw  'B'  Case. 

"T<>  llir  above  named  defeudantn:  You  are  hereby  no- 
tilled  Unit  lii(>  plaiutlir  above  named  claims  of  you  the  sum 
"f  |l),Xil  an  jiiHtty  due  from  you,  with  6  per  ceiit  interest 
(hereon  from  Uie  17lb  day  of  April,  1910,  also  legal  attor- 
ney'" fee,  on  nccounl  of  work  and  bibor  furnished  at  your 
InHUnre  and  n!(]ue«t  on  luimdry  funiiMhed  by  said  defend- 
ant, v.,  F.  Harnett,  and  that  unless  you  appear  in  said 
court  on  the  ^rith  day  of  April,  l!)Hi,  at  9  o'clock  in  the  fore- 
noon of  that  day,  uiid  make  defcntie  to  said  claim,  judgment 
will  1m>  ri'nderc'd  itgnUint  you  for  that  auiouut. 

"Hated  at  Des  Moines,  Iowa,  April  17,  1916. 
'  "I'aul  Hewitt,  Attorney  for  Plaintiff.'* 

No  formal  petition  was  filed  in  the  case;  but,  on  April 
24th,  one  day  iK'fore  the  return  day  naiueil  in  the  notice, 
plaiiillR',  In  t'omplianec  with  a  rule  of  the  court,  filed  the 
notiiH'  with  prtmf  of  service.  to^>ttier  with  an  informal  state- 
ment of  a  claim  against  defendants  for  laundry  work  alleged 
to  have  Ihh'U  dune  by  it  for  the  <)efeudauts.  as  shown  by  an 
acconi|tanylng  itemi»Hl  hill.  Defendants  made  no  appear- 
antv  to  the  action,  and,  on  May  13.  19Hi.  they  were  called 
anil  dofnntteil,  and,  «|"'»  the  showing  made  by  plaintiff,  a 
jndgment  was  entertnl  in  its  favor  against  them.  On  May 
17.  IIUIJ.  defendants  eiitore*!  a  special  apivaram-e,  for  the 
pur)H>se  of  «p)e^liouing  the  jurisdiction  of  the  court  to  en- 
ter s)»id  judguienl.  and  n)ov»Hl  to  vacate  it  and  to  set  asi<le 
the  itefault,  on  jjrouuds  the  •MilisUucc  td  whicU  in  as  fol- 
lows; 
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First,  because  the  original  notire  wholly  omits  to  state 
the  time  on  or  before  whicb  the  petition  of  the  plaintiff 
will  lie  filed  in  the  ofHee  of  the  clerk  of,  said  court;  and 

t^econd,  because,  although  the  notice  by  its  terms  is 
made  returnable  on  April  25,  1916,  no  petition  or  statement 
of  claim  was  filed  by  the  plaintiff  until  April  24,  1916,  less 
thau  five  days  preceding  the  designated  return  day. 

The  motion  was  denied,  and  from  this  ruling;,  the  de- 
fendants hare  appealed. 

The  one  controlling  question  raised  by  this  appeal,  the 
jurisdiction  of  the  trial  court  to  enter  the  judgment  com- 
plained of,  depends  entirely  upon  the  construction  to  be 
given  certain  provisions  of  the  statute  under  and  by  author- 
ity of  which  the  municipal  court  of  the  city  of  Des  Moines 
i3  organized.  As  the  statute  is  of  recent  enactment  and 
the  municipal  court  but  newly  organized,  no  precedent  in 
point  is  to  be  found  in  our  decisions.  A  careful  reading  of 
the  statute,  however,  will  not,  in  our  opinion,  leave  any 
material  doubt  as  to  the  legislative  intent  thereby  expressed. 
The  ultimate  purpose  of  the  enactment  apppars  to  have  been, 
fimt,  to  relifeve  the  district  court  of  the  burden  of  many 
cases  of  minor  importance,  and  second,  to  furnish  a  substi- 
tute for  justices'  courts  in  our  most  populous  counties, 
where  that  ancient  system  has  proved  ill  adapted  to  mod- 
ern public  needs.  Kee  Municipal  f'ourt  Act,  Wection  C94-C19 
et  seq.,  Code  Supplemental  Supplement,  1915.  That  it  was 
equally  the  legislative  purpose  to  preserve  in  the  new  court, 
so  far  as  it  superseded  courts  of  the  justices  of  the  i)eace, 
a  large  measure  of  the  informal  and  nontechnical  procedure 
which  for  generations  ha^  characterized  that  tribunal,  is 
very  manifest  from  the  following  provisions,  which  we  quote 
at  large: 

*'Sec.  694-cl9.  Causes  of  action  in  the  municipal  court 
shall  be  divided  in  the  following  classes: 

"Clasa  'A'  ehell  include  all  equitable  actions  and  all 
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ordiuary  actions,  when  the  amount  in  controversy  exweils 
one  hundred  dollars,  arid  all  special  action.^  of  which  tills 
court  haa  jurisdiction. 

"Class  'B'  Khali  include  all  ordinary  actions  when  the 
amount  in  controverHy  is  one  hundred  dollars  or  le»s. 

"Class  'C  shall  include  the  trial  of  all  public  offeu'^B 
of  which  this  court  haa  jurisdiction  other  than  for  the  vio- 
lation of  the  city  ordinances, 

"Class  'P'  shall  include  all  rriminal  actions  for  the 
violation  of  city  ordinances. 

"Sec,  694-C21.  All  pleadings  in  Class  'A'  cases  shall 
be  in  writing  and  in  substantially  the  same  form  as  in  the 
district  court,  and  the  petition  must  be  filed  with  the  clerk 
of  the  municipal  court  not  less  than  live  days  before  the 
date  set  in  the  original  notice  for  the  appearam-e  of  the 
defendant.  The  time  for  filing  all  subsequent  pleadings 
shall  be  the  same  as  in  the  district  court  unless  a  different 
time  is  prescribed  by  the  judge  or  judges  of  the  municipal 
court  in  the  rules  thereof.  The  pleadings  in  Class  'B'  cases 
'^hall  be  the  same  as  is  now  or  may  heretifler  be  provided 
for  the  trial  of  (.-ivil  cases  in  justice  of  the  peace  courts, 
except  as  otherwise  provided  for  herein. 

"Sec.  6H4-C22.  Civil  actions  in  municipal  court  are  com- 
menced by  voluntary  ap[>eariince  or  by  written  notice.  If 
by  notice,  the  same  shall  be  addressed  to  tlie  defendant  or 
defendants  by  name,  but  if  his  name  is  unknown,  a  descrip- 
tion of  him  will  be  sufficient.  It  must  be  subscribed  by  the 
plaintiff  or  hia  attorney.  The  notice  must  state  the  amount 
for  which  the  plaintiff  will  take  judgment  if  the  defendant 
does  not  api>ear  and  answer  at  the  time  and  pjace  stated  in 
the  original  notice,  which  shall  be  not  less  than  five  nor 
more  than  fifteen  days  after  the  service  thereof.  It  must 
further  state  the  date  on  or  before  which  the  petition  will 
be  filed  with  the  clerk  of  the  municipal  court,  and  unle^ 
the  petition  is  filed  with  the  clerk  of  the  municipal  court 
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on  or  before  such  date,  which  Rhal!  be  at  least  five  davs  be- 
fore the  return  day,  the  defendant  or  defendants  shall  not 
be  held  to  appear  and  answer." 

Section  694-c28  also  provides  that,  in  cases  of  Class 
A,  witness  fees  shall  be  taxed  as  in  the  district  ronrt;  but 
in  casea  of  Class  B,  they  are  to  be  tiixed  as  In  courts  of 
jnstices  of  the  peace. 

It  is  conceded  by  the  parties  that  the  action  in  this 
<'ase  falls  within  the  B'  class. 

The  proposition  of  the  appellant  is  that,  as  Rection 
694-c22  provides  for  the  conimcncenient  of  actions  in  the 
municipal  court  by  service  of  an  original  notice,  and  the 
notice  must  state  the  date  on  or  before  which  the  petition 
will  be  Aled,  and  nnlesa  so  filed,  at  least  five  days  before 
the  retnrn  day,  the  defendant  shall  not  be  required  to  ap- 
pear or  answer,  and  as  this  section  makes  no  mention  of 
any  distinction  in  this  respect  between  actions  of  Class  A 
and  those  of  Class  B,  but  is  general  in  its  terms,  the  re- 
quirement is  equally  imperative  in  both  classes. 

If  we  were  to  construe  or  interpret  this  section  with- 
out reference  to  other  provisions  of  the  statute,  the  con- 
clusion reached  by  counsel  would  be  inevitable,  But,  upon 
familiar  principles,  it  is  the  duty  of  the  court  to  so  read  and 
interpret  a  statute  as  to  give  life  and  effect  to  all  its  pro- 
visions, unless  there  he  found  in  its  terms  such  clear  and  in- 
vincible repugnancy  that  some  or  all  of  them  must  be  held 
void.  To  give  this  particular  section  the  sweeping  effect 
claimed  for  it  on  behalf  of  the  appellant  is  to  take  away  or 
hold  meaningless  the  distinction  whirh  Section  694-c21 
makes  between  proceedings  in  Class  A  and  Class  B.  As 
will  be  seen  from  the  language  of  the  act  already  quoted,  in 
all  Class  A  actions,  the  pleadings  must,  as  to  form  and  time 
of  filing,  be  such  as  are  required  in  the  district  court.  In 
that  court,  oral  pleadings  are  unknown,  and  each  asser- 
tion of  claim,  coanterclaim  or  defense  must  be  made  in 
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vriting  and  filed  within  the  preeci-ibed  time  limit.  In  courts 
of  justices  of  the  peace,  unless  the  case  be  of  some  special 
kind  in  which  the  petition  or  other  pleading  is  expressly  re- 
quired to  be  in  writing,  written  pleadings  are  the  excep- 
tion, and  not  the  rule.  The  original  notice  ordinarily  is 
sufficient  to  inform  tlie  defendant  of  the  nature  of  the  claim 
made  against  him,  and  in  practical  effect  answers  the  pur- 
pose of  a  petition.  If  more  is  needed,  the  plaintiff  on  the 
return  day  niakea  to  the  justice  a  brief  and  informal  state- 
ment of  his  claim,  or  presents  an  itemized  account  or  prom- 
issory note  or  such  other  documentary  evidence,  if  any,  as 
he  may  rely  upon  as  a  basis  of  recovery,  and  the  defendant, 
if  he  appears,  responds  with  like  absence  of  technical  form 
or  nicety  of  pleading.  It  follows  of  necessity  that,  if  the 
clearly  expressed  idea  of  Section  004-c21  ia  not  to  be  ig- 
nored, and  "pleadings  in  Class  £f  cases"  are  to  be  "the  same 
as  is  now  or  may  hereafter  be  provided  for  the  trial  of  civil 
cases  in  justice  of  the  peace  courts,"  then  oral  pleadings, 
which  are  confessedly  allowable  under  the  system  of  prac- 
tice prevailing  in  justices'  courts,  are  equally  allowable  in 
Class  B  casps  in  the  municipal  court.  Such  being  the  case, 
it  is  the  reasonable  and  necessary  conclusion  that  the  leg- 
islature did  not  intend  in  the  very  next  section  to  obliterate 
the  distinction  it  had  just  made  between  the  two  clasaes  of 
cases.  If  blection  (iQii'22  were  to  be  given  the  effect  con-- 
tettde^l  for  hy  defendant,  it  wouhl  seem  to  be  a  marked  de- 
parture from  the  spirit  of  the  other  provisions  concerning 
cases  of  the  B  class,  which,  as  we  haie  spen,  give  clear  evi-. 
denceof  a  purpose  to  preserve  in  the  municipal  court,  so  far 
as  these  cases  are  concerned,  the  distinction  which  the  jus- 
tice court  had  enjoyed  of  lieing  the  court  of  the  commoa 
people,  where  controversies  coming  within  its  jurisdiction 
could  be  heard  and  disp<)Bed  of  in  a  comparatively  brief 
and  summary  way,  without  the  delays  and  free  from  the 
pitfall*  which  beset  moi-e  formal  litigation.    The  sole  trou- 
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ble  in  tbia  case  is  found  in  tbe  fact  that  Section  6I)4-c22, 
after  providing  that  actions  may  be  begun  by  voluntary  ap- 
pearance of  tbe  parties,  or  by  eervii'e  of  original  notice 
stating  the  general  nature  of  the  plaintiff's  claim  and  the 
time  when  the  defendant  is  required  to  apjwar  and  defend, 
proceeds  to  say,  in  the  language  on  which  appellant  relies, 
that  the  notice  must  state  the  date  on  or  before  which  the 
petition  will  be  filed,  and  that  failure  to  file  the  petition 
within  the  time  named,  and  not  less  than  five  days  before 
the  return  day,  relieven  the  defendant  from  any  obligation 
to  appear  or  answer.  It  is  trtie  that  the  language  of  the 
section  is  general,  and  no  express  mention  is  there  made 
of  tbe  several  classes  previously  provided  for;  but,  read- 
ing the  two  sections  together,  and  keeping  in  mind  tbe  clas- 
sification made  in  the  first,  by  which,  in  cases  of  tbe  B  clasH, 
no  formal  written  petition  is  required,  while  in  the  A  class, 
under  the  roles  of  pleading  and  practice  borrowed  from  tbe 
district  court,  a  petition  is  necessary,  the  conclusion  is 
not  only  natural  but  unavoidable  that  the  requirement  in 
the  next  section,  that  the  original  notice  must  state  the 
date  on  or  before  which  the  petition  will  be  filed,  and  that 
Bueh  date  must  l>e  not  less  than  five  days  before  the  return 
day,  has  reference  only  to  cases  of  tbe  A  class  and  other 
cases  in  which  the  statute  expressly  requires  such  plead- 
ing, as,  for  example,  -in  attachment  and  replevin  cas-es. 
Such  seems  to  have  been  the  practical  construction  put  upon 
the  statute  by  the  municip::]  courts,  and  their  code  of  rules 
has  been  framed  accordingly.  Such  construction  is,  of 
course,  not  controlling  upon  this  court;  but,  in  the  ab- 
sence of  any  authoritative  precedent,  the  interpretation 
which  has  been  given  a  statute  by  the  ofl[icers  and  consti- 
tnted  authorities  charged  with  its  execution  and  adminis- 
tration, is  always  to  be  considered  when  tbe  question  arises 
for  final  judicial  settlement. 
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In  addition  to  what  he  considers  to  be  the  necessary 
elTect  of  the  language  which  we  have  quoted  from  Section 
H94-C22,  Code  Supplemental  Supplement,  1915,  the  ai^ument 
by  counsel  for  appellant  suggests  only  that  the  construc- 
tion piaced  upon  it  by  the  trial  court  renders  it  possible  for 
II  plaintiff  or  claimant  to  abuse  the  jurisdiction  and  process 
of  the  municipal  court  by  serving  an  original  notice  with 
no  real  intent  to  prosecute  the  case  if  a  defense  be  offered, 
and  that  a  defendant  so  served  with  notice  may  be  put  to 
the  trouble  and  expense  of  appearing  cm  the  return  day, 
only  to  find  that  the  notice  and  proof  of  'service  have  never 
been  filed;  that  the  plaintiff  makes  no  appearance  to  pros- 
eoute  his  claim;  and  that  the  case  has  never  been  docketed. 
That  such  disreputable  practice  is  possible  may  be  admitted, 
but  it  is  likewise  possible  in  some  degree  under  any  sys- 
tem of  practice  and  procedure  where  a  party  in  person  or 
by  counsel  may  institute  an  action  in  court  by  a  simple  no- 
tice. If  such  abuses  develop,  they  may  be  largely  obviated 
by  an  appropriate  amendment  to  the  statute,  or  by  rules  of 
court. 

I  For  reasons  stated,  it  is  our  opinion  that  the  trial  court 

correctly  construed  and  applied  the  law,  and  the  ruling 
appealed  from  is  therefore — Affirmed. 

Gaxnor,  C.  J.,  PRESION  and  ^tevens,  JJ.,  concur. 


Northern  Light  LoofiE,  No.  156,  I.  O.  0.  F.,  Appellee,  v. 
Town  of  Monona  et  a!.,  Appellants. 

UDKIOIPAL  OOEPOBATIONS:  Pnlallc  ImprOTamentfl — ^PermRnent 
1  Sidewalks — Piocadua.  A  permanent  Rldewolk,  oonstructed  un- 
der Section  779,  Code  Supplement,  1913,  la  not  a  "p«6Hc  Im- 
provement" within  the  meaning  of  Section  792  et  »eq.  (Title 
V.  Chap.  7),  Code,  1897,  govemtng  the  construction  of  paving, 
sewers,  etc.    it  follows  that  such  eidewalks  may  be  constructed 
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and  valid  ELBseeameuts  for  the  cost  thereof  made  wltbout  pur- 
suing the  procedure  provided  for  the  construction  of  pafing. 
aewera,  etc. 

AtUKIOIPAI.  OOBPORATIONfl:  Pabllc  ImprOTam«DtB— AsBeis- 
2  mmt»— What  OoiutltntM  AbaUing  Propertr,  A  tract  o(  land 
"abutfl"  upon  a  street  only  where  Buch  property  and  street  have 
a  boundary  line  In  common;  and,  where  a  tract  of  land  baa 
been  lawfully  platted  Into  entailer  lots  for  reasonable  and  prop- 
er purposes,  onlr  such  lota  aa  have  one  of  their  boundary  lines 
In  common  with  the  line  of  the  street  can  be  said  "to  abut"  on 
such  street  So  held  as  to  a  tract  of  land  divided  into  ceme- 
tery lots,  the  occasion  of  the  holding  being  an  attempt  to  aeseas 
tha  entire  tract  for  the  cost  of  a  permanent  sidewalk.  See  Sec- 
tion 779,  Code  Supplement,  1813.  ' 

BnrNIOZPAIi     OOBFOBATIONS:      FnbUc     Bnprovements— -Asaess- 
S    maata — "AbntUnff"  and  "In  Front  of"  as  Synonymons.    Prin- 
ciple recognlEed  that.  In  the  asaessnient  of  property  for  public 
Improvements,   the    terms    "abutting"    and    "In    front  of"    are 
synonymous. 

OEUETEBIEBi  Title  of  Lot  Owuer—Aaseiiment  for  Bidewallu.  It 
4  may  not  be  said  that,  owing  to  the  nature  of  cemetery  lots,  the 
sale  thereof  to  divers  persons  does  not  break  the  Integrity  of 
the  original  tract  out  of  which  the  lota  have  been  carved,  and 
that  an  assesBment  tor  the  coat  of  a  sidewalk  may  be  levied 
against  the  tract  as  a  whole,  irrespective  of  such  sales. 

MtFHIOIFAIi      COBPOBATIONS:       Public      Improrementa— ASMSS- 

E    menta — Injunction  to  Restrain  Collection.    Injunction  to  restrain 

the  collection  Of  a  special  assessment  for  the  coat  of  a  public 

Improvement  will  lie  tehen  there  is  a  total  tack  of  j-urisiliction 

to  levy  anil  aiieigment. 

BfUNIOIPAL     OOBFOBATIONS:      Fnbtic     Impiovemeuta— Assess- 
i    mant*— Aaaessmants    Against   Oemeterlai.     Whether   cemeteries 
are  Impliedly  exempt  from  special  assessments  tor  public  Im- 
provements, quaere. 

Appeal  from  Clayton  District  Court. — A.  N.  Hobson,  Judge. 

Satubday,  Januaby  20,  1917. 

Bbhbabinq  Denied  Tuesday,  May  22,  1917. 
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The  opinion  states  the  issues  and  the  material  facts. — 
Affirmed. 

D.  D.  Murphy  rf  Son,  for  appellants. 

E.  W.  Cutting,  for  appellee. 

Weaver,  J, — The  appellee  brought  this  action  in  equity 
to  enjoin  the  collection  of  a  special  aKsesstnent  levied  to  pay 
the  cost  of  eonstnictiiig  a  sidewalk.  Few,  if  any,  of  the 
material  farts  are  in  dispnte.  The  plaintiff  is  a  local  lodge 
of  an  order  commonly  known  as  The  Odd  Fellows.  Many 
years  before  this  controversy  arose,  the  lodge  became  the 
owner  of  about  four  acres  of  land.  This  land  is  withio  th« 
town  limits,  and,  as  we  understand  the  record,  it  fronts  on 
Iowa  Street,  ndjoiuiug  the  principal  town  cemetery.  Hav- 
ing acquired  tlie  title,  the  lodge  proceeded  to  plat  the  land 
(except  a  small  strip  hereinafter  mentioned)  into  blocks, 
drives  and  alleys,  for  cemetery  purposes.  Tlie  space  left 
between  the  nearest  range  of  burial  lota  and  the  street 
line  was  20  feet  wide.  Of  this  width,  16  feet  was  platted  as 
a  cemetery  street  op  drive,  and  the  remaining  4  feet,  to  use 
the  language  of  the  witnesses,  was  "thrown  into  Iowa 
Street,"  By  this  we  understand  that  the  front  fence  of  the 
cemetery  property  was  set  4  feet  inside  of  the  true  line 
of  the  property  owned  by  the  lodge,  and  that  the  strip  out- 
side of  the  fence  became,  for  all  practical  purposes,  a  part 
of  the  public  street.  The  first  sidewalk  on  this  side  of  the 
street  was  built  by  public  subscription  and  laid  along  the 
fence  upon  this  strip.  When  the  time  came  to  renew  or 
replace  the  walk  with  the  one  involved  in  this  litigation, 
the  city  caused  it  to  be  placed  along  the  line  of  Iowa  Street' 
as  originally  laid  out,  leaving  vacant  the  4-fo6t  strip  to 
which  we  have  referred.  The  premises  were  platted  into 
ranges  of  burial  lots  and  blocks  parallel  with  Iowa  Street, 
the  ranges  being  separated  by  streets  or  drives  16  feet  in 
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widtb.  The  plat  as  a  whole  consiRted  of  203  whole  and  23 
fractional  lots,  and  these,  with  the  intersecting  drives  and 
alleys,  occnpied  the  entire  preniise-s  enclose<1  aod  used  for 
barial  pnrpoees.  It  does  not  appear  that  the  cemetery  was 
provided  for  or  dedicated  to  the  exclusive  use  of  the  lodge 
or  its  members,  bnt  tlie  lots  were  sold  and  conveyed  to  mem- 
bers of  the  public  generally.  At  the  time  of  the  trial  l)elow, 
140  fall  lots  and  17  fractional  lots  had  been  Bold,  at  prices 
rangiog  from  $10  to  $15  each.  Conveyances  were  made  to 
the  purchasers  by  warranty  deed,  some  without  any  qual- 
ification, while  others  contained  the  clause:  "Always  re- 
serving all.  rights  granted  by  law  to  cemetery  associations," 
or  "Subject  to  all  rights  granted  by  law  to  cemetery  as- 
sociations." When  the  assessment  complained  of  was  made, 
all  the  lots  in  the  range  of  blocks  nearest  to  Iowa  Street 
bad  been  sold  and  conveyed  to  individual  purchasers,  and 
the  nearest  lot  still  owned  by  the  lodge  was  126  feet  distant 
from  the  line  of  that  street.  Not  to  exceed  14  of  the  un- 
sold lots  were  within  the  limit  of  300  feet  of  Iowa  Street. 
It  ijhould  also  be  said  that,  api>arently  without  any  express 
contract  or  understanding,  the  plaintilt  has  allowed  the  gen- 
eral management  and  control  of  the  cemetery  grounds  to 
pass  into  the  hands  of  &  voluntary  cemetery  association, 
and  it  has  so  remained  for  a  period  of  about  15  years. 

With  this  explanation  of  the  situation,  we  will  now 
take  up  the  history  of  the  proceedings  leading  up  to  the 
special  assessment,  enforcement  of  which  is  sought  to  be 
enjoined. 

In  the  year  1906,  the  town  council  of  Monona  enacted 
a  general  ordinance  that,  where  the  grade  of  a  street  "has 
been  or  shall  hereafter  be  established  and  the  bed  thereof 
brought  to  grade,  there  shall  be  constructed  "  •  •  per- 
manent sidewalks  of  cement  of  the  width  as  defined  by 
ordinan<'e  and  within  the  time  as  fixed  by  resolution  of  the 
council  ordering  and  directing  the  construe  tion  of  the  same." 
Vol.  ISO  lA.— 5 
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By  another  sectioD  of  the  same  ordinanoe,  it  was  proyided 
that,  when  the  council  shall  determine  that  such  walk  sh^ll 
be  built,  "they  shall  b.v  resolution  order  the  improvement  to 
he  made,  stating  therein  the  time  in  which  the  same  shall  he 
done,  and  cause  a  copy  of  the  same  to  be  served  on  the  prop- 
erty owner  affected,"  and  that,  upon  failure  of  the  owner 
to  construct  such  walk,  then  the  town  shall  cause  the  work 
to  be  done  and  "assess  the  cost  thereof  on  the  parcels  of  land 
in  front  of  which  the  same  is  constructed,"  By  a  later  or- 
dinance, the  width  of  all  sidewalks  in  that  section  of  town 
w'uich  includes  the  property  in  question,  is  fixed  at  4  feet. 
On  August  3,  1914,  the  council  passed  a  resolution  that  a 
cement  walk  4  feet  wide  be  conslructed  on  the  south  side 
of  Iowa  Street,  and  that  the  work  be  done  within  30  days. 
It  is  conceded,  subject  to  defendant's  exception  as  to  its  ma- 
teriality, that  no  other  re.solution  of  necessity  was  passed; 
that  no  notice  was  given  or  served  of  the  time  when  such 
resolution  was  to  he  considered;  that  the  contract  to  build 
the  walk  was  not  let  on  competitive  bids;  that  the  contrac- 
tor was  not  recjuired  to  give  bonds;  and  that  no  notice  was 
given  fixing  a  time  within  which  property  owners  might 
iippear  and  make  objection  to  siiecial  assessnienls  for  ihe  ex- 
[>ense  of  such  construction.  It  does  apjiear,  however,  that, 
after  the  resolution  was  passed,  a  copy  thereof  was  served 
upon  the  lodge,  which  responded  with  a  written  refusal  to 
build  the  walk,  stating  that  the  lodge  had  disposed  of  all 
the  property  abutting  on  Iowa  Street.  It  also  appears 
that,  at  the  time  the  construction  of  this  walk  was  ordered, 
there  was  an  existing  contract  hetweeo  tiie  city  and  a  third 
perKon  by  which  the  latter  had  undertaken  to  construct  all 
cement  walks  ordered  by  the  council  at  a  stated  price, 
which  is  shown  to  have  been  somewhat  less  than  the  cur- 
rent rate  for  snch  work,  and  the  work  now  in  question  was 
done  in  pursuance  of  such  contract.  After  (he  walk  had 
been  constructed,  but  before  any  assesRinent  was  made,  the 


May  1917]  Northbhn  Lioht  Louub  v.  Town  of  Munona.  67 

lodge  served  written  notice  on  tlie  town  conncil,  objecting 
to  the  levy  of  any  special  assessment  therefor  upon  the 
cemetery  property  owned  by  it.  The  gronnds  stated  for 
snch  objection  are  numerouB.  We  shall  not  attempt  to 
state  them  all,  but  it  may  be  said  in  a  general  way  that 
tliey  include  the  claim  that  their  property  does  not  abut  on 
Iowa  Street;  that  the  portion  of  the  cemetery  so  abutting 
has  been  sold  and  conveyed ;  and  that  the  statutory  require- 
ments were  not  observed  in  ordering  and  coDstrncting  the 
work.  Thereafter,  the  town  council  by  resolution  found  the 
expense  of  constructing  the  walk  in  front  of  the  cemetery 
to  be  f  127.80,  and  ordered  said  sum  to  be  assessed  apon  the 
entire  cemetery  property,  describing  it  as  a  single  parcel  or 
tract  of  land.  It  is  to  enjoin  the  collection  of  this  asf'ess- 
nient  and  have  the  same  adjudged  and  declared  void  that 
this  action  was  brought. 

The  foregoing  statement  renders  unnecessary  any  spe- 
cial reference  to  the  pleadings.  In  so  far  as  the  issues  are 
not  made  apparent  from  the  recitation  of  facts  here  set 
forth,  they  will  be  made  clear  in  discussing  the  legal  prop- 
ositions advanced  by  counsel.  The  trial  court,  having  heard 
the  evidence,  found  for  the  plaintiffs  generally,  and  defend- 
ants appeal. 

I.    The    briefs    of   counsel  give  much 
prominence  to  the  question  whether  the  as- 


mentx :  perai'     (he  failure  of  the  town  council  to  observe 

nent  Kidawuk*: 

procMiurc  (hg  statutory  conditions  to  the  acquirement 

of  jurisdiction  to  order  the  construction  of 
the  walk.  Aa  the  trial  court's  decree  is  stated  in  general 
terms  only,  and  is  accompanied  by  no  written  opinion  or 
special  flndinga,  it  is  not  shown  whether  this  objection  by 
the  plaintiff  was  thought  to  l>e  good.  It  is  the  contention 
of  appellee's  counsel  that  the  construction  of  a  sidewalk 
is  a  "street  improvement,"  within  the  meaning  of  Chapter 
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7,  Title  5,  of  tlie  Cotle  anO  its  amendmeuts.  With  this 
aa  a  premise,  it  is  argued  that,  to  acquire  jurisdiction  to 
order  the  construction  of  this  siden'alk  on  Iowa  Street,  the 
town  council  should  have  first  adopted  a  resolution  of  neces- 
sit.v.  after  due  puhlication  of  notice,  as  provided  in  Section 
810.  Code  Supplement,  1913,  and  Code  Section  811;  that  a 
written  contract  should  have  been  ni  '"  and  filed  befor* 
the  work  was  begun  {Code  Section  812)  ;  that  the  contract 
should  have  been  let  onlv  upon  sealed  proposals  and  news- 
paper ptiblioation  of  notice  (Code  Section  813) ;  that  a  con- 
tractors bond  should  have  been  exacted  (Code  Sections 
814,  815) ;  that  a  plat  of  the  property  and  a  schedule  of  as- 
sessments should  have  been  prepared  and  filed  for  public 
inspection  (Code  Section  821);  and  that  ten  daya'  notice 
by  newspaper  publication  should  have  preceded  the  levy 
of  assessments. 

If  this  objection  be  held  good,  we  would  need  go  no  fur- 
ther to  affirm  the  judgment  below,  but,  after  considerable 
reflection,  we  think  it  cannot  be  sustained.  It  is  doubtless 
true,  generally  speaking,  that  a  sidewalk  upon  a  public 
street  is  a  "street  improvement,"  and,  if  there  were  nothing 
in  the  statute  indicating  a  different  intention,  we  might 
well  hold  with  the  appellee  that,  in  ordering  the  construc- 
tion of  such  walks,  the  procedure  prescribed  in  Chapter  7, 
Title  V,  of  the  Code  must  be  pursued  with  substantial  fidel- 
ity. It  is  manifest,  however,  that,  in  the  very  nature  of 
the  situation,  there  is  practical  need  of  distinction's  being 
made  and  recognized  between  the  formalities  to  be  observed 
and  safeguards  to  be  thrown  around  transactions  involv- 
ing targe  public  expenditure  and  placing  heavy  burdens 
upon  the  public  treasury  or  upon  private  property,  and 
those  minor  expenditures  the  need  of  which  is  arising  dai- 
ly, or  minor  improvements  pertaining  particularly  to  the 
convenience  of  restricted  localities.  A  paving  project  or 
a  system  of  sewerage  contemplates,  as  a  rule,  large  cost  and 


May  1917]  Northern  Light  Lod(!k  v.  Town  of  Monona.  G!) 

heavy  bardenn  upon  the  property.  Tliey  are  improvements 
of  a  permanent  character,  rendering  it  quite  impracticable 
to  remove  them  if  found  unsatisfactory.  Their  proper  con- 
struction calls  for  the  exercise  of  more  or  less  technical 
skill  by  the  contractor  who  does  the  work  and  tlie  engineer 
who  plans  and  supervises  it.  matters  upon  which  the  average 
property  owner  or  observer  has  little  ability  to  pass  crit- 
ical judgment.  It  is,  of  course,  quite  essential  to  guard,  so 
far  as  possible,  against  extravagance,  incompetence,  waste 
and  graft,  hy  keeping  the  exercise  of  the  taxing  or  asseKsing 
power  within  well  defined  limits  and  maintaining  intact 
effective  safeguards  of  public  interests.  In  our  cities,  and 
especially  in  our  smaller  cities  and  towns,  the  orderinj; 
and  constructing  of  a  sidewalk  is  often  a  matter  affecting 
no  more  than  a  single  lot  or  block,  and  it  is  but  seldom  that 
it  is  a  matter  of  general  interest.  It  is  a  work  which  the 
property  owner  himself  may  perform  if  he  so  desires,  though 
in  practice  the  municipality  can  do  it  clieai>er  and  letter 
than  he  cau.  He  can  give  it  his  personal  oversight  and  at- 
tention. It  is.  in  nearly  all  cases,  an  improvement  of  com- 
paratively little  tost,  and,  in  eo  far  as  it  pronui,tes  public 
convenience,  the  sooner  the  work  is  done  and  the  walk 
opened  to  travel,  the  better.  Moreover,  it  is  important 
to  note  that  the  expense  of  publishing  the  various  notices 
and  complying  with  the  various  formalities  specified  in  the 
chapter  on  public  improvements  necessarily  amounts  to  a 
very  considerable  aggregate,  which,  in  the  matter  of  paving 
and  sewering,  is  distributed  over  many  pieces  of  property, 
imposing  but  a  slight  expense  on  each,  but,  in  the  matter  of 
a  small  sidewalk  job,  would  materially  increase  the  lot  own- 
er's assessment.  Then,  too,  there  seems  to  be  no  apparent 
reason  why  any  ordinary  sidewalk  improvement  may  not  be 
initiated  and  completed  with  all  due  protection  to  public 
and  private  interests,  while  the  ponderous,  slow-moving  ma- 
chinery of  municipal  legislation  is  dragging  ils  way  through 
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the  initiatorj  steps  to  the  lettiug  of  a  contract  for  an  im- 
provement of  the  other  elasB.  Whether  for  theae  or  other 
reasons,  we  catiDOt  say,  but  it  ia  nevertheless  true,  as  we 
rend  the  statute,  that  the  legislature  has  in  fact  recognized 
this  diRtinrtion.  The  authority  of  the  city  or  town  to  pro- 
vide for  the  building  of  sidewalks  is  specifically  mentioned 
only  in  Chapter  6  of  Title  V  of  the  Code,  and  it  is  not,  in 
express  terms,  to  be  found  anywhere  in  Chapter  7,  npon 
whifh  nppellee  relies.  In  Chapter  6,  Section  777,  Code  Bap- 
plenient,  1913,  a  town  is  authorized  to  provide  for  laying 
tciuporarj  pl^tck  walks,  and  to  assess  the  cost,  not  to  ex- 
<'ee<l  40  uents  a  lineal  foot,  on  abutting  property.  By  Sec- 
tion 779  in  the  same  chapter.  Code  Buppletnent,  1913,  au- 
thority is  given  to  provide  for  the  construction  of  permanent 
sidewalks  on  streets  brouj^ht  to  grade,  and  to  ussess  tlie  cost 
on  abutting  prol^ert^■,  By  Code  Seitious  780  and  781  of  the 
nnmc  chapter,  authority  is  also  given  to  repair,  maintain 
luid  clean  such  walks.  In  Section  791-a,  still  in  the  same 
chapter,  is  a  provision  that  all  objec-tiona  to  the  cost  of  con- 
Ktruction  must  be  made  to  the  council  before  the  day  fixed 
for  Icvyiug  the  asHcsKmcnt,  and  in  the  same  connection 
nre  provisions  euuhling  the  property  o«'ner  to  pay  snch  as- 
sessments in  installments,  if  be  so  desires. 

Passing,  then,  to  Chapter  7,  on  which  apiHjIIee  relies, 
we  find  it  entitled,  "Of  Street  Improvements,  Sewei-a  and 
Special  Assessments."  The  title  does  not  get  ua  very  far, 
but  the  initial  section.  Code  Supplement,  Section  792,  startu 
with  tlie  proposition  that  cities  have  the  power  to  improve 
any  street  "by  grading,  parking,  curbing,  paving,  graveling, 
macadamizing  and  guttering  the  same  *  *  *  and  to  ns- 
fiess  the  costs  on  abutting  property."  Then  follows  a  pro- 
vision, Code  Section  794,  giving  power  to  provide  for  con- 
Htniction  of  sewers.  Section  810,  Code  Supplement,  1913, 
requiring  a  preliminary  resolution  of  necessity  by  the  city 
council,  is  expressly  limited  to  street  improvements  or  sew- 
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era  "authorized  in  this  chapter,"  and  thia  recognition  that 
this  chapter  haa  special  application  to  a  line  of  street  im- 
prorements  not  elsewhere  sutBiciently  provided  for,  is  clearly 
TMbte  'ttiTonghout  the  provisions  ae  an  entirety.  Add  to 
this  the  fact,  which  we  have  already  noted,  that  nowhere 
in  Gliapter  7  is  there  any  mention  of  sidewalks,  and  that 
snch  gnhject  can  be  brought  within  its  scope  only  as  we 
may  say  that  the  phrase  "street  Improvements"  ia  broad 
enough  to  include  sidewalks,  and  the  further  fact  that  the 
subject  of  sidewalks  is  specifically  included  in  Chapter  6, 
which  provides  in  terms  the  antliority  for  their  construction 
and  the  procedure  by  which  such  author.ity  may  be  exer- 
cised, and  we  think  it  becomes  clear  that  the  l^islative  ma- 
chinery and  the  more  or  less  intricate  procedure  epecilied 
in  Chapter  7  were  not  intended  to  govern  the  exercise  of 
mnnicipal  authority  with  reference  to  sidewalks. 

The  legislative  recognition  of  this  distinction  is  else- 
where very  apparent.  For  example,  Chapter  7  contains  a 
provision  by  which  the  property  owner  may  obtain  the  priv- 
ilege of  paying  his  special  assessment  in  installments,  and, 
if  the  appellee's  theory  be  correct,  it  needed  no  additional 
legislation  to  give  the  same  privil^e  to  the  man  whose 
property  was  assessed  for  a  sidewalk;  yet  it  was  found, 
or  at  least  thought,  necessary,  in  order  to  accomplish  that 
purpose,  to  amend  Chapter  6.  See  Code  Supplement,  1913, 
Sections  791-b  to  791-e,  inclusive.  Again,  the  distinct  char- 
acter of  the  two  chapters  is  clearly  shown  in  Section  779, 
Code  Supplement,  1913,  found  in  Chapter  6,  where,  after 
giving  authority  to  construct  permanent  sidewalks  and  as- 
sess the  cost  thereof  on  abutting  property,  it  adds: 

"Towns  shall  have  the  power  to  make  the  street  im- 
provements provided  for  in  chapter  seven  of  thia  title,  and 
pay  for  the  game,  or  any  part  thereof,  out  of  the  general 
fund,  or  to  asaest,  levy  and  collect  special  taxes  for  the 
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cost,  or  any  part  thereof,  against  the  abutting  property, 
in  the  t)ianner  provided  in  the  said  chapter." 

I»  it  not  clear  that  the  legislature  believed  that  the  pro- 
cedure i)re8cril>ed  io  Chapter  7  wae  not  applicable  to  the 
construction  of  sidewalks,  and  that  this  spei'ial  provision 
was  neoessary  to  make  the  mniiner  of  aHsessment  there  pro- 
vided available  for  such  an  improvement? 

It  iH  said  in  ailment  that,  in  the  case  of  Clifton  Land 
Co.  r.  City  of  Des  Moines,  144  Iowa  625,  we  held  explicitl.y 
that  the  procedure  provided  for  in  Chapter  7  ia  to  be  fol- 
lowed in  the  conatruction  of  sidewalks;  but  this  ia  a  mis- 
take. The  matter  of  the  distinction  to  be  drawn  between 
Chapters  0  and  7  of  Title  V  of  the  Code  was  not  there  con- 
sidered or  passed  upon.  The  plaintiff  in  that  case  had  him- 
self instituted  the  proceedings  to  build  the  walks.  The  cit.v, 
whether  by  one  chapter  or  the  other  of  the  Code,  or  by  both 
chapters,  had  juriKdiction  of  the  subject  matter;  plaintiff 
had  invoked  it,  and  the  proceedings  bo  instituted  bad  re- 
sulted in  the  construction  of  the  improvement;  and  we  held 
him  estopped  to  raise  the  objection  that  the  city  had  no 
authority  to  onler  the  improvement,  and,  in  so  far  as  he 
sought  to  raise  objection  to  the  manner  in  which  the  work 
was  done,  we  further  held  that  his  remedy  was  by  appeal 
and  not  by  injunction. 

It  U  enough  to  say,  in  conclusion  upon  this  branch  of 
the  case,  that,  in  our  judgment,  the  appellee's  position,  that 
the  preliminary  steps  which  the  statute  makes  necessary  to 
the  jurisdiction  of  the  city  council  to  proceed  with  a  pav- 
ing improvement  or  the  construction  of  a  sewer  must  be 
likewise  observed  to  authorize  tbe  coastruction  of  a  side- 
walk, cannot  be  sustained.  This  conclusion  does  not  in 
any  manner  negative  the  idea  that,  while  the  preliminaries 
to  the  exercise  of  the  council's  jurisdiction  to  order  the  con- 
struction of  a  pavement  or  sewer  are  not  necessary  to  its  jn- 
risdictioD  to  order  a  sidewalk,  yet  the  provisions  of  Chap- 
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ter  7  as  to  the  manner  and  methoij  of  making  the  assess- 
ment and  levy  may  govern  in  both  cases.  That  such  will 
be  the  role,  at  least  nnder  some  circumstances,  appears  to 
be  indicated  by  Section  792-c,  Code  Supplement,  1913-, 
which  provides : 

"So  far  as  applicable,  Sections  821,  822,  823,  824.  829, 
and  839  "  <  ■  shall  govern  all  special  assessments 
made  in  cities  and  towns  nnless  otherwise  specially  pro- 
vided." 

The  same  section  seems  also  to  preserve  the  right  of  ap- 
peal in  all  cases. 

IL     If  the  properly  in  this  case  was  li- 

2.  Mc.viciPAL    co»-abIe  to  the  assessment,  except  for  some  ir- 

ik  Improve-        regularity  in  the  proceedings  by  which  the 

DK'nts:  what  con-improvement  was  authorized,  or  some  defect 

■tttutw    Bbiittlng. 

property.  m  the  execution  or  quality  of  the  work  done, 

we  should  then  be  met  by  the  proposition 
whether  plaintiff  had  a  remedy  by  appeal,  and,  if  it  had, 
then  an  action  to  enjoin  would  not  lie.  We  are  of  the  opin- 
ion, however,  that  the  case  hingea  upon  the  more  funda- 
mental question  whether  the  council  had,  or  conld  nnder 
any  circumstances  have,  acquired  jurisdiction  to  levy  this 
assessment.  If  this  is  to  be  answered  in  the  negative,  as 
we  think  it  must,  the  Judgment  below  mnst  be  affirmed. 
The  statute  which  authorizes  the  building  of  the  walk  pro- 
vides that  the  cost  of  permanent  sidewalks  may  be  as- 
sessed upon  "the  lots  or  parcels  of  land  in  front  of  which 
the  same  shall  be  constructed."  Section  77!),  Code  Supple- 
ment,  1913.     The   assessments   provided   in 

B.  wcKiciPiT.     coB-Chapter  7  of  Title  V,  Section  792,  Code  Sup- 
poutiokb:     pub-         "^  i  i  f 

menti^^uneBR-    P'ci"^°*i  1913,  are  to  be  laid  upon  "abutting 

««■'■*  ■n(i'"in'     P™pcrty."     The   general   ordinance   Xo.   61 

^^^^       of  the  city,  relied  upon  by  the  defendant, 

provides  that  the  cost  thus  incurred  shall  be 

la!-d  on  the  property  in  front  of  which  the  walk  is  con- 
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stnicted,  and  the  notice  wiiich  the  city  served  upon  plaintiff 
of  its  order  to  build  makes  use  of  the  same  language.  The 
inquiry  then  arises  whether  the  property  assessed  is,  witfaiu 
the  meaning  of  the  law,  "abutting  property,"  or  property  "iu 
front  of  which"  the  walk  is  laid.  We  are  of  opinion  that 
there  ia  no  essential  difference  in  the  legal  effect  of  the  two 
fnrniR  of  expression.  The  question  as  to  what  is  abutting 
proiHTty,  within  the  terms  of  the  statutes  authorizing  spe- 
cial atwessments,  is  not  a  new  one  in  this  court.  In  Millan 
r.  City  of  Charitoti,  145  Iowa  648,  650,  it  is  defined  in  gen- 
eral terms  as  being  that  property  between  wbioh  and  the 
improvement  there  id  no  other  land.  In  Kneehs  v.  City  of 
Sioux  City,  156  Iowa  607,  we  repeat  that  definition.  Stat- 
ing it  in  other  words,  we  there  said  that  the  term  applies 
to  "properties  lying  contiguous  to  the  street  improved, 
whether  specifically  outlined  upon  a  plat  or  not."  Further 
noting  the  limits  of  its  application,  we  quoted  approvingly 
the  following: 

"If  a  platted  lot  has  been  divided  in  actual  use  Into 
two  distinct  tracts,  one  of  which  is  separated  from  the  street 
by  the  other,  the  one  in  the  rear  is  not  regarded  as  abutting 
on  the  improvement"  1  Page  &  Jones'  Taxation  by  Assess- 
ment, Sec.  620. 

In  an  earlier  case.  Smith  v.  City  of  Det  Moinea,  106 
Iowa  590,  we  held  that  a  lot  separated  from  the  street  by 
another  platted  lot  or  strip  of  land  could  not  be  assessed 
for  a  street  improvement  even  though  the  several  lota  were 
both  owned  by  the  same  person,  and  in  practical  use  con- 
stituted part  of  the  same  dooryard  or  lawn.  The  opinion 
in  that  case  was  written  by  Bobinson,  J.,  who  did  not  agree 
with  that  view,  and  his  entire  argument  is  opposed  to  that 
result,  but  closes'  with  the  brief  but  important  statement 
that  the  majority  x)f  the  court  was  against  him,  and  that  the 
judgment  of  the  trial  court,  which  he  believed  to  be  correct, 
was  reversed.     In  the  Kneehe  case,  a  city  lot  had  been 
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platted  with  a  width  of  S2  feet  and  a  length  of  150  feet, 
and  was  bordered  on  one  side  b;  Riverside  Avenue.  A 
railway  company  appropriated  as  a  part  of  its  right  of 
way  a  strip  from  10  to  16  feet  wide  from  the  side  of  the  lot 
next  to  the  avenue.  Plaintiff  was  the  owner  of  the  remain- 
der of  the  lot.  The  city,  having  caused  the  avenue  to  be 
paved,  sought  to  extend  a  special  aasetisment  therefor  over 
the  plaintiff's  property,  but  we  held  that  the  appropriation 
of  the  right  of  way  so  separated  or  segr^ated  the  rest  of 
the  lot  from  the  street  that  the  property  assessed  did  not 
abut  tbereon,  and  the  at^sessment  was  annnlled.  Accord- 
ing to  the  consensus  of  authorities,  we  think  it  must  be  held 
that  a  tract  of  land,  large  or  small,  abuts  upon  a  street 
only  where  such  property  and  street  have  a  boundary  in 
common,  and  that,  where  a  ti^act  of  land  has  been  lawfully 
platted  into  smaller  Iota  or  parcels  for  reasonable  and  prop- 
er purposes,  only  such  lots  and  parceU  as  bound  upon  the 
street  can  be  said  to  abnt  thereon.  When  the  word  is 
used  with  respect  to  street  Improvements,  it  does  not  neces- 
earfly  mean  that  the  property  most  actunliy  be  in  contact 
with  the  work  or  structure  by  which  the  street  is  improved, 
but  it  does  mean  that  the  street  improved  and  the  prop- 
erty to  be  charged  with  the  cost  of  the  improvement  shall 
touch  or  meet  upon  a  common  line. 

.  Now,  that  plaintiff,  as  the  owner  of  tlie  i-acre  tract,  had 
the  right  to  dedicate  it  to  use  as  a  cemetery,  no  one  will 
deny.  To  that  end,  it  was  entirely  proper  for  it  to  plat  the 
tract  into  blocks  of  burial  lots,  separntcd  by  convenient 
streets  (tf  driveways  and  alleys.  And.  when  the  land  was 
thus  platted  and  set  apart  for  such  use.  we  can  conceive  no 
good  reason  why,  under  the  law  to  which  we  have  already  re- 
ferred, the  authority  of  the  city  or  town,  if  any  it  has,  to 
levy  the  cost  of  the  sidewalk  upon  abutting  property,  is  not 
limited  to  that  part  of  the  property,  if  any  there  be.  which 
borders  or  abuts  upon  the  street  improved.     This,  we  think, 
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would  be  the  case  had  no  lots  jet  been  sold,  and  for  still 
stronger  reason  it  must  applj  where  the  lots  have  been 
conveyed  to  other  persons  to  such  an  extent  that  the  prop- 
erty left  unsold  has  no  contact  whatever  with  the  street. 

In  avoidance  of  this  objection,  the  &p- 
*'  miu^wVwo-  pellant  argues  with  much  earnestness  that, 
(or  BidewSik"  notwithstanding  the  conveyance  of  a  large 
majority  of  the  lots  to  other  persons,  many 
of  whom  have  doubtless  used  them  for  the  burial  of  their 
dead,  and  perhaps  have  expended  much  labor  and  money  in 
improving  and  decorating  them,  yet  there  is  such  an  under- 
lying title  and  proprietorship  remaining  in  the  plaintiff 
that  the  city  may  consider  the  entire  cemetery  as  a  single 
lot  or  parcel  of  land  and  treat  the  plaintiff  as  its  owner, 
for  the  pitrpose  of  levying  and  collecting  a  special  asseas- 
ment,  not  upon  the  lota  severally,  but  upon  the  cemetery  as 
a  whole.  So  far  as  this  question  of  title  is  concerned,  appel- 
lant places  much  reliance  upon  the  decision  of  this  court 
in  Anderson  v.  Acheson,  132  Iowa  744.  The  cemetery  there 
considered  was  one  of  a  public  character,  provided,  owned 
and  platted  by  a  city.  A  city  ordinance  provided  that  the 
burial  lots  should  be  used  by  the  purchaser  only,  should  re- 
main indivisible,  and,  except  it  be  to  the  city,  should  not  be 
conveyed  to  anyone  but  a  member  of  the  purchaser's  family. 
It  also  provided  that  proprietors  of  burial  lots  should  not 
allow  any  interment  upon  such  lots  for  a  remuneration, 
nor  make  any  disinterment  without  the  permission  of  the 
mayor.  A  lot  was  purchased  by  the  members  of  the  fam- 
ily of  one  Whaley,  the  deed  being  made  to  the  father  and  a 
son.  The  father  and  mother  were  afterward  buried  on  the 
lot,  and,  later,  the  son  undertook  to  sell  the  lot  to  Acheson 
and  move  the  hodiea  of  the  jwrents  to  another  part  of  the 
cemetery.  To  this,  other  members  of  the  family  objected, 
and  suit  was  brought  to  enjoin  any  disturbance  of  the 
bodies  of  the  dead,  and  this  relief  was  granted  by  the  trial 
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eourt  aod  affirmed  by  thU  court.  It  will  be  seen  at  once 
that  there  is  no  likeneBs  or  analogy  between  the  issues  in 
that  caae  and  those  in  the  case  at  bar,  bat  counsel  find  in 
the  arguments  used  or  doctrines  approved  in  the  discussion 
of  the  cited  case,  statements  and  propositions  which  are 
thought  to  have  a  I^itimate  application  here.  Counsel 
fail,  however,  to  notice  that  said  case  deals  only  with  a  pub- 
lic cemetery,  in  which  the  conveyance  of  a  lot  was  made  sub- 
ject to  so  many  conditions  and  restrictions  as  to  vest  the 
purchaser  with  little,  if  anything,  more  than  a  mere  fam- 
ily privilege  or  right  of  burial ;  and  the  elfect  of  our  decision 
was  that,  when  a  burial  was  rightfully  made  on  such  lot,  a 
court  of  equity  would  protect  the  grave  from  desecration,  on 
the  complaint  of  any  member  of  the  family  of  the  deceased. 
Counsel  quote  the  court  as  there  saying : 

"The  courts  quite  generally  hold  that  the  purchaser  of 
a  lot  in  a  cemetery,  though  the  deed  be  absolute  in  form, 
dofiji  not  take  any  title  thereto.  The  mere  privilege  or  li- 
cense to  make  interments  in  the  lot  so  purchased,  exclusive 
of  all  others,  is  all  that  is  acquired  thereunder." 

Such  was  not  the  language  of  the  opinion.  What  we 
did  say  was  expressly  limited  to  a  "public"  cemetery,  and, 
when  thus  read,  shows  that  the  distinction  of  which  we 
speak  was  not  overlooked.  It  would  certainly  be  strange  if 
the  owner  of  land  by  perfect  title,  were  be  so  disposed, 
conld  not  plat  it  as  a  cemetery  and  give,  sell  or  convey  to  a 
grantee  a  title  as  full,  complete  and  absolute  as  his  own. 
It  is  said,  however,  that  the  deeds  given  by  plaintiff  were 
not  absolute.  The  evidence  sKows,  as  we  have  before  stated, 
that  some  of  the  conveyances  to  lot  purchasers  were  made 
by  warranty  deed  without  any  quaHflcatiou,  while  others 
made  ase  of  the  expression,  "Subject  to  all  rights  granted 
by  law  to  cemetery  associations."  A  search  of  the  statute 
discloses  no  rights  conferred  upon  cemetery  associations 
which  would  have  the  effect  to  reduce  the  title  conveyed  to 
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the  pnrchaser  of  a  lot  to  an^vthing  less  than  a  fee.  By 
Code  Section  587,  the  ofHcers  or  directors  having  coutrol 
OP  management  of  a  cemetery  may  adopt  rules  governing 
its  care,  ornamentation  and  improvement,  but  on  no  fair  in- 
terpretation can  (his  be  given  tlie  effect  claimed  for  it  by 
counsel.  The  reslrictions  upon  the  right  of  a  lot  owner 
go  only  to  the  manner  of  his  use  of  the  property,  and  not  to 
the  quality  of  his  title.  The  deed  gives  more  than  a  mere 
license  or  privilege — ^it  conveys  the  property.  Many  de^s 
of  land  are  made  subject  to  building  restriction?!  and  other 
limitations  upon  the  use  of  the  jmiperty,  but  such  stipu- 
lations do  not  render  the  grantee's  interest  thereby  ac- 
quired anything  loss  than  a  fee.  The  one  cited  precedent 
which,  at  first  blush,  seems  to  afford  support  to  appellant  s 
position  at  this  point,  is  Utiffalo  City  Ceinetrry  v.  City  of 
Buffalo,  id  X.  Y.  5(13,  where  a  Bpt't-ial  assessment  upon  the 
property  of  a  cemetery  association  was  sustained.  But,  on 
turning  to  the  statute  of  Sew  Yorlt  under  which.that  (WBO- 
ciatioii  was  organized,  and  upon  which  that  decision  wf^s 
based,  we  find  it  to  be  quite  identical  with  the  city,  ordi- 
nance we  had  to  consider  in  the  AndcrHon  case,  and  that, 
because  of  the  many  restrictions  imposed  by  that  statute, 
the  conveyances  to  purchasers  did  "no  more  than  to  confer 
on  the  holder  of  a  lot  a  right  to  use  it  for  the  purposes  of 
interment,"  and  that  no  such  estate  was  thereby  granted 
"as  to  exclude  the  general  proprietorship  of  the  asaociaiion." 
We  have  in  this  state  uo  such  statute.  In  the  Anderson 
case,  as  we  have  alieady  seen,  tlie  cemetery  was  owned  by 
the  city,  which,  by  its  ordinances  and  deeds  of  convey-- 
ance,  vested  the  purchaser  with  no  more  than  a  pei-petual 
license  to  use  the  lot  for  burial  purposes.  Here,  however, 
as  we  have  alreiidy  said,  is  no  restriction  or  condition  im- 
posed upon  the  purchaser  which  is  inconsistent  with  a  con- 
veyance to  him  of  the  general  ownei-ship.  The  necessary 
result  of  this  situation  is  that,  as  none  of  the  unsold  Iota 
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abut  upon  Iowa  Avepue,  the  towu  was  without  authority' 
to  lay, a  special  asseseiuent  upon  the  plaintiff's  property.! 
The  provisions  of  Code  Supplement,  1913,  Section  T92-g,- 
by  which  the  council  maj  properly  assess  the  coat  of  an' 
improvement  not  only  on  abutting  property,  but  on  an  en- 
larged area  extending  from  the  street  one  half  way  to  the 
uext  street,  not  exceeding  300  feet,  are  by  the  teems  of  the 
law  limited  to  such  iniprovement»  as  provided  for  by  Rec- 
tion'7J)2  of  the  Code  and  amendaients  thereto  and  supple 
uienfary  thereof.  This  section,  as  we  have  neen,  is  found 
in  Chapter  7  of  Title  V  of  the  Code,  and  has  no  application 
to  the  conetrmtion  of  sidewalks. 

The  town  being  without  authority  in 

'  coBPuKATiusB ;     BHy  event  to  levy  the  assessment  upon  or 

mpnis:  usbim-     Sell   the  plaintiff's  property  under  the  cir- 

tian  to  nuirmii    cuuistauces  showu,  the  courts  will  entertain 

cDlLFrtKm. 

a  MUit  in  equity  to  have  such  assessment  va- 
cated and  its  eollectiou  roNtniiued.  The  objection  to  the 
ai^Kessmeiit  does  not  go  to  the  mere  questions  of  regularity 
in  the  proceedings  where  the  remedy  would  doubtless  be  by 
ap]>eal,  but  to  tlie  point  that  the  city  has  no  power,  under 
any  form  of  procedure,  to  impose  an  u»sessnient  on  this 
property  for  the  construction  of  the  walk, 

in.  Whether  any  of  the  lots  in  the  plat  constitute 
abutting  proj)erty  within  the  meaning  of  the  law,  we  are 
not  here  called  upon  tu  decide,  as  none  of  the  ou'ners  hold- 
ing lots  in  the  range  of  blocks  nearest  the  stieet  are  parties 
to  this  action.  Even  these  lots  are  separated  from  the  street 
by  a  cemetery  street,  or  drive,  IC  feet  wide.  The  sale  of  the 
lots  in  accordance  with  the  plat  doubtless  operated  as  a  ded- 
ication of  the  streets  and  alleys  of  such  plat  to  the  general 
nee  of  the  lot  owners,  if  not  of  the  public  generally,  as  a 
means  of  access  to  the  various  parts  of  the  grounds.  Be- 
tween the  16-foot  nfrip  or  drive  in  front  of  the  first  range 
of  blocks  and  the  line  of  Iowa  Street,  is  the  strip  i  feet 
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wide,  which  seems  to  be  no  part  of  the  platted  cemeterj. 
The  fence  which  encIoscB  the  cemetery  leaves  this  strip 
on  the  outside,  while  the  sidewaltc  in  question  follows  the 
street  line.  Between  the  fence  and  the  walk  «tretcheB  this 
unplatted  remnant  of  land,  extending  along  the  entire 
front.  This  is  undoubtedly  abutting  property,  and,  if  aji- 
pellant  deems  it  of  Rufficient  value  to  justify  the  levying  of 
nn  assessment  thereon,  this  decision  will  not  prevent  Buch 
nctlon  on  its  part. 

IV.     In  view  of  the  somewhat  unusual 
pou'atiunh:    pub-und  interesting  character  of  this  case,  we 
inoQi* ;  assesB-    have  avoided  any  consideration  of  the  effect 
DiPDcsuBainst     of  the  statutc  which   exempts  cemeteries 
from  taxation,  preferring  to  let  that  ques- 
tion pass  until  a  case  arises  where  its  decision  is  necessary 
and   full  argument  has  been  had.     We  are  aware  of  the 
well-established  rule  that,  ordinarily,  exemption  from  gen- 
eral taxation  does  not  include  exemption  from  special  as- 
sessment, but  the  inquiry  still  remains  whether  ceipeteries 
are  not  in  a  class  by  themselves,  and  whether,  under  the 
established  principles  of  the  common  law  and  the  usages 
of  all  civilized  peoples,  ground  set  apart  for  the  burial  of 
the  dead  is  not  impliedly  exempted  from  the  burdens  im- 
posed by  law  upon  property  in  general,  unless  it  be  where 
the  l^islature  has  otherwise  clearly  and  unmistakably  pro- 
vided. 

If  it  shall  finally  be  held  that  such  property  is  liable 
to  special  assessment  of  this  kind,  it  will  then  be  worth 
while  to  consider  Just  how  the  town  or  city  may  enforce 
the  assessment  when  made.  May  it  sell  the  property? 
Win  the  purchaser  thereby  acquire  a  title  to  the  lots  enti- 
tling him  to  deny  right  of  burial  therein  and  authorizing 
him  to  obliterate  the  graves,  destroy  the  monuments  there 
erected,  disinter  and  remove  the  dead,  and  make  use  or 
Bale  of  the  premises  for  residence  or  business  purposes? 
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That  the  state,  in  the  exercise  of  its  sovereign  jwwer,  by 
legislative  enactment  can  thus  violate  tlie  Bimrtit.v  with 
which  bnrial  grounds  have  been  clothed  by  all  Christendom 
from  time  immemorial,  may  be  admitted,  but  such  nnuat- 
oral  intent  should  not  be  left  to  mere  inference. 

Finding  then,  as  we  do,  that  the  right  of  the  town  tf» 
levy  special  assessments  for  the  construction  of  sidewalks 
IB  limited  to  the  property  abutting  on  the  street  so  im- 
proved, and  that  the  cemetery  property  owned  by  the  plain- 
tiff does  not  abut  on  the  street  for  the  improvement  of 
which  the  assessment  is  laid,  the  finding  and  concludon 
of  the  trial  court  that  such  af^sessment  should  be  held  void 
and  its  enforcement  be  per[>etually  enjoined  must  be  sus- 
tained, and  the  decree  appealed  from  is  therefore — Affirmed. 

Gaynoe,  C.  J.,  Evans  and  I*ueston,  JJ.,  t 


L.  C.  Snearlt,  Appellant,  v.  Wilton  McCarthy,  Appellee. 
NEaLIOBNOE:     FleMUng— Snumezatlns    Oroands    of    Negllgenu — 
1, 4  ElTsct.     One   vrho   esunierates   speciflc   grouuda   of   negligence 
must  aUnd  or  Fall  tbe^ecn.     So  held  where.  In  an  action  (or 
malpractice,  plaintiff  alleged  specifically  wherein  defendant  wa8 
negligent,  and  was  properly  refiiBed  the  right  to  ahow  negli- 
gence In  not  giving  "const  I  tut  tonal"  treatment,  because  such 
negligence  wu  not  pleaded. 
PHTSIOIAKB  AMD  StmOEONa:     M&lpiactlce— Inference  from  B»- 
2    BoltB  of  Treatment — Expert  Testlmanr.     A  Jury  may  not  draw 
the  concluBlon  at  unaklllCulnes^  eole!]'  from  proof  of  the  result 
of  the  treatment   (except  perhaps  In  rare  cases  of  exceptional 
and  gross  negligence).     In  other  words,  plaintiff  may  not  stop 
at  showing  the  treatment  and  the  resuH*,  and  then  have  the 
Jury  turned  loose  to  set  up  their  own  standard  as  nonexperta 
as  to  what  is  and  what  ia  not  proper  and  reasonable  method  of 
treatment     The  anlv  recognized  standard  ii  essentially  u-itAtn 
.the  tomain  of  expert  testimony. 
PHTSIOUira   AND    SUBCIEONS:     MUpractice— EssentUU   of   B*- 
X    covery.    In  an  action  for  malpractice.  It  Is  essential  to  show: 

1.  The  treatment  or  lack  ot  treatment. 

2.  That  such  treatment  or  lack  of  treatment  Is  not  regarded 
ToL  180  lA.— » 
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»  proper  by  ihote  aliitled  in  the  profeaaion  of  medicine  or  nr- 
gery. 

3.  That  Injury  resulted  as  the  proximate  result  of  auch  treat- 
ment or  lack  of  treatment. 

Bivldeiice  revJewed  In  the  case  of  the  reduction  of  a  fractnred 
limb,  reaultlng  in  long  delayed  union  and  Bbortenlne  of  tli» 
limb,  and  held  insufflcient  to  establish  said  esseutials- 


EVIDENOB:      BeU*uiC7,     Miterlallt?     aad     OompeteDer— Similar 

5    Tnuisactioiu— Malpractice.     On  the  Issue  whether  long  dda7«d. 

union  of  a  broken  limb  wbb  the  result  of  negligent  treatment. 

erldence  is  Inadmissible  that  plaintiff,  some  years  prior,  had 

■uSered  a  dlealmtULr  fracture  which  readily  united. 

Appeal  from  Polk  District  Court. — W.  S.  Avbbs,  Judge. 

Saturday^  Jani-aey  20,  1917.  . 

Rehearing  Dbnied  Tuesday,  May  22,  1917. 

Action  agaiust  defendant,  wUo  ia  a  physician  and  snr- 
geoD,  for  malpractice  in  reducing  a  fracture  to  the  femur  of 
plaintiflfs  right  leg.  The  defendant  denied  all  negligence 
in  the  treatment  of  the  case.  On  the  issues  joined,  the 
case  waa  tried  to  a  jury,  atid,  at  the  conclusion  of  the  testi- 
mony offered  for  plaintiff,  the  trial  court,  on  uiotioD,  di- 
i-ected  a  verdict  for  defendant,  and  plaintiff  appeals. — Af- 
firmed. 

A.  D.  Pugh,  for  appellant. 

Dutcher,  Davis  c6  Hambrecht,  and  Parsons  rf  Mills,  for 
appellee. 

Dbkher,  J.— I.  On  April  22,  1912,  plaiutiff,  while  rid- 
ing a  motorcycle  in  the  city  of  Des  Moines,  collided  with  an 
automobile,  resulting  in  a  simple  oblique  fracture  of  the 
femur  of  his  right  leg.  He  was  immediately  taken  to  one 
of  the  hospitals  in  the  city,  and  a  Dr.  I^sh  was  called. 
Plaintiff  bad  a  brother  in  the  city  who  had  at  oa<  time 
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practiced  medicine  and  surgery,  and  he,  too,  was  called. 
The  two  doctors,  upon  consultation,  agreed  to  call  the  de- 
fendant, and  he  responded  to  the  call.  Plaintiff  was  Imme- 
diately taken  to  the  operating  room  of  the  hospital,  and 
an  anesthetic  was  administered,  the  fracture  reduced,  and 
the  patient  taken  back  to  hin  room.  ^Vhile  atill  under  the 
influence  of  the  anesthetic,  dressings  and  sandbags  and  ex- 
tension straps  were  applied.  Within  twelve  hours,  weights 
were  added,  and  these  were  followed  by  splints,  and  mat-' 
ters  apparently  progressed  as  usual  for  two  or  three  weekc. 
when  plaintiff  discovered,  or  thought  he  discovered,  a  short- , 
ealng  of  the  injured  limb.  He  called  his  tirother'a  attention 
to  the  matter,  and  the  latter  measured  it  and  found  it  to  be 
almost  two  inches  shorter  than  the  other  one.  During ' 
the  interim,  plaintiff  was  visited  every  day  or  so  by  four 
other  physicians  aside  from  defendant,  although  but  one 
of  th^se  seemed  to  have  change  of  the  case — that  one  being 
an  intei-ne  at  the  hospital  or  an  assistant  to  the  defendant. 
Defendant  was  infonned  of  the  shortage,  visited  the 
plaintiff,  and  prescribed  additional  weight  to  the  exten- 
sion, which  was  then  added.  After  being  in  bed  five  or  six 
weeks,  plaintiff  was  allowed  to  sit  In  a  chair  for  about  two 
weeks,  and  then  to  get  around  on  crutches  for  about  three 
weeks.  £(efore  this,  however,  Dr.  Losh  put  on  what  is 
called  an  ambulatory  splint,  for  the  purpose  of  adding  to 
the  extension.  After  that,  a  plaster  of  Paris  cast  was  put 
on,  and  this  extended  from  just  below  the  hip  to  a  point 
jnst  below  the  knee.  At  the  end  of  seven  weeks,  and  while 
the  cast  wag  still  on,  Dr.  Losh  and  the  defendant  con- 
elnded  that  plaintiff  might  leave  the  hospital,  and  he  did 
80  leave.  The  doctors  told  him  that  he  might  by  degrees 
bear  some  weight  upon  the  injured  member.  Some  of  the 
cast  was  cut  away,  so  as  to  free  the  action  of  the  knee  joint. 
In  observing  the  directions  of  the  physicians,  plaintiff  no- 
ticed some  trouble  with  the  injured  leg,  as  If  the  bones  were 
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slippiug  past  each  other,  and  reported  the  same  to  Dr.  I<osh, 
and  also  called  Dr.  Welpton's  attention  to  the  matter.  Dr. 
Losh  had  plaintiff  taken  to  another  hospital,  and  there  some 
X-ray  pictures  were  taken.  Dr.  Welpton  and  a  Dr.  Kabeoicht 
also  took  some  pictures.  Thereupon,  plaintiff  called  de- 
fendant's attention  to  the  matter,  and  defendant,  npon  ex- 
amination, found  that  there  had  been  no  union  of  the  frac- 
tured parts.  Such  being  the  tsitmition,  defendant  recom- 
mended an  operation,  and  the  use  of  what  is  known  as  a 
Lane  plate.  Accordingly,  plaintiff  was  again  taken  to  a 
hos))ital,  the  leg  was  cut  open,  the  bones  scraped,  and  the 
plalc  applied.  The  wound  was  left  open  and  tbe  limb  ban- 
daged and  dressings  changed  daily  thereafter  for  several 
weeks,  when  another  plaster  cast  waa  put  upon  the  iimb, 
this  cast  extending  the  full  length  of  tlie  leg.  This  re- 
mained on  for  about  six  weeks.  At  that  time,  a  shorter  caijt 
was  put  on.  which  remained  for  several  weeks,  and  then 
what  is  known  as  a  cyliuder  cast  was  applied,  and  this  was 
left  on  until  plaintiff  left  the  hospital,  about  December  17, 
1912.  He  left  because  he  saw  no  signs  of  improvement. 
Before  leaving  the  hospital,  and  while  defendant  was  stilt 
treating  him,  plaintiff's  brother,  the  doctor,  called  a  doctor 
friend  from  Chicago  to  see  the  patient,  and  this  doctor 
recommended  that  plaintiff  be  taken  to  Chicago  for  future 
surgical  work.  I'pon  leaving  the  hospital  iu  December, 
plaintiff  went  to  Chicago  and  consulted  Dr.  John  B.  Mur- 
phy. Murphy  had  an  X-ray  taken,  and  concluded  there- 
from that  another  operation  was  necessary.  This  was  per- 
formed, another  plate  was  put  on,  and  also  what  is  known 
as  a  travoid  splint.  Four  months  afterward.  Dr.  Murphy 
discovered  that  there  was  still  no  union.  Another  opera- 
tion was  then  had,  and  a  plaster  of  Paris  cast  was  put  on, 
extending  from  the  waist  line  to  tbe  toes.  About  four  and 
a  half  months  after  this  second  operation,  it  was  discov- 
ered that  there  was  still  no  union,  and,  on  September  5, 
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1913,  a  third  operation  was  performed  by  Dr.  Murphy, 
which  resulted  in  a  uiiion,  and  plaiatiff  was  finally  dis- 
charged about  January  14,  1914.  Plaintiff's  injured  limb 
i3  now  considerably  reduced  in  size,  and  is  abont  one  and 
a  half  inches  shorter  than  the  other  one. 

Many  grounds  of  negligence  are  charged,  and  these  are 
made  quite  si>ecific-  As  we  gather  from  the  petition,  it  is 
claimed  that  defendant  was  negligent  in  not  using  an  X-ray 
machine  in  diagnosing  the  case  before  he  did  anything  to- 
ward reducing  the  fracture;  negligent  in  not  using  it  both 
before  and  after  he  performed  the  operation;  that  he  was 
negligent  in  not  properly  bandaging  the  limb  and  apply- 
ing splints  and  methods  for  extension  before  plaintiff  came 
out  from  under  the  inBuence  of  the  anesthetic  given  juiit 
lifter  he  re<^'eived  his  injuries;  that  defendant  was  n^ligent 
in  failing  to  discover  the  shortening  of  plaintiff's  limb 
and  the  nonunion  of  the  hone,  and  applying  proper  methods 
to  correct  the  difficulty;  that  proper  extension  was  not  ap- 
plied at  a  suitable  time  or  times,  and. that  the  application 
of  splints,  bandages  and  supports  was  negligently  delayed 
and  applied  when  the  limb  was  swollen,  and  when  the  in- 
flammation subsided,  they  were  not  sufficient  to  reduce  the 
fracture  or  to  hold  the  bones  in  apposition;  that  the  Lane 
plate  was  not  properly  put  on,  in  that  it  did  not  have  a  suf- 
ficient number  of  screws,  was  not  put  on  straight  or  suf- 
ficiently secured  to  hold  the  broken  bones  in  place;  that  the 
delayed  union  was  due  to  defendant's  failure  to  properly 
hold  the  broken  bones  in  apposition  ^o  that  they  might  re- 
unite, or  to  constitntioual  causes  which  were  preventable; 
and  that  defendant  did  nothing  to  remove  these  conditions. 

It  is  claimed  that  in  all  these  respects  defendant  failed 
to  follow  the  usual  and  customary  practice  of  physicians 
and  surgeons  in  his  locality,  both  in  the  diagnosis  and  treat- 
ment of  the  case. 

On  the  other  hand,  defendant  insists  that  there  is  no 
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tentimonj  whatever  that  he  did  not  treat  the  plaintiff  ac- 
cording to  the  Q^nal  aud  proper  methods;  that  there  was  no 
evidence  of  anv  neglect  on  his  part,  either  in  discovering 
or  treating  the  injuries;  anA  that  the  difRoulties  with  plain- 
tiff's case  arose  out  of  the  fact  that  there  was  a  nonunion 
of  the  bones,  due  to  no  fault  of  his,  bat  to  nature's  failure 
to  throw  ont  the  neceBsarj  material  to  unite  the  broken 
bones. 

For  appellee,  it  is  insisted  that  plaintiff  produced  no 
testimony  tending  to  show  any  malpractioe  on  his  part; 
that  the  testimony  shows  nothing  but  the  fact  of  nonanion 
for  an  unusual  length  of  time  and  a  shortening  and  a  re- 
duction in  the  size  of  the  injured  limb,  all  of  which  is  ac- 
counted for  by  natural  causes,  or  unusual  ones,  for  which 
defendant  was  in  no  manner  responsible. 

At  the  outset  of  the  discussion,  we  may 

1.  TgncLiGRNci: t       sfly  that  plaintiff  selected  the  grounds  of 

merniiuEFmiiDdfnegligence  upon  whirh  he  would  stand,  ^tat- 

tret.  ing  thera  with  great  particularity,  and  that 

nowhere  does  he  claim  that  defendant  failed 

to  give  plaintiff  the  necessary  constitutional  treatment  to 

aid  nature  in  throwing  out  the  callous  or  bony  substance 

which  cements  the  ends  of  broken  hones  together;  bo  that 

this  proposition  must  be  eliminated  from  the  case. 

Again,  while  the  method  of  treatment 
*'  BUB!iF'oNB'^''[iiat-'"*"*'*'P*^^  ^y  defendant  is  fully  pointed  out 
?n"*ti!om  n'wits'ind  described  in  the  testimony,  no  witness 
^rc'^s'?inIon/'^*''i«  called  by  plaintiff  to  show  that  this  was 
not  regarded  as  proper  practice  by  the  pro- 
fession in  the  locality  where  defendant  practiced.     If  there 
be  any  such  testimony,  it  is  to  be  inferred  from  what  de- 
fendant did  or  failed  to  do,  viewed  from  the  standpoint  of 
a  nonexpert,  or  deduced  from  what  some  of  the  medical  ex- 
perts Baid  while  on  the  stand.     As  a  general  rule,  it  may  be 
safely  affirmed  that,  in  matters  requiring  special  skill  and 
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training,  it  is  not  permissible  for  laymen  as  nooexperts  to 
set  np  an;  artificial  standards  aa  to  methods  of  treatment. 
This  is  especially  true  iu  surgery;  for  in  that  field  neither 
conrte  nor  jaries  are  presumed  to  know  more  regarding 
methods  of  treatment  than  ordinary  laymen,  and  that  is 
practically  nothing.  After  bearing  the  theories,  deductions 
and  scientific  facts  from  experts,  both  judge  and  jury  must 
often  oppose  one  set  of  opinions  against  another  and  de- 
termine which  i»  thf  more  reasonable,  but  they  cannot,  with- 
out some  guide,  presume  to  fix  any  standard  upon  which  to 
determine  the  correctness  of  any  kind  of  treatment,  Thii* 
-is  pointed  out  in  many  caws  from  other  jurisdictions. 
Ewing  v.  Ooode,  78  Fed.  442;  Qetchell  v.  RUl,  21  Minn.  464 ; 
Teift  V.  Wilcox,  6  Kans.  46;  Farrelt  v.  Haze,  (Mich.)  122 
N.  W.  197.  We  have  adhered  to  that  doctrine  in  Morrow 
V.  National  Mas.  Ace.  Assn.,  125  Iowa.  633. 

In  Fettigrew  v.  Lewis,  46  Kane.  78,  the  Supreme  Court 
of  that  state  said : 

"To  maintain  her  action,  the  plaintiff  should  have  of- 
fered the  evidence  of  skilled  witnesses  to  show  that  the  pres- 
ent condition  of  her  eyes  was  the  result  of  the  operation, 
and  that  it  was  uuskillfully  and  negligently  performed. 
This  evidence  mast,  from  the  very  nature  of  the  case,  come 
from  experts,  as  other  witnesses  are  not  competent  to  give 
it,  Dor  are  juries  supposed  to  be  conversant  with  what  is 
peculiar  with  the  science  and  practice  of  the  profeasioDS  of 
medicine  and  surgery  to  that  degree  which  will  enable  them 
to  dispense  with  all  explanations.'  Tefft  v.  Wilcov,  supra. 
*The  question  whether  a  surgical  operation  has  been  un- 
skillfully  performed  or  not  is  one  of  science,  and  is  to  be 
determined  by  the  testimony  of  skillful  surgeons  as  to  their 
opinion,  founded  either  wbolly  on  an  examination  of  the 
part  operated  upon,  or  partly  on  -^uch  examination  and 
partly  on  information  derived  from  the  patient;  or  partly 
OD  such  exajnination,  partly  on  such  information,  and  part- 
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ly  on  facts  conceded  dr  proved  at  the  trial.'  •  •  •  It 
n'onld  have  been  easj  for  the  patient  to  have  sabmitted  to 
an  examination  b;  an  experienced  phTsioian  or  oculist  cn- 
pable  of  determining  whether  the  condition  of  her  erex 
■was  the  result  of  the  operation,  and  whether  that  operation 
was  performed  with  reaeonable  skill  and  care.  Cases  ninv 
arise  where  there  is  such  gro^s  negligence  and  want  of  skill 
in  performing  an  operation  as  to  dispense  with  the  testi- 
mony of  professional  witnesses,  but  not  so  in  the  present 
case." 

Going  back  to  the  facts  as  disclosed  by 
the  record:  While  it  is  claimed  that  defend-    ■ 
wbciIl*"   Tn'    ^"*  ^^^  negligent  in  not  using  the  X-ray 
Hals  of  recovery. ij^fore  he  did  anything  toward  reducing  the 
fractnre,  the  testimony  shows  that  it  is  en- 
tirely optional   with   physicians  and   surgeons  whether  to 
use  the  X-ray  or  not  in  the  first  instance.     The  purpose, 
of  course,  in  using  the  X-ray  is  to  diagnose  the  case,  and  if 
this  may  properly  be  done  without  the  use  of  this  modern 
appliance,  then  no  negligence  is  to  be  inferred  from  failure 
to  use  one.     Moreover,  the  record  here  shows  that  the  na- 
ture^ of  the  fractnre  was  discovered  when  defendant  was 
first  called;  hence  an  X-ray  examination  would  have  added 
nothing. 

The  immediate  administration  of  an  anesthetic  is  not 
complained  of,  but  suggestion  is  made  that  the  limb  was 
not  properly  bandaged  and  supported  before  the  patient 
came  out  from  under  the  influence  thereof,  and  extension 
was  not  provided  until  about  twelve  hours  after  the  in- 
jury. These  are  almost  wholly  scientific  surgical  questions, 
upon  which  we  have  little  or  no  light  from  the  testimony. 
Such  as  we  do  have  indicates  that  proper  bandages  and 
sandbags  were  used,  and  that  it  is  not  unusual  to  delay  the 
use  of  the  extension  for  a  longer  time  than  defendant  did 
in  this  case.    The  same  may  be  said  regarding  the  use  of 


May  1917]  Sneably  v.  McPartht.  89 

Bplints  and  other  permanent  bandages,  depending  Dpon  the 
amount  of  inflamraation  and  swelling,  the  condition  of  the 
patient's  mind,  etc. 

Plaintiff  wag  visited  hy  many  physicians  iefcre  the 
shortening  of  the  limb  was  discovered,  and  none  of  these 
say  they  observed  anything  wrong.  It  may  tte  that  the 
ahortening  should  have  been  discovered  by  defendant,  of 
his  assistant,  Iwfore  it  was;  but  when  it  was  discovered, 
which  was  within  two  weeks,  there  is  no  claim  tliat  the 
odded  weight  put  upon  the  extension  was  not  the  proper 
treatment.  There  is  no  testimony  to  the  effect  that  it  was 
proper  or  usual  at  such  a  time  to  use  an  X-ray  to  dis- 
cover whether  the  bones  were  then  in  apposition.  The  use 
of  the  plaster  casts  is  not  complained  of,  and  no  sugges- 
tion is  made  in  argumept  that,  before  applying  the  casts,  a 
skiagraph  should  have  been  taken.  As  we  understand  the 
record,  skillful  treatment  of  a  fracture  during  the  first 
few  weeks  demands  that  the  injured  member  be  bandied 
as  little  as  possible.  Down  until  expirition  of  the  usual 
period  for  a  fracture  to  knit,  there  is  no  suggestion  of  any 
improper  treatment, '  and  nothing  to  indicate  any  trouble, 
snve  the  shortening  of  the  limb,  and  that  was  sought  to  be 
corrected  by  the  usual  methods.  After  the  discovery  of  non- 
nnion  of  the  bones,  and  after  plaintiff  was  instructed  to  bear 
some  weight  upon  the  liiub,  skiagraphs  were  taken  under 
the  direction  of  two  dot-tors,  but  it  does  not  appear  that 
defendant  had  any  taken.  Whether  he  was  advised  of  the 
results  shown  by  those  made  under  the  direction  of  the 
other  doctors  does  not  appear;  but  it  is  agreed  by  all  that 
there  was  a  nonunion  of  the  bones  after  six  weeks  and 
more  of  treatment,  and  it  is  practically  agreed  that  the 
skiagi-aph  would  have  shown  nothing  more,  save  the  pres- 
ence, perhaps,  of  something  between  the  broken  ends  which 
prevented  nature  from  doing  her  work.  But  this  seems 
to  have  been  immaterial,  because,  whatever  the  immediate 
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cause,  it  is  not  shown  to  bave.been  due  to  any  fault  of  de- 
fendant, and  all  agree  that  an  operation  was  necessary,  and 
that  the  kind  of  operation  which  defendant  undertook  to 
perform  at  that  time  was  the  one  demanded.  The  use  of 
the  Lane  plate  is  not  complained  of,  but  it  is  said  the  de- 
fendant was  negligent,  in  applying  it:  First,  because  he 
did  not  use  enough  screws;  and,  second,  because  it  was 
not  put  on  straight.  The  only  testimony  in  support  of 
either  contention  cornea  from  plaintiff's  brother,  who,  it 
Keeiiis,  witnessed  the  operation,  and  from  the  skiagraph 
taken  under  the  directiop  of  Dr.  Murphy  at  Chicago,  some 
months  afterwards.  As  to  the  latter,  taken  about  Decem- 
ber 17,  1912.  it  shows  that  the  bones  were  not  in  apposi- 
tion, and  that  the  plate  had  either  l>een  improperly  put  on 
in  the  first  instance,  or  had  been  forced  out  of  position  after 
being  properly  attached  to  the  bones.  We  here  reproduce 
thin  skiagraph,  in  onler  that  the  situation  may  be  better 
understood.  ' 

Of  course,  it  is  not  necessarily  to  be  inferred  from  this 
that  the  plate  was  not  properly  put  on  in  the  first  instance, 
but  it  may  be  considered  as  bearing  upon  that  proposition. 
The  direct  testimony  from  the  plaintiff's  brother  with  ref- 
erence to  this  Wits  substantially  as  follows: 

"I  was  present  at  the  operation.  Dr.  Mc<'arthy  per- 
formed it,  assisted  by  the  interne — I  think  it  was  Dr.  Mar- 
tin. He  vas  put  on  the  operating  table,  and  given  nn  an- 
esthetic, and  the  right  thigh  on  the  outer  surface  cut  down 
y  or  10  inches  to  the  bone,  and  the  parts  of  the  bone  were 
denuded,  and  one  of  the  ends  was  cut  off  probably  a  half 
an  inch,  and  an  attempt  was  made  to  bring  the  two  de- 
nuded ends  together  by  means  of  screws  and  a  Lane  plate, 
and  the  wound  was  closed  and  he  was  put  back  to  bed.  It 
was  a  pretty  bloody  operation.  From  where  T  stood,  I 
could  not  accurately  describe  the  steps  of  the  operation, 
but  from  what  I  could  see,  there  was  quite  a  quantity  of 
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callOQB  scraped  away  by  Dr.  McCarthy  about  the  bone  ends. 
Before  the  operation,  when  they  cut  down  on  tbe  exposed 
bone,  the  lower,  fragment  was  on  top  of  the  upper  frag- 
ment. By  upper  fragment,  I  mean  tliat  next  to  tbe  body; 
that  part  was  on  top  of  the  lower  fragment,  lapping,  I 
xhonld  jndge,  a  half  or  three  quartern  of  an  inch,  and  I  do 
not  think  the  broken  surfaces  were  together.  Dr.  McCarthy 
flrst  attempted  to  grasp  and  bring  the  fragments  into  po- 
sition and  hold  them  there  by  ordinary  heavy  forceps,  but  it 
kept  slipping  off  for  him,  and  he  Anally  used  his  bands  to 
hold  them  in  position  as  near  as  he  could  until  he  could 
drill  the  holes  and  put  on  the  plate.  It  was  simply  a  single 
I'lamp  forceps.  As  I  understand,  there  is  some  appliance 
especially  made  for  that  purpose.  It  has  a  clamp  for  each 
bone  end  held  rigidly  together.  The  purpose  of  that  is  to 
secure  the  diflferent  parts  of  the  bone  while  the  plate  is 
being  made  substantial.  It  holds  them  firm.  That  appli- 
ance was  not  used  by  Dr.  McCarthy  in  this  case.  After 
the  plale  was  attached,  the  position  of  the  fragments  would 
be  pretty  hard  to  say,  because  there  was  so  much  blood  and 
tissue  in  the  wound,  but  I  recollect  that  it  looked  to  me  like 
the  plate  wasn-'t  on  good,  wasn't  on  straight.  The  bones 
were  not  straight,  as  I  remember  it,  and  I  thought  to  my- 
self that  they  didn't  look  very  good;  but  he  had  already 
slept  an  hour  and  forty  minutes,  and  there  wasn't  much 
else  to  3o  but  let  him  go," 

As  this  witnes3'  testimony  was  practically  all  having 
any  bearing  upon  the  alleged  negligence  of  the  defendant, 
we  deem  it  our  duty  to  set  forth  some  of  bis  cross-exam- 
ination : 

"The  incision  was  something  like  9  or  10  inches  long, 
and  to  the  bone,  and  the  lips  of  the  wound  are  spread  apart. 
I  stood  on  the  right  side  of  the  table  and  about  6  or  8  feet 
away,  during  most  of  tbe  operation.  I  was  not  right  up 
to  the  table  at  any  time.     Did  not  get  nearer  than  3  or  4 
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feet  from  the  table.  The  surgeon  and  his  assistant  stood 
on  the  same  side  of  the  table.  The  nurses  stood  aroun(l 
there  where  they  were  needed.  The  doctor  was  working 
down  ID  the  leg  an  inch  and  a  half  or  two  inches  deep,  and 
the  wound  waa  spread  4  or  5  inches  apart  by  retractors,  and 
the  bone  at  the  bottom  and  the  blood  was  sponged  out  every 
8e<M)nd  or  two  with  ganze  sponges.  I  think  there  were 
no  splints  or  bandages  on  the  limb  after  the.v  began  to 
giTe  hint  the  anesthetic.  I  did  not  see  the  cast  taken  off. 
He  was  lifted  from  the  csirt  to  the  operating  table.  The 
cast  was  not  on  when  they  operated.  I  don't  know  whether 
it  was  taken  off  before  or  after  the  anesthetic  was  given. 
The  sponges  were  thrown  in  a  receptacle,  some  of  them. 
The  part  of  the  bone  was  scraped  and  curetted  away.  I 
sappoee  I  waa  5  or  6  feet  from  the  wound  some  of  the  time. 
It  was  covered  with  blood  most  of  the  time,  or  part  of  the 
time.  I  never  at  any  time  went  over  to  this  wound  and 
examined  it  or  looked  in  it.  All  I  know  is  whnt  I  observed 
in  standing  5  or  6  feet  away.  I  had  a  perfect  view.  The 
operating  table  was  abont  3t^  feet  high  and  level,  and  the 
patient  was  rolled  over  slightly  to  the  left  and  sandbafiK 
pot  nnder  limb  and  hip,  and  patient's  heud  was  to  the  north, 
and  I  W8S  on  the  right  side  of  the  table.  The  operator  stofid 
or  sat  on  the  right  side  of  the  table.  lie  did  not  stand 
all  the  time;  part  of  the  time  be  sat.  I  was  on  the  same 
side  of  the  table  behind  the  operator,  and  5  or  C  feet  from 
the  wound.  The  operator's  body  did  not  extend  above  the 
top  of  the  table  and  cover  the  patient,  I  may  have  the  dis- 
tance wrong  there.  I  don't  know  how  high  the  table  or 
stool  was.  As  I  remember  it,  I  could  see  over  his  shoul- 
der. That  is  all  I  remember.  The  wound  did  not  open 
in  the  opposite  direction  from  me.  It  was  not  tipped  that 
much,  or  the  doctor  could  not  have  operated.  The  incision 
was  made  on  the  outside  of  the  limb,  the  long  way  of  the 
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limb.  There  is  always  more  or  less  danger  to  a  patient 
who  is  under  an  anesthetic,  and  the  longer  the  time,  the 
worse;  so  the  surgeon  should  release  tlie  patient  and  get 
him  ont  from  under  it  as  bood  as  he  can." 

No  other  witness  speaks  of  anything  unufiual  or  out 
of  the  ordinary  in  defendant's  treatment,  save  that  there  is 
a  suggestion  that,  early  in  the  treatment,  plaintiff's  limb 
should  have  had  some  kind  of  support  on  the  bottom.  Re- 
carring  again  to  the  operation  performed  by  defendant,  no 
one  of  the  many  doctors  examined  as  witn^ses  pretended 
to  say  that,  from  the  radiograph  or  skiagraph,  taken  in 
Chicago,  the  one  wbich  we  have  reproduced  in  this  opinion, 
any  conclusion  could  be  drawn  as  to  how  the  defendant 
applied  or  left  the  Lane  plate  when  he  operated.  It  ap= 
pears  that  some  of  the  screw  holes  were  not  filled,  and  the 
inference  is  that  but  four  were  used,  two  at  each  end,  and 
that,  as  there  were  four  holes  in  each  end  of  the  plate,  four 
hhould  have  been  used.  But  It  Is  generally  agreed  by  the 
experts  that  but  two  in  each  end  were  necessary.  There  ia 
also  some  testimony  to  the  effect  that  one  or  both  bones 
had  decayed  to  some  extent,  and  that  this  accounts  for  the 
plate's  not  holding.  Under  the  testimony,  we  are  com- 
pelled to  eliminate  this  skiagraph  as  incoDcIusive  testi- 
mony in  the  case.  As  already  indicated,  no  testimony  was 
taken  for  defendant,  and,  while  plaintiff  had  many  doctors 
on  the  stand,  none  of  them  was  asked  by  him  to  say 
whether  or  not  the  treatment  given  the  fracture  was  ac- 
(■oi<Iing  to  the  usual  and  customary  methods  of  physicians 
and  surgeons  at  the  time  it  was  given,  in  the  locality  where 
defendant  practiced.  We  can  readily  understand  how,  with- 
out the  aid  of  expert  testimony,  both  court  and  jury  might 
find  that  the  Lane  plate  was  not  properly  applied.  Its 
purpose  and  objects  being  understood,  and  the  operation 
being  almost  entirely  mechanical,  we  can  easily  under- 
stand that,  if  the  plate  was  originally  applied  as  it  shows 
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in  the  skiagraph  attaohed,  it  would  indicate  negligence  on 
the  part  of  the  operator.  But,  aaide  from  the  testitnony  of 
tbe  plaintiff's  brother,  which  we  have  hitherto  set  out,  there 
is  nothing  whatever  to  ahow  that  the  plate  was  not  prop 
erly  applied,  save  that  there  was  no  proper  union  of  the 
fractured  bone.  Here,  again,  the  experts  agree  that  often 
there  is  noDQDitni  through  no  fault  of  the  operator.  Again, 
it  is  in  the  record  that  there  nia,v  be  nonunion  for  a  jear 
or  two  without  anyone's  being  at  fault,  and  that  thereafter 
nature  reasserts  itself  and  throws  out  the  necessary  ma- 
terial to  produce  a  perfect  union. 

.  It  should  also  be  stated  that  many  ot  plaintiff's  ex- 
pert witnesses,  on  cross-examination,  in  answer  to  bypothet- 
iral  questions,  testified  that  defendant's  treatment  was  in 
accordance  with  the  usual  and  customary  methods  of  re- 
ducing fractures  at  the  time  the  different  operations  were 
performed,  and  in  the  city  of  Des  Moines.  Indeed,  under 
the  record,  we  see  no  reason  for  criticizing  it,  save,  perhapH, 
for  the  defendant's  delay  in  discovering  the  nonunion,  the 
shortening  of  the  leg,  and  perhaps  in  not  using  the  skia; 
graph  sooner  than  he  did.  It  ehouid  be  remembered  in 
this  conne<:tion  that  Dr.  Losh  assisted  defendant  in  the 
treatment  of  the  case,  and  that  he  discovered  no  shortening 
until  his  attention  was  called  to  the  matter  by  the  patient. 
Several  X-ray  pictures  were  taken  of  plaintiff's  limb  nnder 
the  directions  of  Dr.  I^osh,  and  two  otber  physicians  had 
others  taken.  The  results  of  these  are  not  shown  in  the 
testimony,  nor  does  it  appear  whether  these  results  were' 
ever  communicated  to  the  defendant.  If  they  were,  it  is  in 
evidence  that  defendant's  treatment,  after  he  discovere*! 
the  shortening,  was  proper,  and  that,  after  disrovering  the 
nonunion,  he  performed  the  necessary  operation,  and  that 
thU  was  timely.  If  plaintiff  has  any  case  at  all,  it  ia  due 
to  defendant's  negligence  in  applying  the  Lane  plate,  and 
the  only  direct  testimony  on  the  point  comes  from  plain- 
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tiff's  brother.  We  have  set  out  tUe  substance  of  all  of  this, 
and  are  constrainf  d  to  hold  that  it  is  so  unsatisfactory,  and 
so  funeral  in  character,  and  the  witness'  opportunity  for 
inspection  and  investigation  so  meager,  that  a  verdict,  if 
retarned  thereon,  could  not  be  sustained.  The  description 
the  witness  gives  of  the  plate  and  of  the  methods  of  the 
operator  is  so  general  that  it  would  not  do  to  found  a  ver- 
dict thereon.  This,  as  we  think,  is  the  pivotal  point  in  the 
case.  There  was  a  nonunion  of  the  bones  for  some  reason 
which  the  experts  fail  to  explain,  except  to  say  that  nature 
fails  Boinetinies  to  make  the  necessary  union,  without  any 
fault's  being  attributed  to  the  operator.  This  theory  isfor- 
tifled  by  the  further  fact  that,  after  plaintiff  was  taken  to 
Chicago  and  placed  in  the  hands  of  one  of  the  most  skillful 
operators  in  the  country,  he,  too,  had  to  resort  to  three  oper- 
ations before  he  secured  a  union,  and  the  shortening  of  the 
limb  resulted  after  Dr.  Murphy  took  the  case  in  charge.  It 
does  not  appear  that  this  final  shortening  of  the  limb  was 
<Iue  to  anything  which  defendant  did  or  neglected  to  do.  It 
might  be  true,  of  course,  that  defendant  should  be  held 
liable  for  delayed  union,  or  for  pain  and  suffering  and  loss 
of  time,  although  not  held  responsible  for  the  permanent 
shortening  of  the  limb;  but  to  hold  him  liable  for  this,  it 
must  be  shown  that  these  things  resulted  proximately  from 
defendant's  lack  of  care  in  handliug  the  case.  There  were 
not,  we  think,  sufficient  grounds  to  justify  a  verdict  for 
plaintiff  on  this  theory,  and  the  court  did  not  err  in  direct- 
ing a  verdict  for  defendant. 

II.     Some  complaints  are  made  of  rul- 
ings on  the  rejection  of  testimony.    Few  of 
"these  need   be  noted.     Oenernlly   dpeaking, 
the  errors  were  cured,  and  the  testimony  ad- 
mitted in  response  to  other  interrogatories.     We  have  al- 
ready disposed  of  one  of  these  matters;  that  is  to  say,  plain- 
tiff's right  to  show  that  defendant  did  not  administer  con- 
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stihitioDal  tieatmeiit  to  assist  natare  in  the  formation  of 
materia)  necessary  to  a  union  of  the  bones.  This  wan  pro|v 
eriy  denied,  because  do  such  iimue  was  tfndered  by  the 
pleadings. 

Plaintiff  was  permitted  to  show  that, 
"■  5T'"'*"-  "It", some  years  before  the  accident  in  question, 
^cj"?imiur"*  ''^  ^^^  suffered  another  fracture,  this  time 
J^U,"  rt'S:V  ■       o'  *^^  •*"«  below  the  knee.  He  waa  denied 
the  right  to  show  how  long  he  was  disabled 
by  reason  of  this  fracture.    As  tlie  fractures  were  not  simi- 
lar in  kind  or  nature,  there  was  no  error  here.    We  suppose 
tbe  evidence  was  offered  to  show  that  there  was  a  union  at 
that  time  within  the  usual  period,  but  no  such  claim  was 
made  when  the  testimony  waa  offered. 

No  error  appears  which  would  justify  a  reversal,  and 
tbe  judgment  must  be,  and  it  is, — Affirmed. 

Gaynob^  C.  J.,  Wkavbr  and  Pkeston,  JJ.,  concur. 


Btatk  ov  IowAj  Appellee,  v.  O.  C.  Olsbn^  Appellant. 

OBIMINAIi  IiAW:  Appeal  and  Error— Appellate  Jnrisdictloii — 
Void  Judgmetit — Time  Limit.  Bven  though  a  Judgment  In  & 
crlmlDkl  cause  tw  void,  no  Jurlsdlctton  la  conferred  upon  tbe 
appelUU  conrt  by  a  so-called  appeal  taken  after  tbe  expiration 
of  tbe  sis  months  allowed  for  an  appeal,  t^om  final  Judgments 
only  ma;  appeals  be  taken  in  criminal  cauaes,  and  overruling 
a  motion  tor  new  trial  li  not  a  final  Jndpnent  Section  5448, 
Code  Supplement,  1913. 

Appeal  from  Winnethiek  District  Court. — W.  J.  Spbinqeh, 
Judge. 

Tuesday,  Mat  22,  1917. 

Defendant  appeals   from  a  judgment  of  conviction 
Vol  180  lA.— 7 
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founded  upon  a  charge  of  the  practice  of  medicine  without 
a  license. — Appeal  Disminsed. 

E.  W.  Cutting  and  Ooheen'd  Goheen,  for  appellant. 

B.  M.   Havner,  Attorney  General,   ff.   H.   Carter,  A«- 
Bistant  Attorney  General,  and  C.  ?/.  Eouck,  County  Attor-  ■ 
ney,  for  appellee. 

Gaynob,  C.  J.— On  the  2l8t  day  of  Octo- 
.^pp^Bi^inal"'  her,    1913,   the  grand   jury   of   Winneshiek 
juriBdiMimi " ""     County,     Iowa,     returned     an     indictment 
m°Dt:  "time        agalust  the  appellant,  charging  him  with  un- 
lawfully assuming  the  duties  of  a  physician 
without  having  obtained  a  certificate  as  required  by  law. 

On  the  1st  day  of  November,  1913,  appellant  filed  his 
motion  for  a  continuance,  alleging  that  he  was  unable  to 
attend  court  without  serious  injury  to  his  health.  On  tlie 
same  day,  the  State  filed  its  resistance  to  the  motion,  and 
axked  that  a  commission  of  physicians  be  appointed  to  ex- 
amine him.  By  consent  of  parties,  a  eonimission  was  ap- 
pointed, and  on  the  12th  day  of  November,  reported  that, 
in  it3  opinion,  the  defendant  could  attend  co4rt  without 
detriment  to  his  health.  The  record  does  not  disclose  any 
ruling  OQ  this  motion. 

On  November  22,  iyi3,  by  consent  of  attorneys  for 
ai)pellant  and  the  State,  the  presidritg  judge,  together  with 
one  of  the  attorneys  for  appellant,  the  sheriff  and  the  coun- 
ty attorney,  went  to  the  home  of  the  appellant  at  Calniar, 
Iowa.  (Calmar  was  not  the  county  seat.)  There  the  ap- 
Iiellant  announced  that  he  pleaded  guilty  to  the  charge  made 
again.it  him.  The  court  accepted  the  plea,  and,  having  his 
calendar  with  him,  thereupon  made  the  following  entry, 
which  was  afterwards  spread  upon  the  records  of  the  court: 
"Court  met  at  Calmar,  Iowa.  The  defendant  appears 
in  open  court  with  his  attorney.  Says  he  is  rightly  na'itied 
in  the  indictment  and  is  duly  arraigned.     The  defendant 
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alao  in  person  and  by  his  attorner  pleads  that  he  is  guilt; 
of  the  charge  made  in  the  indictment,  to  wit,  practicing  as 
a  phTBioian  without  first  having  obtained  a  license.  Judg- 
ment upon  plea  that  the  defendant  is  guilty  of  practicing 
as  a  physician  without  first  having  obtained  a  license.  De- 
fendant waives  time  for  judgment.  It  is  ordered  and  ad- 
judged that  defendant  pay  n  fine  of  f300  and  costs  of  thla 
action,  and  that,  in  default  of  payment  thereof,  that  the 
defendant  be  confined  in  the  jail  at  Winne-shiek  County, 
Iowa,  until  said  fine  is  paid,  not  exceeding  at  the  rate  of 
$3  J^  per  day  for  each  day's  confinement.  Bail  on  appeal 
fixed  at  11,000." 

Nothing  further  waa  done  until  the  22d  day  of  Novem- 
ber. 1914,  at  which  time  the  defendant  filed  a  motion  for  a 
new  trial,  in  which  he  alleged  his  physical  condition  and 
said  that,  in  view  of  the  prejudiced  position  in  which  he 
was  placed  by  the  unfair  and  biased  report  of  the  examining 
physicians,  his  counsel  recommended  that  he  plead  guilty, 
rather  than  to  further  endanger  his  life  by  being  brought 
into  court;  that  he  was  strongly  urged  by  his  counsel  to 
plead  guilty;  that  he  maintained,  and  still  maintains,  that 
be  did  not  violate  the  law  and  was  not  guilty,  and  was 
forced  to  plead  guilty,  and  he  asted  that  the  records  of  the 
court  made  in  the  cause  be  set  aside;  that  the  verdict  of 
guilty  and  the  judgment  thereon  be  set  aside,  and  the  cause 
stand  as  if  no  proceedings  had  been  had  or  made  of  record 
therein.'  and  the  defendant  given  an  opportunity  to  defend 
against  said  indictment.  *The  State  filed  a  resistance  to 
this.  'Afterwards,  on  the  23(1  day  of  September,  1915,  this 
motion  for  a  new  trial  was  overruled. 

On  the  20th  day  of  March,  1916,  the  defendant  served 
and  filed  his  notice  of  appeal.  The  right  of  appeal  is  pure- 
ly statutory.  To  invoke  the  appellate  jurisdiction  of  this 
court,  the  statute  must  be  followed.  Section  5448  of  the 
Code  Supplement,  1913,  provides: 
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"The  mode  of  reviewing  in  tlie  supreme  court  any  judg- 
ment, action  or  decieioD  of  the  diatrict  court  in  a  criminal 
case  is  by  appeai.  An  appeal  can  only  be  taken  from  the 
final  judgment,  and  within  six  months  thereafter." 

The  appeal  from  the  judgment  in  this  case,  heretofore 
set  out,  was  not  taken  within  six  months  after  the  final 
judgment.  It  is  claimed  that  the  appeal  is  from  this  judg- 
ment. The  appellate  action  of  this  court  is  invoked,  and 
we  are  asked  to  review  that  judgment.  It  makes  no  differ- 
ence whether  the  judgment  be  void  or  voidable.  Appeal 
may  be  taken  from  an  absolutely  void  judgment.  Bee  Petty 
V.  Durall,  i  O.  Greene  120,  in  which  it  is  said: 

"The  right  to  appeal  is  by  no  means  limited  to  legal 
judgments.  The  great  object  of  an  appeal  is  to  show  that 
the  judgment  is  not  legal." 

The  judgment  appealed  from  wob  entered  in  1913,  and 
appeal  was  not  taken  until  1916.  The  State  has  challenged 
the  jurisdiction  of  this  court,  and  in  so  doing  has  followed 
the  requirements  of  Section  4139  of  the  Code  Supplement, 
1913,  which  reads  as  follows: 

"All  objections  to  the  jurisdiction  of  the  court  to  enter- 
tain an  appeal  must  be  made  in  printed  form  stating  spe- 
rificalty  the  ground  thereof  and  served  upon  the  appellant 
or  his  attorney  of  record  not  less  than  ten  days  before  the 
date  assigned  for  the  submission  of  the  cause." 

We  are  without  jurisdiction  to  entertain  the  appeal 
from  the  original  judgment,  whether  that  judgment  be  valid 
or  otherwise.  We  are  not  permitted  to  determine  the  valid- 
ity of  the  judgment,  for  tbe  reason  that  we  have  no  Juris- 
diction to  do  so.  The  statute  limits  the  time  in  which  a 
party  may  invoke  the  appellate  jurisdiction  of  this  court 
The  right  to  secure  appellate  review  must  be  found  in  the 
statute,  and  must  be  invoked  within  the  time  limit  placed 
by  the  statute. 

It  is  contended,  however,  that  this  was  not  a  final  judg- 


May  1917]  State  v.  Olsbn.  lOl 

ment  sach  as  is  contemplated  by  the  statute;  that  the  judg' 
ment  ia  Toid.  Then,  if  this  be  tme,  there  is  no  judgment 
to  appeal  from,  final  or  otherwise,  and  there  is  nothing  for 
this  conrt  to  review,  because  appellate  jurisdiction  Is  only 
girea  to  review  final  judgments  in  criminal  cases.  In 
either  ei'ent,  there  is  nothing  le^lly  before  this  court  for 
consideration.  It  surely  cannot  be  contended  that  thia 
appeal  ie  from  the  action  of  the  conrt  in  overruling  the  mo- 
tion for  a  new  trial.  Motions  for  a  new  trial  must  be  made 
before  floal  judgment.  Bection  5425  of  the  Code  of  1897. 
But  on  this  proposition  it  is  also  argued  that  the  judgment 
is  not  Anal;  that  the  judgment  was  void  when  rendered; 
therefore  the  motion  for  a  new  trial  waa  not  filed  after  the 
final  judgment.  If  that  be  true,  then  it  follows  that,  there 
being  do  final  judgment  entered  against  the  defendant, 
there  can  be  no  appeal  from  the  ruling  on  the  motion  for  a 
new  trial.  A  mlil^  on  the  motion  for  a  new  trial  is  not 
in  itself  a  final  judgment,  and,  therefore,  not  n  judgment 
from  which  an  appeal  can  l>e  taken,  under  the  provisions 
of  Section  5448  of  the  Code  Supplement,  1913. 

However,  we  follow  defendant's  suggestion  in  argu- 
ment,  that  this  appeal  ia  not  from  the  ruling  on  the  motion, 
but  from  the  action  of  the  court  in  entering  the  original 
Judgment;  so,  in  either  case,  we  must  dismiss  the  appeal 
for  want  of  jurisdiction.  We  must  dismiss  the  appeal  from 
the  judgment,  because  not  taken  within  the  time  limited 
by  the  statute.  We  must  dismiss  the  appeal  from  the  ac- 
tion of  the  court  in  overruling  the  motion  for  a  new  trial, 
en  the  ground  that  it  was  not  a  final  judgment  Only  final 
judgments  can  be  appealed  from. 

The  controversy  resolves  itself  into  this:  There  is, 
or  is  not,  a  final  judgment  in  this  case,  from  which  an  ap- 
peal can  be  taken.  If  there  is  a  final  judgment  from  which 
an  appeal  can  be  taken,  the  appeal  was  not  taken  in  time. 
If  there  is  no  final  judgment,  then  there  Is  nothing  to  ap- 
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peal  from.  Either  horn  of  the  dilemma  involves  the  jnrls- 
diction  of  this  court,  and,  in  either  eveat,  the  jurisdiction 
of  the  court  is  wanting  for  failure  to  comply  with  the  re- 
quirements of  the  statute. 

Many  things  arc  discussed  in  the  record,  but  what  we 
have  said  is  decisive  of  this  appeal,  and  we  are  constrained 
to  dismiss  the  same  for  want  of  jurisdiction  to  entertain 
it. — Appeal  Dismissed. 

Weaver,  Preston  and  Stevens,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Ed  Wegener,  Appellant. 

CRIMINAL  ULW:  New  Trial— Ml scoiidiict  of  Juror— Reclt&l  of 
1  Former  CrimeH.  Statements  asserting  tbe  guilt  of  an  accused  of 
former  crimes,  wholly  forel^  to  the  one  on  trial  and  aside  tbe 
record,  and  of  a  nature  such  as  would  prejudice  tbs  Jurors 
against  the  accused,  in  view  of  tbe  record,  made  by  a  Juror  to 
ble  fellow  jurors  during  tbe  deliberations  of  the  Jury  In  a  cause 
In  which  the  evidence  of  guilt  &nd  Innocence  Is  In  sharp  con' 
tifct,  and  made  with  strong  and  appa'Tentl;  positive  assurance 
of  their  truthfulness,  constitute  such  mlscoaduct  as  to  demand 
a  new  trial. 

Weaver,   Evaks  and   PiiesTON.   JJ,  dissent,  holding  that  no 
prejudice  resulted  In  the  instant  case. 

ORIMINAIi    LAW:     Trial— Instructions— Dlfferenttatlng    Phases    of 

Z    Insanity.    DIRerent  phases  of  Insanity  properly  In  Issue  before 

tbe  Jury  should  be  carefully  differentiated  In  the  InetructionB. 

But  contusing  and  tntermtngUng  such  phases  is  not  neceaaarlly 

reversible  error. 

ORIHINAL   LAW:    Capacity   to    Commit    Orlma — tnsanlts: — DegZM 

3  of  Proof.  It  Is  not  reversible  error  to  instruct  the  Jury  that  de- 
fendant must  "clearly"  establish  his  plea  of  Insanity,  though  ft 
is  preferable  to  omit  such  qualifying  term. 

LABO£NT:    Subjects  of  Larceny — Check  Obtained  by  Dnress  and 

4  Pear.  A  chech  obtained  from  the  maker  by  duress,  (ear  and 
compulsion.  Is  a  subject  of  larceny.  So  held  under  a  charge  of 
robbery.    Section  4S31,  Code,  1897. 
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BII.I.8  AHD  MOIB8:  TaUdity— F^and,  Dorau  and  Oompulstan.  A 
5  check  executed  by  the  maker  under  duress,  fear  and  compul- 
aioo — under  threat  of  great  bodily  Injury — is  absolutely  void  as 
between  Ihe  Immediate  parties,  but  voidable  onljr  at  between 
the  maker  and  third  partie$.  Sections  30T0,  Code.  1S97,  :1060- 
aSS.  3060-a55,  3060^55.  SOtiO-aST.  3D60-a59.  306D-a60,  Code  Sup- 
plement, 1S13. 

Appeal  from  Folic  District  Court. — Chas.  A,  DoDLEif,  Judge. 

TuEBOAT,  May  22,  1917. 

Defendant  was  indicted  for  robbery,  convicted,  and 
appeals. — Reversed. 

Cummins,  Hvme  d  Bradshaio,  Lester  L.  Thompaon  and 
Frank  T.  Jensen,  for  appellant. 

George  A.  Wilson,  County  Attorney,  and  Earl  C.  Mills, 
for  appellee. 

Gaynoe,  C.  J. — Defendant  was  accused  of  the  crime  of 
robbery,  alleged  iu  the  indictment  to  have  been  committed 
afi  follows:  On  the  9th  day  of  October,  1914,  the  defendant, 
armed  with  a  revolver,  assaulted  one  Charles  Ashwortb; 
put  him  in  fear  of  his  life,  and  feloniously  and  forcibly 
took  from  him  {20  in  money  and  one  check  in  the  value  of 
95,000,  all  being  the  property  of  the  said  Ashworth,  The 
defendant  pleaded  not  guilty,  and  also  tendered  an  is^ue  as 
to  his  sanity  at  the  time  the  act  was  alleged  to  have  been 
committed  by  him.  Upon  a  trial  to  a  jury,  the  defendant 
was  convicted  and  sentenced  to  the  penitentiary.  From 
tbis  conviction  he  appeals.  The  defendant's  complaint  may 
be  divided  into  three  parts : 

1.  Error  committed  by  the  conrt  in  its  instructions 
to  the  jury. 

2.  Misconduct  of  the  county  attorney  in  argument  to 
the  jury. 
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3.  Misconduct  of  one  of  the  jury  prejudicial  to  the 
defendant's  right. 

We  vilJ  take  these  complaints  in  their  reverse  order. 
Before  considering  this  complaint,  it  is  necessary  that  we 
place  in  the  record  somewhat  of  the  sitnatioa  confronting 
the  jury  at  the  time  they  were  deliberating.  Defendant 
Wegener  was  42  years  of  age;  lived  in  the  town  of  Valley 
Junction  with  his  wife  and  children;  had  lived  there  for 
14  years;  had  amassed  a  fortune  estimated  at  $75,000-, 
had  been  engaged  in  hotel,  saloon  and  coal  business;  all 
his  property  was  invested  in  the  town  of  Valley  Junction. 
He  bad  an  income  at  the  time  estimated  at  about  (650  a 
month;  was  not  financially  embarrassed.  He  had  been 
something  of  a  drinker.  He  was  on  friendly  terms  with 
the  prosecuting  witne^x,  Aahworth,  and  had  done  business 
with  him  for  several  years,  Ashworth  was  a  wealthy 
man;  lived  a  short  distance  outside  the  city  of  Valley  Jun<*- 
tion.  The  evidence  tended  to  show  that,  the  night  before 
the  robbery,  the  defendant  was  at  home,  and  apparently 
in  good  spirits.  On  the  morning  of  the  robbery,  he  went 
to  his  office  at  the  usual  hour;  talked  with  his  wife  about 
decorating  his  automobile  for  a  carnival  that  was  soon  to 
occur,  and  suggested  that  his  boys  be  dressed  in  white, 
that  they  might  accompany  him  in  the  automobile.  On 
the  day  of  the  robbery,  the  defendant  and  the  prosecuting 
witness  met  in  the  open  streets  of  the  city,  conversed  to- 
gether and  were  geeu  together  on  the  streets  and  in  public 
places.  Defendant  invited  the  prosecuting  witness  to  ac- 
company him  to  the  rear  of  one  of  his  buildings  to  view 
certain  rubbish  that,  he  thought  ought  to  be  cleaned  up. 
From  there,  they  passed  to  another  building,  for  the  pur- 
pose of  looking  over  some  repairs  that  were  thought  neces- 
sary. They  entered  this  building  together.  Therein  they 
were  met  by  one  Lavelle,  armed  with  a  gun  and  disgnised. 
who,  by  the  use  of  the  gun,  compelled  the  prosecuting  wit- 
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ness  io  hold  up  bis  hande.  Conflict  aroBe  between  Lavelle 
and  the  prosecuting  witness,  in  which  it  seems  the  prosecat- 
ing  witness  overpowered  Lavelle,  and  had  him  down  on  the 
floor.  He  called  to  defendant  to  come  to  his  assistance. 
Defendant  did  not  respond,  hut  requested  the  prosecuting 
witness  to  let  Lavelle  up,  saying  that  there  were  others 
outside  and  that  they  would  be  murdered  if  they  resisted 
any  longer.  Thereafter,  Ashworth  was  conducted  upstairs 
to  a  vacant  room  over  a  pool  hsll.  Ropes  were  there,  and 
the  prosecuting  witneiis  was  bound  hund  and  foot;  forced 
to  sign  a  check  for  |5,000  and  deliver  the  same  to  Lavelle. 
920  in  money  passed  at  the  tiame  time  from  the  prosecutor 
to  Lavelle:  Lavelle  handed  the  check  to  the  defendant  and 
requested  him  to  have  it  cashed,  cautioning  him  not  to  men- 
tion what  had  transpired.  Lavelle  stood  guard  over  Ash- 
worth during  the  absence  of  the  defendant.  Defendant  de- 
parted with  the  check.  The  check  was  never  presented 
for  payment.  It  was  later  found,  unendorsed,  in  an  adjoin- 
ing room  with  some  of  Lavelle's  clothing.  Defendant  went 
down,  whether  with  the  check  or  not,  and  met  the  prosecut- 
ing witness's  brother;  told  him  a  story  about  himself  and 
the  brother's  being  held  up  by  some  bandits  in  the  alley; 
said  that  the  brother  had  been  carried  away  in  an  auto- 
mobile; made  no  mention  of  the  check;  said  that  f  1,000  was 
demanded  of  bini  and  $10,000  of  the  brother;  said  that  he 
had  sent  for  his  thousand.  About  this  time,  one  of  defend- 
ant's clerks  brought  him  a  roll  of  money,  and  defendant 
said,  "I  have  my  thousand  now."  There  was  some  evi- 
dence that,  after  that,  defendant  returned  and  talked  with 
Lavelle  in  the  hall  near  the  door  where  prosecuting  wit- 
ness was  tied;  told  Lavelle  that  the  brother  wouldn't  do  a 
thing  for  them;  told  Lavelle  that  he  had  better  kill  Ash- 
worth ;  dead  men  told  no  tales.  When  the  defendant  told 
the  brother  that  he  had  his  thousand  dollars,  he  asked  the 
brother  what  he  was  going  to  do  about  the  ten  thousand. 
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After  this,  defendant  disappeared  and  was  gone  for  about  a 
year.  Lavelle  was  later  captured,  convicted,  aDd  Eent  to 
the  penitentiary. 

Tliere  was  mucli  evidence  tending  to  allow  that  there 
were  kereditar;  taints  of  insauity  in  the  defendant's  fam- 
ily. The  question  of  insanity  was  clearly  for  the  jury,  as 
was  also  the  queKtion  of  defendant's  voluntary  participa- 
tion in  the  robbery.  There  was  no  qnedtion  as  to  the  con- 
duct of  Lavelle,  and  the  defendant's  presence  during  the 
whole  proceeding.  There  was  evidence  of  a  pre-arranged 
scheme  between  Lavelle  and  the  defendant  to  do  what  thif: 
record  shows  was  subsequently  done.  That  rests  upon  the 
testimony  of  lavelle,  and  was  denied  by  the  defendant.  It 
is  true  that  Lavelle  had  done  some  work  for  the  defendant, 
and,  to  a  certain  extent,  had  made  the  defendant's  place 
of  buaineKS  his  loafing  place  for  several  days  prior  to  the 
occurrence  of  the  matter  complained  of. 

Before  coming  to  the  errors  complained  of,  however, 
we  might  say  that,  in  our  judgment,  the  record  presented 
a  fair  question  for  the  jury  upon  the  facts,  and  our  con- 
sideration of  the  case  will  be  confined  to  determining 
whether  errors  prejudicial  to  the  defendant  were  committed 
in  the  making  of  the  record  upon  which  he  was  convicted. 
Every  defendant  charged  with  crime  is  entitled  to  a  fair 
and  impartial  trial  under  the  forms  of  law.  The  same 
power  that  made  the  law  that  punishes  made  also  the  law 
that  protects.  Every  man  is  presumed  to  be  innocent,  and, 
upon  such  assumption,  the  law  throws  around  him  certain 
safeguards  against  conviction,  not  for  the  purpose  of  pro- 
tecting the  guilty,  but  for  the  purpose  of  guarding  the  inno- 
cent who  may  be  wrongfully  charged.  The  law  neither 
denies  nor  afiirms  the  guilt  or  innocence  of  the  accused. 
That  question  is  submitted  to  a  jury.  They  are  the  triers 
of  the  fact.  Defendant  is  entitled  to  the  verdict  of  twelve 
jurors,  uninfluenced  by  any  consideration  except  the  rec- 
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ord,  as  made,  npon  which  the  cause  is  submitted.  Every 
man  must  be  confronted  with  his  accueeps  and  has  a  right 
to  be  heard  in  his  own  defense,  and  matters  may  not  be 
considered  by  the  jury  in  determining  his  guilt  or  his  inno- 
cence until  he  has  had  an  opportunity  to  be  heard  in  his 
own  defense.  This  brings  us  to  a  consideration  of  the  as- 
signment tonching  the  misconduct  of  the  jury^ 

It  appears  that,  after  the  jury  had  re- 
*■  ^J^.'""'  tired  to  consider  their  verdict,  one  of  the 

duct'  oT'^aror-  i''''**'^  '"^^  '"  great  doubt  as  to  whether  or 
mer^crimM?'  "''*  *'^*  defendant  ought  not  to  be  dis- 
.  charged,  on  the  ground  of  insanity.  The  af- 
fidavit npon  which  the  misconduct  is  predicated  is  made  by 
one  Oransky,  a  juror  in  the  cause.  One  Foster  was  aUo  a 
juror.  The  affidavit  sets  out  the  facts,  is  corroborated  by 
the  testimony  of  other  jurors,  and  is  as  follows: 

"That  when  the  jury  retired  for  deliberation,  I  was  in 
some  doubt  as  to  the  question  of  guilt  or  innocence,  and  on 
the  first  ballot,  with  two  others,  I  voted  not  guilty,  That 
r  felt  that  there  had  been  nothing  shown  to  us  which  indi- 
cated that  the  defendant  had  ever  been  anything  else  than 
a  law-abiding  citizen,  and  I  could  not  understand  how  such 
a  man  in  his  right  mind  could  suddenly  attempt  some  crime 
of  this  kind.  Some  time  before  a  verdict  was  agreed  upon 
and  before  the  final  ballot  was  tat^en  ( I  am  unable  to  eay 
positively  whether  before  or  after  the  second  ballot,  but 
my  best  recollection  is  that  it  was  before  the  second  ballot), 
the  juror  Foster  stated  in  substance  that  Wegener  had 
Ktolen  eighty  cars  of  coal  from  the  Bock  Island  Railroad  and 
had  bribed  switchmen  to  switch  the  cars  in  on  his  private 
spur;  that  it  had  not  been  discovered  until  after  Wegener 
went  away,  and  that  it  had  Ijeen  settled  out  of  court  by  the 
Ills,  I  asked  Foster  if  he  positively  knew  that  to  be  a  fact, 
and  he  said  that  there  was  no  question  about  it;  that  he  had 
his   information    from    someone  who   knew,   and   I   under- 
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stood  it  was  from  Bomeone  who  had  taken  part  in  the  settle- 
meot  of  the  coal  matter.  I  knew  then  that  the  jnror  Fos- 
ter waK  a  railroad  man.  These  statements  were  made  very 
emphiiticull.v,  and  I  was  satisfied  that  Foster  knew  what 
lie  was  talking  alwiit  and  I  believed  the  statement  to  be  tme. 
I  believe  that  one  or  more  of  the  other  jurors  diacnssed  this 
matter  at  that  time,  but  I  am  unable  to  recall  the  exact 
statements  made  b.v  them  and  who  made  them.  There  was 
also  some  diBcuNBion  about  the  fact  that  Wegener's  saloon 
was  not  operated  in  hin  own  name,  and  I  said  that  looked 
peculiar  to  me;  that  he  evidently  owned  it,  because  it  was 
turned  over  to  hie  wife  after  he  went  away.  My  best  rec- 
ollection is  that  some  juror  said  in  substance  that  the  rea- 
son he  did  not  operate  it  in  his  own  name  was  that  he  bad 
been  mixed  up  with  a  gambling  bouse,  and  that  the  council 
at  Valley  Junction  would  not  issue  him  a  license.  The  jury 
was  segregated  for  ten  days  on  this  trial,  and  during  the 
confinement  of  the  jiiry,  between  sessions  of  court  and  be- 
fore the  case  was  finally  submitted  to  the  jury,  there  was 
some  discussion  between  jurors  of  the  case,  and  some  of 
the  points  brought  out  by  the  testimony.  I  cannot  say  how 
many  tinien  I  heard  such  discussion,  but  I  recall  that  I 
cautioned  the  jurors  on  at  least  one  occasion  that  it  ought 
not  to  be  dixcnniied.  F.nough  was  Raid  at  various  times  be- 
fore the  case  was  submitted  so  that,  when  the  jury  retired 
after  final  submission,  I  thought  I  knew  about  bow  most 
of  the  jurors  would  vote.  The  result  of  the  first  ballot 
showed  that  my  judgment  was  practically  correct.  Three 
ballots  were  taken,  and  I  did  not  vote  guilty  until  the 
third  ballot.  I  was  thoroughly  tii-ed  from  the  long  con- 
finement and  strain  of  the  trial,  and  I  am  unable  to  say 
how  much  influence  the  statements  about  the  stealing  of 
coal  bad  on  my  mind ;  but  the  fact  is  that  these  statements 
were  made  at  the  time  that  I  Vas  attempting  to  determine 
the  sanity  or  in.-<unity  of  the  defendant,  and  aiding  that 
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I  could  not  nnderstaDd  how  a  oiaa  who,  so  far  as  I  fcnew, 
had  always  been  a  respectable  business  man  coald  get  mixed 
in  this  sort  of  a  crime  unless  he  were  crazy." 

The  statements  made  by  the  juror  Foster,  as  exposed 
in  this  affldarit,  were  clearly  prejudicial  to  the  defendant's 
right  to  liave  his  guilt  determined  upon  the  record  made. 
The  State  had  accused  him  of  this  crime,  which  not  only 
involved  moral  turpitude  but  exposed  him  to  a  long  term  of 
servitude  in  the  penitentiary.  It  had  been  presented  to 
the  court  upon  the  trial — the  evidence  upon  which  the  State 
predicated  its  right  to  have  this  man's  liberty  taken  from 
him.  All  that  was  proper  for  the  jury  to  consider,  in  the 
determination  of  the  ultimate  fact,  was  exposed  to  their 
view  upon  the  trial.  Upon  that  record  he  was  to  he  judged. 
Upon  that  record  he  was  to  be  condemned,  if  condemned  at 
all.  After  the  evidence  had  all  been  closed,  after  the  jury 
had  retired,  by  this  means  there  wa^  injected  into  the  case, 
without  notice  to  the  defendant,  evidence  which  would  not 
have  been  admitted  if  offered  upon  the  trial.  Through  this 
means,  there  was  brought  to  the  jury  a  knowledge  of  a  fact 
asserted  by  a  member  of  their  own  panel  as  trne,  the  truth 
of  which  the  record  shows  these  jurors  had  no  reason  to 
doubt.  If  true,  it  had  a  tendency  to  explain  much  of  the 
conduct  of  the  defendant  which  might  otherwise  seem  in- 
explicable.   At  least,  it  seemed  so  to  this  juror,  Oransky, 

Conduct  snch  as  we  have  here  is  to  be  clearly  difFer- 
entiated,  in  its  influence  upon  the  mind  and  its  effect  upon 
the  jnrors,  from  mere  argument  of  jurors,  or  mere  stnte- 
menta  of  inferences  drawn  from  adinitted  or  proven  facts,  or 
reasons,  however  untenable,  given  by  a  jury  in  favor  of  con- 
rictioD.  This,  for  the  reason  that  all  these  inhere  in  the  ver- 
dict. Faulty  and  illi^ical  argument  made  in  the  jury  room 
by  the  jurors  may  not  be  considered  by  this  court,  but  never 
hag  it  been  permitted  that  a  jaror  assert,  as  upon  bis  own 
knowledge,  the  existence  of  facts  not  introduced  in  evi- 
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dence,  touciiing  tbe  guilt  or  innocence  of  the  accueed.  Nor 
Las  it  ever  been  permitted  that  a  juror,  when  deliberating 
npon  hia  rerdict,  may  introduce  to  tlie  jury,  for  its  con- 
sideration during  its  deliberations,  facts  (fe  horg  the  record, 
refiecting  upon  tbe  life  and  character  of  the  accused.  That 
these  statements  would  exercise  some  infUieace  upon  the 
jororB,  we  thint  manifest  from  the  characler  of  the  state-' 
ments,  and  from  tbe  manner  in  which  they  were  delivered 
to  the  jury  by  Foster,  and  from  the  peculiar  nature  of  this 
case  considered  in  its  entirety.  Here,  the  evidence  was  in 
sharp  conflict,  in  so  far  as  the  criminality  of  the  defendant 
on  the  indictment  was  concerned,  aud  as  to  tbe  affirmative 
defensive  matter  upon  which  he  rested  his  right  to  an  ac- 
quittal. We  cannot  say  what  the  verdict  would  have  been 
had  this  evidence  not  been  presented  to  the  jury  at  the 
time  and  under  tbe  circumstances.  We  have  had  occasion 
to  review  this  question  iu  the  case  of  DougJans  v.  Agne,  125 
Iowa  67,  and  the  record  here  pre^wnts  a  stronger  reason 
than  in  the  Douglass  case.  See,  diso.  Cresswcll  v.  ^t/in- 
toright,  154  Iowa  167,  this  point  discussed  on  page  186; 
State  V.  Kirk,  1G8  Iowa  244,  partieulflr  point  discussed  iu 
fourth  division  of  the  opinion,  page  256. 

It  is  true  that  in  civil  cases  it  has  been  held  that  if, 
upon  the  whole  record,  it  appears  that  substantial  justice 
has  been  done,  and  the  verdict  is  clearly  warranted  by  the 
evidence,  the  court  will  not  interfere  because  of  misconduct 
of  a  juror  committed  during  deliberation.  This  rule  cannot 
obtain  in  criminal  cases,  for  the  reason  that  the  defendant 
is  entitled  to  have  the  judgment  of  twelve  men  upon  the 
whole  record,  as  made,  based  upon  a  finding  and  pronounce; 
ment  that,  under  the  record,  his  guilt  is  established  beyond 
a  reasonable  doubt.  In  determlniug  this,  the  judgment  of 
the  jury  must  rest  upon  the  record  made  upon  the  trial.' 
See,  also,  Eruidenier  Bros.  v.  ShieJda,  70 'Iowa  428.  We 
ere  clear  that  the  conduct  of  the  juror  Foster  was  prej- 
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tididal  to  the  defendant's  rights,  and  for  thia  reason,  if  for 
no  other,  the  ease  must  be  reversed. 

it  is  next  contended  that  there  was  misconduct  of  the 
county  attorney  in  argument.  We  have  reviewed  this  ques- 
tion,  bat  we  do  not  feel  that  we  are,  under  this  record,  in 
&  position  to  say  that  the  misconduct,  if  any,  resulted  prej- 
udicially to  the  defendant.  We  have  cautioned  before 
against  undue  zeal  in  the  prosecution  of  criminal  cases  on 
the  part  of  county  attorneys.  It  is  true,  however,  that  much 
of  the  conduct  in  argninent  can  be  accounted  for  as  a  neces- 
sary counteriiTitant  to  what  has  been  said  on  the  part  of 
the  defense,with  no  thought  or  intetLtion  on  the  part  of  the 
prosecutor  to  bring  about  a  conviction  not  justified  by  the 
record.    We  find  no  reversible  error  on  thia  score. 

It  is  next  ai^ed  that  the  court,  in  in- 

a.  CaiMnto  strncting  the  jury,  failed  clearly  to  differ- 

SS^^IV       entiate  between  the  several  kinds  of  insanity 

pj^  •>'  1°^-     that  may  be  invoked  in  a  case  of  this  kiud 

and  presented  in  this  case,  on  the  record, 

for  the  consideration  i?f  the  jury.    The  court,  in  one  of  its 

instructions,  said,  in  substance : 

"If  yoo  find  that  the  defendant's  act  in  committing  the 
robbery  was  caused  by  mental  disease  or  unsoundness  which 
bad  dethroned  Ms  reason  and  judgment  with  respect  to 
the  act,  which  destroyed  his  power  rationally  to  compre- 
hend the  nature  and  consequences  of  the  act,  or  which, 
overpowering  his  will,  inevitably  forced  him  to  its  commis- 
sion, then  he  is  not  guilty  in  law  of  any  crime,  and  your 
verdict  should  be  'Sot  guilty.' " 

This  much  of  the  instruction  is  not  complained  of. 
Immediately  following  this,  and  as  a  part  of  it,  the  court 
then  said: 

"The  interests  of  society  and  the  welfare  of  the  state 
demand  that  this  defense  ought  not  to  be  regarded  as  suf- 
ficient to  exculpate,  unless  you  believe  from  the  evidence 
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that  the  propensity  to  commit  the  act  existed  in  euch  vio-' 
leoce  88  to  Bubjugate  the  intellect,  control  the  will,  and 
render  it  impossible  for  the  defendant  to  do  otherwise  than 
to  j'ield  to  the  insane  impuliie,"  thus  grouping  two  condi- 
tioDS  of  mind  referred  to  in  the  first  part  of  the  instrnc- 
tioQ  as  if  they  constituted  but  one  condition  of  mind.  The 
court,  in  effect,  said: 

"The  condition  of  the  mind,  in  either  case,  ought  not 
to  escnlpate  or  excuse  the  defendant,  unless  the  propensity 
to  commit  the  act  existed  in  such  violence  as  to  subjugate 
the  intellect  and  control  the  will,  and  render  it  impossible 
for  the  defendant  to  do  otherwise  than  to  yield  to  the 
insane  impulse." 

By  this  last  part  of  the  inatrnction  the  jury  were  led 
to  believe  that  mental  disease  or  unsonndness  of  mind 
which  dethroned  the  reason  and  judgment  with  respect  to 
the  act,  and  destroyed  his  power  of  rationally  comprehend- 
ing the  nature  and  consequences  of  the  act,  would  not  be 
sufficient  to  exculpate,  unless  there  was  a  propensity  to 
commit  the  act  existing  in  the  mind  at  the  time,  of  such 
a  violent  character  as  to  subjugate  his  intellect  and  con- 
trol his  will,  and  to  render  it  impossible  for  him  to  escape 
from  its  compelling  force. 

The  kind  of  insanity  referred  to  in  the  first  part  of 
the  insti-nction  is  that  which  renders  the  person  nnable  to 
comprehend  the  nature  and  consequences  of  his  act — ren- 
ders him  so  that  he  has  no  intellectual  conception  of  right 
and  wrong  with  respect  to  the  act ;  while,  in  tbe  other,  hia 
intellectual  conception  of  the  act  might  clearly  indicate 
to  him  that  it  Is  right  or  wrong  for  him  to  commit  the  act, 
and  he  might  comprehend  the  nature  and  conseqaences  of 
the  act,  but,  because  of  the  existence  of  this  insane  impulse 
in  his  mind,  he  is  so  subject  to  its  control  that  be  is  power- 
less to  avoid  the  commission  of  the  act;  that  it  is,  as  the 
court  said,  "impossible  for  him  to  do  otherwise  than  to 
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yield  to  the  insane  impulse."  The  defendant  was  entitled 
to  have  both  questions  fairl.y  before  the  jury.  The  conrt 
did  this  in  the  first  part  of  the  instrnction,  but  in  the  last 
part  practienltj  withdi-ew  from  the  consideration  of  the 
jury,  as  ezcntpating  the  defendnntj  any  thought'  that  he 
might  be  excnued  if  the  ooadition  of  hts  mind  was  such,  at 
the  time,  that  he  was  unable  to  comprehend  the  nature  and 
conseqaeneee  of  his  act,  and  did  not  know  right  from  wrong 
with  respect  to  the  act,  even  though  not  driven  to  the  act 
by  an  insane  impulse  that  rendered  it  impossible  for  him 
to  do  otherwise  than  commit  the  act  The  one  is  a  mnn 
without  a  rational,  moving,  thinking  mind;  while  the  other 
is  a  man  with  a  mind  moving,  active  and  controlling,  but 
BO  diseased  and  perverted  that  he  is  pushed,  as  it  were,  by 
a  demon  at  his  back,  into  the  doii^  of  the  act,  without 
IKtwer  to  resist  or  control  his  action. 

There  are  many  phases  of  insanity,  and  it  would  be 
impracticable,  if  not  impossible,  for  the  court  to  cover  all 
the  possible  phases.  Insanity  is  a  question  of  fact,  and 
not  of  law.  Courts  have  attempted  many  definitions,  but 
no  one  definition  is  comprehensive  enough  to  cover  all 
phases  of  insanity.  The  court,  in  instructing  the  jnry, 
therefore,  ought  to  be  controlled  and  guided  by  the  record 
in  the  particular  case  in  formulating  its  instructions  upon 
this  question.  When,  however,  the  court  undertakes  to 
instruct  on  different  phases  of  insanity,  on  the  assumption 
that  these  are  phases  which  the  jury  muat  consider,  tlie 
court  ought  to  clearly  differentiate  between  the  different 
kinds  of  insanity  submitted.  In  this  particular  case,  we 
would  not  be  inclined  to  reverse  on  this  instruction  alone, 
but,  in  view  of  another  trial,  we  suggest  that,  if  it  becomes 
proper  to  submit  these  two  kinds  of  insanity,  the  court 
should  make  the  proper  differentiation  as  herein  indicated. 

Vol  160  lA.— » 
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It  is  next  contended  that  the  court 
■J.  J^Jj?',"'^^j.,j  erred  in  its  instruction  to  tUe  jury  tonching 
criin^^QBHii-  *''*  degree  of  proof  necessary  to  egtablish  in- 
pn)o^*"^^*  "'  sanity.  In  tliis  Instrnction  the  court  said 
(tlie  italics  being  ours)  : 
"Every  person  is  presumed  to  be  sane  unless  the  fact  . 
t8  proven  otherwise  by  a  fair  preponderance  of  the  evi- 
dence, and  yon  should  treat  the  defendant  as  sane  and  his 
acts  the  acts  of  a  sane  person  anless  the  evidence  shows 
not  only  a  possibility  that  his  mental  condition  was  other- 
wise, but  further  shows  by  a  ^air  preponderance  of  the  evi- 
dence in  the  case  that  defendant  was  then  in  fact  irra- 
tional, or  suffering  from  mental  disease.  You  are  not  re- 
quired to  find  the  defendant  was  insane,  unless  the  evidence 
i-lcarly  establishes  such  fact;"  and  that  they  should  oaly 
And  him  insane  upon  evidence  that  convinced  them  that  tti6 
fact  of  insanity  was  proven  by  a  fair  preponderance  of  the 
evidence.  The  criticism  is  of  the  use  of  the  words  "fair" 
and  "clearly,"  and  it  is  argued  that  they  cast  a  greater  bur- 
den than  the  law  casts  upon  the  defendant;  that,  if  his  Ui- 
sanity  is  proven  by  a  preponderance  of  the  evidence  alone, 
he  is  entitled  to  an  acquittal.  There  is  some  justice  in  the 
criticism.  It  would  be  better  to  omit  these  qualifying 
words,  but  an  instruction  similar  to  this  was  approved  in 
l^tate  V.  Novak,  109  Iowa  717.  For  the  reasons  stated  in 
that  case,  we  think  no  reversible  error  was  committed  by 
the  court 

The  next  error  assigned   is  that  the 
4.  Littctsr :  BUI)-    court  erred  in  its  instructions  in  failing  to 
rr'id  ii"'*  '^  distinguish    properly    between    defendant's 
fM?"  """^  liability  in  regard  to  the  check  and  defend- 

ant's liability  in  regard  to  the  J20  in  cujj» 
rency.     The  statute  under  which  defendant  was  indicted 
is  Section  4753  of  the  Code  of  1897,  which  reads  as  follows : 
"If  any  person,  with  force  or  violence,  or  by  putting  In 
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fear,  steal  and  take  from  the  person  of  another  any  property 
that  is  the  subject  of  larceny,  he  is  guilty  of  robbery,  and 
shall  be  punished  according  to  the  aggraratiOD  of  the  of- 
fense." 

The  contention  of  the  defendant  is  that  the  check  in 
qaestiou,  signed  as  it  was  by  the  prosecnting  witness  under 
compnlfiton  and  through  fear,  was  not  the  subject  of  lar- 
ceny. The  theory  of  the  defense  is  that,  where  one  person 
compels  another,  under  duress,  to  write  his  signature  to 
a  check  furnished  by  the  former,  he  commits  neither  lar- 
ceny nor  robbery  by  taking  the  paper,  because  nothing  is 
taken  from  the  possession  of  the  owner  except  the  naked 
signature  to  the  paper.  At  common  law,  promissory  notes 
aod  bills  and  checks  are  not  the  subject  of  larceny.  They 
ore  merely  promises  to  pay,  and  do  not  constitute  property 
In  contemplation  of  law  governing  the  felonious  taking  of 
proper^.  Our  statute,  however,  has  defined  what  consti- 
tutes larceny.    Section  4831  of  the  Code  of  1897  provides:    , 

"If  any  person  steal,  take  and  carry  away  of  the  prop- 
erty of  another  any  money,  •  •  •  bond,  bank  note, 
promissory  note,  bill  of  exchange  or  other  bill,  order  or 
certificate ;  or  any  book  of  accounts  respecting  money,  goods 
or  other  things;  or  any  deed  or  writing  containing  a  con- 
reyanoe  of  real  estate;  or  any  contract  in  force;  or  any  re- 
ceipt, release  or  defeasance;  or  any  inatrument  or  writing 
whereby  any  demand,  right  or  obligation  is  created, 
•  •  " '  he  is  guilty  of  larceny,  and  shall,  when  the  value 
of  the  property  stolen  exceeds  |20,  be  imprisoned,"  etc. 

It  will  be  noticed  that,  to  constitute  robbery,  there 
must  be  a  taking  from  the  person  of  another  property  which 
is  the  -subject  of  larceny.  Under  our  statute  against  lar- 
ceny, any  instrument  or  writing  whereby  any  demand,  right 
or  obligation  is  created,  is  the  subject  of  larceny.  To  be  the 
Bnbject  of  larceny,  however,  it  must  have  some  value.    Seo- 
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liim  4849  of  the  Code  provides,  apeaking  of  the  measure 
of  value  of  etolen  goods : 

,  "If  the  property  stolen  consist  of  an;  bank  note,  bond, 
bill,  covenant,  bill  of  exchange,  draft,  order  or  receipt, 
or  any  evidence  of  debt  whatever,  "  •  *  or  any  instm- 
ment  whereby  any  demand,  right  or  obligation  may  be  aa- 
signed,  transferred,  created,  ■  •  •  the  money  dne  there- 
on or  secured  thereby  and  remaining  unsatiefled,  or  which 
in  any  event  or  contingency  might  be  collected  thereon, 
■     *     •     shall  be  adjudged  the  value  of  the  thing  stolen." 

The  record  in  this  case  discloses  that  Lavelle  demanded 
|10,(!00  from  the  prosecuting  witness;  demanded  this  or  l^is 
life;  that,  after  some  parley,  he  consented  to  reduce  his 
demand  to  f5,000;  that  the  prosecuting  witness  did  not 
have  thiw  much  money  on  bis  person  at  the  time;  that, 
through  fear,  and  inspired  by  the  conduct  of  Lavelle,  in 
which,  it  may  be  said,  defendant  aided  and  abetted  him,  the 
prosecuting  witness  agreed  to  giv^  his  check.  The  defend- 
-  ant  produced,  for  the  use  of  the  prosecuting  witness,  a 
blank  check.  The  prosecuting  witness  wrote  the  cheek  for 
the  omouut  of  |5,000  and  signed  it,  and,  still  laboring  un- 
der the  fear  im])resded  upon  him  by  the  conduct  of  Lavelle 
and  the  defendant,  passed  the  check  to  Lavelle,  who  passed 
it  to  the  defendant,  with  instructions  to  have  it  cashed 
at  once  and  return  witU  the  money.  This  check  was  in  due 
form  and  bore  the  genuine  signature  of  the  prosecutmg 
witness.  To  a  stranger,  it  bore  all  the  indicia  of  being  a 
genuine  demand  on  the  bank  fur  so  much  money.  'If  pres- 
ented at  the  bank,  it  might  have  been  paid.  It  was  pre- 
sumed to  be  of  value  to  the  amount  stated  in  the  check. 
It  was  drawn  on  the  bank  with  which  the  prosecuting  wit- 
ness did  busiueiis.  By  the  making  and  signing  of  the  check, 
the  prosecuting  witness,  upon  the  face  of  the  paper,  parted 
with  the  amount  of  money  in  his  bank  covered  by  the  check. 
He  transferred  bis  right  to  demand  this  money  in  the  bank 
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to  the  defendant  and  Lavelle,  and,  on  the  face  of  the  check, 
assigned  eO  much  of  hiu  niuney  in  the  bank.  At  common  law, 
this  would  not  constitute  larceny-  of  e  substantial  thing,  but, 
when  the  legislature  made  a  check  the  subject  of  larceny, 
a  promissor;  note  the  subject  of  larceny,  a  bill  of  ex- 
change the  subject  of  larceny,  it  made  the  taking  of  that 
which  evidenced  a  right  to  a  substantial  thing — a  thing  the 
tiiking  of  whicli  constituted  larceny  at  common  law — lar- 
<'eny.  Any  other  theory  of  reasoning  would  lead  us  to  the 
ronclusion  that  there  wai  no  force  in  those  provisions  of 
our  statute  making  the  stealing  of  a  note  or  check  larceny, 
because  the  tangible  thing  taken  would  be,  in  and  of  itself, 
of  no  value.  By  the  act,  he  stole  the  right  to  a  substantial 
thing,  a  thing  which,  at  common  law,  was  the  subject  of 
larceny,  and  this  justifies  the  statute.  You  take  away  the 
thing  when  you  take  away  my  right  to  the  thing  as  evi- 
denced by  the  instrument  stolen.  Thij  is  a  departure  from 
the  common-law  rule.  It  is  the  theory  of  the  statute.  It  is 
the  theory  upon  which  rests  the  larceny  of  a  writing,  which, 
in  and  of  itself,  constitutes  no  tangible  thing  of  value,  but 
ia  of  value  simply  because  of  the  fact  that  a  right  to  a 
thing  of  value  is  thereby  created.  When  you  take  away 
the  evidence  of  a  right  to  it,  in  contemplation  of  thi^  stat- 
ute, you  take  the  thing  to  which  the  writing  gives  evi- 
dence of  a  right.  If  deprived  of  the  evidence  of  a  right  to 
a  sabstantial  thing — a  tiling  which  might  have  been  a  sub- 
ject of  larceny — by  the  act  of  larceny,  you  are,  or  may  be, 
4lepi'ived  of  a  tiling  of  value. 
B.  BILL!  IMP  The  only  question   here  is   whether  or 

rtj^:'rraa4    '     Bot  this  check  was  a  subject  of  larceny. 

compaision.  The  Statute  makes  instruments  of  this 
kind  the  subject  of  larceny ;  but  the  argument  of  the  defend- 
ant proceeds  on  the  theory  that,  because  the  check  was 
brought  into  existence  by  the  wrongful  act  of  the  defend- 
ant, and   without  the   voluntary   will   and  consent   of  the 
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maker,  the  thing  was  a  dead  piece  of  paper  when  taken, 
and  therefore  had  no  value.  It  was  accepted  and  taken  by 
the  defendant,  after  it  had  been  exeruted  by  the  prosecut- 
ing witness,  as  a  full  compliance  witli  bin  demands  for 
15,000.  It  waa  taken  by  the  defendant  from  Lavelle  with 
instructionB  to  have  it  cashed  and  return  the  money.  Why 
it  was  not  cashed  does  not  appear.  It  appears  that  some 
efforts  were  made  indirectly  by  the  defendant  to  indnce 
the  brother  to  furnish  the  money  demanded  by  Lavelle. 
This  purpose  was  not  consummated.  It  is  true  that  the 
paper  upon  which  the  cherk  was  written  was  furnished  by 
the  defendant;  but,  when  the  check  was  prepared  and 
signed  by  the  prosecuting  witness,  it  then,  upon  its  face, 
constituted  a  demand  for  money  from  the  bank  on  which 
it  was  drawn.  After  it  was  prepared  and  signed,  the  same 
force  operating  that  caused  its  preparation  still  continuing 
to  operate,  it  was  delivered  by  the  prosecuting  witness  to 
Lavelle.  and  by  Lavelle  to  the  defendant.  A  demand  for 
money,  on  the  bank,  was  taken  from  the  prosecuting  wit- 
ness by  putting  the  prosecuting  witness  in  fear,  and  it 
could  well  be  said  that  the  defendant,  with  force  or  vio- 
lence, or  putting  in  fear,  stole  and  took  from  the  person 
of  the  prosecuting  witness  property  that  was  the  subject  of 
larceny. 

The  authorities  to  which  our  attention  has  been  called 
are  not  controlling  in  a  case  like  this,  because  of  our  stat- 
utes, to  which  attention  is  hereinafter  called.  There  has 
been  much  discussion  in  the  books  as  to  the  effect  of  duress 
in  rendering  negotiable  instruments  void  or  voidable.  At 
common  law,  duress  that  would  avoid  a  negotiable  instru- 
ment was  not  considered  unless  it  was  carried  to  such  an 
extent  as  to  create  in  the  mind  of  the  maker  of  the  instru- 
ment a  reasonable  apprehension  of  danger  to  his  life  or 
limb;  unless  he  was  forced  to  the  execution  of  it  through 
reasonable  apprehension  that,  if  he  failed  to  execute  it, 


May  1917]  States  t.  WBaENER.        "  119 

he  would  be  subjected  to  great  peraooal  violence.  A  roan 
has  a  right  to  protect  his  life,  even  to  the  taking  of  his 
assailant's  life.  The  submlesioa  to  coercive  force  of  thiR 
character  ia  not  to  be  taken  as  a  voluntary  act  of  him  who 
submits.  He  chooses,  however,  between  the  two  altema- 
tivea,  great  bodily  injury — immioent  danger  to  bis  life — 
or  the  making  of  the  negotiable  instrument.  Between  the 
two,  he  has  a  choice.  He  chooses  the  latter,  and  executes 
the  iDstrnment.  If  it  passes  into  the  hands  of  an  ianocent 
porcbas^,  it  is  voidable,  but  not  void.  Some  duty  rests 
upon  the  person  making  the  instrument  to  protect  those 
who,  in  the  ordinary  course  of  business,  might,  in  good 
faith,  part  with  their  money  on  the  strength  of  the  validity 
of  the  instrument  created  as  the  same  appears  upon  its  face. 

The  instrument  in  question  was  a  direct  demand  on  the 
bank  to  pay  to  the  person  to  whom  it  was  delivered  the 
amount  of  money  called  for  by  the  instrument.  If  the  bank 
had  paid  upon  this  instrument  the  amount  of  money  for 
which  it  was  drawn,  in  good  faith,  in  the  ordinary  coarse 
of  businesa,  without  knowledge  of  the  duress,  it  would  seem 
that  the  maker  would  not  be  in  a  position  to  recover  from 
the  party  the  money  so  honestly  paid  upon  the  strength  of 
the  demand  so  executed.  As  between  the  parties  to  the 
dnrees,  of  course,  a  different  rule  would  obtain,  but,  as 
to  an  innocent  purchaser  of  a  negotiable  instrument,  the 
statute  provides  (Section  3070  of  the  Code  of  1897) : 

"The  want  or  failure,  in  whole  or  in  part,  of  the  con- 
sideration of  a  written  contract  may  be  shown  aa  a  defense, 
total  or  partial,  except  to  negotiable  paper  transferred  in 
good  faith  and  for  a  valuable  consideration  before  maturity, 
but  if-  such  paper  has  been  procured  by  fraud  upon  the 
maker,  no  holder  thereof  shall  recover  thereou  of  the  maker 
a  greater  sum  than  he  paid  therefor,  with  interest  and 
eoflts." 

As  said  in  Veach  v.  Thompson,  16  Iowa  380,  382: 
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"To  facilitate  the  business  and  commercial  operatiooB 
of  the  conntrj,  it  is  the  policy  of  the  law  to  impart  to 
negotiable  paper  certain  properties  for  the  purpo^  of  a 
free  circalation ;.  hence  a  bona  fide  holder  for  value  before 
maturity  ia  protected  against  all  defenses  which  go  only 
to  make  the  note  voidable,  with  certain  specific  exceptions, 
ns  incapacity/  etc.  •  •  "  Durese,  like  fraud,  does  not 
make  the  note  void,  but  only  voidable." 
t  See,  also,  Callendar  8av.  Bank  v.  Loos,  142  Iowa  1.  Sec- 
tion 3060-a52,  Code  Rupplenient,  1013,  provides: 

"A  holder  iu  due  course  is  a  holder  who  has  taken  the 
instrument  under  the  following  conditions: 

"1.  That  the  instrnmeut  in  complete  and  regular  upon 
its  face. 

"2.  That  he  became  the  holder  of  it  before  it  was  over- 
dne,  and  without  notice  that  it  had  been  previously  dis- 
honored, if  such  was  the  fact. 

"3.     That  he  took  it  in  good  faith  and  for  valne. 

"4.  That  at  the  time  it  was  uegofiated  to  him  he  had 
no  notice  of  any  infirmity  in  the  instrument  or  defect  in 
the  title  of  the  person  negotiating  it." 

Section  3fl60-a5B  provides : 

"The  title  of  a  periion  who  negotiates  an  instrument 
is  defective  within  the  meaning  of. this  act  when  he  obtained 
the  instroment,  or  any  signature  thereto,  by  fraud,  duress, 
or  force  and  fear,  or  other  unlawful  means,  or  for  an  il- 
legal consideration,  or  when  he  negotiates  it  in  breach  of 
faith,  or  under  such  circumstances  as  amount  to  a  fraud." 

Section  3060a56  provides : 

"To  constitute  notice  of  an  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person  negotiating  the  same, 
the  person  to  whom  it  is  negotiated  must  have  bad  actual 
knowledge  of  the  infirmity  or  defect,  or  knowledge  of  such 
facts  that  his  action  in  taking  the  instrument  amounted 
to  bad  faith." 
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Section  3060-a57  provideB: 

"A  holder  io  due  couree  bolda  the  inBtnuneat  free 
f^om  an;  defect  of  title  of  prior  parties,  and  free  from  de- 
fenses available  to  prior  parties  among  themselves,  and 
may  enforce  payment  of  the  instrument  for  the  full  amount 
thereof  against  all  parties  liable  thereon." 

Section  3060-aE9  provides : 

"I'^very  holder  is  deeibed  priina  faoie  to  be  a  bolder 
in  due  course;  but  when  it  is  shown  that  the  title  of  any 
person  who  has  negotiated  the  instrument  was  defective, 
the  harden  is  on  the  holder  to  prove  that  he  or  some  per- 
son under  whom  he  claims  acquired  the  title  as  a  holder 
in  due  course." 

Section  3060-a60  provides: 

"The  maker  of  a  negotiable  instrument  by  making  it 
engages  that  he  will  pay  it  according  to  its  tenor,  and  ad- 
mits the  existence  of  the  payee  and  his  then  csipacity  to 
indorse." 

As  bearing  upon  this  question,  see  State  v.  Thatcher, 
3o  N.  J.  L.  445,  in  which  it  is  said: 

"The  main  question  in  the  case  is,  whether  our  statute 
ia  impotent  to  punish  the  obtaining  by  false  pretences  a 
contract  of  suretyship.  The  note,  in  this  case,  and  the 
pnper  upon  which  it  was  written  belonged  to  the  defendant ; 
the  prosecutor  merely  signed  hiu  name  as  surety,  and  re- 
turned the  note  to  the  defendant.  Waa  this  signature  a 
valuable  thing  within  the  meaning  of  the  fifty-second  sec- 
tion of  our  act  respecting  crimes?" 

It  ie  said  in  that  case: 

"By  the  cheat,  the  prosecutor  was  moved  to  part  with 
the  thing  of  value,  and  was  thereby  placed  in  a  position  of 
jeopardy  which  he  would  not  otherwise  have  occupied.  The 
fraudulent  intent  was  fully  manifested  in  leading  the  prose- 
cutor to  assume  a  legal  liability  which  subjected  him  to  the 
contingency  of  loss." 
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Authoritlee  are  then  cited  pro  and  con.  The  qaestion 
is  then  propouD()ed: 

"Is  the  maker's  own  note  or  contract  of  suretj-ship  a 
valuable  thing?  The  signing  of  the  name  waa  an  act — ^the 
name,  when  signed,  was  a  thing.  Was  it  a  thing  of  any 
value?  While  it  remained  locked  up  in  his  secretary,  it 
was  of  no  value  to  the  maker,  but  eo  instanti  it  pnssed 
out  of  his  bands  by  the  fraud,  it  became  impressed  with 
the  qualities  of  commercial  paper,  and  possessed  to  him 
the  value  which  it  might  cost  to  redeem  it  from  a  bona  fide 
holder.  The  moment  Case  delivered  these  signatures,  he 
assumed  a  liability  to  pay  |1,0(H),  contingent  upon  their 
being  negotiated.  Can  it,  therefore,  be  said  that  a  paper 
which  imposed  such  a  risk  was  of  no  value  to  the  maker? 
Its  value  to  him  consisted  not  in  what  it  would  put  in  his 
pocket,  if  he  retained  it,  but  in  what  might  be  taken  out 
of  his  purse  by  the  delivery  of  it  to  the  defendant,"  citing 
authorities. 

The  court  then  concludes: 

"Under  the  contrary  view,  the  fraud-doer,  instead  of 
obtaining  from  his  victim,  by  false  pretences,  his  bank 
notes,  may  defy  the  law,  by  resorting  to  the  simple  device 
of  getting  hie  check  and  drawing  the  money  at  bank,  or  he 
may  practice  deception  with  impunity  on  the  bank  by 
drawing  their  own  circulating  notes.  Under  our  humane 
system  of  criminal  law,  judicial  ingenuity  should  not  ex- 
haust its  resources  to  reach  an  interpretation  in  favor  of 
the  wrong.  In  common  and  legal  understanding,  the  lan- 
guage of  our  act  is  broad  enough  to  comprehend  the  maker's 
own  negotiable  note  or  contract  of  suretyship,  by  which  a 
piece  of  paper,  before  worthless,  is  stamped  with  an  ex- 
changeable value." 

See,  also,  Bmk  v.  People  of  State  of  Netv  York.  91  N. 
T.  5;  Hart  v.  Church,  126  Oal.  471  (77  Am.  St.  Rep.  185) ; 
Fairbanks  v.  Snow,  U5  Mass.  lo3   (1  Am.  St.  Bep.  446), 
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In  this  last  case,  the  action  was  upon  a  promissory  note 
against  a  woman  and  her  husband.  The  woman  contended 
that  her  signature  was  obtained  by  duress  and  threats  on 
the  part  of  her  husband.  The  case  was  reversed  because 
the  court  refused  to  rule  that,  if  the  defendant  signed  the 
note  under  duress,  it  was  immaterial  whether  the  plaintiff 
knew  when  receiving  the  note  that  it  was  so  signed;  the 
court  saying  that  the  ruling  requested  was  wrong,  both. on 
principle  and  authority. 

It  will  appear  from  the  statute  above  quoted,  and  the 
antboritiea  cited,  that  the  check  in  question  was  not  void, 
but  voidable.  It  is  true  that  it  is  void  as  between  the  par- 
ties, but  not  absolutely  void  as  to  ianocent  purchasers  with- 
out notice,  who,  in  the  ordinary  course  of  business,  took  it  in 
good  faith  and  paid  a  valuable  consideration.  The  instru- 
ment might  become  a  valid  and  enforcible  obligation  against 
the  prosecutor.  For  that  reason,  it  had  some  validity  in 
his  hands,  and  the  taking  of  it  from  his  possession  by  force 
and  violence,  was  the  taking  of  that  which  might  be  the 
subject  of  larceny.  It  was  an  obligation  whereby  a  de- 
mand upon  the  bank  for  |5,000  was  created.  When  it  was 
taken  from  the  possession  of  the  prosecuting  witness,  it 
bore  upon  its  face  all  the  indicia  of  a  demand  by  the  prose- 
cuting witness  on  the  bank  to  pay  to  the  payee  named  in  the 
check  the  amount  of  money  therein  demanded. 

Section  4849  of  the  Code  of  1897  provides  that,  where 
an  instrument  which  creates  a  demand  for  money  is  stolen, 
that  shall  be  adjudged  the  value  of  the  thing  stolen  which 
might,  in  any  event  or  contingency,  be  collected  thereon. 
We  think  the  court  rightly  told  the  jury  that  the  check 
was  a  subject  of  larceny. 

There  are  other  matters  urged  upon  our  attention  by 
appellant  which  we  do  not  think  can  arise  on  another  trial, 
and  are  therefore  not  considered  by  us  at  this  time.  For 
the  reasons  pointed  out,  the  case  ia — Reversed. 
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Ladd,  Salinobr  aod  Btevenb,  JJ.,  concur. 

Evans,  J. — (diBeenting).  T  am  not  able  to  agree  to  the 
reversal  of  thia  case.  I  put  mj  dissect  on  the  ground 
that  the  alleged  miscoDduot  of  the  juror  resulted  in  no  prej- 
udice to  the  defendant.  The  miscondnot  of  jnror  Porter 
is  not  snch  aa  is  contemplated  b.v  Code  Section  5381.  That 
is  to  say,  his  statenieuts  did  not  purport  tu  he  "aa  of  his 
own  knowledge."  We  have  frequentlj-  held  thtit  a  new  trial 
will  not  be  granted  for  miscondiK't  of  a  juror  unless  prej- 
udice be  found.  Hal!  v.  Robinon.  25  Iowa  91;  State  v. 
Cross,  95  Iowa  629;  Carbon  v.  City  of  Ottumtca,  95  Iowa 
524;  Sathatcay  v.  Burlingtm,  C.  R.  rf  A\  R.  Co.,  9T  Iowa 
747.  In  obedience  to  that  rule,  the  defendant  bus  apecifled 
the  prejudice  in  this:  that  the  juror  Onnisky  was  unduly 
inflnenced  by  the  statements  of  juror  Foster.  Did  the  state- 
ments of  juror  Foster  result  in  prejudice  to  the  defendant 
in  a  l^al  sense?  In  considering  this  question,  we  have  no 
right  to  separate  it  from  the  record  of  the  case  in  its  en- 
tirety. The  evidence  of  defendant's  guilt  was  overwhelm- 
ing and  practically  undisputed.  The  only  defense  put  for- 
ward was  that  of  insanity,  and  the  evidence  in  support 
thereof  was  so  unsubstantial  as  to  be  hardly  worthy  of 
the  name.  A  verdict  of  acquittal  would  have  been  a  clear 
miscarriage  of  justice.  Likewise,  only  in  less  d^;ree,  would 
have  been  a  disagreement.  There  was  no  room  under  the 
evidence  for  a  conscientious  difference  of  opinion.  The 
jnry  returned  the  only  verdict  which  it  could  conscientious- 
ly find.  This  state  of  the  record  is  a  very  important  con- 
sideration, in  that  it  reduced  the  probability,  if  it  did  not 
eliminate  the  possibility,  of  any  legal  prejudice  to  the  de- 
fendant. This  was  undoubtedly  a  pro[)er  consideration  by 
the  trial  court.  It  was  so  held  in  the  Cross  rase,  96  Iowa 
629.  That  case  was  very  similar  in  its  facta  to  the  case  at 
bar.  The  question  of  misconduct  of  the  jury  was  presente'l 
on  appeal.    In  that  case,  as  in  this,  a  juror  had  stated  that 
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the  defendant  had  been  concerned  in  previous  offcnBes. 
Upon  a  consideration  of  the  entire  record,  the  manifest 
gnilt  of  the  defendant  was  deemed  a  proi>er  consideration 
in  finding  that  no  prejudice  was  eufTered.  Quoting  from 
the  opinion: 

"The  evidence  satisfies  us  that  the  defendant  is  guilty 
of  the  offense  of  which  he  was  convicted,  and  we  are  of  the 
opinion  that  the  alleged  miBconduct  of  the  jury  furniBhes 
no  sufficient  ground  for  a  new  trial." 

In  the  Hathaway  case,  97  Iowa  747,  a  Juror  had  ae- 
snmed  to  state,  as  of  his  own  knowle^e,  facts  material 
to  the  issue,  and  became  thereby  clearly  guilty  of  miscon- 
duct.   In  that  case,  the  court  said : 

"But  this  case  should  not  be  reversed  on  account  of 
these  acts  of  juror  Joslin,  if  the  verdict  actually  rendered 
was  substantially  just.  In  other  words,  if,  in  view  of  all 
of  the  evidence,  the  verdict  effectuates  justice  between  the 
parties,  it  should  not  be  set  aside,  and  the  parties  put  to 
the  trouble  and  expensie  of  a  new  trial,  because  of  the  mis- 
conduct of  a  juror  in  the  jury  room.  It  seems  to  us,  on  a 
full  examination  of  all  of  the  evidence,  that  substantial  jus- 
tice has  been  done  by  the  verdict  rendered;  that,  under 
the  view  of  the  evidence  most  favorable  to  the  plaintiff,  he 
vonld  only  have  been  entitled  to  nominal  damages,  if 
any;  •  •  "  We  are  therefore  of  the  opinion  that  we 
are  not  warranted  in  reversing  this  c^se  for  the  misconduct 
complained  of." 

Turning  now  to  the  affidavit  of  Oransky  for  the  speci- 
flcatioD  of  prejudice,  the  two  following  excerpts  therefrom 
contain  all  there  is  therein  on  the  subject  of  prejudice: 

"That  I  felt  that  there  had  been  nothing  shown  to  us 
which  indicated  that  the  defendant  had  ever  been  anything 
else  than  a  law-abiding  citizen,  and  I  could  not  understand 
how  Boch  a  man  in  his  right  mind  could  suddenly  attempt 
some  crime  of  this  kind.    •    •    •    i  ^as  thoroughly  tired 
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from  the  long  confinement  and  strain  of  the  trial,  and  /  aui 
unable  to  say  how  much  influence  the  statements  about  the 
stealitig  of  the  coal  had  on  my  mind;  but  the  fact  is  that 
these  Btatements  were  made  at  the  time  that  I  was  attempt- 
ing to  determine  the  sanity  or  insanity  of  the  defendant, 
and  arguing  that  I  could  not  understand  how  a  man  who, 
BO  far  ae  I  knew,  had  always  been  a  respectable  businees 
man  could  get  mixed  In  this  Bort  of  a  crime  unless  he  were 
crazy," 

It  will  be  noted  from  the  foregoing  that  Oran»kj  did 
not  claim  in  his  affidavit  that  he  was  Influenced  by  Fos,- 
ter's  statement  to  agree  to  the  verdict.  The  utmost  of  his 
declaration  was  that  be  was  "unabie  to  say."  The  affidavit 
of  the  juror  Butler  reciting  his  conversation  with  Oransky 
immediately  before  the  third  ballot,  which  resulted  in  the 
verdict,  tends  to  show  that  the  juror  Oransky  waa  not  in- 
fluenced in  his  verdict  by  the  statements  of  Foster,  bflt 
was  influenced  solely  by  absence  of  evidence  iu  support  of 
the  defense  of  insanity.  In  so  far  as  there  is  dispute  in 
the  affidavits,  if  any,  the  facts  should  be  found  in  support 
of  the  ruling  of  the  trial  court. 

Upon  the  second  ballot,  the  jurors  stood  11  tol.  for 
conviction.  Oransky  alone  voted  otherwise.  His  affidavit 
sets  forth  the  reason  for  his  vote  of  acquittal.  The  .reason 
thus  stated  and  the  state  of  mind  indicated  by  it  wei-e  them- 
selves wholly  unjustifiable.  It  is  argued  by  the  defendant 
that  it  would  have  been  clearly  prejudicial  error  if  evidence 
of  previous  crimes  of  the  defendant  had  been  introduced 
on  the  trial.  Let  this  be  conceded.  And  yet  this  juror 
declared  himself  unable  to  believe  the  defendant  guilty  be- 
cause it  did  not  appear  from  the  evidence  that  he  had  ever 
been  gnil^  before.  In  other  words,  he  would  act  permit 
himself  to  be  persuaded  of  the  guilt  of  a  defendant  on  trial 
for  his  first  offense  unless  it  were  made  to  appear  that  it 
was  not  hia  first  offense.    I  take  it  that  the  majority  deem 
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the  doubts  of  the  juror  ae  justified  b;  the  defease  of  in- 
sanity. But  the  previous  law-abidiug  character  of  the  de- 
fendant was  not  put  forward  in  support  of  such  defense  of 
iDsanity.  Such  hypothesis  was  not  included  in  defendant's 
hypothetical  question  to  his  experts.  The  utmost,  there- 
fore, that  can  be  claimed  from  Ornnsky's  afildavit  is  that 
the  statements  of  juror  Poster  drove  out  of  his  mind  an 
idea  that  had  no  business  there. 

Surely,  therefore,  in  tlie  light  of  our  previous  cases,  we 
ought  not  to  ignore  the  state  of  the  record  before  us,  with 
its  overwhelming  evidence  of  guilt.  We  have  frequently  'said 
that  the  trial  court  has  a  large  discretion  in  the  matter  of 
granting  or  refusing  a  new  trial  on  tliis  ground.  Perry  v. 
Cottingham,  63  Iowa  41.  Such  discretion  necessarily  takes 
account  of  the  entire  record  of  the  case.  If  I  am  right  in 
saying  that  upon  this  record  an  sicquitlal  or  disagreement 
of  the  jury  would  have  been  a  clear  miscarriage  of  justice, 
will  a  reversal  by  us  upon  this  ground  be  anything  other, 
wi^?     I  would  affirm. 

Weaves  and  Preston,  JJ.,  concur  in  the  dissent. 


LusLLA  Stbppkn  «t  al.,  Appellants,  v.  P-  Prkobrick   Bkb- 
END  et  al..  Appellees. 

WZUil:  Constractlan— Duty  to  HarmontEe  AU  ProTlalona — Derlse 
1  "To  Oblldren  uid  Thelt  Helm."  All  provlsloiu  of  a  will  muHt, 
If  possible,  be  harmonized,  and  If  not  poafllble,  tben  the  provl- 
BlODB  of  a  eodlcll,  being  tbe  last  expression  of  testator's  wlab, 
muBt  be  followed  in  preference  to  the  provisions  of  the  will 
proper.  So  held  where  the  will  devised  a  life  estate  to  children 
wltb  remainder  over  to  the  descendants  of  the  children,  while 
a  codicil  devised  the  Mtate  In  fee  "to  children  and  their  heirs." 

PRINCIPLE!  APPLIED:  Bj  the  will,  testator's  entat«  was 
divided  Into  toor  parts.  Bach  part  was  to  he  held  in  trust  for 
tb«  support  of  a  child  or  for  tbe  aopport  of  the  child's  descend. 
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ants  In  case  tbe  child  died.  It  a  child  died,  leaving:  no  deoeend- 
ants,  tben  auch  ebare  was  added  pro  rata  to  the  remaining 
aharea.  After  all  the  children  died,  then  the  troat  caaaed,  and 
the  propert7  deacended  to  the  descendants  of  the  children,  each 
group  of  descendants  taking  the  shar«  of  their  parent  as  It  then 
Stood. 

By  a  codicil,  teatator  provided  that  the  trust  ahonld  ceaae 
after  10  years,  and  that  the  property  should  then  descend  "to 
aaid  children  and  their  helra,  aa  provided  In  my  said  vUl,  npon 
the  termination  of  the  trust"  Beld  that,  harmonizing  the  con- 
flicting provisions  and  giving  due  weight  to  the  codicil  as  the 
last  expreseed  wish  at  testator,  the  respective  shares,  at  the  end 
of  the  lO-year  limit,  descended  abeolutel]'  to  the  cblldrm  tben 
living  and  to  the  descendants  of  those  children  not  then  aur- 
vlving — that  doscendanta  of  a  living  child  took  nothing. 

WHJl^r    Annulment — Bight  of  Ezecntor  to  Object,    TCzecutora  and 

2    trUBteea  under  a  will  may  not  object  to  a  decree  setting  aalde 

a  will,  on  the  ground  of  the  mental  Inoompetency  of  the  teata- 

tor,  after  due  hearing  to  the  c our t,*^  simply  becauae  some  of  the 

i  were  then  lasane  and  assumed  to  consent  to  such  de- 


rtrsAKS  PSBSOHS:     Qnardlan  Ad  Litem— Allowance.    Reasonable 
3    allowances  to  guardians  ad  litem  for  services  rendered  in  the 
cause  are  proper.    Sec.  3485,  Code,  1S9T. 

Appeal  from  Scott  District  Court. — F.  D.  Letts,  Judge. 

Monday,  January  ^,  1917. 

Bbheabinq  Denibd  Tuesday,  May  22,  1917. 

Suit  in  equity  to  set  aside  a  decree  in  probate,  which 
df  cree,  it  is  alleged,  was  entered  by  consent  in  a  contest  over 
the  probate  of  the  will  of  Johann  Berend,  deceased ;  and  to 
reinstate  the  contest  orer  the  probate  of  the  will.  Defend- 
auta  demurred  to  the  petition,  and  their  demurrer  was  aufr 
tiiined,  and  judgment  was  entered  against  plaintiffs  for 
cuKts.     Plaintiffs  appeal. — Affirmed. 

Eelmick  d  Boudinot  and  Scott  d  Scott,  for  appellants. 


Charles  QiHk,  for  appellee* 
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Deemer,  J. — I.  Joliann  Bereod  died 
«nictton'^°''diitr  te9t.^te,  leaving  surviving  the  defendaotfi 
all  proriBions:  hereiu,  four  children.  He  died  seized  of 
dr.n  and  their  sometliing  ovcr  300  acres  of  land  in  Scott 
Countj,  Iowa,  His  will  was  filed  for  pro- 
bate Jannarj  25,  1910,  and  notice  of  the  probate  thereof 
was  given  by  publication,  as  the  law  requires.  P.  Frederick 
rterend,  a  son  of  the  deceased's,  and  one  of  (he  defendants 
herein,  filed  objections  and  exceptions  to  the  probate  of 
tbe  will,  on  the  ground  that  the  testator  was  of  unsound 
mind  at  the  time  the  will  and  the  codicil  thereto  were  exe- 
cuted. It  is  alleged  that  this  contest  came  on  for  hearing  on 
December  7,  1910,  and  a  jury  wa3  impaneled  to  try  tbe  said 
contest;  but,  before  the  contest  wa«  determined,  the  defend- 
ants herein,  being  all  the  snrviving  children  of  the  deceased, 
agreed  npon  a  settlement  of  the  contei^t,  and  entered  into  an 
agreement  in  writing  for  a  division  among  themselves  of  all 
the  property  of  the  deceased.  The  jury  was  discharged,  and 
a  decree  was  entered  pursuant  to  the  stipulation,  setting 
aside  the  will  and  codicil,  and  a  decree  was  entered  award- 
ing to  each  of  the  children  a  one-fourth  interest  in  dece- 
dent's estate,  save  that  P.  Frederick  Berend's  share  was  di- 
minished by  tbe  sum  of  $500,  and  he  relinquished  all  claims 
he  had  against  the  estate  for  services  rendered  and  labor 
performed,  and  Louisa  Bereud,  oue  of  the  heirs,  was 
awarded  |200  out  of  the  estate  for  cai-e  of  and  services  to 
tbe  deceased  during  his  lifetime.  The  decree  also  provided 
that,  as  P.  Frederick  Berend  had  already  placed  a  mort- 
gage upon  his  undivided  share  of  the  estate,  this  mortgage 
should  attach  to  bis  one-fourth  interest,  and  he  was  awarded 
a  particular  80  acres  as  hia  share  of  the  estate.  Referees 
were  appointed  to  appraise  and  divide  the  real  estate  ac- 
cording to  the  provisions  of  the  stipulation  and  the  de- 
cree. This  decree,  as  will  be  noticed,  was  entered  Decem- 
ber 13,  IdlO.  The  present  action  was  commenced  some 
Vol.  180  lA.— 8 
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time  ID  the  year  1915,  and  stands  upon  an  amended  and  sub- 
stituted petition  filed  November  9,  1915.  '  It  was  brought  bj 
or  for  Lnella  Steflfen  and  Amalia  B'erend,  minor  rhildren 
of  Louisa  Berend,  one  of  the  defendants,  by  flieir  next 
friend,  William  Gethmann,  a  trustee  appointed  by  the  will 
of  the  deceased,  and  also  the  executor  named  in  the  will, 
the  Mary  and  E.  W.  Gethmann  Benevolent  Association,  and 
Adolph  Gethmann,  a  contingent  trustee  under  the  will. 

The  minor  children  claim  that  they  have  a  vested  inter- 
est in  the  estate  by  way  of  remainder  under  the  will, 
Gethmann  claims  that  he  was  appointed  trustee  and  also 
executor  under  the  will,  and  given  apeciflc  compensation 
for  his  servicea  as  trustee.  The  benevolent  association 
claims  that  it  had  a  contingent  interest  under  the  will,  and 
Adolph  Gethmann  claims  that  he  waa  appointed  a  trus- 
tee under  the  will  in  the  event  William  Gethmann  was  un- 
able to  act. 

It  was  also  averred  that,  since  the  commencement  of 
this  suit,  defendants  Edward  Berend,  Louisa  Berend  and 
Minnie  Berend  have  been  adjudged  insane,  and  that  William 
Gethmann  has  been  appointed  as  their  permanent  guar- 
dian. It  was  also  admitted  that  the  usual  notice  for  the 
probate  of  the  will  was  given  by  publication,  and  that  P. 
Frederick  Berend  filed  objections  and  exceptions  to  the  pro- 
bate of  the  will,  which  resulted  in  the  decree  hitherto  men- 
tioned. But  it  ja  averred  that,  as  no  notice  was  given  of 
the  probate  thereof  except  by  publication,  no  one  is  bound 
by  the  decree  entered  therein,  except  those  who  were  per- 
sonally served  with  notice  thereof,  or  who  appeared  in  the 
probate  proceedings.  It  is  further  averred  that,  at  the  time 
the  contest  came  on  for  hearing,  and  at  the  time  the  settle- 
ment was  made,  Edward,  I,«uisa  and  Minnie  Berend  were 
each  and  all  unsound  of  mind  and  incapable  of  triinsixiing 
business,  and  that  the  purported  settlement  and  agreement 
for  the  division  of  the  property  was  null  and  void,  and  a 
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fraud  upon  tlie  rightH  of  the  plaintiffs  to  this  suit.  Tbey 
further  alleged  that  the  decree  of  the  probate  court,  based 
upoD  the  agreement  and  stipulation,  was  absolutely  null 
and  void  and  of  do  effect,  for  the  reasons  stated. 

A  guardian  ad  litem  was  appointed  for  the  defendants 
who  are  claimed  to  be  of  unsound  mind,  and  the  guardian 
filed  a  demurrer  to  the  petition,  upon  the  grounds:  (1) 
Misjoinder  of  parties  plaintiff;  (2)  the  action  is  barred  by 
the  statute  of  limitations;  (3)  no  grounds  are  stated  for  a 
modiflcation  of  the  decree  in  the  probate  proceedings;  (4) 
the  court  had  no  power  to  vacate  or  set  aside  that  decree; 
and  (5)  that  plaintiffs  are  not  entitled  to  the  relief  de- 
manded or  to  any  relief.  This  demurrer  was  sustained,  and 
the  appeal  is  from  that  order. 

At  the  outset,  it  is  necessary  to  go  to  the  will  and 
codieil  of  the  deceased.  By  the  terms  of  the  original,  so  far 
as  material  to  this  controversy,  testator  devised  all  his 
property  in  trust  to  William  Gethmann,  for  the  following 
uses  and  purposes: 

"(3)  My  said  trustee  shall  take  and  hold  said  prop- 
erty for  the  benefit  of  my  four  children,  P.  Frederick  Berend, 
Edward  Berend,  Louisa  Berend  and  Minnie  Berend,  and 
their  descendants,  which  property  shall  be  divided  into 
four  shares.  The  shares  of  my  three  children,  Edward  Ber- 
end, Louisa  Berend  and  Minnie  Berend,  shall  in  the  begin- 
ning be  equal,  and  that  of  P.  Frederick  Berend  shall  be 
$500  less  than  that  of  either  of  my  other  three  chil- 
dren.    •    •    • 

"(5)  My  said  trustee  shall  devote  the  net  income  of 
the  respective  shares  of  each  of  my  said  children  in  each 
year  so  far  as  necessary  to  the  support  of  such  child,  and 
in  case  of  death  of  any  child,  the  descendant  or  descend- 
ants of  Such  child  shall  be  entitled  to  such  net  income,  so 
far  as  may  be  Dece»^sai-y  for  their  support  and  education. 
Any  portion  of  such  net  income  uot  required  for  such  pur- 
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pose  flhall  be  added  to  the  share  of  such  child  or  Its  de- 
Bceadatits  in  sncb  trust  fund. 

"(6)  My  said  trustee  shall  keep  a  separate  accoant 
of  Btich  child's  share  of  the  trust  fund. 

"(7)  In  the  case  of  the  death  of  any  of  my  said  chil- 
dreil  prior  to  the  last  survivor  of  them,  leaving  no  children 
or  lineal  descendants,  or  the  death  of  the  last  lineal  de- 
scendant of  any  deceased  child,  then  such  share  represented 
by  such  decedent  shall  be  divided  equally  between  the  re- 
maining shares  of  said  trust  still  existing,  and  ^uch  share 
shall  cease  to  exist. 

"(8)  When  all  of  my  children  above  named  shall  have 
died,  then  forthwith  the  trust  hereby  created  shall  cease, 
and  the  whole  tmst  fund  and  all  the  trust  property  of  every 
kind  then  existing  shall  paas  to  and  vest  in  the  heirs  of  m\ 
deceased  children;  each  child's  share  as  constituted  at  that 
time  (in  case  such  child  has  children)  shall  descend  to  such 
child's  children  in  equal  share, 

"(9)  It  is  niy  will  that,  in  case  of  vacancy  of  the  trust 
hereby  created,  that  Adolph  Gethmann  be  and  he  is  hereby 
appointed  to  fill  such  vacancy. 

"It  is  my  will  that  said  William  Qethmaon,  or  any 
trustee  appointed  by  or  under  this  will,  shall  receive  a  rea- 
sonable compensation  for  his  services  as  trustee,  which 
compensation  -shall  be  fixed  by  the  district  court  of  Iowa 
for  Scott  County.     •     •     • 

"I  hereby  appoint  my  nepbew,  William  Gethmann,  ex- 
ecutor of  this  will,  and  hereby  exempt  him  from  giving 
any  bond,  either  as  executor  or  trustee  under  this  ^ill." 

The  codicil,  which  was  executed  something  like  a  year 
and  three  months  after  the  signing  of  the  original  will, 
contained  these  provisions: 

"Clause  1.  It  is  my  will  tliat  the  tmst  in  my  last  will 
and  testament  created  shall  terminate  at  the  end  of  ten 
years  from  the  date  of  my  death,  and  at  that  time  that  tuv 
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Bhares  o(  my  said  children  in  eaid  trust  estate  shall  veat  in 
said  childreo  nnd  their  heirs  as  provided  in  my  aaid  will 
upon  the  termination  uf  the  trust,  except  that,  in  caae  my 
daughter  Minnie  Elerend  ahall  die  without  lineal  descend- 
ants, either  liefore  or  after  the  termination  of  said  trust,  it 
is  my  will  that  one  fourth  of  her  share  then  remaining 
shall  go  to  the  Mary  &  E.  W.  Gethmaun  Benevolent  Asso- 
ciation, a  corporation  to  be  hereafter  formed  for  benevolent 
purposes. 

"Clause  2.  In  case  the  income  from  the  share  of  any 
of  my  children  shall  not  be  sufBcient  for  the  support  of 
each  child,  it  is  my  will  that  my  said  trustee  shall  sell  such 
part  of  the  share  of  said  child  as  shall  be  sufficient  for  the 
support  of  said  child. 

"Clause  3.  It  is  my  will  that  my  children  or  their  hus- 
bands who  are  capable  of  farming  shall  have  the  first  op- 
portunity, if  they  so  desire,  to  lease  the  real  estate  belong- 
ing to  my  estate  from  my  said  trustee,  but  no  one  child  shall 
have  snch  right  as  to  more  than  80  acres  of  said  real  es- 
tate." 

Appellants'  main  point  la  that  this  will  and  codicil 
gave  to  the  testator's  children  a  life  estate  only  in  his  prop- 
erty, with  remainder  over  to  the  grandchildren,  among 
whom  were  the  plaintiffs  herein,  and  that  the  consent  de- 
cree made  in  the  probate  proceedings  was  in  fraud  of  their 
rights  and  should  be  set  aside.  Both  the  will  and  the  codi- 
cil create  a  trust  estate  in  Gethmann,  the  trustee,  which, 
by  the  will,  was  to  last  until  the  death  of  each  and  all  of 
defendants'  children.  Until  that  time,  the  income  from  the 
shares  of  each  of  the  children  was  to  be  used,  so  far  as 
necessary,  for  the  support  of  such  child,  or,  in  the  event  of 
the  deulh  of  any  leaving  descendants,  then  for  the  support 
and  education  of  such  descendants;  and,  in  the  event  of  the 
death  of  any  of  the  children  prior  to  the  death  of  the  last 
survivor,  leaving  no  children  or  lineal  descendants,  or  the 
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death  of  the  last  lineal  [lesteiidaut  of  an;  deceased  child, 
tlip  share  i-epreaented  bv  Mich  deuedent  was  to, be  divided 
e<luall,T  among  the  reninining  eharea  still  existing.  It  was 
expressly  provided  that,  when  all  the  testator's  children 
(lied,  the  trust  .should  cease,  aud  the  whole  of  the  fund  and 
of  the  trust  property  should  pass  to  the  heirs  of  his  deceased 
children,  and  that  each  child's  share  as  constituted  at  that 
time  should  descend  to  such  child's  children  in  equal  shares; 
that  is,  per  stirpes  and  not  per  capita.  By  the  codicil,  the 
trust  estate  created  by  the  will  was  to  terminate  at  the  end 
of  ten  years  from  testator's  death,  and  at  that  time  the 
shares  of  his  children  in  the  trust  estate  were  to  vest  "in 
said  children  and  their  heirs,"  as  provided  in  his  original 
will,  on  the  termination  of  the  trust,  with  tlie  exception  of 
Minnie  Berend's  share,  as  stated  in  the  codicil.  It  is  quite 
clear  that,  by  the  terms  of  the  original  will,  testator's  es- 
tate was  given  in  tinst  to  the  named  trustee,  for  the  use 
and  benefit  of  the  four  children  named,  during  their  lives 
or  the  lives  of  their  children  or  descendants  down  until  the 
death  of  the  four  children,  aud  that,  upon  the  happening 
of  the  latter  event,  the  property  was  to  pass  to  and  vest  in 
the  heirs  of  the  dpceased  children.  By  the  terms  of  the  cod- 
icil, the  trust  estate  was  to  terminate  ten  years  from  the 
testator's  death,  and  at  that  time,  the  shares  of  his  chil- 
dren were  to  vest  in  those  children  and  their  heirs,  as  pro- 
vided in  his  will,  upon  the  termination  of  the  trust. 

The  diflicuity  here  is  to  determine  what  became  of  the 
estate  upon  the  determination  of  the  trust  at  the  end  of  the 
lOyear  period.  Did  it  go  in  fee  to  his  children  who  were 
then  all  alive;  or  did  1hoy  take  but  a  life  estate  in  the  in- 
comes for  their  support,  with  the  remainder  to  their  heirs; 
or  did  they,  the  children  then  in  being,  and  their  heira, 
among  whom  were  the  plaintiffs  first  named,  take  an  estate 
in  fee  simple? 

These  questions  are  not  easy  of  solution,  because  of  tho 
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failure  of  the  testator  to  make  plain  his  wishes  and  deeires. 
6t  the  terms  of  the  original  will,  testator's  children  were 
nevrr  to  receive  aojthing  more  than  the  use  and  income  of  ■ 
their  share  of  testator's  estate  during  their  lives,  and,  upon 
the  death  of  all  of  them,  the  trusH:  was  to  cease,  and  the 
entire  estate  was  to  pass  to  the  heirs  of  his  deceased  cbil- 
dreo. 

B;  the  terms  of  the  codicil,  the  trnst  estate  was. to  cease 
at  the  expiration  of  ten  years  from  testator's  death,  and  the 
shares  of  said  children  were  then  to  vest  in  said  children 
and  their  heirs,  as  provided  in  said  wilt,  upon  the  termina- 
tion of  the  trust  estate.  Under  the  codicil,  it  is  apparent 
that  some  estate  was  to  vest  in  testator'^  children  and 
their  heirs  at  the  termination  of  the  trust  estate.  Appel- 
lautfl  sa;  that  this  vas  a  life  estate  in  the  child  or  children, 
with  remainder  over  to  their  heirs;  while  appellees  say 
that  the  estate  vested  at  that  time  in  fee  in  such  of  tes- 
tator's children  as  were  then  living  and  the  heirs  of  such 
children  as  were  then  dead,  if  there  should  be  such  chil- 
dren. The  gift  under  the  codicil  was  to  testator's  children 
nud  their  heirs.  This,  under  our  law,  would  be  a  gift  in 
fee  to  such  of  the  children  as  anrvived,  and  tn  the  heirs  ot 
those  who  did  not  survive.  Fierson  v.  Lane.  60  Iowa  6ft. 
At  common  law,  a  devise  to  one  and  his  children  created 
a  joint  tenancy,  when  the  person  named  had  children  at 
the  time  of  the  devise;  but  when  no  such  children  existed, 
the  term  "children"  was  construed  as  a  word  of  limita- 
tion, and  as  the  equivalent  of  "issue"  or  "heirs  of  his  body," 
creating  a  conditional  fee,  or  an  estate  tail.  But  a  devise 
to  one  and  his  heirs  was  universally  held  to  create  an  estate 
in  fee  simple.  In  order  to  find  an  interest  in  these,  plain* 
tiffs,  it  is  necessary  to  overlook  the  codicil,  which  clearly 
provides  for  a  vesting  of  the  estate  in  testator's  children 
and  their  heirs  at  the  expiration  of  the  in-year  trust  period. 
Appellants  say  that  the  phrase  ia  qualified  vy  this  proviso: 
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'  "Aa  provided  in  my  said  will  upon  tbe  terminatioo  of  the 
troet."    This,  it  will  be  noticed,  is  followed  by  an  exception 

■wMcb  clearly  indicates  that  iie  intended  his  children  to  take 
something  more  than  a  life  estate  or  the  income  from  the 
property;  for  it  provides  that,  in  the  event  one  of  the  chil- 
dren died  withont  lineal  descendants,  either  before  or  after 
the  termination  of  the  trust,  one  fourth  of  his  share  remain- 
ing should  go  to  tbe  benevolent  association.  Manifestly, 
if  appellants'  contention  be  correct,  Minnie  Berend  bad  no 
»hare  which  conld  pass  after  the  termination  of  the  troRt; 
for  she,  according  to  their  claim,  had  nothing  bat  a  life 
estate,  which  would  cease  at  her  death.  Moreover,  at  her 
death  she  conld  not  have  lineal  descendants  to  whom  her 
property  might  pass. 

It  will  be  noticed  that  the  original  will  provides  for  a 
division  of  tbe  estRte  into  four  sharfs.  which  were  allotted 
to  his  four  children,  and  these  were  to  be  kept  separate. 
True,  these  shares  were  not  to  pass  by  the  original  will 
directly  to  the  beneficiaries;  they  or  their  children  were 
simply  to  have  the  use  of  the  income  thereof  until  the  death 
of  all  of  testator's  children,  when  it  was  to  pass  to  the  beirs 
of  his  deceased  children.  But  by  the  codicil  we  think  it 
clear  that  testator  intended  a  vesting  of  the  shares  thereto- 
fore allotted  to  his  children  directly  in  such  children  or 
their  heirs  at  the  end  of  the  Id-year  trust  period.  This 
is  the  only  way  to  harmonize  the  different  provisions  of  the 
will,  and  it  is  our  dnty  to  so  construe  it  as  to  harmonize 
all  of  its  provisions,  if  that  be  possible;  and  if  it  is  not  pos- 
sible, and  there  be  a  conflict  between  the  codicil  and  the 
will,  then  the  codicil,  being  the  Imt  expression  of  the  tes- 
tator, must  govern. 

II.     Although  it  Is  charged  that  the  de- 

^'  menr 'riSt"<Ir    '^'"^  Setting  aside  the  will  was  based  upon 

^Motor  to         (i,g  stipulation  and  agreement  entered  into 

between  tbe  parties,  ami  that  they  or  some 
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of  tbem  were  non  compos  mentis  when  tbe  a^eement  was 
entered  into,  the  record  ahowB  that  the  will  waB  set  aside 
after  a  hearing  to  the  court,  a  jnrj  being  waived,  upon  the 
teatimon;  introduced  pro  and  con  upon  that  hiring. 

The  conrt  foond  that  testator  was  insane,  and  the  de- 
cree ordered  that  the  will  he  set  aside  and  held  for  nanght. 
It  then  appears  that  the  parties,  testator's  children,  had 
agreed  npon  a  settlement  and  division  of  the  estate,  and  the 
decree  approved  and  confirmed  this  settlement.  Attorneys' 
fees  were  allowed  for  the  attorneys  representing  the  pi"©- 
ponents  of  the  will,  in  the  sum  of  |1,000.  It  also  appears 
that  the  trustee  appointed  by  the  will  was  also  a  party  to 
the  will  contest,  and  appeared  by  counsel.  This,  no  doubt, 
is  tbe  reason  why  nothing  is  said  in  argument  respecting 
bis  rights  as  trustee  or  executor  r^arding  the  interests  of 
the  benevolent  association.  Surely,  neither  tbe  trustee  nor 
the  executor  named  in  tbe  will  may,  under  these  circum- 
stances, attack  the  decree  entered  upon  tbe  will  contest. 

III.  The  benevolent  association  has 
*■  'o"!^"  "^um  °<**l'i°g  more  than  a  contingent  interest, 
rovuc&  '  "'  which  never  could  amount  at  any  time  to 
more  than  one  fourth  of  Uianie  Bei'isud's 
one-fourth  interest  In  the  estate  of  her  father,  and,  accord- 
ing to  the  tacit  admissions  of  counsel  for  plaintiffs,  its 
caaae  of  action,  if  it  ever  bad  any,  is  barred  by  the  stat- 
ute; BO  that  we  need  not  give  this  matter  further  attention. 

The  only  serious  question  in  the  case  is  whether  or  not 
tbe  minor  children  of  Louisa  Berend,  she  (Louisa)  being 
yet  alive,  have  or  had  a  vested  interest  in  tbe  estate  of  Jo- 
haon  Berend  under  tbe  will  and  codicil  which  we  have  hith- 
erto set  oat  We  reach  tbe  conclusion  that  they  did  not 
acquire  such  interest,  and  for  this  reason  tbe  demurrer  to 
tbe  petition  was  properly  sustained. 

Tbe  trial  court  allowed  tbe  guardian  ad  litem  for  the 
defendants  herein  the  sum  of  flOO,  and  of  this,  complaint 
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is  made  is  the  errors  assigned.  The  brief  of  points  does  not 
rover  this  alleged  error,  and  nothing  is  said  in  argument 
respectipg  the  matter,  beyond  a  mere  statement  of  error. 
The  amount  is  not  challenged,  and  we  Icnow  of  no  reason 
why  a  guardian  ad  litem  properly  appointed  for  insane  de- 
fendants may  not  have  compensation  for  his  services.  Sec- 
tion 3485,  Code,  1897,  authorizes  the  appointnieu't  of  snch 
a  guardian.  Finding  no  error,  the  judgment  must  be,  and 
it  is, — Affirmed. 

Weaver,  Evans  and  Pkeston,  JJ.,  concur. 

SalingeEj  J.,  concurs  in  result. 


Sabah  Vokis,  Executrix,  et  al.,  Appellants,  v.  E.  J.  West 
et  al.,  Appellees. 

HOMESTEAD:  Bights  of  BelTs—IJabUlty  of  HomeateMl  for  Ant^ 
c«d«at  Debts  of  Issue.  Homestead  property  pasBing  to  children 
of  a  deceased  owner  1b  not  exemiit  from  the  debts  o(  such  chil- 
dren: 

(a)  If  the  property  passes  by  devise,  or 

(b)  If  the  property  passee  by  dnicent  BDd  a  spouse  turvivet 
the  owner.    Section  2986,  Code,  1897. 

Weaver,  J„  dissents  as  to  Holdlns  (b). 

Appeal  from  Clarke  District  Court. — H.  K.  Evans,  Judge. 

Tuesday,  Mat  22,  1917. 

CoNTBOVERSv  to  determine  whether  certain  land,  claimed 
to  be  a  homestead,  is  exempt  from  the  debts  of  an  heir. 
Decree  for  the  defendants  in  the  district  court,  holding 
the  property  liable  for  the  payment  of  the  debts.  Plaintiffs 
appeal. — A  ffirm  ed. 

W.  B.  Tallman  and  Temple  £  Temple,  for  appellants. 

0.  M.  SUiymaker,  for  appellees. 
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Gaynob,  C.  J. — On  the  4th  day  of  April, 
ri°"trS!"heir»-    ■'^^^'    S»™"«'   Walker  departed   thia    life, 
hSroMt^ad'for     tes'^te.     His  will  provided: 
dSbtT^rifBOB.  '^t-     ^"^  *''^  payitiEHt  of  hie  debts. 

2d.  "I  bequeath  to  my  wife,  Elizabeth 
Adaline  Walker,  all  my  property,  both  real  and  personal, 
for  her  sole  use  and  benefit  during  her  lifetime." 

3d.  "I  direct  that  the  remainder  of  my  estate  be  di- 
vided, share  and  Bbare  alike,  between  my  six  children, 
James  H.  Walker,  Sarah  C.  Walker,  Samantha  A.  Hines, 
Ola  Powell,  Clara  J.  Black  and  John  8.  Walker." 

4th.     Nominates  an   executor. 

This  will  was  duly  admitted  to  probate.  Upon  the 
probate  of  the  will,  the  widow  elected  to  take  her  distrib- 
utive share  in  the  real  estate,  and  renounced  any  rights  un- 
der the  will.  Among  the  property  devised  was  the  home- 
stead of  Samuel  Walker.  The  controversy  here  arises 
over  the  disposition  of  the  proceeds  of  the  homestead. 

The  plaintiffs  claim  through  a  deed  from  Ola  Powell  of 
her  interest  in  the  entire  estate.  The  defendants  are  cred- 
itors of  Ola  Powell's.  Their  judsmenta  were  obtained  be- 
fore the  conveyance  to  the  plaintiffs,  and  it  is  claimed  that 
these  jndgments  attached  as  liens  to  the  interest  of  Ola 
Powell  in  the  estate,  prior  to  any  claim  asserted  by  these 
plaintiffs. 

It  is  contended  by  the  plaintiffs,  however,  that,  So  far 
as  the  homestead  is  concerned,  Ola  Powell  took  her  share 
free  of  any  of  her  antecedent  debts;  that,  therefore,  these 
judgments  did  not  attach  to  her  interest  in  the  h<imp8tead, 
and  her  conveyance  to  the  plaintiflfs  must  prevail,  so  far 
as  the  proceeds  of  the  homestead  are  concerned.  !t  is  con- 
tended, however,  by  the  defendants  that  her  interest  passed 
to  her  under  the  will,  and  that  she  therefore  cannot  invoke 
the  statutory  exemptions.  The  plaintiffs'  reply  to  this  is 
tbnt  she  takes  the  same  as  she  would  have  taken  had  no  will 
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been  made,  and,  therefore,  the  will  ia  inoperative,  and  she 
must  be  held  to  have  taken  under  the  statute,  and  eo  taken 
under  the  provisions  of  the  statute,  Bectiou  2985  of  the 
Code  of  1897,  the  property  is  exempt  from  her  antecedent 
debts. 

It  has  been  held  by  this  court  that,  if  one  takes  a  home- 
stead under  a  will,  he  takes  it  as  a  purchaser,  and  is  not  en- 
titled to  the  exemption  given  to  the  issue  as  provided  in 
the  statute.  See  Rice  v.  Burkhart,  130  Iowa  520.  So  it 
may  be  conceded  that,  if  Ola  Powell  took  under  the  will,  the 
homestead  was  subject  to  her  antecedent  debts  and  to  the 
claims  of  these  defendants  in  their  judgments.  The  con- 
tention, however,  is  that  the  will  does  not  change  ber  rights; 
that  the  will  gives  her  just  what  the  statute  would  give  her, 
and,  the  statutory  right  being  the  greater  right,  she  must 
be  held  to  have  taken  under  the  statute. 

Now  we  will  not  stop  to  discuss  whether  she  took  under 
the  will  or  under  the  statute.  It  ia  conceded  that,  if  she 
took  under  the  will,  her  share  in  the  homestead  is  subject  to 
these  judgm^ts.  It  ia  contended  that,  if  she  took  under 
the  statute,  it  is  not  subject  to  these  judgments.  If  the 
statute  does  not  give  her  an  exemption,  therefore,  from 
these  judgments,  the  plaintiffs'  complaint  of  the  ruling  of 
the  court  ia  not  well  founded.  The  court  found  her  inter- 
est in  the  homestead  subject  to  these  judgments.  It  is 
from  this  finding  that  the  case  comes  to  us. 

Conceding,  however,  that  she  took  under  the  statute 
and  not  under  the  will,  are  the  plaintiffs  entitled  to  have 
this  case  reversed?  Even  conceding  that  she  took  under 
the  statute,  is  the  property  exempt  from  her  antecedent 
debts?  This  question  we  prticped  to  determine.  It  is  de 
cisive  of  the  case.  The  question  has  never  been  squarely 
presented  and  decided  by  this  court.  The  last  expression 
of  this  court  in  this  connection  is  found  in  Ringland  v. 
Johnaon,  177  Iowa  214.    It  will  be  noted  that  in  that  case 
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there  was  no  surriving  apoase,  and  the  question  here  under 
disL-ussioD  waa  not  involved.  Here,  there  is  a  surviviag 
spouse,  in  whom  the  homestead  right  was  invested,  and  in 
whom  it  was  contioaed  after  the  death  of  the  owner.  Roc- 
tioii  2985  of  the  Code  of  1897  reads  as  foMows: 

"I'p«iu  the  dentil  of  either  huslwind  or  wife,  the  snr- 
vivor  ma;  cootinne  to  possess  and  occupy  the  whole  home- 
stead nntil  it  is  otherwise  disposed  of  according  to  law, 
but  the  setting  off  of  the  distributive  share  of  the  husband 
or  wife  in  tbe  real  e^itate  of  tbe  deceased  shall  be  sui'ti  a 
disposal  of  the  homestead  as  is  herein  contemplated.  The 
survivor  may  elect  to  retain  the  homestead  for  life  in  lien 
of  such  share  in  tbe  real  estate  of  the  deceased;  but  if 
there  be  no  survivor,  the  homestead  descends  to  the  issue 
of  either  husband  or  wife  according  to  the  rulea  of  descent, 
nnlexs  otherwise  directtd  by  will,  and  is  to  be  held  by  such 
issue  exempt  from  any  antecedent  debts  of  their  parents 
or  their  own,  except  tiioee  of  the  owner  thereof  contracted 
prior  to  its  acquisition." 

This  section  gives  to  the  surviving  spouse  of  the  owner 
the  passive  right  to  continue  tbe  possession  and  occupancy 
of  the  homestead.  This  is  a  recognition  of  the  right  ac- 
quired and  existing  at  the  time  of  the  death  of  the  owner. 
It  was  the  homestead  of  tbe  husband  and  wife.  The  right 
to  possess  and  occupy  it  existed  then.  Upon  the  happening 
of  ttte  death  of  either,  the  other  may  continue  to  possess  and 
occupy;  may  continue  to  enjoy  the  same  right  in  the  prop- 
erty, so  far  as  possession  and  occupancy  are  concerned,  and 
the  same  right  of  exemption,  as  existed  at  the  time  of  the 
deatb.  To  enjoy  this  requires  no  afiirniative  action,  no 
change  in  the  relationship  to  the  homestead.  Tlie  statute 
continues  the  same  right  after  the  death  that  existed  before 
the  death. 

This  section  gives  also  another  right — the  right  to 
elect  to  retain  the  homestead  and  use  and  occupy  the  same, 
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aftor  the  (ieiitli  of  the  owner,  antil  the  death  of  the  Buniv- 
ing  apouse.  The  exercii?«  of  this  right  requires  a  corres- 
ponding release  of  anolher  right  given  h,v  the  statute,  to 
wit.  the  right  to  a  dictribntive  sharp  in  the  propertv. 

The  first  right— the  passive  right,  the  right  to  continue 
and  occupy — has  its  limitations,  and  ceases  when  the  prop- 
ort,v  is  otherwise  disposed  of  according  to  law;  and  it  is  eo 
disposed  of  when  Hie  survivor  elects  to  fake  a  distributive 
share  in  the  entire  propert_v  of  the  deceased  spouse.  On 
such  election,  the  right  to  coutinne  in  the  occupancv  of  tlie 
homestead  ceasen. 

The  second  right-  the  right  to  elect  to  occupy  the  home- 
stead for  life  in  lieu  of  dower — retjoiR's  affirmative  action, 
a  choice  between  that  and  the  distributive  share  given  by 
statute. 

She  cannot  talte  both.  The  fatiing  of  one  involves  a 
surrender  of  the  other.  It  involves  action  to  which  the 
heirs  are  in  no  way  parties,  and  action  over  which  they 
have  no  control.  The  right  of  homestead  in  propettj'  is  in- 
dependent of  title.  The  homestead  right  comes  into  exist- 
ence when  the  property  is  occupied  as  a  home-itead,  and 
exists  in  favor  of  either  spouse  whether  owner  or  not,  and, 
though  the  owner  die.  the  surviving  spouse  still  retains  this 
statutory  right  of  homestead  in  the  proi>erty,  a  right  which 
she  may  continue  or  not,  at  her  election.  Itnt  the  right  re- 
mains in  the  survivor  even  after  the  death  of  the  owner, 
and  may  continue  up  to  the  time  of  the  death  of  the  last 
survivor  of  the  homestead  right,  if  she  so  elects, 

I'pon  the  death  of  the  owner,  the  title  passes  to  his 
heirs,  subject,  however,  to  the  right  of  the  surviving  spouse 
to  continue  the  homestead  t-haractcr.  and,  with  the  contin- 
uance, the  right  to  enjoy  and  occupy  the  same  during  her 
life,  if  she  so  eh  els.  The  riglit  at  least  oonflnues  in  her 
until  she  abandons  it  by  her  own  vohintarv  election  to  take 
something  else  in  lien  thereof.    Immediately  upon  the  death 
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of  fbe  owner  of  property  to  which  a  honie»tead  right  has  at- 
tached, the  property  pasiKea  to  his  issue,  free  from  any  debts 
of  the  oiciter,  contracted  since  the  homestead  character  at- 
tached. This  not  only  because  of  the  statute  under  consid- 
eration, but  because  of  the  provisions  of  Section  2972,  Code, 
1897,  exempting  homesteads  from  judicial  sale. 

Up  to  this  point,  we  have  assumed  that  there  ia  a  sur- 
.  viving  spouse.  The  statute  contemplates  a  condition  in 
which  the  homestead  right  exists  in  favor  of  the  surviving 
KpouKC  after  the  death  of  the  owner.  The  right  of  home- 
stead having  attached,  it  is  continued  in  favor  of  the  sur- 
vivor, and  she  may  make  her  passive  or  active  election  to 
retain  it,  as  hereinbefore  indicated.  In  the  event,  however, 
that  there  is  no  surviving  spouse  to  exercise  this  passive  or 
active  right,  then,  upon  the  death  of  the  owner,  that  which. 
under  the  law,  constituted  his  homestead  at  the  time  of  his 
death,  descends,  according  to  the  rules  of  descent,  to  the 
isRue  of  the  owner.  There  being  no  suniving  spouse,  the 
title  passes,  and  with  it  the  incident  of  homestead,  the  right 
to  hold  it  exempt  from  antecedent  debts  of  the  ancestor, 
with  the  added  right  to  hold  it  exempt  from  the  antecedent 
debts  of  the  issue.  The  homestead  character  antedates  the 
death  of  the  owner,  and,  where  there  is  a  surviving  spouse, 
is  continued  in  her  favor,  with  the  right  of  election,  as 
hereinbefore  indicated.  This  right  of  homestead  may  bi- 
£ibandoned  or  may  be  preserved,  at  her  election.  If  there 
be  a  surviving  spouse,  the  homestead  right  does  not  pass  lo 
the  heirs,  the  issue  of  the  owner,  but  is  continued  in  the 
i<urviving  spouse,  on  the  theory  that  the  homestead  right, 
liaviug  become  vested  in  this  surviving  spouse  during  the 
life  of  the  owner,  is  continued  in  her  favor  after  his  death, 
with  a  right  of  occupancy,  and  with  a  right  to  retain  it  in 
lien  of  her  distributive  share.  This  is  a  personal  right  pre- 
served to  the  survivor. 

"The  homestead  passed  to  the  widow,  and  she  was  en- 
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titled  to  use  and  occupy  the  same  at  least  (or  one  year."  In 
re  Estate  of  Ring,  132  Iowa  216,  222. 

It  is  preserved  to  her  hy  the  statute,  uader  certain  con- 
ditions: 

let.  To  continue  to  occupy  it  aa  a  homestead  until 
otherwise  disposed  of  according  to  law. 

2d.  The  right  to  take  it  for  life,  in  lieu  of  her  dis- 
tributive share. 

These  two  are  personal  lo  the  widow,  and^she  may  ex- 
ercise or  reject,  as  slie  sees  fit.  The  statute  clearly  differ- 
entiates between  the  two  situations:  one,  in  which  there  is 
a  surviving  spouse  in  whose  favor  the  homestead  right  is 
preserved  after  the  death  of  the  owner;  and  the  other,  where 
there  is  no  surviving  spouse,  and  the  homestead  right  ixisses 
directly  to  the  heirs  with  the  title;  and  it  is  only  in  the 
event  that  there  is  no  surviving  spouse  that  the  issue  takes 
the  homestead  free  from  the  antecedent  debts  of  the  issue. 
The  homestead  right  passes  to  her,  and  with  it  the  right  to 
continue  to  possess  and  occupy  the  whole  homestead  until 
otherwise  disposed  of,  according  to  law.  The  setting  off 
of  the  distributive  share  to  the  wife  is  such  a  disposition. 
Upon  the  death  of  the  owner,  the  homestead  right  passes 
to  the  surviving  spouse,  with  a  right  to  retain  it  for  life  in 
lieu  of  her  share  in  the  real  estate  of  the  decedent.  The 
statute  then  proceeds  to  say  that,  if  there  be  no  sttrviwr,  the 
homestead  descends  to  the  issue  of  the  owner,  to  be  held  by 
such  issue  exempt  from  their  own  antecedent  debts,  and 
the  only  provision  of  the  statute  exempting  it  from  the  an- 
tecedent debts  of  the  issue  is  in  the  event  that  there  is  no 
surviving  spouse  of  the  owner.  Then  the  title  to  the  prop- 
erty, with  its  incident  of  exemption  founded  upon  the  home- 
stead character  of  the  proi>erty,  passes  directly  to  the  heirs 
with  the  incident  of  exemption  attached. 

This  statute  had  its  foundation,  no  doubt,  in  reason, 
and  the  thought  that  lay  back  of  it  was  that,  in  the  event 
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that  botb  parents  were  dead,  the  children  would  succeed  to 
the  homestead  property,  with  all  the  exemptions  that  at- 
tached to  it  during  the  life  of  the  parents,  with  the  added 
exemption  from  the  debts  of  the  children.  The  thought 
was  to  preserve  the  homestead  for  the  children  in  the  event 
botb  parents  were  dead;  that  the  old  home  should  be  pre- 
served to  them,  under  such  conditions,  the  same  an  it  wdb 
in  the  hands  of  the  parents,  but  only  in  the  event  that  there 
was  no  surviving  spouse,  to  wit,  no  guardian  and  protector 
of  the  home. 

All  exemptions  are  statutory,  and,  while  it  is  true  that 
ao  exemption  grant  will  be  liberally  construed  to  effectuate 
the  purpose  of  the  grant,  yet  we  must  find  the  grant  in  the 
statute,  or  no  exemption  can  exist;  and  it  is  not  for  this 
court  to  say  that  the  legislature  intended  a  larger  grant 
of  exemptions  than  is  given  by  the  plain  wording  of  the 
statute.  In  the  case  under  consideration,  there  was  a  sur- 
viving spouse — a  sponse  in  whom  the  homestead  right  was 
vested  and  continued  after  the  death  of  the  owner.  True 
that,  thereafter,  she  elected  not  to  avail  herself  of  these 
homestead  rights,  but  to  take  her  distributive  share  under 
the  law.  But  the  fact  still  remains  that  thei-e  was  a  surviv- 
ing spouse,  in  whom  the  homestead  right  was  vested  and 
continued  after  the  death  of  the  owner;  and,  therefore,  un- 
der the  plain  provisions  of  the  statute,  whatever  title  the 
heirs  took  in  this  property  did  not  include  the  homestead 
right  with  exemption  from  their  antecedent  debts.  It  is 
tme  that  this  exemption  is  not  founded  upon  any  homestead 
right  in  the  issue,  but  is  founded  upon  the  homestead  right 
in  the  ancestor.  It  is,  however,  the  homestead  right  that 
gives  the  exemption,  whether  in  the  ancestor  or  in  the  issue. 
Therefore,  the  homestead  right  comes  from  the  ancestor. 
The  homestead  right  must  have  parsed  to  the  issue  upon 
the  death  of  the  ancestor,  in  order  to  justify  the  invoking 
of  this  statute.  There  cannot  be  two  homesteads  in  the 
Vol  180  lA,— 10 
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same  propertv.  If  the  homestead  right  remained  in  the 
surviving  Hpouse,  it  did  not  pass  to  the  issue.  If  tliere 
wan  no  -iur^iving  spouse,  it  tlid  pacs  to  the  issue  with  the 
property,  and  then,  for  the  first  time,  the  right  to  invoke 
the  exemption  provided  in  this  statute  arose  is  favor  of 
the  issue. 

In  Johnson  r.  Qaylord,  41  Iowa  362,  366,  the  matter 
here  under  consideration  was  considered  from  one  angle. 
The  stiitntes  then  provided: 

"I'pon  the  death  of  either  liusband  or  wife  the  sur- 
vivor m&y  continue  to  possess  and  occupy  the  whole  home- 
stead until  it  is  otherwi»<e  disposed  of  according  to  law." 
Sec.  2295.  Revision  of  1860. 

"If  there  is  no  such  survivor,  the  homestead  descends 
to  the  issue  of  either  husband  or  wife  according  to  the 
general  rules  of  descent  •  •  •  to  be  held  by  such 
issue  exempt  from  any  antecedent  debts  of  their  parents  or 
their  own."  Sec.  22ft6,  Revision  of  1860. 
This  court  said: 

''Now  if  there  he  no  stirricor  to  claim  the  homestead, 
the  I'L'ir  takes  it  free  from  the  debts  of  the  deceased  owner. 
In  such  a  case  there  is  no  homestead  right  existing,  on  ac- 
count of  the  prior  death  of  both  the  husband  and  wife. 
The  law  contemplates  that,  upon  the  termination  of  the 
homestead  right  in  such  a  manner,  the  heir  takes  the  prop- 
erty free  from  the  debts  of  his  ancestor.  Now  it  is  not  pro- 
vided that,  upon  the  termination  of  the  homestead  right  in 
another  way,  by  abandonment,  it  is  held  subject  to  the 
debts;"  and  then  proceeds  to  say  that  the  statute  contem- 
plates that,  when  it  conies  into  the  hands  of  the  heirs,  it 
'Should  be  free  fnmi  debts,  and  that  this  intention  is  clear- 
ly expressed  in  Section  2277,  Renaion  of  1860,  which  reads : 
"Where  there  is  no  special  declaration  of  the  statute  to 
the  contrary,  tlic  homestead  of  every  head  of  a  family  is  ex- 
empt from  judicial  sale." 
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And  Section  2297  of  the  statute,  as  then  written,  pro- 
vided that,  if  there  is  no  survivor  or  issne,  the  homestead 
is  liable  to  be  aold  for  the  payment  of  any  debts  to  which  it 
might,  at  that  time,  be  sulije<'ted  if  it  had  never  been  held 
as  'a  homestead;  then  proceeds  to  deal  with — and  the  case 
siiDpl.v  deals  with — the  right  to  subject  the  land  to  the  pay- 
ment of  the  antecedent  debts  of  the  ancestor, 

The  facts  of  this  case  did  not  call  upon  the  court  for  a 
discusBion  of  the  matter  here  under  consideration,  and 
wherever  it  speaks  in  that  rase  of  debts,  it  refers  clearly  to 
the  debts  of  the  ancestor,  and  not  to  the  debts  of  the  issue. 
Prior  cases  are  considered  and  discussed  in  that  opinion, 
We  will  not  take  the  time  to  review  them  here. 

This  ifl  also  true  of  Jamison  v.  Crocker,  148  Iowa  104, 
In  the  Johnson  case,  the  right  to  subject  the  homestead  to 
the  debts  of  the  heir  was  not  before  the  court.  Ifii 
snmed,  but  not  argued  or  determined,  because  not  involved, 
that  the  property  would  not  be  subject  to  the  antecedem 
debts  of  the  heir. 

In  Rice  v.  Burkhart,  130  Iowa  620,  there  was  no 
viving  sponse,  and  the  opinion  must  be  read  with  this 
thought  in  mind;  and,  though  the  court  say^  in  that  case 
that,  in  the  absence  of  a  will  directing  differently,  the  prop- 
erty should  pass  to  the  owner's  issue  according  to  the  rules 
of  descent,  and  be  held  by  such  issue  exempt  from  prior 
debts,  the  language  waa  used  with  reference  to  tlie  fact 
that  there  was  no  surviving  'Spousc. 

In  Nicholas  v.  Purcsell,  21  Iowa  265,  the  action  in- 
volved the  partition  of  real  estate.  The  plaintiffs  were  the 
brothers  of  the  owner,  and  his  only  heirs  at  law.  The  de- 
feadant  was  his  widow,  and  the  other  defendant  wan  her 
second  husband.  The  action  involved  40  acres  of  laud,  and 
constituted  the  homestead  of  herself  and  her  first  huabnnd. 
John  Xicholas,  at  the  time  of  his  death.  It  was  held  that, 
notwithstanding  her  second  marriage,  she,  as  the  widow  of 
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thp  original  owner,  had  a  right  to  continue  to  occupy  it  dnr- 
ing  lier  life,  if  she  elected  to  do  so,  and  that  it  was  not  sub- 
ject to  partition  on  request  of  the  heirs.  This  emphaaizea 
the  fact  heretofore  adverted  to,  that  the  homestead  right 
passed  to  the  survivor;  that  it  was  an  independent  statu- 
tory right,  growing  out  of  the  relationship  sustained  by  her 
to  the  deceased  owner. 

In  Cotton  V.  Wood,  25  Iowa  iZ,  the  only  portion  of  the 
opinion  that  touches  the  matter  here  in  controversy  is  found 
in  the  fifth  division.  In  that  case,  all  that  was  decided  that 
touches  the  matter  here  is  that,  upon  the  death  of  the  owner, 
the  homestead  descends  to  hts  heirs,  subject  to  the  right  of 
occupancy  as  a  homestead  in  the  survivor. 

In  First  National  Bank  v.  WUlie,  115  Iowa  77,  the  con- 
troversy involved  the  question  as  to  whether  the  defendant 
took  the  property  sought  to  be  subjected,  under  a  will  of 
the  owner,  or  as  heir.  The  will  in  that  case  made  no  spe- 
cific provisions  as  to  the  disposition  of  the  homestead,  but 
directed,  in  general  terms,  that  the  widow  should  have  for 
her  use  and  support,  during  her  natural  life,  all  the  tes- 
tator's property,  and  that  the  executor  should  dispose  of 
it  and  apply  the  proceeds  thereof  to  the  maintenance  of 
the  wife;  and  further  provided  that,  after  the  death  of  the 
wife,  the  executor  should  divide  the  same,  share  and  share 
alike,  equally  among  the  three  children.    The  court  said: 

"These  provisions  clearly  negative  any  idea  that  a  share 
in  the  home»1ead,  as  such,  is  to  pass  to  defendant.  And  it 
is  immaterial  that  in  fact  the  estate  in  the  hands  of  the  ex- 
ecutor consints  entirely  of  the  proceeds  of  the  homestead. 
The  case  Is  plainly  not  one  for  the  application  of  the  stat- 
utory provision  exempting  the  homestead  in  the  hands  of 
the  issue  from  their  debts." 

This  holding  could  rest  on  two  theories:  One,  that  the 
party  took  under  the  will,  and,  therefore,  could  not  invoke 
the  statute;  second,  that  the  will  expressly  reserved  the 
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homestead  to  the  wife  during  her  life,  and,  therefore,  the 
homeatead,  as  ench,  did  not  pass  to  the  heir  with  its  in- 
tended exemptions.'  Under  this  construction  of  the  statote, 
it  follows  logically  that  Ola  did"  not  take  her  interest  in  the 
homestead  property  exempt  from  antecedent  debts.  It  never 
was  her  homestead.  Therefore,  whatever  right  to  exemption 
Rhe  had  mast  be  fonnd  in  this  statute,  Section  2985  of  the 
Code  of  1897,  liereinbefore  set  out;  and,  as  it  appears  she 
does  not  come  within  the  protection  of  that  statute,  the 
conrt  was  right  in  holding  that  her  interest  was  subject  to 
be  taken  under  the  judgments  in  ijuestion. 
The  case  is,  therefore, — Affirmed. 

L&DD,  Pbesto.v  and  Stbvbns,  JJ,,  concur. 

Weaveb,  J.,  dissents. 


Waterloo,  Cedab  Falls  &  Northern  Railway  Co.,  Appel- 
lee, V.  Susanna  Harris  et  al.,  Appellants. 

DOWEB:    Hatnre  of  EHaU — Sale  of  Part  Frtor  to  Admeunrement 

1  — Effect.  A  surviving  apoua6,  prior  to  the  setting  oS  of  his  or 
ber  distributive  share  In  the  lands  of  the  deceaaed  Intestate 
spouse,  may  not,  as  against  other  cotenftnt  tielrs,  validly  sell,  en- 
cumber or  charge  with  an  easement,  antf  definite  aliquot  jiart 
ol  such  undivided  lands. 

TENAITOT  IN  COMMON:    Mutual  Bights— Sale  of  AUqnot  Fart  of 

2  Dtadlvldsd  Property.  Principle  recognized  that  a  eoteuant, 
prior  to  some  form  of  partition,  may  ngt.  as  against  hia  coten- 
ants,  nil  any  definite  aliquot  part  at  the  premises. 

FRATJI):    Acts  Hot   Constituting    Fraud— ExerclBlng    Legal   Bight. 
S    Principle  recognised  that  the  exercise  of  a  legal  right  cannot 
constitute  a  fraud. 

EBTOPPBL:     Eqnltahl*  Estoppel — Sale  of  Fart  of  Unasslgned  Dow- 

4     n— Knowledge  of  Heir.     An  heir  is  Dot  estopped   to  assert  the 

imvsiidit}',  as  to  hia,  of  a  coatract  hy  which  a  surviving  spouse 
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(hia  mother)  assumed  to  grant  a  rallwaj'  right  of  way  over 
lands  bold  In  common,  from  the  fact  tbat  be  learned  that  his 
mother  bad  made  such  a  contract,  did  not  object  thereto,  and 
permitted  the  company  to  construct  itB  read. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judf^e. 

SATURDAr.  January  20.  1917. 

Rehearing  Denied  Tuesday,  May  22,  ]!)17. 

This  is  an  action  in  equity  for  the  specific  performance 
of  a  written  contract  made  bv  defendant  Snsauua  Harria. 
in  whicli  slie  agreed  to  eonve,v  a  riglit  of  wav  over  landd 
owned  by  her,  or  in  whicli  she  Lad  an  interest,  at  the  time 
the  contract  was  executed.  Defendiints  deny  the  validity 
of  the  contract;  say  tliat,  at  the  time  it  was  made,  Susauua 
Harris  did  not  own  the  laud,  and  had  no  authority  to  malie 
a  contract  for  a  right  of  way  thereover;  and  further  plead 
that  J.  W.  B.  Harris  is  now  the  owner  of  the  land  uneu- 
■  cumbered  by  the  right  of  way.  On  these  issues,  the  case 
was  tried  to  the  court,  resulting  in  a  judi^uient  for  plaintiff, 
and  defendants  appeal. — Keiersed  and  remanded. 

F.  L.  Anderson  and  Voria  d  Haax,  for  appellants, 

Edicards^  Longley,  Rangier  A  Smith,  and  Barnes,  Cham- 

herlain  d  Banzlik,  for  appellee. 

Debmeb,  J. — I,  On  November  10,  1913, 
1.  iMWGB :  nature  Susanna  Harris  entered  into  a  written  ugree- 
>  nient  with  plaintiff,  whereby  she  agreed  to 
:  eitect.  give  plaiDtiff  "a  strip  of  land  100  feet  in 
width,  the  same  being  50  feet  ou  each  side 
of  the  center  line  which  may  be  hereafter  located  and  staked 
out  over  and  across  the  lands  now  owned  by  me."  The  con- 
sideration for  the  agreement  was  plaintiff's  promise  to  1(»- 
cate  and  grade  a  right  of  way  for  its  interurnnn  railway 
over  and  upon  the  land  said  to  be  ownrd  by  Susanna  Bar- 
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ris,  and  the  location  of  the  tracks  tbereon  before  r>eceiu- 
ber  1,  1915.  Plaintiff  peiformed  its  part  of  the  agreement 
some  time  prior  to  May  1,  1914,  but  tbe  defendant  refused 
to  comply  with  her  part  of  the  contract.  The  title  to  the 
land  originnDy  stood  in  the  name  of  B.  F.  Harris,  the  hus- 
band of  Rusanna,  but  he  died  intestate  some  time  prior  to 
tbe  making  of  the  contract  in  suit,  j 

He  left  Burviving  Susanna,  bis  widow,  and  her  code- 
fendant,  J.  W.  B.  Harris,  his  only  heirs.  On  May  1,  1914, 
defendant  J.  W.  H.  Harris  commenced  an  action  against  the 
plaintiff  for  damages,  alleging  that  he  was  the  owner  in  fee 
simple  of  an  undivided  two  thirds  of  the  real  estate  upon 
which  the  right  of  way  had  been  located,  and  OD  May  14, 
1914,  the  widow  made  an  assignment  to  J.  W.  B,  Harris 
of  ber  alleged  cause  of  action,  or  claim  against  tbe  plaintiff 
herein,  for  damages  by  reason  of  the  location  of  the  right 
of  way  over  the  lauds  of  which  her  husband  died  seized, 
and  thereafter,  and  on  December  S,  1914,  plaintiff  Harris 
amended  his  petition  in  the  damage  suit,  claiming  damages 
to  the  entire  land  theretofore  owned  by  hts  father.  There- 
after, and  on  the  8th  day  of  February,  1915,  the  two  de- 
fendants in  this  action  entered  into  a  voluntary  agreement 
for  partition  of  the  real  estate  left  by  deceased.  By  the 
terms  of  this  agreement,  J.  VV.  B.  Han-ia  was  to  receive  that 
part  of  the  real  estate  upon  which  plaintiff's  right  of  way 
was  established,  and  the  widow's  dower  was  so  admeasured 
as  to  exclude  therefrom  any  part  of  the  tight  of  way.  Quit- 
claim deeds  were  made  by  one  to  the  other  in  furtherance 
of  this  agreement.  J.  W.  fi.  Harris  was  at  all  times  aware 
of  the  contract  made  by  Susanna,  the  widow,  with  plaintiff, 
although  the  record  does  not  show  that  be  was  personally 
present  at  its  making.  He  was  in  joint  possession  with  his 
mother  of  all  tbe  land  left  by  deceased,  at  the  time  she 
agreed  to  give  the  right  of  way,  knew  of  the  performance 


152     Waterloo,  C.  F/  &  N.  E.  Co.  v.  Harris.      [180  Iowa 

by  plaintiff  of  its  part  of  the  agreement,  and  made  uo  objec- 
tions thereto, 

Plaintiff  demanded  &  conveyance  from  defendants,  ac- 
cording to  the  terms  of  the  agreement  with  Susanna  Harris, 
but  they  declined  to  execute  the  same.  It  then  brought  this 
action  for  specific  performance,  the  Bame  having  been  com- 
menced on  December  19,  1914. 

Appellants  contend  that  the  contract  made  by  the  wid- 
ow before  the  admeasurement  of  her  dower  was  and  is  in- 
valid and  of  no  effect,  and  that  plaintiffs  are  not,  in  equity, 
entitled  to  enforce  the  same.  Appellants'  counael  have  made 
a  learned  argument  to  establish  the  fact  that  the  widow  had 
no  title  to  any  part  of  the  lands  of  her  deceased  husband 
until  ber  dower  or  widow's  share  was  admeasured  and  set 
apart  to  her;  that,  aa  she  had  no  title,  she  could  not  mort- 
gage, sell  or  encumber  the  same,  and  that  any  attempt  on 
her  part  to  do  so  is  of  no  validity  whatever. 

The  share  of  a  widow  in  her  deceased  husband's  real 
estate  is  of  statutory  origin  and  regulation,  subject  to  cer- 
tain limitations  not  necessary  to  be  noted;  and  these  stat- 
utes have  been  changed  from  time  to  time.  By  the  Code  of 
1851,  the  widow  was  entitled  to  one  third  in  vaUie  of  her 
husband's  real  estate,  upon  his  death,  as  her  property  in  fee 
simple,  and  the  same  Code  provided  that  it  should  be  so  set 
off  as  to  include  the  dwelling  house  and  the  land  constitut- 
ing the  homestead.  The  Revision  of  1860  repealetl  this  law, 
and  the  widow  was  given  one  third  in  value  of  the  real  eft- 
tate,  said  estate  in  dower  to  be  and  remain  the  same  as  at 
common  law,  to  wit,  an  estate  for  life.  The  ninth  general 
assembly  changed  this  law,  and  enacted  the  following  tn 
lieu  thereof: 

"One  third  in  value  of  all  the  real  estate  in  which  the 
husband  at  any  time  during  the  marriage  had  a  legal  or 
equitable  interest,  which  has  not  been  sold  on  execution 
or  other  judicial  sale,  to  which  the  wife  has  made  no  relin- 
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quiahmcDt  of  her  right,  sball,  under  the  direction  of  the 
ooort.  be  aet  apart  by  the  executor,  administrator  or  heir, 
aa  her  proiwrty  in  fee  Bitnple,  on  the  death  of  the  husband, 
if  she  Bunive  him.     •     •     • 

"All  the  provisions  hereinbefore  made  in  relation  to 
the  widow  of  a  deceased  husband,  shall  be  applicable  to  the 
husband  of  o  deceased  wife.  Each  is  entitled  to  the  same 
right  of  dower  in  the  estate  of  the  other,  and  the  like  in- 
terest shall  in  the  same  manner  descend  to  their  respective 
heirs.  The  estate  by  curtesy  is  hereby  abolished."  Ch. 
151,  Sees.  .1,  3,  Acts  of  the  Ninth  General  Assembly. 

These  two  provisions  were  substantially  embodied  in 
the  Code  of  18T3,  and  re-enacted  in  the  Code  of  1897.  They 
were  in  force  at  the  time  the  contract  in  suit  was  executed. 
Due  to  a  failure  to  observe  these  statutory  changes,  some 
of  our  decisions  are  in  apparent  conflict.  It  is  claimed  that, 
under  the  statute  as  it  now  exists,  and  as  it  existed  when 
the  contract  in  suit  was  made,  the  widow,  upon  the  death 
of  her  husband  intestate,  t>ecame  invested  with  a  fee  simple 
title  to  an  undivided  one  third  of  ell  the  real  estate  of 
which  her  hnaband  died  seized,  subject  to  some  limitations, 
which  we  shall  notice. 

We  have  expressly  held  that,  before  admeasurement  of 
the  widow's  distributive  share,  and  before  she  may  have 
elected  under  other  statutes  to  take  &  life  estate  in  lieti  of 
dower,  she  may  encumber  her  interest  in  the  real  estate  by 
mortgage.  Berr  v.  Eerr,  90  Iowa  538;  Britt  v.  Gordon,  132 
Iowa  431,  438.  Again,  in  Larl-in  v.  ilc3[anus,  81  Iowa  723, 
nod  Huston  v.  Seeley,  27  Iowa  183,  it  was  expressly  held 
that  she  might  sell  ber  one-third  interest  before  assignment, 
and  that  the  purchaser  might  enforce  his  contract.  We 
have  also  held,  however,  that,  until  assigned,  it  ia  not  sub- 
ject to  execution  or  attachment.  Rauach  v.  Moore,  48  Iowa 
611;  Brightman  v.  Morgan,  111  Iowa  481;  Getchelt  v.  Mc- 
Ghih-e,  70  Iowa  71.    Again,  until  assignment  of  dower,  the 
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widow  cauDot  recover  for  damages  done  the  land,  or  for  use 
aad  occupation  thereof.  Tattle  v.  Burlington  rf  If.  R.  R.  Co., 
49  Iowa  134;  Buaton  v.  Seeley,  supra;  Laverty  v.  Wood- 
icnrd,  16  Iowa  1.  Bnt  upon  her  death  before  admeasure- 
ment, her  share  passes  to  her  heirs  as  other  real  estate 
owned  by  her.  Potter  v.  Worlei/i  liT  Iowa  66;  Blair  v.  Wil- 
so«,  57  Iowa  177;  In  re  Estate  of  Proctor,  IKi  Iowa  2.S2. 
And  it  is  such  an  interest  that  it  may  be  recovered  in  a  real 
action.  Rice  v.  Wehon-,  27  Iowa  148;  Huaton  v.  Seeley,  su- 
pra. In  more  recent  cases,  it  is  held  that  the  widow's  title 
vests  upon  the  death  of  her  husband.  In  re  Estate  of  Proc- 
tor supra ;  Boaworth  v.  Blaine,  170  Iowa  296 ;  In  re  Estate 
of  Smith.  105  Iowa  614. 

If  the  widow  has  such  an  interest  in  the 
2,  TB.\Ascr  iH  estate  of  her  husband  that  she  may  sell,  con- 
mtp  r/^lt'ilnuot  ^^y  ^^  encumber  it  before  it  is  admeasured, 
Tided  "property  "'"y  ^^^  *'^"  ^  P*""*  ^^  '*  "'"  '^'^0*6  an  ease- 
ment in  the  lands  which  will  be  binding 
upon  her  and  the  other  heirs,  so  that,  upon  admeasurement 
of  her  dower,  or  npon  partition,  voluntary  or  otherwise, 
the  part  so  sold,  or  over  which  an  eaitement  has  been  cre- 
ated, will  he  recognized  and  enforced  against  the  other  own- 
ers of  the  laud?  At  best,  the  widow  in  this  case  was  a  ten- 
ant in  common  with  her  son,  owning  an  undivided  one  third 
of  the  land.  The  statute  provides  that  the  survivor's  share 
may  be  set  off  by  the  mutual  consent  of  all  the  parties  in 
intereat,  or  by  referees,  etc.,  at  any  time  within  ten  years. 
Kee  Sec.  SMD,  Code,  1897.  But  this  remedy  is  not  exclusive. 
We  have  held  that  dower  or  distributive  share  may  be  »et 
aside  in  an  action  in  equity  or  by  partition. 

The  points  to  be  noticed  here  are  that  the  parties  la 
interest  may,  by  mutual  consent,  set  aside  the  survivor's 
t^hare  or  a  surviving  spouse's  right  to  distributive  share, 
and  if  they  may  have  partition  by  action  in  court,  tbey  may 
also,  by  conveyance  among  themselves,  make  a  voluntary 
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one.  So  that,  from  the  time  of  the  death  of  the  husband 
in  this  case,  the  right  to  have  tlie  distributive  share  of  the 
widow  set  aside  existed,  i'ntil  that  was  done,  the  right  or 
title  was  to  an  undivided  part  of  the  land  not  definitei.v 
ascertained  until  some  of  the  remedies  suggested  were 
adopted.  We  shall  put  the  cat^  in  the  strongest  light  for 
the  plaintiff,  and  say  that  the  widow  was  a  tenant  in  com- 
mon, owning  a  vested  interest  in  an  undivided  one  third  of 
the  property  left  by  the  deceased,  and  ascertain  what  right, 
if  any,  she  had  to  sell  or  create  a  lien  upon  a  definite  ali- 
quot part  of  her  interest  less  than  the  whole,  or  convey  a 
right  or  ea^ment  over  a  specific  part  of  the  whole  tract, 
which  will  be  binding  upon  her  and  also  upon  her  co-own- 
ers. Upon  this  proposition,  the  authorities  speak  with  no 
uncertainty.  Neither  of  the  cotenants  has  authority,  in 
virtue  of  the  relation  of  cotenancy,  to  transfer  or  by  any 
means  dispose  of  the  common  property.  Strickland  c. 
Parker,  54  He.  263,  2fi8.  Of  course,  there  may  be  an  agency 
in  fact,  but  this  must  l>e  shown.  This  nmy  be  done  by  di- 
rect testimony,  or  by  such  a  showing  as  that  an  agency  will 
be  implied.  But  in  this  c-me,  there  is  no  claim  that  any 
agency  in  fact  existed,  and  tliei-e  is  no  such  showing  as  to 
justify  a  finding  of  an  implied  one.  But  one  coteuant  may 
sell,  convey  or  encumber  the  whole  of  his  undivided  interest 
as  such,  although  such  a  conveyance  of  an  aliquot  part  of 
the  entire  estate,  describing  it  by  metes  and  bounds,  is  of 
no  effect  in  law.  Freeman  on  Cotenancy  and  Partition 
(2d  Ed.),  Sec.  199,  and  cases  cited.  .S7ooAt'^  v.  Carter,  92 
III.  129;  Murks  v.  Seuall,  120  Mass.  174. 

As  it  is  well  settled  that  a  cotenant  canuot  make  a 
grant  of  a  spiciflc  part  of  the  common  property  which  will 
convey  title  as  against  his  cotenants,  it  follows  that  he  can- 
not grant  any  right  or  easement  upon  any  specified  portion 
BO  as  to  confer  a  right  capable  of  successful  assertion 
against  the  other  owners.    Freeman  on  Cotenancy  and  Par- 
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titiOD  (2d  Ed,),  Sec.  185;  WaBliburii  on  Easeitionts  aod 
Servitude,  Chap.  1,  Seti.  3,  and  cases  cited;  Collin*  r.  Pren- 
tice, 15  Conn.  423,  42Q  ;Stookey  e.  Carter,  supra.  The  lat- 
ter case  is  almost  directly  in  point.  Tbe  reasons  for  these 
rules  are  well  stated  l>y  Chief  Justice  Shaw  in  Adam  v. 
Briggs  Iron  Co.,  7  Cush.  (Maes.)  361,  ;ifi!),  as  follown: 

"The  ground  upon  which  the  doctrine  is  established  is 
,  that  a  tenant  in  common  of  an  entire  estate  is  entitled,  on 
partition,  to  have  his  propertv  ast^igiied  in  one  entire  parcel, 
according  to  hie  aliquot  part.  The  respective  cotenants 
may  convej  their  shares  to  one  or  mau.v  grantees,  as  they 
please,  so  it  be  of  the  entire  estate;  iKcause,  whether  there 
be  one  or  many  cotenants,  each  may  still  have  partition, 
which  is  inseparably  incident  to  an  estate  in  common,  and 
have  it  in  one  parcel,  and  of  like  kind  and  quality  with  the 
estate  which  he  holds  in  common.  I  have  a  moiety;  my 
cotenant  has  a  moiety.  He  may  convey  a  quarter  of  the 
whole  estate  to  one,  an  eighth  to  another,  a  sixteenth  to 
another,  and  so  on  indefinitely,  letting  in  other  cotenants 
with  me.  But  all  being  seized  of  aliquot  parta  in  the  same 
estate  and  of  like  kind  and  quality,  my  right  to  partition 
IB  not  disturbed  by  the  number  of  cotenants.  But  if  he 
could  convey  his  aliquot  part  in  .specified  parcels  of  the  es- 
tate, he  might  diminish  the  value  of  my  right,  if  not  ren- 
der it  worthless." 

Another  case  has  said,  and  trul.v.  that  a  deed  of  a  spec- 
ified part,  less  than  the  whole,  operates  to  break  the  unity  of 
possession.  Kec  also,  Tainter  c.  Cole,  121)  Mass.  162,  164; 
Stark  V.  Barrett,  15  Cal.  361,  37(1;  Gates  r.  Salmon,  35  Gal. 
576,  588;  Sutter  v.  San  Francisco.  36  Cal.  112.  115.  We 
have  adopted  these  same  rules  in  Fnrr  r.  Rcilli/.  ITS  Iowa  .19fl : 
Forrc.1t  ^HIling  Co.  v.  Cedar  Falls  Mill  Co.,  103  Iowa  619: 
Rush  V.  Burlington.  C.  R.  &  -Y.  R.  Co.,  57  Iowa  201;  Hook 
V.  Garfield  Coal  Co.,  112  Iowa  210. 

Of  course,  such  a  conveyance  is  not  iilisulutely   void, 
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fop  it  may  be  good  as  between  the  parties  to  the  extent  of 
vesting  title  thereafter  acquired  by  the  grantee  in  an  ali- 
quot part  covered  by  the  transfer.  Cunningham  v.  Pattee, 
99  Mass.  248.  And  nometiines  a  ponrt,  whei-ever  the  in- 
terest of  the  parties  will  not  be  impaired,  will  net  off  the 
lands  so  as  to  protect  a  grantee  from  one  of  the  rotenants. 
Campau  v.  Godfrey,  18  Mich.  27,  38;  McKee  v.  Barley,  11 
Gratt.   (Va.)  340,  346. 

Some  courts  have  said  that  snch  a  conveyance  in  good 
as  against  everyone  hnt  the  cotenants,  and  ran  only  be 
avoided  by  them.  Dall  v.  Broitn,  5  Cush.  (Mass.)  289,  291. 
J.  W.  B.  Harris,  the  cotenant  in  this  case,  in  seeking  to 
avoid  the  contract  made  by  his  mother,  and  the  tjuestion 
ariseii  as  to  whether  it  is  his  right  to  have  the  same  disre- 
garded. As  pointe<]  ont,  sometimes  a  court  will  make  par- 
tition, so  as  to  protect  a  grantee  from  one  of  the  cotenants 
to  a  specific  part  «f  the  land.  But  the  difliculty  here  is. 
the  statutes  say  that,  in  setting  off  the  distributive  share 
of  the  widow,  the  land  mnst  be  so  divided  as  to  include  the 
ordinary  dwelling  house  given  by  law  to  the  homestead,  or 
so  much  thereof  as  will  equal  the  share  allotted  by  law  to 
the  widow,  unless  she  prefers  a  different  arrangement.  This 
right  is,  of  course,  paramount  to  the  right  of  a  grantee  of  a 
specific  part  not  homestead  in  character. 
».  fbiud:  acu  Again,  one  of  the  statutes  quoted  permits  a 
log  fnud:  ei-  setting  otT  of  the  distributive  share  by  mu- 
rt^hl  ^  **"  tual  conReiit,  and  the  right  of  voluntary  par- 
tition, of  pimrse,  exists.  This  sort  of  a  par- 
tition was  made,  and  it  ?o  happened  that  the  widow's  share 
was  fixed,  as  by  law  provided,  so  as  to  include  the  homestead. 
or  at  least  a  part  thereof,  leaving  to  the  cotenant,  .T.  \V.  B. 
Harris,  the  part  upon  which  the  right  of  way  was  loealed. 
As  the  widow  had  the  undoubted  right,  under  the  stitnte. 
to  Insist  on  this  arrangement,  her  insistence  on  that  right 
cannot  amount  to  a  fraud,  and  there  are,  in  sucli  circum- 
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stances,  do  equities  in  favor  of  the  plaintiff.  It  mnat 
have  known  of  the  condition  of  the  titlfe  to  the  land,-  for  it 
w-ae  of  record,  and  it  knew,  or  must  be  held  to  have  known, 
of  the  widow's  right  under  the  liiw  to  take  the  part  of  her 
husband's  lands  which  were  given  the  widow  as  her  share. 
I  estoppel  might  be  found,  had 
n  personallj-  present  when  the 
fSrt  o("unsB-      mother  made  her  contract   with  plaintiff, 

■Igned   flower;  .    -   .,    ,    j.  ,.    ,  ,.  , 

knnwifKige  ot      and   failed   to  repudiate  or  disapprove   the 

same.  As  a  rule,  one  cannot  stand  by  and 
eee  another  sell  his  property  as  his  own  without  being  es- 
topped from  asserting  that  tlie  party  making  the  sale  was 
not  the  owner.  But  there  is  no  such  showing  in  this  rec- 
ord. The  most  that  can  be  said  from  the  record  is  that, 
after  the  contract  was  made,  he  knew  of  it  and  did  not  then 
object  thereto,  but  permitted  the  plaintiff  to  go  ahead  and 
construct  its  road  and  build  its  tracks.  There  is  no  show-' 
ing  that  pluntifl  was  in  any  manner  misled  by  fain  conduct, 
or  that  it  acted  any  differently  Hiau  it  would  have  done  had 
this  defendant  made  objections  to  the  improvement.  As 
the  conveyance  did  not  attempt  to  hind  him,  he  was  not 
bound  to  object  thereto.  Plaintiff  was  as  fully  aware  of  its 
rights  as  he  was,  and  must  be  held  to  have  known  of  its 
rights  under  the  contract  with  the  widow. 

The  fact  that  defendant  brought  an  action,  at  one  time, 
for  two  thirds  of  the  damages  to  the  land,  and  at  another, 
and  after  the  assignment  from  his  mother,  for  the  whole 
of  the  damages,  the  case  not  having  been  tried  or  decided, 
but  merely  pending,  does  not  conclude  the  defendant  J.  W. 
B.  Harris.  Neither  is  he  bound  by  the  fact  that  he  obtained 
a  deed  to  the  part  set  aside  to  him  from  his  mother.  The 
making  of  the  deed  was  necessary  to  the  voluntary  par- 
tition, and  J.  W.  B.  Harris  did  not  receive  his  title  from 
his  mother  in  virtue  of  her  deed  to  him ;  that  title  came  from 
the  father. 
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As  already  suggested,  as  defendants  did  oothing  but 
what  the  law  allowed  and  permitted  them  to  do,  it  cannot 
be  said  that  the  partition  was  fraudulent.  Indeed,  no  fraud 
is  charged  in  the  pleadings.  Plaintiff  1s  in  no  sense  an  in- 
noeent  purchaser;  and,  as  it  has  no  contract  with  J.  W.  B. 
lEarris  for  the  land  set  apart  to  him,  it  cannot  claim  a  right 
of  way  over  that  land.  It  had  a  contract  with  Mrs.  Har- 
ris, but  this  contract  did  not  cover  tlie  land  set  apart  to 
her,  and  f-pecifir  performance  cannot  be  had  against  either 
ilpfendant.  What  plaintiff's  rights  may  be  at  law,  or  in  de- 
fense to  some  claim  of  defendants',  we  do  not  decide.  The 
trial  conrt  was  in  error  in  not  dismissing  plaintiff's  peti- 
tion, and  the  decree  must  be,  and  it  is,  reversed,  and  the 
case  remanded  for  one  in  harmony  with  this  opinion. — Rc- 
rcracd  and  remanded. 

Gaynor,  C.  J.,  Weaver  and  Pbeston,  JJ.,  concur. 


W.  H.  Wood,  Appellee,  v.  Honet  Creek  Drain-^ge  &  Leveb 
District  No.  6,  and  Board  op  Supervisous,  Ajipellants. 

DBAINS:  Apporttomnent  of  CoBt— Power  of  OommlssionerB — Ex- 
cluding LandB.  CommlsBlancrB  appointed  to  apportion  tbe  cost 
of  a.  public  drainage  Improvement  are  wholly  without  power  tt) 
apportion  the  entire  coat  upon  paJl  of  the  lands  within  the  dis- 
trict, on  the  theory  that  the  remaining  lands  will  receive  no 
beneDt  from  the  improvement — a  question  conclusively  settled 
by  the  eatablishment  of  the  district.  Nor  haa  the  board  of 
supervisors  any  power  to  entertain  such  a  report  Section 
1989-al2,  Code  Supp,.  19L3. 

Appeal  from  Pottatcattaiitie  District  Court. — J.  B.  Kocka- 
FELLOW,  Judge. 

Wednesday,  December  13,  1916. 

Behuarinq  Denied  Tuesdat,  May  22,  1917. 
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Appeal  by  defendaDts  from   a  decree  of  the  district 
court  settiog  aside  assessments  against  lands  included  in  a   , 
ilrainage  dislrict, 

John  P.  Organ,  for  appellants. 

W.  8.  Baud  and  Roadifcr  d  Roadifer,  for  appellee. 

Ladd.  J.- — The  petition  praying  for  the 
tionmp'n t "S(°^  establishment  of  the  drainage  district,  with 
rommiKrio"  "'  territorv  described  substantially  as'  subse- 
iB^d/'"'"""''*  qm-ntly  included  in  that  established,  was 
filed,  with  the  county  auditor  January  21, 
1909.  In  pursuance  thereof,  an  engineer  was  designated, 
und  his  report  duly  filed  September  22d  following.  An- 
nther  engineer,  E.  E.  Spetinan,  was  appointed  to  examiue 
and  report  on  the  project  and  district  proposed.  His  re- 
port was  not  filed  until  March  8,  1911.  It  recommended 
(hat  the  district  be  established  as  outlined  in  the  former 
report,  but  suggested  some  changes  in  the  improvements  to 
he  made.  The  board  of  supervisors,  by  appropriate  reso- 
lution, approved  this  report,  and  on  notice,  such  aa  required 
by  Section  1989-a3,  Code  Supp.,  1907,  claims  for  damages 
were  filed,  appraisers  appointed  and  their  report  made, 
and  the  damages  to  be  allowed  fixed  by  the  board  of  super- 
visors, and,  on  the  day  fixed  for  final  hearing,  the  improve- 
ments were  ordered  and  the  boundaries  of  the  district  de- 
fined. The  contract  was  then  let.  Everything  up  to  and 
including  the  making  of  the  contract  is  conceded  to  have 
been  regular  in  all  respects.  The  board  of  supervisors  then 
appointed  three  comiuissioners,  one  of  whom  was  the  en- 
gineer Spetman,  to  "make  an  equitable  apportionment  of  the 
costs,  expenses,  and  cost  of  const  ruction,  fees  and  damages 
assessed  for  the  construction  of  any  such  improiement 
*  •  •  and  make  report  thereof  in  writing  to  the  board 
of  supervisors."     In   so  doing,   the  commissioners  omitted 
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nearly  three  fourtbs  of  the  lands  of  the  dietrict.  or,  to  be 
exact,  72  pep  cent  thereof,  saying  that  lands  so  omitted 
ileri\"ed  no  benefit  from  the  iniitrovenient  to  be  made;  and 
therefore  should  not  share  the  bui-deuR  of  constructing  the 
dikes  OP  pxoavating  the  ditches  as  proposed.  Notice  waa 
given  to  all  interested,  as  reqnired,  and,  more  than  five 
davB  before  the  day  set  for  hearing,  plaintiff  filed  written 
objectiors  to  said  report,  asserting:  (1)  That  the  landH 
omitted  should  have  been  classified  as  benefited  by  the  pro- 
posed improvements,  and  that  it  would  be  inequitable  to 
impose  all  the  burden  npon  other  lands  only;  (2)  that 
it  would  be  inequitable  to  assess  lands  not  benefited  by 
the  ditch  to  be  excavated  for  the  construction  of  the  dike, 
or  those  not  bfnoflted  by  the  dike  for  expenses  involved  in 
cnnstriiiting  the  ditches,  and  that  the  commissioners  con- 
fused the  two  and  made  no  effort  to  separate  the  benefits 
to  be  derived  from  each  as  a  basis  for  assessment;  and  (3) 
in  any  event,  the  assewsments  against  his  lands  are  in- 
equitable as  compared  with  those  levied  against  other  lands 
of  tbe  district,  and  should  be  reduced. 

The  board  of  supervisors  reduced  the  assessments 
against  the  several  tracts  of  plaintiff's  land,  but  approved 
the  omission. of  72  per  cent  of  the  lands  in  the  district  from 
classification  and  the  apportionment  of  costs  and  expenses. 
The  evidence  disclosed  that  the  classification  of  lands  ac- 
cording to  benefits  was  with  reference  to  those  derived  from 
both  dike  and  ditches,  and  therefore  the  second  objection 
was  unfounded.  The  last  objection  will  be  disposed  of  by 
oar  conclusion  with  reference  to  the  first. 

After  the  establishment  of  a  drainage  district,  under 
tbe  provisions  of  Chapter  2-A,  Title  X,  Code  8upp.,  1913, 
is  the  inquiry  whether  any  land  included  therein  will  be 
benefited,  open  to  the  commissioners  appointed  to  classify 
and  assess  such  lands,  or  are  they  to  assume  that  the  lands 
will  be  benefited  and  classify  and  assess  accordingly?  At 
Vol.  180  Ia.— 11 
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the  outset,  the  board  of  supervisors  must  determine  whether 
such  a  proposed  improvement  will  be  conducive  to  the 
public  health,  convenience,  utility  and  welfare,  and,  having 
so  determined,  its  decision  is  not  reviewable  by  the  courts. 
Denny  v.  Des  Moines  County,  143  Iowa  466.  tfut  whether 
auy  particular  tract  of  land  is  to  be  included  in  the  dir*- 
trict  to  be  established,  and  bear  its  portion  of  the  burden 
of  making  the  improvement,  is  to  he  determined  on  due  no- 
tice and  opportunity  aflforded  those  interested  therein  to  be 
heard.  Sections  1989-a3,  19S0-a4  and  Ift81-a5,  Code  Supp.. 
1913.  Such  burden  may  be  imposed  only  when  some  spe- 
cial benefit  is  to  be  conferred,  a  benefit  other  than  that  to 
be  enjoyed  by  the  public  generally, — a  special  benefit.  And 
before  the  engineer  may  recommend  that  land  be  included 
in  the  district,  or  the  board  include  the  same,  the  engineer 
must  find  that  in  some  way  said  land  will  be  affected  by 
the  improvement  proposed,  and  that  its  value  will  be  en- 
hanced thereby,  either  by  relieving  if  of  some  burden  or 
by  rendering  it  adapted  for  a  different  purpose  than  or 
better  adapted  to  the  purpose  for  which  it  is  used,  or  in 
some  manner  more  accessible.  In  other  words,  the  test  is 
whether  the  particular  tract  of  land  will  receive  some  spe- 
cial benefit  from  the  improvement  proposed;  if  it  will,  the 
engineer  is  io  include  it,  and,  if  not,  to  exclude  it.  Zinser 
V.  Board  of  ^iipcn-hws,  137  Iowa  660,  But  the  finding  of 
the  engineer  is  not  conclusive.  As  said,  every  landowner 
is  afforded  a  hearing  before  the  board  of  supervisors,  and, 
if  lands  not  benefited  are  included  therein,  its  duty  is  to 
reject  the  engineer's  report,  or  refer  the  matler  back  to 
him  or  another  competent  engineer  for  further  inve-'^tiga- 
tion  and  report,  and  only  when  satisfied  that  the  district 
aa  proposed  by  the  engineer  contains  all  the  land  which 
will  be,  and  no  land  which  will  not  be,  benefited  by  the 
improvement,  may  the  board  of  supervisors  establish  a 
drainage  district.    Eartsliorn  v.  Wright  County  Hint.  Court, 


May  1917]  Wood  v.  Honey  CncRK  Drain.  &  Levee  Dist.  163 

142  Iowa  72 ;  Shaw  v.  y'ehon,  150  Iowa  559,  And  a  resolu- 
tion of  the  board  of  supervisors  establishing  the  district 
constitutes  a  conclusive  finding  that  all  lands  included 
therein  will  be  specially  beneflted  by  the  improvement. 
Chicago,  R.  I.  rf  P.  R.  Co.  v.  Wright  County  Drainage  Dis- 
trict No.  43,  175  Iowa  417 ;  Zinser  v.  Board,  supra ;  Kelley 
V.  Board  of  f?uperiimrs,  158  Iowa  735. 

Counsel  for  appellants  concedes  that  the  order  estab- 
lishing the  district  is  thus  conclusive  on  the  landowner,  but 
argues  that  it  is  otherwise  as  to  the  board  of  supervidors, 
and  relies  on  certain  language  in  Section  1989-al2,  Code 
Sui)p.,  1913,  a  ijortion  of  which,  after  directing  the  appoint- 
ment of  three  comuiisHioners,  reads: 

"The  board  shall  appoint  three  commissioners,  one  of 
whom  stall  be  a  competeot  civil  engineer  and  two  of  whom 
shnlt  be  resident  freeholders  of  the  state  not  living  within 
the  levee  or  drainage  district  and  not  interested  therein  or 
iu  a  like  question,  nor  related  to  any  party  whose  land  is 
affected  thereby;  and  they  shall  .within  20  days  after  such 
appointment  begin  to  personally  inspect  and  classify  all 
the  lands  benefited  by  the  location  and  construction  of  such 
levee  or  drainage  district,  or  the  repairing  or  reopening  of 
the  same,  in  tracts  of  40  acres  or  less  according  to  the  legal 
or  tecognized  subdivisions  in  a  graduated  scale  of  benefits, 
to  be  numbered  according  to  the  benefit  to  be  received  by 
the  proposed  improvement;  and  they  shall  make  an  equita- 
ble apportionment  of  the  costs,  expenses,  costs  of  construc- 
tion, fees  and  damages  assessed  for  the  construction  of  any 
such  improvement,  or  the  repairing  or  reopening  of  the 
same,  and  make  report  thereof  in  writing  to  the  board  of 
-supervisors.  In  making  the  said  estimate  the  lands  receiv- 
ing the  greatest  benefit  shall  be  marked  on  a  scale  of  100 
and  those  beneflted  in  a  less  degree  shall  be  marked  with 
duch  percentage  of  100  as  the  beuetit  received  hears  in  pro- 
portion   thereto.     This    classification    when    finally    estab- 
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lished  Shalt  remain  aa  a  basts  for  all  future  a^essments 
connected  with  the  objects  of  said  levee  or  drainage  dis- 
trict, unless  the  board,  for  good  cause,  shall  authorize  a 
revision  thereof.  In  the  report  of  the  appraisers  ao  ap- 
pointed, thev  shall  sijecifv  each  tract  of  land  hy  proper 
description  and  the  ownership  thereof  as  the  same  appears 
on  the  transfer  books  in  tbe  auditor's  ofiRce,  and  the  auditor 
Bhall  cause  notice  to  be  served  upon  each  person  whose 
name  appears  as  owner  and  also  upon  the  person  or  persons 
in  actual  occupancy  of  an;  such  land  in  the  time  and  man- 
ner provided  for  the  establishment  of  a  levee  or  drainage 
district,  which  notice  shall  state  the  amount  of  special  as- 
sessments apportioned  to  such  owner,  upon  eacb  tract  or 
lot,  the  day  set  for  hearing  the  same  Iwfore  the  board  of 
supervisors  and  that  all  objections  thereto  must  be  made 
in  writing  and  filed  with  tbe  county  auditor  on  or  before 
noon  of  the  day  set  for  such  hearing.  When  the  day  set 
for  healing  shall  have  arrived,  the  board  of  supervisors 
shall  proceed  to  hear  and  determine  all  objections  made 
and  filed  to  said  report  and  may  increase,  diminish,  annul 
or  affirm  the  apportionment  made  in  said  i-eport  or  in  any 
part  thereof  as  may  appear  to  the  board  to  be  just  and 
c(]uitable;  but  in  no  case  shall  it  be  competent  to  show  that 
the  lands  assessed  would  not  be  benefited  by  the  improve- 
ment, and  when  ^uch  hearing  shall  have  been  bad  the  board 
shall  levy  such  apportionment  so  fixed  by  it  upon  the  lands 
within  such  levee  or  drainage  district." 

It  will  be  observed  that  the  commissioners  are  not  au- 
thorized to  inquire  whether  the  land  will  \ie  benefited  at 
all,  but  the  entire  section  proceeds  on  the  theory  that  every 
tract  of  land  in  the  district  will  be  benefited  to  some  ex- 
tent, and  the  two  things,  and  the  only  two,  which  the  com- 
missioners are  to  do  are:  (1)  To  classify  the  lands  on  a 
percentage  basis  according  to  benefits;  and  (2)  to  equit- 
ably apportion  tbe  costs  and  expenses  enumerated  agaioitt 
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the  several  tracts  of  land,  so  doing  as  prescribed,  and  re- 
port aceordinglv  to  the.  board  of  etipervisora.  As  said  in 
OHrer  v.  MonotKi  County.  117  Iowa  43,  they  are  to  assume 
that  at)  the  land  within  the  diKtrict  is  benefited  and  to 
clflssify  and  assess  nc<-ordingly.  In  KcUey  r.  Drainage 
District  No.  GO,  158  Iowa  735,  it  was  remarked  that  this 
seotioD  of  the  Code  Supplement  "declares  that  'In  no  case 
shall  it  be  competent  to  show  that  lands  aseeased  would 
not  be  benefited  by  the  improvement.'  This  is  for  the  rea 
BOD  that,  by  inrlnding  snob  lands  in  the  district  when  estab- 
lished,  the  board  of  supervleors  necessarily  found  that  such 
lands  would  be  benefited  by  the  improvement,  and  the  mat- 
ter will  not  be  reconsidered  in  levying  the  assessments." 

The  commissi  oners,  then,  failed  to  perform  their  duty, 
as  exacted  by  this  statute,  in  omitting  72  per  cent  of  the 
lands  from  classification  and  assessment.  Not  only  that, 
but,  iu  nndertnking  to  pass  on  whether  such  lands  would 
be  benefited,  they  exceeded  their  authority  and  this  part  of 
the  report  was  the  merest  surplusage.  Nor  do  we  think 
that,  even  had  the  omitted  lands  been  classified  and  assessed 
nnd  so  reported  by  the  commissioners  to  the  board  of  super- 
visors, said  board  might  have  reconsidered  the  finding  that 
these  would  be  benefited,  made  in  establishing  the  district. 
or  have  omitted  them  from  the  assessment  roll  entirely.  If 
so,  then  the  requirement  that  tlfe  district  be  establisbed  as 
recommended  by  a  competent  engineer  wonid  be  of  no  con- 
sequence, for  it  subsequently  might  be  evaded  at  the  will 
of  the  board  by  omitting  to  assess  a  portion  of  the  lands 
prevlonslj  included.  The  commissioners'  report  necessarily 
includes  all  lands  in  the  district  as  established;  the  board 
of  supervisors  is  to  pass  on  objections  thereto  which  are  in 
writing  and  Bled  with  the  county  auditor  on  or  before 
noon  of  the  day  set  for  hearing,  and,  in  doing  so,  "shall 
proceed  to  hear  and  determine  all  objections  made  and  filed 
to  said  report  and  may  increase,  diminish,  annul  or  affirm 
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the  apportioniuent  made  in  Baid  report  or  any  part  thereof 
as  may  appear  to  the  board  to  be  just  and  equitable;  but 
in  DO  ca^  shall  it  be  competent  to  show  that  the  lands  as- 
sessed would  not  be  benefited  by  the  improvement."  If 
the  owner  may  not  show  that  his  land  will  not  be  benefited, 
any  objection  on  that  ground  would  be  idle  and  unwar- 
ranted, and  manifestly  not  contemplated.  In  the  absence 
of  objection,  the  hoard  may  levy  the  assessment  as  recom- 
mended by  the  commissioners.  The  hearing  provided  does 
not  contemplate  reopening  the  question  previously  decided 
that  all  the  lands  will  be  benefited  in  some  measure,  but 
is  solely  for  the  purpose  of  equalising  the  apportionment  of 
costs  and  expenses  placed  on  the  several  tracts  with  the 
benefits  to  be  conferred.  True,  the  power  is  conferred  to 
"annul  ■  ■  *  the  apportionment  made  in  'said  report 
or  any  part  thereof,"  but  this  is  limited  by  what  follows, 
prohibiting  any  showing  at  the  hearing  that  "the  lands  as- 
dessed  would  not  be  benefited."  In  other  words,  such  an 
inquiry  is  excluded  from  the  hearing,  and,  if  the  apportion- 
ment is  to  be -annulled,  this  mnst  be  done  on  some  other 
ground.  In  Rosa  v.  Board  of  Supermaora,  128  Iowa  427, 
the  section  considered  (Sec.  1016,  Code,  1897,)  did  not  con- 
tain the  prohibitory  clause  above,  it  being  found  in  Section 
1947,  Code,  1897,  and  then  only  precluded  such  showing  of 
nu  benefit  on  appeal  to  the  Jtourts.  Here,  the  clanse  relates 
to  the  hearing  before  the  board  of  supervisors,  and  plainly 
was  iuwrted  to  obviate  a  second  inquiry  into  the  question 
as  to  whether  the  lands  included  in  the  district  would  be 
likely  to  be  benefited.  The  board  of  supervisors  should  have 
annulled  the  entire  apportionment  as  made,  and  required 
the  commissioners  to  classify  and  assess  all  the  lands  of  the 
district  as  required  by  law.  Instead,  the  levy  of  assess- 
ments was  spread  over  but  28  per  cent  of  the  lands,  and  it 
is  utterly  impossible  to  say  how  much  plaintiff's  lands 
should  hcve  been  assessed,  had  assessments  been  levied  on 


June  1917]  Anderson  v.  Lbhkeb.  167 

the  omitted  laDds.  Ab  the  appeal  to  the  district  court  was 
frnni  the  action  of  the  board  of  supervisors,  the  relief  avail- 
nble  there  waa  appropriate  for  the  district  court,  and,  as 
tl>e  !^oard  might  have  annulled  the  assessments  af^ainst 
plaintiff's  lands,  the  order  of  the  district  court  so  doing, 
without  prejudice  to  the  right,  if  any,  to  make  a  new  as- 
sessment, was  rightly  entered. — Affirmed. 

Qaynor,  C.  J.,  Etans  and   Salinqbh,  JJ.,  concar. 


L.  T.  Andebsok,  Appellee,  v.  J.  B.  Lehkbr.  Appellant. 

COMTBA0T8:     Bequisltes  and  Validity — Implied  AKreements — Pur- 

1  ctuaea  on  Credit  of  Another.  One  who  authorizes  purcbasea  to 
be  made  on  lilfl  peraonal  credit  impliedly  agreen  to  par  tor  anch 
purchases  wben  made.  Liability  Is  not  dependent  on  auch 
promisor's  knowing  at  tbe  time  of  such  purchase  that  credit 
had  been  extended  on  hla  accoimL 

OONTBAOTS:     Conalderatloa— Dettlmttit    to    Promlior.     Detriment 

2  to  a  promisor  furnishes  as  adequate  a  consideration  for  a  con- 
tract as  a  benellt  to  promisor.  So  held  where  the  promisor 
orally  agreed  to  pay  for  goods  purchased  by  and  tor  the  use  of 
anothef. 

FBAUDS,  BTATtTTE  OP:    Debt  or  Default  of  Another — Contract 

3  not  Within  Statute.  A  promisor's  oral  agreement  that  another 
may  make  purchases  for  such  other  and  have  such  purchases 
charged  to  the  promisor,  is  an  sgreenieDt  by  promisor  to  pay 
bis  own  debt.    Section  4625,  Par.  3,  Code,  1897. 

PABENT    AND    OHnj>:    Support    of    CiiUd— N«ceBUtie»— When 

4  Showing  Unnecessary.  Whether  certain  purchases  by  a  minor 
on  tbe  credit  of  the  parent  were  or  were  not  tor  necessaries  be- 
comes quite  Immaterial  when  It  appears  that  tbe  parent  author- 
ised such  porchases. 

Appeal  from   Carroll  District   Court. — M,   E.   Hutchison, 
Jadge. 

Tuesday,  April  3,  1917. 
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RBHrARiNO  Denied  Monday,  Junk  18,  1917. 

Action  on  account  resulted  iu  judgmeDt  as  prayed. 
The  defendant  appeals. — Affirmed. 

W.  C.  Saul  and  W.  I.  Saul,  for  appellant. 

B.  A.^Wisaler,  for  appellee. 

tiASD,  J. — Recovery  is  sought  a^nst  defendant  on  an 
account  consiating  of  54  items  of  mercliaudise  and  repairs. 
The  sum  of  |20  bad  been  paid,  leaving  f212.85,  with  interest 
from  June  2T,  1910,  six  months  after  the  last  item.  The 
first  T  items,  amounting  to  ¥81.75,  were  purchased  by  Wm. 
Gute,  defendant's  son-in-law,  who  made  the  payment  of 
|20,  and  all  others  by  bis  son.  Gute  testified  that  defend- 
ant asked  him  to  move  on  bis  farm,  and.  upon  l)eing  in- 
formed that  be  did  not  have  the  tools,  equipment  and  ma- 
chinery to  farm  with,  told  him  to  procure  such  articles  as 
he  needed  at  the  store  of  plaintiff  and  charge  same  to  his 
account,  and  what  be  (the  witness)  could  not  pay,  this 
defendant  would  pay  for;  and  that,  as  so  directed,  be  pur- 
chased the  7  articles  and  cau^d  them  to  be  charged  to  de- 
fendant. This  testimony  was  corroborated  by  defendant's 
daughter.  His  son  testified  that  he  had  purchased  all  other 
articles;  that  be  had  been  told  by  bis  father  so  to  do,  and 
to  have  repairs  as  per  the  account,  and  to  have  such  items 
charged  to  defendant's  account;  that  all  said  articles  were 
taken  to  and  used  on  defendant's  farm  where  the  witness 
lived,  except  those  purchased  for  witness'  use,  which  were 
bought  and  charged  "with  his  parent's"  consent;  and  that 
the  repairing  charged  was  of  defendant's  property.  The 
plaintiff  swore  that  be  sold  the  different  items  on  >etate- 
meats  by  the  purchasers  that  defendant  had  autborii'^d 
them  to  buy  and  have  charged  to  his  account,  and  that  the 
items  were  so  entered  on  his  books.    The  defendant  denied 
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haring  authorized  the  purchasers  or  that  the  iteme  be 
chained  to  his  account.  Other  evidence  need  uot  be  set 
ont,;  for,  if  that  stated  is  held  to  sustain  the  judgment,  It 
must  necessarily  be  affirmed.  Objections  to  the  evidence 
as  tending  to  prove  agreements  not  in  writing,  to  answer 
for  the  debt,  default  or  miscarriage  of  another,  were  inter- 
posed and  overruled.  Nine  errors  are  assigned;  bat,  as 
counsel  for  appellant  Bay,  only  two  proijositiona  are  in- 
volved. 

I.  Appellant  contends  that  thei'e  is  no 
reqatoues  and  liability  ou  the  fipst  7  items  of  the  account, 
piieu  ugrfe-  for  that  (1)  there  is  no  evidence  that  defend- 
it^anTtb"'^"  ^"^  ^^^v  tliat  plaintiff  was  extending  credit 
to  Gnte  on  bis  (defendant's)  account;  (2) 
plaintiff  was  not  informed  that  defendant  was  to  pay  for 
these  items;  and  (3)  no  benefit  or  advantt^e  was  shown 
to  have  moved  to  the  defendant.  If  defendant  "advised  his 
son-in-law  to  go  to  the  store  of  plaintiff  and  purchase  such 
articles  as  he  needed  and  could  get  and  charge  the  same 
to  his  (defendant's)  account,  and  what  he  (the  witness) 
could  not  pay,  this  defendant  would  pay  for,"  and  in  pur- 
saance  of  such  advice  Gute  purchased  the  several  artictes, 
and  these  were  charged,  at  Oute's  requt^st,  to  defendant's 
account,  as  testified  to  by  plaintiff  and  Oute,  the  defendant 
became  liable,  regardless  of  whether  defendant  was  other- 
wise informed  of  credit's  having  been  extended  to  him.  Nor 
is  it  material  that  plaintiff  was  not  otherwise  informed 
that  defendant  was  to  pay  for  the  items.  If,  in  selling, 
plaintiff  extended  credit  to  defendant,  as  had  been  arranged 
between  the  purchaser  and  defendant,  and  did  not  sell  on 
tbe  credit  of  the  purchaser,  it  is  immaterial  whether  or  not 
plaintiff  was  informed  of  defendant's  promise  to  pay.  The 
c}ear  implication  of  a  promise  to  pay  arises  from  the  author- 
ity to  buy  on  defendant's  credit,  even  though  he  had  not 
promised  anyone  to  pay. 
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It  may  be,  as  contended,  that  he  derived 
no  advantage  from  the  transaction,  but  it 
protoSo?'  **  ^^*^^  "*^*  follow  therefrom  that  there  was  jio 
consideration  for  his  nndertalciog.  A  det- 
riment ma;  be  a  sufficient  consideration,  as  well  as  an  ad- 
vantage or  benefit.  That  plaintiff,  in  parting  with  hin 
goods  in  reliance  on  defendant's  credit,  authorized  to  ef- 
fectuate his  purpose  in  enabling  his  son-in-law  to  operate 
his  farm,  certainly  worked  a  detriment  which  constituted 
an  ample  consideration  for  defendant's  undertaking  to  pay 
the  account.  Barlan  v.  Harlan,  102  Iowa  701.  The  ab- 
sence of  detriment  appears  in  Regan  r.  Kirk,  140  Iowa  302, 
where  an  employe  had  obligated  himself  to  work  8  months 
for  the  tenant  before  the  landlord  told  him  to  go  ahead 
and  work  and  he  would  see  that  he  got  his  pay.  In  com- 
pleting his  contract  with  the  tenant,  the  employe  did  do 
more  than  he  was  obliged  to  do  under  his  contract,  and 
therefore  the  promise  of  the  landlord  was  without  consid- 
eration:   See  Meginnes  v.  MeChesney,  179  Iowa  563. 

Had  the  goods  been  sold  and  charged 

"'  UTB™F-  'dXt     *"  ^^^^'  *"*'*  t*"^  promise  of  defendant  been 

or  dpfaait  ot     nicrelv  to  pay  the  account,  the  agreement 

SDOtper ;    con-  »  r    »i  to 

ta''"tai'u'e  """  """St  have  been  regarded  as  collateral,  and 
within  the  statute  of  frauds.  Langdon  v. 
Rifbardson,  58  Iowa  610.  But  Oute  did  not  become  in- 
debted to  plaintiff.  Tbe  understanding  between  them  was 
that  the  purchases  were  on  defendant's  credit,  and,  there- 
fore, plaintiff  necessarily  looked  to  him  for  payment.  The 
debt  was  that  of  defendant,  and  the  promise  implied,  or  as 
made  to  Onte,  was  to  pay  his  own  iadebtedness,  though 
created  for  goods  sold  to  Oute.  Manifestly,  the  transac- 
tion did  not  involve  a  promise  to  answer  for  the  debt  of 
another,  and  the  court  rightly  held  evidence  thereof  ad- 
missible, notwithstanding  Par.  3  of  Section  462S  of  the 
Code. 
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II.  Liability  for  the  other  goods  bought 
4.  p*«RST  AUD  and  repairs  done  is  denied  by  defendnnt. 
«Lark8^-'  whMi  ^'^'  ttift,  as  is  said,  these  were  sold  to  the 
dcmsmV"  ^*"'  "without  order  or  direction  from  him 
(defendant)  for  their  delivery,  and  for  the 
farther  reason  that  they  were  not  necessary  for  the  minor's 
support  or  welfare."  Conceding  the  facts  to  be  as  stated, 
they  do  not  obviate  liability.  What  defendant  might  have 
done  he  could  authorize  another  to  do  for  him.  If  the  son 
tmly  testified,  the  defendant  authorized  him  to  purchase 
the  goods  nnd  have  the  repairs  done  and  to  have  the  prices 
charged  to  defendant's  account.  In  other  words,  he  did, 
as  defendant's  agent,  precisely  what  defendant  himself 
might  have  done,  and,  as  he  acted  within  the  scope  of  his 
authority,  defendant  became  liable  precisely  as  though  he 
bad  bought  the  goods  and  had  the  repairs  done.  This  be- 
ing so,  it  is  immaterial  whether  he  had  directed  plaintiff 
to  deliver  the  goods  or  whether  these  were  nerepsaries  for 
the  use  of  the  son.  As  to  whether  authority  was  given  the 
80D  to  bny  on  his  father's  credit,  the  evidence  was  in  con- 
flict, and  the  finding  of  the  district  court  is  aa  conclusive 
as  a  verdict  of  a  jury. 

There  was  no  error,  and  the  judgment  is — Affirmed. 

Oaynob,  C.  J.,  EvAKS  and  Salinokr,  JJ., 


Emilinb  Chidkster,  Appellee,  v.  Fbank  Hablan  et  al.,  Ap- 
pellees, Van  V.  Baldwin,  Intervener,  Appellant. 
In  Be  Estate  of  A.  W.  Hablan,  Deceased. 

WITNXBSEB:     Competency — Transaction    wttli    Deceased — ^iCeiaUa 
1     Facts.    ConcedlDg,  nrouendo.  that  one  Incompeteot  to  testify  to 
a  peraonal  tranBactlon  or  cotnmtinlcatloD   vlth  a  deceased  Is 
competent  to  testify  to' noaprolilbited  facts,  from  which,  by  In- 
ference, other  facts  may  be  found,  even  though  the  fact  found 
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by  Inlerenca  b«  a  tact  to  wblch  th«  witneaa  Is  DOt  competent  to 
testify  to  directly,  yet  such  principle  does  not  embrace  the  right 
o(  auch  witness  to  testify  to  the  contents  of  an  inatrument  con- 
stituting a  personal  conununlcatlOB  between  deceas*^  and  said 

PRINCIPLE  APPLIED:  An  heir  received  certain  property 
under  an  agreement  that  he  would  recelT«  the  same  In  full  of 
his  Interest  In  the  grantor's  estate.  After  the  death  of  grantor, 
the  heir  claimed  that,  subsequent  to  the  deeding  of  the  land  to 
him,  the  grantor  executed  to  him  anotbur  writing,  whluh,  In  ef- 
fect, canceled  the  agreement  that  the  heir  should  receive  the 
land  In  full  of  his  share  In  the  estate,  and  reinstated  htro  as  an 
heir  along  with  other  heirs.    This  Uelr  testified,  over  objection: 

1.  That,  alter  the  deeds  wert^  delivered  to  him,  be  bad  anoth- 
er paper  in  bis  possession. 

2.  Tliat  said  paper  vraa  not  delivered  to  htm  by  any  person 
other  than  the  said  deceased. 

8.  That  the  paper  was  In  the  handwriting  of  said  deceased. 

Held  that,  conceding  the  above  to  be  unobjectionable  under 
Sec.  4604,  Code,  IS9T,  yet  the  witness  was  Incompetent  to  testify 
at  to  the  conlttnts  of  the  writing. 

DESCENT     A3TD     DISTRIBtTTION:      Advancemmits— CanceUaUon 

2  AgrMtnent— Snffldency  of  Evidence.  Strongly  contradictory 
evidence  reviewed,  and  held  in^iufflclent  to  eStabllah  the  making 
of  on  agreement  canceling  an  advancement  made  in  full  of  the 
heir's  Interest  In  an  estate. 

EVIDENCE:    Best  and  SeconAary— Loss  of  Writing— Sufficiency  of 

3  Showing,  Evidence  reviewed,  and  held,  at  the  best,  to  be  very 
unsatisfactory  on  the  question  of  the  low  ot  a  wrlttnn  instru- 

ETIDEITOE:     Declaratlonfl — ^As  Showing  Uitent  and  Purpose  on  Is- 

4  Boable  Fact.  When  the  very  Issue  Is  whether- a  deceased  party 
did  do  a  certain  act,  I.  e.,  execute  a  certain  alleged  Instrument. 
the  declarations  of  such  party  showing  his  Intent  an<3  purpose 
not  to  do.  or  Inconsistent  with  the  doing  of,  such  alleged  act, 
made  prior  or  subsequent  to  the  time  when  It  is  alleged  that  he 
did  auch  act,  are  competent  as  bearing  on  whether  he  actually 
did  said  acL 

PEINCIPLE  APPLIED:.  An  heir  received  deeds  to  certain 
property,  under  an  agreement.  In  the  deeds,  to  accept  the  same 
Is  full  of  bis  prospective  share  in  grantor's  estate.    Alter  gran- 
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tor  died,  tbe  heir  claimed  tliat,  BOme  years  aubsequent  to  the 
execution  of  aald  deeds,  tbe  grantor  executed  another  Instrn- 
ment.  In  effect  canceling  the  agreement  that  the  said  convey- 
ances should  be  in  full  of  tbe  grantee's  Interest  In  grantor'a  es- 
tate. Tbe  said  grantor  died  several  ycira  .ifter  the  date  of  this 
last  alleeed  Instrument.  Tssne  was  raided  on  tbe  execution  of 
this  last  alleged  Instrument.  Hi^M.  the  declarations  of  tbp 
grantor  both  prior  and  subsequent  to  tbe  date  of  said  alleged 
last  Instrument.  conHstettt  icith  the  agrament  in  the  saiil  oiig- 
inal  deeAg  and  inconsistent  toith  Ihf  execution  of  Maid  last  al- 
leged initmment,  were  competent  as  bearing  on  whether  Eiich 
last  Instrument  was  executed. 

SVIDENOG:  FiMumptiona — InconalBtent  Oonduct — Effect,  Prlncl- 
6  pie  recognized  and  apulled  that  the  long-continued  and  unex- 
plained failure,  under  urgent  circu  mat  slices,  to  make  hnown 
the  exlatence  of  an  instrument  conferring  a  valuable  right  on 
tbe  grantee,  furnlsbea  persuasive  evidence  that  sucli  Instru- 
ment never  In  fact  validly  exUted. 

EVIDEKCE:      Weight     and     SufflclencT— Inherent     Improbahllltr. 
6     Principle  recognized  that  the  Inherent  improbability  of  testl- 
mon;  may  destroy  It,  even  though.  In  a  technical  sense.  It  may 
be  said  that  such  testimony  is  undisputed. 

Appeal  from  Lee  District  Court. — W.  S.  Hamilton,  Jndge. 

Satubday,  Octobkb  21,  1916. 

Beheabino  DE>fiEt>  Monday,  June  18,  1917. 

Aciion  in  partition.  Decree  in  the  court  below  af- 
firmed.— Affirmed. 

Hughes  d  McCoid,  for  appellant. 

Jt^m  E.  Craig,  Lutz  rf  Jordan,  BolUngsworth  &  Blood 
and  Archer  C.  Miller,  for  appellees. 

Gaynoe,  C.  J.— Tbis  is  a  suit  in  equity  to  partition  real 
estate.  The  parties  to  the  action  are  tbe  children  and  gcand- 
children  of  one  A.  W.  Harlan,  deceased,  who  was  the  owner 
of  the  property  during  his  lifetime.  The  suit  is  brought  by 
faia  daughter,  Mrs.  Emiline  Chidester.     Frank  Harlan,  a 
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Kon,  and  Vivimi  0.  Harlan,  intervener,  joined  with  Emiline 
Cliidester  in  her  prayer  for  partition.  These  three,  under 
the  record  now  made,  claim  to  be  the  sole  owners  of  the 
property  in  controversy,  and  each  claims  to  own  an  un- 
divided one-third  interest  therein.  Frank  Harlan  ia  a  son 
of  deceased's.  Vivian  C.  Harlan  is  a  son  of  Albert  Har- 
lan's, deceased,  who  was  a  son  of  A.  W.  Harlan'a,  deceased. 
Mark  T.  Harlan  i.s  a  grandson  of  A,  W.  Harlan's,  deceased, 
and  ia  the  only  son  and  heir  of  Ju.stin  B.  Harlan,  who  died 
on  April  2(1,  1800.  Tn  this  partition  snit,  as  it  was  tried 
and  submitted  to  the  court,  the  claim  was  made  by  this 
daughter,  Emiline  Chidester,  Frank  Harlan,  and  the  grand- 
son, Vivian  C.  Harlan,  that  Mark  T.  Harlan  had  no  interest 
in  the  land  to  be  partitioned,  and  no  right  to  participate 
in  the  proceeds  of  the  land,  for  the  reason  that,  prior  to  the" 
death  of  A,  W.  Harlan,  he  had  executed  and  delivered  to 
Mark  two  deeds,  one  in  1806,  conveying  to  Mark  65  acres 
of  land,  and  another  ia  1901,  conveying  to  him  333^  acrex 
of  land,  in  full  of  any  claim  which  he  might  have  as  heir 
of  A,  W.  Harlan.  The  deeds  referred  to  contained  this 
clause : 

"For  the  consideration  of  natural  affection  and  full 
release  of  all  claims  against  me  or  my  real  estate,  as  the 
only  heir  of  my  son  Justin  B.  Harlan,  or  otherwise,  I,  A.  W. 
Harlan,  hereby  sell  and  convey  to  my  grandson,  Mark  T, 
Harlan  [Here  follows  a  description  of  the  proi>erty]. 

"Grantee  herein  accepts  said  land  for  the  considera- 
tion herein  named,  and  covenants  to  make  no  claim  as  above 
stated." 

Mark  T.  Harlan  accepted  these  deeds  with  this  cove- 
nant in  them,  and  thereafter  sold  the  land.  It  is  claimed  by 
these  contesting  heirs  that,  by  accepting  this  conveyance 
with  the  covenant,  Mark  T.  Harlan  released  all  his  claim 
to  his  grandfather's  estate,  and  is  not,  therefore,  upon  his 
death,  entitled  to  participate  in  iiis  estate,  or  to  share  ia 
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the  real  estate  left  b;  the  said  A.  W.  Harlan,  deceased.  It 
is  conceded  that,  if  nothing  more  appeared,  Mark  T.  Harlan 
would  nut  Lave  any  interest  in  the  real  estate  '  ivolved  in 
the  partition  suit,  and  would  not  be  entitled  to  a  share  in 
the  proceeds,  and  that  bis  assignee,  tbe  intervener  Van  V. 
Baldwin,  has  no  greater  right  th^in  Murk  would  have.  Bald- 
•  win,  however,  claims,  in  bis  petition  of  intervention,  that 
A.  \V,  Harlan,  during  bis  lifetime,  made  gifts  to  the  other 
heirs,  and  that,  subsequent  to  September,  1904,  be  modi- 
fled  and  changed  the  conditions  in  tbe  deeds  to  Mark  T.  Har- 
lan referred  to  in  tbe  p(?tition,  and  made  tbe  land  therein 
described  a  gift  to  Mark,  and  that  Mark  was  thereafter  to 
take  bis  father's  share  in  tbe  estate  of  bis  grandfather,  up- 
on the  grandfather's  death;  that  this  was  evidenced  by  a 
writing  signed  by  A.  W.  Harlan  and  delivered  by  him  to 
Mark;  that  this  instrument  was  dated  on  election  day  in 
November,  ld04.  It  was  claimed  upon  the  trial  that  this 
mtMlifying  instrument  was  lost,  could  not  be,  and  was  not, 
produced  upon  tbe  trial.  Evidence  was  offered  tending 
to  show  its  loss,  or  at  least  that  it  could  not  be  found,  and 
an  attempt  made  to  give  to  tbe  court  the  substance  of  its 
contents,  though  no  one  attempted  to  state  its  contents 
verbatim,  or  to  state  f<ubatautiall.v  its  contents  in  tbe  words 
of  tbe  instrument.  It  is  claimed  that  this  instrument  was 
lost  about  December.  1910.  A.  W.  Harlan  died  April 
30,  1911,  and  was  at  the  time  over  90  years  of  age.  Tbe  de- 
cision in  tbis  case  involves  tbe  sufficiency  of  tbe  competent 
evidence  to  sustain  this  claim  of  tbe  intervener's.  It  is 
contended  that  much  of  tbe  evidence  offered  to  support 
Intervener's  contention  was  given  by  witnesaes  who  were 
incompetent  to  testify,  under  Section  4604,  Code,  1897, 
and  that  there  was  insufficient  competent  evidence  to  sus- 
tain the  intervener's  claim.  In  the  court  below  intervener's 
petition  was  dismissed,  and  intervener  alone  appeals. 

Two  questions  are  presented:     First,   Was  the  paper 
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alleged  to  have  been  executed  and  delivered  to  Mark  T.  Har- 
lan on  election  day  in  1904  in  fact  executed  and  delivered 
to  him  by  A.  W.  Harlan?  Second,  Was  this  paper  lost, 
so  that  its  contents  could  be  proven  by  parol? 

We  will  first  determine  from  this  record  whether  or 
not  it  la  proven  by  competent  evidence,  or  by  the  mouths  of 
competent  witnesses,  that  such  a  paper  as  the  one  relieil 
upon  by  intervener  was  ever  in  fact  executed  and  delivered 
by  A.  W.  Harlan  to  Mark  T.  Harlan;  second,  whether  this 
paper  was  proven  to  have  beeu  lost  or  mislaid,  so  that  it's 
contents  could  be  proven  by  parol ;  third.  If  proven  to  have 
been  executed  and  lost,  whether  or  not  the  contents  of  the 
instronieDt  have  been  shown  by  competent  evidence,  and, 
if  so  shown,  the  effect  of  the  execution  and  delivery  of  the 
instrument  upon  the  rights  of  Mark  T.  Harlan  to  partici- 
pate in  bia  grandfather's  estate,  notwithstanding  the  pro- 
visions of  the  deed  hereinbefore  referred  to. 

It  is  conceded  that  Mark  T.  Harlan  is  an  incompetent 
witness  to  testify  to  personal  transactions  between  him- 
self and  the  deceased,  because  be  is  the  person  through 
whom  the  intervener  received  whatever  right,  title  or  in- 
terest he  has  in  the  estate  of  A,  W.  Harlan.  He  was  called 
as  a  witness  by  the  intervener,  and  was  asked  these  ques- 
tions : 

•'Q.  You  may  state  whether  or  not  you  had  a  paper 
with  reference  to  your  interest  in  his  estate  in  your  posses- 
sion after  the  snoimer  of  1904.  A.  I  had,  Q.  In  whose 
handwriting  was  it?  A.  A.  W.  Harlan's.  Q.  What  be- 
came of  the  paper?  A.  It  became  mislaid  or  lost.  I  have 
not  been  able  to  find  it,  anyhow.  Q.  How  long  was  it  in 
your  possesBion?    A.     About  six  years  that  I  know  of." 

Then  be  was  asked  these  questions: 

"You  may  state  whether  or  not  this  paper  (not  re- 
ferring to  any  personal  transaction  with  yonr  deceased 
grandfather,  A.  W.  Harlan)  was  given  to  you  by  someone. 
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A.  It  was,  Q,  You  may  state  whether  or  not  thin  pa[tei' 
(not  referring  to  any  personal  transactinns  between  your- 
self and  A.  W.  Harlan)  waa  given  to  you  by  any  person 
other  than  A.  W.  Harlan.  A.  It  was  not.  Q.  You  may 
state,  as  nearly  as  you  csin,  the  contents  of  that  paper. 
A.  This  paper  was  to  me,  and  said  A.  W.  Harlan  had 
changed  hiH  mind  in  regard  to  two  deeds  covering  land 
that  had  been  given  to  me  personally,  and  he  intended  that 
this  land  should  be  given  to  me,  and  that  I  should  shiire 
ID  his  estate  equally  with  the  other  three  heirs.  Q.  State 
whether-  or  not  you  have  searched  for  this  paper.  A.  I 
hnve  time  and  again.  Q.  In  the  safe  where  you  nsually 
kept  papers?  A.  Yes,  sir.  Q.  Have  you  searched  in 
every  place  that  vou  ever  kejtt  any  such  papers?  A.  Yes, 
sir.  Q.  Have  you  exhausted  every  means  of  finding  that 
paper?    A.     I  have." 

The  witness  gave  other  testimony  touching  the  loss 
of  the  paper.  Thereupon,  the  plaintiff  cross-exam ined  this 
witness  touching  the  possession  of  the  paper  which  be 
claimed  to  have,  its  date,  where  he  got.  it,  and  then  pro- 
eeeded  as  follows: 

"You  state  that  yon  got  that  paper  before  you  went  to 
the  house?  A.  No,  sir.  .Q.  Did  you  learn  anything  about 
it?  A.  I  asked  grandfather  to  give  me  a  paper  of  that 
kind  before  we  went  to  the  house.  Q.  You  asked  him 
to  give  yon  the  paper?  A.  Yes,  sir.  Q.  Waa  the  paper 
in  pencil  or  ink?  A.  In  ink.  Q,  Who  wrote  it?  A.  A. 
W.  Harlan.  Q.  Did  he  write  it  that  day?  A.  Yes,  sir, 
that  day.  Q,  At  the  house?  A.  At  the  house,  Q.  .\fter 
you  went  to  the  house?  A.  Yes.  Q.  You  say  you  were 
present,  and  your  wife  and  mother?  A.  Yes.  Q.  And 
yoo  had  it  ever  since?  A.  I  had  it  in  my  possession  until 
1910.    That  was  the  last  time  I  saw  it," 

Then  he  proceeded  qd  cross-examination  to  state  the 
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contentB  of  the  paper  substantially  as  set  out  on  his  direct 
ezamination,  and  he  wan  asked  this  question: 

"That  is  what  the  paper  said?  A.  That  I  should 
share  e<]uall.v  with  the  other  heirs.  Q-  Is  that  all  that 
was  in  it?  A.  Practically  all.  I  don't  think  it  was  digned 
before  a  notary  public.  The  only  name  on  the  paper  was 
A.  W.  Harian." 

If  we  concede  that,  under  the  rule  laid 
*■  JJIm^'t^" ;  down  in  McEJU-nney  v.  Bendricks,  82  Iowa 
«i'b"a™*"wa :  C57,  followed  in  Campiell  v.  CoUiji8,  152 
"'""'"-  '""■■  Iowa  608.  and  other  cases,  Mark  T.  Harlan 
was  competent,  nothwitbstanding  the  provisions  of  Section 
4tiU4,  to  testify  that  he  had  a  paper  in  bia  posBession  after 
the  summer  of  1904,  made  with  reference  to  his  interest  in 
his  grandfather's  estate;  that  this  paper  was  in  his  grand- 
father's handwriting;  that  it  was  given  to  him  by  some- 
one.; that  it  was  not  given  to  him  by  any  person  other  than 
A.  W.  Harlan, — a  concession  diHicult  to  make,  even  under 
thene  authorities, — we  stil!  believe  that  the  witness  went 
iMiyoud  the  limit  of  these  authorities,  and  directly  violated 
the  inhibition  of  tlie  statute  when  he  stated,  or  attempted 
to  state,  the  contents  of  the  instrument  so  held  by  him. 
The  evidence  leading  up  to  the  giving  of  the  contents  of 
the  instrument,  under  the  rule  laid  down  in  the  McElhenney 
case,  can  only  be  justified  on  the  theory  that  the  statute 
does  not  exclude  proof  of  facts  from  which,  by  inference, 
other  facts  may  be  found,  even  though  the  fact  found  by 
inference  be  a  fact  to  which  the  witness  is  not  competent, 
under  the  ftatute,  to  testify  to  directly.  In  the  McElhen- 
ney case,  it  was  said: 

"The  question  and  answer  expressly  exclude  any  per- 
sonal transaction  between  the  plaintiff  and  the  deceased." 
The   same   is   attempted    here.     The   inference   to   he 
drawn,  if  it  has  any  probative  -force  at  all  upon  the  issues 
tendered  here,  is  that  the  plaintiff  received  from  hie  de- 
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ceased  grandfatber  a  written  iDiitriimeiit  touching  tiis  in- 
terest in  hit)  grandfather's  estate,  to  be  effectual  upon  the 
dentb  of  hie  grandfather.  ABSuming  that  the  facts  proven 
justified  such  an  inference,  the  contents  of  the  instrument 
are  not  inferable  from  the  facts  proven.  The  contents  of 
tb«  instrnment  involve  a  communication  made  by  the  grand- 
father to  this  grandson,  touching  his  pnrpose  and  wish  in 
the  disposition  of  bis  estnte  after  his  death,  in  so  far  as  it 
affected  the  grandson.  This  was  purely  a  personal  trans- 
action or  communication,  and  came  within  the  inhibition  of 
the  statute.  This  incompetent  witness  was  called  upon  and 
allowed  to  state,  over  objection,  the  contents  of  this  com- 
mnuicatioD.  This  was  clearly  within  the  inhibition  of  the 
Ktatnte,  and  cannot  be  considered  by  na  in  this  case,  triable 
r/e  novo  here. 

But  three  witnesses  were  called  who 
testified  to  the  contents  of  this  instrument, 
although  it  appears  that  there  were  others 
romdencT  of  who  wcre  equally  cognizant  of  its  contents, 
if  such  instrument  existed.  These  other 
witnesses  were  the  mother  and  father-in-law  of  Mark. 
George  Raj,  the  father-in-law,  testified  that  he  wan  65  years 
old;  that  Mark  married  his  daughter;  that  the.v  {meaning 
Mark  and  his  daughter)  were  at  hiH  house,  the  winter  of 
1904;  that  while  they  were  there,  he  saw  a  paper  in  their 
poi^esaion  purporting  to  be  signed  by  A.  W.  Harlan;  that 
he  read  the  paper;  that  it  was  shown  to  him  by  his  daugh- 
ter; that  he  thought  the  paper  stated  like  this:  That  he  had 
changed  his  mind  Id  regard  to  the  land  that  be  had  deeded 
to  Mark,  and  he  intended  that  as  a  gift,  and  intended  later 
for  Mark  to  get  bis  equal  share  of  bis  property.  He  fnrtiier 
testified  that  lie  had  no  knowledge  about  the  paper  except 
that  his  daughter  handed  a  paper  to  him  and  he  read  it;' 
that  old  man  Harlan's  name  was  signed  to  it ;  that  he  had 
six  children  at  home,  the  oldest  3d  years  of  age;  that  he 
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W.1S  not  the  only  one  the  daughter  showed  the  paper  to; 
thitt  she  passed  it  around  and  they  looked  at  it;  that  he 
thinlvB  his  wife  and  oldest  daughter  read  it;  that  she  took 
it  out  of  her  pocket  and  handed  it  to  him,  and  he  ga?e  it 
bark  to  her.  He  further  testified  that  be  did  not  know  Mr. 
Harlan's  handwriting,  and  does  not  know  whether  this  pa- 
per shown  to  him  was  in  Harlan's  handwriting  or  not  He 
furtlier  testified  that  his  attention  waa  not  called  to  the 
existence  of  this  paper  since  the  fall  of  1901,  until  the  fall 
of  1912  or  1913. 

The  other  witness,  Mrs.  ^altzgaber,  testified  that  the 
deceiised  caine  to  her  house  on  election  day,  1904;  that  she 
remembered  his  making  out  a  paper;  that  she  saw  the  pa- 
per, read  it,  saw  him  write  it;  that  she  knew  his  handwrit- 
ing, knew  his  signature;  that  this  paper  that  she  refers  to 
was  in  his  handwriting,  and  has  his  signature.  She  fur- 
ther testified  that  at  the  time  the  deceased  said  to  her  that 
Mark  should  have  more ;  that  the  land  that  he  had  given  him 
was  not  enough ;  that  he  should  have  an  equal  share  with 
the  other  children;  that  he  told  her  this  frequently  before 
this  time;  that,  after  the  paper  was  written,  she  read  it; 
that  the  old  man  handed  it  to  Mark,  and  Mark  handed  it 
to  the  wife;  that  she  and  the  wife  read  it  over  to  see  what 
disposition  he  was  going  to  make  of  the  land;  that  the  pa- 
per .stilted  that  he  had  charged  Mark  with  the  land  that  he 
had  given  him,  and  he  wanted  Mark  to  have  al! — he  was 
going  to  give  that  to  him  as  a  gift;  and  that  be  would  share 
equally  with  the  others  in  the  distribution  of  the  land  when 
he  was  dead,  She  further  testified  that  she  knew  nothing 
of  the  paper  .since  tliat  time;  that  her  attention  was  not 
called  to  the-  fact  again  until  1913. 

This  is  practically  all  the  testimony,  couipeteut  and  in- 
■  competent,  offei-ed  by  the  intervener  to  support  his  conten- 
tion that,  after  the  making  of  the  deeds,  Mark  received  an 
instrument  modifying  the  terms  of  the  deeds,  in  so  far  as 
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the  deeds  released  the  estate  from  any  claim  on  the  part 
of  Mark  to  share  in  the  balance  left  at  the  tinie  of  the  death 
of  A.  W.  Harlan.  Aoronling  to  the  testimony  of  these  wit- 
ne^sea,  this  paper  eviilenred  the  fulfillment  of  a  promise 
frequently  made  prior  to  its  execution.  It  was  a  paper  that 
Mark  evidently  recognized  the  need  of  if  he  would  partici- 
pate in  his  grandfather's  estate  after  his  death,  a  paper  he 
denired  and  prized,  and,  if  his  contention  be  true,  secured 
for  the  purpose  of  euabling  him  to  hold  not  only  the  prop- 
erty deeded  to  him  in  the  deeds  hereinbefore  referred  to,  but 
altio  one  fourth  of  all  the  property  that  remained  at  the 
time  of  his  grandfather's  death. 

It  is  claimed  that  this  instrument  waa 
*■  b^Bt'tna'tfc-      '*'^*'     '^^'^  proof  offered  in  support  of  the 
wrtttngi  'raffl-"'  contention  that  it  is  lost  is  very  unsatisfac- 
showii^.  tory.     Mark  Harlan  claims  that,  upon  the 

execution  of  the  instrument,  he'  gave  it  to 
his  wife  for  safe-keeping.  If  the  testimony  of  Ray  relates 
to  this  instrument,  it  was  in  the  poiisession  of  Mark's  wife 
after  its  execution.  There  is  no  direct  testimony  that  she 
ever  parted  with  the  possession.  She  was  not  called  as  a 
witness.  The  manner  in  which  it  is  clainijd  the  instrument 
was  kept,  the  care  taken  of  it,  eu^ests  a  loose  and  carelesa 
method  of  preserving  valuable  papers.  The  evidence  as  to 
the  loose  manner  in  which  it  was  kept  possibly  aids  the  sug- 
gestion that  it  is  lost.  It  does  not  appear  that  any  other 
instruments  from  the  same  receptacle  were  lost;  that  the 
receptacle  was  mislaid.  No  reason  is  suggested  why,  if 
placed  in  the  receptacle,  it  should  have  disappeared  there- 
from. It  is  not  shown  that  anyone  who  was  interested  in 
suppressing  it  had  access  to  the  receptacle.  No  one  seems  to 
have  thought  of  it  or  talked  of  it  since  it  is  claimed  the 
instrument  wa«  made. 

Mrs.  Saltzgaber  is  really  the  only  competent  witness  to 
the  making  of  this  paper  and  its  contents.     She  is  the  moth- 
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er  of  Mark.  8he  testifies  that,  away  back  when  Hie  deeds 
were  made,  Mr.  Harlan  had  expressed  a  purpose  to  do  what 
it  ia  claimed  this  instrument  does;  that,  during  all  the  in- 
ten'ening  years,  he  had  freciuently  and  persistently  invited 
her  attention  to  the  fact  that  he  intended  to  give  Marli 
more  than  the  property  conveyed  in  the  deeds ;  that  he  had 
fre<inently  and  persistently  discussed  the  matters  with  her. 
Her  testimony,  if  believed,  tends  to  show  a  fixed  purpose 
ID  the  mind  of  Mr.  Harlan  to  do  what,  by  this  instrument, 
it  is  claimed  he  did.  We  must  either  aecept  or  reject  her 
testimony.  If  not  true  in  part,  it  possibly  is  not  true  at 
all.  This  case  is  triable  rfc  tioro  here.  We  must  wei^h 
the  evidence  and  judge  of  the  credibility  of  the  witnesses. 
As  against  this,  we  have  in  the  record  the  testimony  of 
several  witnesses  who  were  closely  related  to  A.  W.  Harlan 
during  his  lifetime,  to  the  effect  that,  on  the  29th  day  of 
August,  1004,  a  little  over  a  month  prior  to  the  time  when 
It  is  claimed  this  revoking  in^itrunient  relied  upon  by  the  in- 
teriener  was  executed,  A.  W.  Harlan  executed  the  follow- 
ing instrument: 

"Near  Croton,  Iowa.  August  29,  1904. 

"The  instrument  that  I  shall  endeavor  to  write  is  what 
is  meant  to  be  in  case  of  emergency  a  substitute  for  a  will, 

"Whereas,  I  have  heretofore  deeded  to  Mark  Harlan, 
only  heir  of  Justin  B.  Harlau,  deceased,  who  was  my  son, 
the  gift  was  made  in  two  separate  deeds,  making  in  all 
about  100  acres  lying  in  Van  Buren  Township.  I^ee  Conn- 
ty^  Iowa,  and  he  was  informed  on  receiving  the  last  deed 
that  it  was  what  I  considered  his  full  share  of  all  my  real 
estate.  And  that  I  hcieby  order  and  instruct  my  udmin- 
istrator  that  said  Mark  Harlan  had  already  had  his  share 
of  my  estate. 

"Confirmed  by  my  usual  basinesa  siguBtare. 

"A.  W.  Harlao. 
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"Witnessea :  Eliza  J.  Watts,  Eva  South,  Louisa  O'Neil, 
John  O'Neil." 

I^aiaa  O'Neil  testifies  that  this  paper  wna  executed  in 
her  ppeaeuce,  and  In  the  presence  of  the  other  witnesses; 
that  Mr.  Harlnn  drew  it  up,  and  asked  her  and  the  other 
witnesses  to  sign  it  as  witnesses.  One  Sherman  South, 
husband  of  the  witness  Eva  South,  testified  that  he  saw  the 
instrumeut  above  executed,  and  witnessed  by  the  parties  to 
it ;  that,  at  the  time,  he  heard  Mr.  Harlan  say  that  he  had 
given  Mark  all  he  intended  to  give  him  of  his  estate;  that 
he  gave  him  100  acres  as  his  share  of  the  estate;  that,  at 
another  time,  he  told  witness  that  the  land  was  Mark's 
share.  John  O'Neil  testified  that  he  saw  Harlan  sign  the 
paper.  L.  B.  Williams  testified  that  he  surveyed  A.  W, 
Harlan's  land  in  1901;  that,  while  he  was  surveying  the 
land  deeded  to  Mark,  A.  W.  Harlan  said  that  the  100  acres 
was  for  Mark's  entire  share  of  the  estate,  and  the  young 
man  was  present,  and  expressed  gladness  at  the  getting  of 
it  at  that  time. 

It  appears  from  the  testimony  of  many  witnesses  that, 
during  alt  the  years  intervening  between  the  execution  of 
the  deeds  conveying  the  land  to  Mark,  and  the  death  of  A. 
W.  Harlan,  he  had  persistently  and  consistently  said  that 
his  purpose  and  intention  in  executing  the  deeds  to  Mark 
was  as  expressed  in  tlie  instrument  dated  August  29,  1904, 
and  that  the  same  was  in  full  of  any  share  that  Mark  might 
have  as  heir  in  the  estate  of  A.  W.  Harlan.  It  is  contended, 
however,  that,  conceding  this  to  be  true,  A.  W.  Harlan  may 
have  changed  his  mind  and  executed  the  instrument  claimed 
to  have  been  executed  on  election  day,  1904,  and,  even 
though  he  did  have  the  purpose  in  bis  mind  as  expres^d 
in  the  deeds  and  as  exposed  in  the  instrument  of  August 
29th,  yet  this  does  not  overcome  the  positive  testimony  that 
later  he  changed  his  mind,  and  executed  the  instrument 
relied  upon  by  the  Intervener.    This  contention  goes  to  the 
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real  weight  of  the  tet«timon,r,  and  iDTOlvef)  the  credibility 
of  the  witnesses  who  have  testified  tonching  theae  matters. 
It  is  contendedf  however,  that  declara- 
*.  bt:de((ce:  dec-  tloQS  of  the  testatoF  as  to  intent  and  pnr- 
sbowine^  infAit  pose  are  not  conii>etent  as  against  his  proven 
iiSiUBbi"'"7n«. ""  act.  This  may  be  conceded,  bnt  Btill  the 
qiiestiOD  remains,  Is  it  proven  that  he  es- 
ecntod  the  instrument  relied  \i\Hm  by  intervener?  Upon 
this  point,  we  have  to  say:  When  the  record  discloses  that 
an  heir  to  an  estate,  or  one  who  might  be  heir  to  an  estate, 
or  who,  in  the  event  of  death,  would  be,  in  law,  entitled 
to  participate  in  the  estate,  releases  to  the  ancestor  all 
right  in  the  estate  and  accepts  in  advance  a  certain  portion 
of  the  ancestor's  estate  as  a  consideration  for  such  release, 
and  the  release  and  consideration  are  reduced  to  writing, 
the  party  so  releasing  his  intereat  is  bound  by  such  release. 
If,  after  the  death  of  the  ancestor,  he  seeks  to  claim  an  in- 
terest in  the  estate,  based  on  the  claim  that,  subsequent  to 
the  execution  of  the  original  instrument  under  which  he 
released  his  interest  in  the  est>ite,  the  ancestor  change<l  his 
mind  touching  hia  estate,  and  agreed  and  consented,  in  writ- 
ing, that  the  claimant  should  not  be  bound  by  such  release, 
but  should  take  the  thing  given  in  the  original  written  in- 
strument as  a  gift  and  retain  it  as  such,  niid,  upon  his  death, 
share  equally  with  the  other  heirs  in  the  estate,  and  tlie  sec- 
ond instrument,  releasing  him  from  the  original  contract, 
is  claimed  to  be  lost,  is  not  produced  upon  the  trial,  a  ques- 
tion arises  as  to  whether  the  ancestor  did  change  his  mind 
and  did  execute  the  6e<-ond  instrument.  It  then  is  impor- 
tant and  necessary  to  inquire  into  the  state  of  the  ances- 
tor's mind  toufhing  the  subject  matter  of  the  controveirsy 
at  all  times  since  the  execution  of  the  original  instniment, 
as  bearing  upon  the  probability  of  his  having  changed  hia 
mind  as  alleged,  and  of  his  having  executed  the  second 
written  instrument  releasing  the  heir  from  the  obligation 
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of  the  first.  When  it  is  conceded  that  the  first  inatroment 
took  from  the  plaintiff  a  right  which,  under  the  law,  he  was 
entitled  to,  when  it  is  conceded  that  he  surrendered  the 
rights  which,  under  the  law,  he  was  entitled  to,  and  received 
from  the  ancestor  a  portion  of  his  estate  as  a  consideration 
therpfor,  and  he  seeks  to  t^how  thereafter  that  the  ancestor 
changed  bis  mind  touching  the  disposition  of  his  estate,  and 
consented  that  he  should  hold  the  property  orig- 
inally given  as  a  gift,  and  share  equally  in  the  ances- 
tor's estate  upon  his  death  with  the  other  heirs,  then  the 
declarations  of  the  ancestor  which  disclose  his  condition 
of  mind  touching  the  iiubject  matter  at  all  times  subsequent 
to  the  time  of  the  execution  of  the  original  instrument,  may 
be  shown  as  bearing  upon  the  probability  of  his  having 
changed  his  mind,  and  granted  the  claimant  more  than  he 
was  entitled  to  under  the  original  instrument.  All  decla- 
rations of  the  ancestor  up  to  the  time  of  the  execution  of 
the  second  instrumeut,  if  any  such  instrument  was  exe- 
cuted, are  competent  to  show  the  state  of  his  miud,  not  for 
the  purpose  of  defeating  the  second  instrument,  if  exe{'uted, 
but  as  bearing  upon  the  probability  of  the  execution  of  the 
secoBd  instrument. 

Again,  the  record  discloses  that  this  in- 
5,  etiden'^b;  pre-  strument,  executed    on    the    29th    day 
cSSi.?«?Sr  '""    August,  1904,  was  presented  for  probate 
conduct;  effect   ^^  ,^g^  ^.ju  gjjj  testament  of  A.  W.  Har- 
lan; that,  upon  the  filing  of  said  instrument, 
Mark   T.   Harlan  appeared,  and   protested   against   its  ad- 
mission to  probate,  and  filed  under  oath  his  objections,  as- 
Herting  that,  at  the  time  tlie  jjapcrs  were  supposed  to  be 
executed,  A.  W.  Harlan  was  of  unsound  mind  and  memory 
that  he  bad  not  sutScient  mental  capacity  to  know  of  al 
the  property  which  he  possessed,  or  of  all  his  relfitives,  or  o1 
those  who  were  entitled  to  receive  under  and  through  him 
that  he  was  of  unsound  mind  and  memory ;  that  he  was  un 
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duly  influenced  to  eigo  it.  He  said,  among  other  things, 
that,  at  said  time,  A.  W.  Harlan  did  not  have  sufficient 
mental  capacitv  to  control  his  thoughts  and  intentions  or 
acts  or  deeds,  and  that  parties  in  interest,  knowing  of  the 
weak  condition  of  his  mind,  and  taking  advantage  of  the 
same,  had  him  sign  and  execute  the  said  paper  without  the 
said  A.  W.  Harlan's  knowing  what  he  was  doing  at  the  time. 
This  was  in  May,  1912.  In  Maj,  1911,  in  an  action  involving 
the  estate  of  A.  W.  Harlan,  Mark  Harlan  appeared.  It  was 
claimed  that  he  was  not  entitled  to  participate,  because  of 
the  deeds  executed  to  him  by  A.  W.  Harlan.  In  the  answer 
filed,  be  denied  that  in  the  deeds  he  gave  a  full  release  in  and 
to  all  his  claim  against  the  estate  of  A.  W.  Harlan;  denied 
that  he  ever  covenanted  or  agreed  to  make  no  claims  against 
the  estate  for  his  interest  as  an  heir;  .denied  that  he  accepted 
the  deeds  in  full  settlement  of  his  claim;  denied  that  he 
was  barred  by  the  deeds  from  making  a  claim ;  but  nowhere 
did  he  make  any  reference  to  the  existence  of  the  instru- 
ment now  relied  on  by  his  intervener,  Baldwin.  The  suit 
now  before  us  was  commenced  on  the  11th  day  of  March, 
1912.  In  this  suit  he  appeared,  and  tiled  substantially  the 
'^anie  kind  of  an  answer,  and  made  no  reference  to  the  in- 
strument now  relied  upon  by  the  intervener.  The  inter- 
vener's petition  was  filed  May  23,  1913,  and  this  is  the  first 
time  that  the  instrument  relied  upon  by  inter\'ener  is  in- 
jected into  the  controversy.  It  appears  strange  thnt.  in 
these  two  proceedings,  with  these  deeds  standing  so  convinc- 
ingly in  their  proof  against  the  claim  that  Mark  is  entitled 
to  share  in  the  balance  of  A.  W.  Harlan's  estJite,  this  al- 
leged lost  instrument  should  not  have  been  mentioned,  and 
it  further  seems  strange  and  incredible  that,  with  the  knowl- 
edge of  the  lost  instrument  in  his  mind,  if  It  ever  existed, 
he  should  have  gone  on  record  as  saying  that,  just  aboot  a 
month  prior  to  the  time  when  this  lost  instrument  was  al- 
leged to  be  executed,  A.  W.  Harlan  was  wholly  mentally 
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incompetent  to  execute  any  inRtruRient,  or  intelligently  ex- 
press himself  as  to  the  disposition  lie  desired  to  make  of 
his  property.  These  considerations  go  to  the  weight  of  the 
testimony  offered  by  intervener  tonching  the  existence  of 
the  alleged  lost  instrument.  The  attempted  excuse  for  his 
silence  is  not  convincing.  Common  experience  teaches  that 
men  who  posi^ess  written  instruments  involving  valuahle 
rights  are  not  slow  to  urge  the  existence  of  the?e  instru- 
ments  when  their  rights  are  called  into  question.  A  fail- 
ure to  aBsert  the  existence  of  the  instrnment  has  strong 
persuasive  force  against  a  later  claim  that  such  instru- 
ment existed  and  was  lost.  Three  instruments  were  pro- 
duced upon  the  frini,  executed  and  signed  by  A.  W.  Harlan, 
one  on  the  17th  day  of  January,  189R,  one  on  the  23d  day  of 
September,  1901,  and  one  on  the  29th  day  of  August,  1904, 
and  these  negative  the  intervener's  contention.  Against 
these,  we  have  the  uncertain  memory  of  thope  who  say  that 
tbey  saw  an  instrument  at  variance  with  these  instruments. 
This  instrument  they  had  never  seen  since  the  date  of  its  ex- 
ecution, in  November,  1904.  Their  attention  was  never 
railed  to  its  existence  until  some  8  or  10  yeai's  afterwards. 
ICven  Mark  does  not  claim  to  have  read  the  instrument  later 
than  the  time  of  its  execution,  or  to  have  examined  it  or 
discuased  it  with  any  of  the  parties  who  testified  in  his 
favor. 

It  is  urged  that  the  testimony  of  Mrs. 
«.  etidiihi:! :  Saitzgaber  is  not  disputed  as  to  the  execu- 

s^ueary:  In-  tion  and  couteuts  of  this  claimed  lost  in- 
Kbuii;.  "''™  strument,  but  we  think  otherwise.  Hhe  is 
contradicted  by  the  facts  and  circumstances 
to  which  we  have  called  attention.  We  may  not  disregard 
evidence,  even  though  it  be  circumstantial,  and  perhaps  in- 
ferential, which  affects  the  probability  or  improbability, 
the  reasonableness  or  unreasonableness  of  direct  testimony. 
W'e  are  not  bound  by  direct  testimony,  even  ttiough  it  is  not 
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otherwise  impeached  or  contradirted.  Its  inherent  improb- 
ability may  destroy  it.  Testimonj  is  only  to  lead  tlie  mind 
to  a  kaowtedge  of  the  truth.  It  is  the  weight  of  the  evi- 
dence which  turns  the  baliince,  whether  that  rent  upon  the 
testimony  of  facts  and  cirmiustances,  negative  or  posi- 
tive, or  whether  it  rest  upon  direct  testimony.  All  th« 
circumstances  disclosed  in  the  record  must  be  taken  into 
consideration  in  weigliing  the  testimony  and  giving  it 
effect.  Where  the  record  presents  solemn,  written  instru- 
ments, disclosing  an  intent  and  purpose  on  tlie  part  of  the 
mind  to  do  or  not  to  do  a  particular  thing,  and  that  this 
purpose  existed  in  the  mind  for  a  number  of  years,  it  would 
talte  a  strong  showing  to  satisfy  the  mind  that,  within  one 
month  after  the  last  written  declaration,  the  party  hail 
changed  his  mind,  and  did  sometliing  diametrically  opposed 
to  all  hia  formerly  declared  purposes. 

No  good  purpose  would  be  serve*!  by  setting  out  the 
record  in  this  case  in  full.  We  are  satisfied  from  a  care- 
ful reading  of  it  that  intervener  has  not  carried  his  burden 
to  a  successful  issue.  We  think  the  whole  record  negatives 
the  claim  that  the  instrument  relied  upon  was  ever  exe- 
cuted by, A.  W.  Harlan;  that  the  written  deeds  stand  as  the 
true  expresuion  of  the  testators  mind  and  purpose  with 
reference  to  Mark;  that,  in  accepting  the  dL-eds  with  the  pro- 
vision, Mark  released  all  claim  to  his  grandfather's  estate; 
and  that  the  intervener  is  bound  by  such  release. 

In  both  appeals,  the  judgment  of  the  court  below  in — 
Affirmed. 

Ladd,  Evans  and  SalinoeRj  JJ.,  concur. 


G.  A,  CoDNEB,  Appellant,  v.  Central  Om;i»iT  Rating  .\obncy 
et  al.,  Appellees, 

T.THBT.  AND  SLANBES:     Acttonable  Publication— Malice  and  Def- 
1     unatlon — Pleading,      An   allegation   that    defciuiant   pulilished   » 
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nuned  wrlUns  <a)  mallcIooslT,  (b)  of  and  concerning  plaln,- 
tlff,  (c)  In  a  named  defamatory  Bpnge,  and  (d)  talsel;,  slates 
a  good  cause  ot  action  lor  llbet.  Irre^pettive  of  the  llleral  lan- 
guage of  Bald  writing.    Section  3502.  Code,  1897. 

UBEZr  AND  SLANDER:    PrivUegod  Oonunnnlcatlons— ICallce — Ef- 
2     l9tX.    Actual  malice  destroys  qualifled  prlvflege. 

Appeal  from  Hamilton  District  Court. — It.  M.  Wright, 
Judge. 

Monday,  March   12,  1917. 

Bkbbaring  Dbxied  Monday,  June  18,  1917. 

Action  for  damages  for  alleged  libel.  There  was  a  de- 
murrer to  the  petition,  which  was  sustained.  The  plaintitf 
refusing  to  plead  over,  his  petition  was  d ism jti»(!d  and  he 
has  appealed. — Reversed  and  remanded. 

F.  J.  Lund  and  Chase  d-  Chase,  for  appellant. 

0.  J.  Henderson  and  Wesley  Martin,  for  appellee.'). 

Evans,  J.— It  appears  from  the  i)etition 
1.  Libel  iot  that  the  principal  defendant  is  an  associa- 

tionabie  pnbH-    tioo  of  business  men  oreaniKed  for  the  pur- 
CfttioD :  malice  ^  ^ 

"n>^^"^ng  P*^**  °'  Operating  a  credit  rating  agency. 
The  defendntits  Foster  and  Ilurrell  are  offi 
cers  and  manager;)  of  such  agency.  Such  agency  pub- 
litihed  a  pamphlet  which  purported  to  give  the  credit  rat- 
ing ot  all  those  whose  names  were  containetl  therein.  The 
name  of  the  plaintiff  was  included  in  such  pmitphlet  by  the 
defendaDts.  For  the  purpose  of  such  rating,  the  following 
key  was  used : 

"1.  Good  pay.  Financially  responsible,  or  the  party 
who  wants  to  pay  his  billa  eiery  30  days,  and  calls  and 
pays,  or  asks  to  have  his  bills  presented. 

"2.  Slow  pay.  Financially  good,  but  careless  with 
bis  credits. 
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"3.  Honest.  Usually  prompt  paj.  Limited  means. 
Cannot  force  collections. 

"4.  Honest.  Limited  means,  but  liable  to  boy  bej-ond 
his  ability  to  pay. 

"5.  Phone  this  office  for  special  in  struct  ions,  or 
C.  O.  D." 

Rate  ''5"  was  put  opposite  the  plaintiff's  name  in  such 
pamphlet.  It  is  averred  iu  the  petition  that  this  jtampblet 
was  circulated  among  the  members  of  the  agency  and  oth- 
ers; that,  by  the  purported  rating  given  therein,  it  was  in- 
tended to  "impute  to  the  defendant  insolvency  and  dis- 
honesty in  his  business  dealings,  and  an  unwillingness  to 
pay  his  debts  and  tinworthiness  to  credit;"  that  the  rating 
given  to  the  plaintiff  therein  was  false  and  malicious,  and 
was  done  with  intent  and  design  to  injure  and  to  humil- 
iate the  plaintiff;  that  its  publication  was  malicious  and 
without  i-eason  or  justification.  Six  grounds  were  laid  in 
the  demurrer,  which  may  be  resolved  into  two  general 
propositions:  (1)  That  the  petition  on  its  face  set  forth  no 
libel;  (2)  that  the  petition  on  its  face  showed  that  the  pub- 
lished matter  was  privileged. 

The  argument  in  support  of  tbe  demurrer  U  that  the 
key  which  we  have  above  copied,  and  which  is  supposed  to 
constitute  the  libel  charged,  contained  no  statement  what- 
ever concerning  tbe  plaintiff;  that  it  contained  nothing  upon  , 
which  an  issue  of  truth  or  falsity  could  be  made;  that  it 
was  plain  and  unambiguous,  and  that  the  question  of  its 
libelous  character  must  be  determined  upon  the  literal 
language  used.  Tlie  argument  at  this  point  is  not  well 
taken.  The  language  of  tbe  key  is  not  necessarily  plain 
and  unambiguous.  The  plaintiff  had  a  right  to  set  it  forth 
in  his  petition,  and  to  support  it  with  a  further  allegation 
that  it  was  used  in  a  defamatory  sease.  Under  Code  Sec- 
tion 35'J2,  it  was  not  necessary  for  the  plaintiff  to  state 
extrinsic  facts  for  the  purpose  of  showing  the  defamatory' 
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Hense,  or  the  applicatiuo  of  it  to  the  plaintiff.  He  was  en- 
titled to  all^e  tliat  the  words  were  used  in  a  defamatory 
sense,  and  to  Btate  the  defamatory  sense  in  which  thej'  wert} 
used  as  applied  to  himself.  The  plaintiff  did  aver  in  liis  pe- 
tition the  defamatory  sense  in  which  he  claims  the  word« 
were  used.  He  averred  also  that  they  were  used  in  sueli 
defamatory  sense  falsely  and  with  express  malice  and  witi: 
intent  to  injure  the  plaintiff.  These  allegations  are  with- 
in the  permission  of  our  rules  of  pleading  as  set  forth 
above.  The  defendants'  demnrrer  necessarily  admits  these 
allegations.  For  the  purpose  of  the  demurrer,  therefore, 
we  cannot  ignore  them  and  couflue  our  attention  to  the 
mere  words  of  the  alleged  libelous  publication.  The  peti- 
tion was  not  subject  to  demurrer  on  this  ground.  Call  r. 
Larabee,  BO  Iowa  212.  i 

Nor  can  it  be    said    that  the    petition 
a.  LiwL  inD  shows   upon   its   face   that   the   publication 

^sed  commoDi-   WAS  privileged.     The  allegations  of  defama- 
ice:  effect.  tory   sense   and   malicious   intent   stand    in 

the  way  of  the  defendants  at  this  point 
also.  ^Vhite  there  is  much  in  the  re<'ord  to  suggest  priv- 
il^e,  yet,  usually,  the  question  of  privil^e  is  a  mixed  ques- 
tion of  law  and  fact.  Privilege  may  be  absolute  or  quali- 
fied. If  a  qualified  privilege,  it  may  be  lost  through  actual 
malice,  if  any.  For  this  purpose,  the  demurrer  necessarily 
admits  the  allegations  of  malice.  We  reach  the  conclusion, 
therefore,  that  the  petition  stated  a  cause  of  action.  The 
demurrer,  therefore,  should  have  been  overruled. — Reversed 
end  remanded. 

QxTSOB,  C.  J.,  Ladd  ta\d  Salinger^  JJ.,  coneur. 


CiiBBAQE  V.  Standard  Fire  Ins.  Co.    [180  Iowa 


Rot  E,  Cubbaob,  Appellant,  v.  Standard  Pirb  Insurance 
Company,  Appellee. 

REFOKUATION  or  INSIRUMENTS:  OronndB— MlsUks  ud 
Fraud — Evidence— Insufficiency,  Evidence  reviewed,  and  beld 
wholly  Ineufflclent  to  show  eltber  fraud  or  mistake  In  the  Inser- 
tion or  a  warranty  clause  in  a  policy  ol  Insurance. 

Appeal  from  Lee  District  Court. — W.  8.  Hamilton,  Judge. 

Tuesday,  March  13,  1917. 

Behearinq  Denied  Monday,  June  18,  1917. 

Suit  to  reform  a  policy  of  insurance,  and  for  judg- 
ment thereon.  On  hearing,  the  i)etitioE  was  dismissed,  and 
plaintiff  appeals. — Affirmed. 

Bead  «£  Read,  for  appGlliint 

William  C.  Howell,  for  appellee. 

Ladd,  J.^The  policy  insuring  against 
RDTOBMAiioit  or  loss  by  fire  was  covered  by  property  in 
ifVouDUBiuiiB-      plant  No.  2  of  the  W.  D.  Beeves  Lumber  Co., 

mite  snd  (mud :    '  '  ' 

'■yiatace:  in-  located  at  Helena,  Arkansas,  for  the  term 
of  one  year  from  August  30,  1907.  The 
property  burned  January  9,  1908,  and  thereafter  the  claiia 
was  assigned  to  plaintiff,  who,  in  this  suit,  prays  reforma- 
tion of  the  policj'  by  cancelling  therefrom  what  is  known 
as  "the  warranty  clause,"  and  recovery  of  the  stipulated 
indemnity.  This  clause  was  stamped  on  the  face  of  the 
policy  with  a  rubber  stamp  in  blue  ink,  and  reads: 

"Warranty  Clause.  This  policy  is  issued  on  the  repre- 
sentation and  is  a  warranty  by  the  assured  that  the  Lumber 
Insurance  Company  of  New  York  has  a  policy,  or  policies, 
in  force  on  the  identical  property  described  herein  to  the 
amount  of  at  least  fll,000  in  form  concurrent  herewith  on 
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the  identical  subject  matter,  and  in  identically  the  mme 
proportion  on  each  separate  part  thereof,  and  at  no  higher 
rate  of  premium.  It  is  hereby  furlher  warranted  by  the 
aesnred  and  is  a  condition  of  this  insurance  that  this  policy 
ie  subject  to  same  clauses,  conditions,  rates  and  propor- 
tions and  will  follow  the  same  adjustment  and  settlement 
as  that  made  on  policy  or  policies  as  ahove  issued  by  the 
Lumber  Insurance  Company  of  Sew  York." 

As  so  stamped,  it  covered  a  space  2^4  inches  one  way 
and  4  inches  the  other,  and  the  name  of  the  "Lumber  Insur- 
ance Company  of  New  York,"  and  the  figures  "11,000"  were 
in  large  type.  The  warranty  as  stamped  on  the  policy  was 
alongside  of  a  pink  paper,  describing  the  property  insured, 
furnished  by  plaintiff's  assignor,  and  made  a  part  of  the 
policy  by  being  pasted  thereon,  the  respective  amounts  of 
insurance  being  inserted  opposite  each  description.  It 
appears  from  the  evidence  that  Helion  Dickson,  of  Vicka- 
burg.  Ui^issippi,  was  agent  of  the  insured  in  placing  insur- 
ance on  its  property,  and,  as  such,  negotiated  ia  behalf  of 
the  insured  with  W.  L.  Pettibone  &  Company,  of  New  York 
City,  who  issued  policies  as  recording  agent  in  "Surplus 
Line  Insurance;"  that  is,  issued  policies  for  insurance  com- 
panies in  states  where  the  companies  were  not  authorized 
to  do  business.  The  policy  in  suit  was  issued  by  Pettibone 
&  Co.,  with  the  warranty  clause  stamped  thereon  as  stated, 
and  the  petition  alleges  that  plaintiff's  assignor  did  not 
reqaest  or  assent  thereto,  nor  even  know  of  the  warranty 
clause  until  after  the  fire;  that  it  was  attached  to  the  pol- 
icy by  defendant  through  mistake  or  fraud.  The  evidence 
disclosed  that  Dickson  first  applied  to  Pettibone  &  Co.  in 
June  or  July,  1907,  and  on  July  23d,  following,  Pettibone 
&  Co.  tendered  insurance  in  four  different  companies,  one 
of  which  was  defendant.  After  some  correspondence  con- 
cerning flnanrial  standing  of  the  companies,  Dickson,  on 
August  Ist,  furnished  the  plaintiff's  description  of  the  prop- 
Voi.   ISO   lA.— 13 
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ertj'  to  be  insured  and  requested  polieies  of  f  1,500  in  each 
of  the  insurance  companies  previously  named.  Pettilwne 
&  Co,  answered,  Angust  lOtli,  reqiiecting  Dickson  to  fill  out 
enclosed  applications  to  fnmisU  information  from  which 
to  prepare  the  policies,  adding,  "Piease  be  particular  to 
name  the  companies  and  the  amount  which  can  be  used  for 
warranty."  On  the  27th,  Dickson  wrote  Pettibone  a  letter, 
saying,  in  part: 

"Practically  all  the  better  surplus  line  offlces  in  New 
York  are  fuil  on  this  risk,  embracing  all  of  the  companies  of 
Jameson  &  Frelinghuysen,  Starkweather  &  Shepley,  Crum 
&  Forster,  Vedder  Underwriting  Company,  J.  \V.  Dnrbrow, 
Diclison  &  Tweeddale,  Daniel  Woodcock,  T.  A.  PiifEev  and 
a  number  of  others.  We  encIoKe  you  herewith  forma  for 
both  mill  plants  and  Yard  No.  1.  You  may  send  me  as  much 
as,  $7,500  on  each  mill,  and  |o,000  at  the  present  time  on 
Yard  No.  1,  rate  |2.75.  I  will  need  additional  insurance 
later  on  Yard  No.  1  and  2,  but  juHt  at  this  time  the  stock 
on  No.  2  is  decreasing.  You  need  not  in  any  wise  fear  this 
risk,  because  it-  is  only  written  by  the  better  class  of  com- 
panies, and  a  loss  or  unfavorable  criticism  of  the  assui-ed 
has  never  existed.  In  order  that  I  may  determine  n\\  plac- 
ing for  this  month  on  this  risk,  kindly  wire  me  on  receipt 
hereof  how  much  you  cover  on  each  plant  and  on  Yard  No. 
1,  naming  the  companies.  You  are  not  authorized  to  offer 
this  outside  your  own  office,  as  1  deal  with  all  brokers  di- 
rect in  the  placing  of  all  business  in  my  office." 

Pettibone  &  Co.  telegraphed,  Augtijit  30tb: 

"Are  covering  $6,500  each  mill,  ¥5,(100  himber.  Send 
list  companies  and  amounts  each  risk  naming  one  company 
and  amount  as  warranty." 

On  the  same  day,  a  letter  was  sent,  quoting  the  tele- 
gram, naming  the  respective  conijianies,  incUiding  defend- 
ant, issuing  policies,  and  amount  of  each,  iind  adding,  "The 
Standard   require   a   warranty   company    to   be   named   on 
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their  policj,  whkb  is  tlic  only  coiupanj-  which  required  it." 
On  receipt  of  this  letter,  Dickson  inquired  which  company 
was  meant  by  "ytandard,"  and  was  answered  in  a  letter 
dated  September  5,  1907,  "The  Standard  Fire  of  Keoliuk," 
with  the  addition,  "We  have  given  jou  all  the  insurance  we 
can  take  care  of  in  our  office,"  and,  by  way  of  postscript, 
'•We  are  awaiting  list  of  companies  and  amounts,  naming 
Warranty  Co,"     On  September  9th,  Dickson  responded: 

"I  have  your  letter  of  the  oth  inst.,  enclosing  policies 
for  the  W.  D,  Reeves  Lumber  Company  as  stated,  for  which 
please  accept  thanks." 

Dickson  then  waa  requested  to  fupoish  names  of  com- 
panies, with  amounts  of  their  policies,  which  might  be 
used  as  warranty  companies,  and  also  was  informed  that 
the  defendant  company  required  "a  warranty  to  be  named 
on  their  policy,"  and  that  this  was  not  exacted  by  the  other 
companies.  When  in  New  Tork  City,  shortly  before,  he 
bad  called  on  the  Lumber  Insurance  Company  and  found 
that  he  could  obtain  a  |10,000  policy' from  it,  but  that  it 
must  be  issued  by  a  local  agent  at  Helena,  Arkansas.  But 
Pettibone  &  Company  was  not  aware  of  this,  and  appears  to 
have  made  use  of  that  company  without  so  informing  Dick- 
uon,  who,  though  often  requested,  had  furnished  the  names  of 
none  tor  purposes  of  warranty.  True,  he  named  agencies, 
of  which,  doubtless,  I'ettibone  &  Co,  was  aware,  and  possibly 
some  of  these  might,  from  a  search  of  their  records,  have 
advised  the  firm  as  to  policies  issued  on  the  insured's  prop- 
erty. That  firm  had  informed  Dickson,  however,  that  de- 
fendant required  a  warranty  company,  and  he  knew  that 
none  had  been  furnished.  The  circumstance,  then,  that  an 
English  company  had  required  such  a  clause  on  a  policy 
previoasly  obtained  by  htm,  and  that  he  had  never  known 
of  such  a  requirement  by  an  American  company,  would 
have  tended  to  fix  the  above  facts  in  bis  mind  rather  than 
excuse  forgetfulnesa.     With  the  knowledge  referred  to,  this 
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policy  with  the  others  came  into  his  hands.  Dickson  testi- 
fled  tliat  he  did  not  know  whether  he,  or  anyone  in  his  of- 
fice, examined  the  policy  when  received;  that  it  was  regis- 
tered by  a  clerk  who  had  since  died;  "that  there  is  noth- 
ing to  prevent  anyone  seeing  the  warranty  clause,  and  It  is 
a  mystery  how  it  passed  the  Reeves  Lumber  Company  and 
ouinelves.  "  *  •  Q.  I  believe  you  said  that  yon 
wouldn't  say  whether  yon  examined  this  policy  or  not? 
A.-  I  cannot  say.  I  would  say  that  I  do  not  believe  I  could 
have  and  failed  to  see  the  warranty.  Q.  You  think  any- 
one would  see  it?  A,  I  think  any  experienced  man  exam- 
ining  it  would  have^seen  it,  I  would  have  noticed  if  I  had 
examined  the  policy.  •  •  ■  Q.  I  note  on  the  back  of 
the  policy  Exhibit  'A,'  there  is  a  pencil  notation  which 
seems  to  be  '51111  2;'  in  whose  handwriting  is  that?  A. 
Mine.  Q.  When  did  you  put  it  there?  A.  The  Lord  only 
knows,  Q,  And  these  figures  there?  A.  They  are  not 
mine.  I  don't  know  whose  they  are.  Q.  Would  you  say 
from  this  notation,  'Mill  No.  2,'  that  you  yourself  prob- 
ably re<'eived  this  policy  when  it  went  through  your  office? 
A.  This  stamp  shows  it  went  through  my  office.  Q. 
I>id  you  iiersoually  made  that  notation,  -Mill  No.  2?'  A. 
Yes,  sir.  Q.  When  did  you  do  that?  A.  Th<;  T.ord  only 
knows;  I  cannot  tell  you.  I  should  think  about  the  time 
the  policy  came.  "  *  •  Q.  You  don't  know  whether 
you  examined  it  (the  policy)  ?  A.  I  cannot  swear  to  that 
but  I  must  have  bad  it.  It  tiears  my  stamp,  and  'Mill  No. 
2'  is  in  my  handwriting,  so  I  must  have  had  it.  Q.  You 
don't  know  whether  you  had  it  personally.  A,  I  know 
I  had  it  personally.  There  is  my  mill  number  on  it,  and 
it  passed  through  my  office," 

The  secretary  of  the  insured  testified  that  he  customa- 
rily examined  policies  when  received,  to  see  that  they  were 
in  standard  form,  and  opened  the  policies  to  see  that  the 
insured's  form  describing  the  property  had  been  used  with- 
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out  change,  to  ascertain  the  rates  charged,  and  to  satisfy 
himself  of  the  standing  of  the  company,  and  that  he  so  ex- 
amined the  policy  in  suit;  that  this  was  the  only  policy  en- 
dorsed as  it  was,  among  hundreds  received  by  the  company 
at  different  times,  and  that  he  did  not  discover  the  war- 
ranty claase  until  after  the  Are. 

This  evidence  leaves  no  escape  from  the  conclusions, 
then:  (1)  That  plaintiff  knew  through  Dickson  that  the  de- 
fendant exacted  the  Insertion  in  or  endorsement  on  its  pol- 
icy of  the  warranty  clause;  (2)  that,  though  repeatedly 
requested  to  furnish  the  names  of  companies  and  amounts 
of  their  insurance  to  insert  in  this  clause,  Dickson  had 
not  done  so;  (3)  that  the  clause  was  stamped  on  the  policy, 
□ot  among  conditions  usually  in  fine  print,  but  in  a  con- 
spicuous place  on  the  face  of  the  contract,  where  anyone 
examining  could  not  well  overlook  it;  (4)  that  Dickson  did 
examine  the  policy,  as  did  also  the  secretary  of  the  insured; 
and  (5)  that,  had  cither  of  these  agents  of  plaintff  exam- 
ined the  policy,  even  casually,  he  must  have  observed  the 
warranty  clause.  Snrely,  then,  no  fraud  was  perpetrated 
in  attaching  the  clause  to  the  policy  precisely  as  plaintiff 
had  been  informed  the  defendant  required.  Nor  was  there 
any  mistake  made  in  doing  so,  for  each  party  to  the  con- 
tract well  knew  that  this  would  be  done.  If  any  wrong 
were  committed,  it  must  have  been  in  inserting  in  the  clause 
the  name  of  the  Lumber  Insurance  Company  as  the  war- 
ranty company,  and  the  amount  of  the  insurance  supposed 
to  be  carried  by  it.  fiut  defendant'^  agent  had  repeatedly 
requested  the  names  of  companies  and  the  amounts  of  insur- 
ance carried  by  each,  to  be  made  use  of  in  preparing  this 
clause.  Plaintiff's  agent,  Dickson,  was  aware  that  he  had 
omitted  to  comply  with  the  request.  Upon  receipt  of  the 
policy,  he  must  have  known  that  defendant's  agent  had  in- 
serted the  name  of  some  company  or  companies  and  the 
amount  of  insurance  supposed  to  be  carried,  for  he  had  been 
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advi^d  that  this  was  esseutial  to  the  isBuance  of  the  policy. 
The  transmiRHion  of  the  policy,  then,  to  Dickson  was  a  ten- 
der thereof  with  company  named  therein  as  the  warranty 
company,  and  it  was  up  to  the  plaintiff,  through  his  agent, 
DickBoa,  or  some  other  acting  for  him,  to  accept  or  reject 
the  policy,  a3  might  be  determined.  It  might  be  accepted 
and  made  valid  by  procuring  a  concurrent  policy  in  the 
amount  named  from  the  Lumber  Insurance  Company,  or  re- 
jected. Surely,  there  was  no  fraud  in  so  tendering  the  pol- 
icy, for  this  was  practically  the  only  courHe  left  to  Petti- 
bone  &  Co.,  as  Dickson  had  persistently  neglected  to  fur- 
nish information  which  would  enable  that  firm  to  insert 
tJie  names  of  companies  actually  cai'rying  insurance  on  the 
pro|ierty.  The  correspondence  was  such  as  to  put  Dickson 
on  inquiry  as  to  the  name  of  the  warranty  company,  and, 
in  not  directing  bis  attention  thereto,  Pettibone  &  Co,  can- 
not be  said  to  have  concealed  anything.  Had  care  even 
less  than  ordinai'y  been  exercised  by  plaintiff,  through  his 
agents,  upon  the  receipt  of  the  policy,  the  warranty  clanse 
and  its  contents  must  have  lieen  observed.  The  circnm- 
stance  that  the  correspondence  directed  attention  to  the 
clause  distinguishes  the  case  from  those  excusing  the  as- 
sured from  reading  the  application  for  insurance  or  policy. 
See  Fltchner  v.  Fidelity  Mut.  Fire  Asan.,  103  Iowa  276; 
Chisnwre  v.  Anchor  Fire  Ins.  Co.,  131  Iowa  180;  Eckert  v. 
Century  Fire  Ins.  Co..  147  Iowa  507. 

We  are  of  opinion  that  the  defendant  was  without  fault, 
and  the  retention  of  the  poJtiy  is  attributable  to  the  neg- 
ligence of  plaintiff's  agents,  and,  therefore,  that  the  district 
court  rightly  declined  to  reform  the  policy  by  striking 
therefrom  the  warranty  clause. — Affirmed. 

Gatnob,  G.  J.,  Evans  and  Salinoeb,  JJ.,  concur. 
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Mrh.  Wilbub  a.  Dobbon,  Appellee,  v.  City  of  Waterloo, 
Appellant. 

X&IAL:  SacepUon  of  EvldeiK^— Slscr«tlmi  ol  Oomt.  FandliiK  a 
motion  for  a  directed  verdict  at  the  close  of  plalntftTs  evidence, 
tbe  court  may  allow  platntlB  to  reopen  liU  case  for  further 
testlmoDr. 

Appeal  from  Black  Haick  District  Covrt. — H,  B.  Boisa, 
Jwdge. 

Monday,  Uahch  12,  1917. 

RsnEABiNQ  Denied  Monday,  Jvue  18.  1917. 

Action  for  damagea  for  personnl  injuries  Bustained 
from  a  fall  upon  the  sidewalk  in  the  defendant  city.  There 
was  a  verdict  and  judgment  for  the  plaintiff,  and  the  de- 
fendiint  appeals. — Affirmed. 

Burr  A.  Brourn,  for  appellant. 

E.  B.  McCoy,  for  appellee. 

EvANH,     J. — The     negligence     charged 
of'^idS^*^*^  againat  the  citj"  was  that  it  bad  negligentl.v 
dia^ion  oi       permitted  snow  and  ice  to  accumulate  upon 
its  Hidewalk  iu  such  a  rough  and  uneven  and 
irregnlar  manner  as  to  amount  to  a  defect  or  obstruction 
of  the  sidewalk,  whereby  the  plaintiff  was  caused  to  fall 
thereon,  and  from  which  she  sustained  very  serious  inju- 
ries.   At  the  close  of  plaintiff's  evidence,  the  defendant 
moved   for  a   directed   verdict.     Pending   the   motion,   the 
plaintiff  asked  leave  to  introduce  further  testimony,  which 
leave  was  granted,  and  further  testimony  was  introduced, 
over  the  objection  of  the  defendant.    Two  propositiona  are 
presented  for  our  consideration: 
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(1)  That  the  court  erred  in  permitting  the  plaintiff 
to  reopen  her  case  and  introduce  further  testimony  pending 
the  motion  for  a  directed  verdict. 

(2)  That  the  evidence  was  insufficient  to  warrant  a 
snbmiaeion  of  the  case  to  the  ,jnrj,  and  therefore  that  the 
verdict  is  not  supported  by  the  evidence. 

On  the  first  propoeition,  it  is  argued  that  it  was  unfair 
to  the  defendant  to  permit  the  plaintiff  to  reopen  her  case 
to  further  evidence,  and  thereby  to  enable  her  to  cover  by 
additional  evidence  defects  pointed  out  by  defendant  in  the 
motion  for  a  directed  verdict.  If  the  trial  of  a  case  were 
a  mere  game  of  skill  between  opposing  counsel  (as  it  is 
sometimes  supposed  to  be),  there  would  be  much  force  in  de- 
fendant's contention.  But  the  duties  of  a  judge  are  not 
merely  those  of  an  umpire  in  a  game.  It  was  clearly  with- 
in the  discretion  of  tlie  trial  court  to  permit  the  plaintiff 
to  introduce  further  testimony  even  pending  the  motion. 
It  would  be  a  barsh  rule  that  would  forbid  such  discretion, 
and  the  administration  of  justice  would  suffer  thereby.  The 
exercise  of  such  discretion  by  the  trial  court  is  frequent 
and  usual,  and  not  exceptional.  There  was  no  abuse  of 
it  in  this  case. 

As  to  the  sufficiency  of  the  evidence  to  support  the  ver- 
dict, the  finding  must  also  be  in  the  affirmative.  The  line 
of  demarcation  between  sidewalk  conditions  of  ice  and  snow 
which  give  rise  to  liability,  and  those  conditions  which  do' 
not  give  pise  to  such  liability,  is  not  very  satisfactory.  It 
can  be  contended  with  some  force  that  rough  and  uneven 
conditions  of  ice  and  snow  are  frequently  quite  as  natural 
and  unavoidable  as  the  smooth  and  level  conditions.  Under 
the  mle  obtaining  in  such  cases,  however,  we  have  deemed 
the  field  of  doubt  in  a  given  case  as  a  field  of  fact,  and 
therefore  as  the  field  of  the  jury.  The  question  in  this 
case  was  submitted  to  the  jury  by  instructions  of  which  no 
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complaint  ie  made.    We  find  no  gromid,  therefore,  to  in- 
terfere with  the  verdict. 

The  jadgmest  below  is — Affirmed. 

Gaxnor,  C.  J.,  Ladd  and  Salinoeb,  JJ.,  concur. 


L.  A.  M1CHAB1.8ON  et  al..  Appellees,  v.  Gust  Schulkb,  Ap- 
pellant. 

FKATTO;  BelluiM  on  Fraud— IiupoctloD  PollDwing  BepraMntatloiis 
— Effect  One  who  makea  an  unimpeded  eiamlnatlon  of  prem- 
laes,  prior  to  purcbase.  and  after  certain  false  representations 
aa  to  value  bad  been  made  to  him  by  another,  mar  not  there- 
after assert  that  he  retted  on  auch  false  repreaentatlons. 

Appeal  from  Ida  District  Court. — Frank  M.  Powebs,  Judge. 

Monday,  Junb  18,  1917, 

Sdit  to  recover  upon  a  promisaory  note  alleged  to 
have  been  given  for  a  comiui vision.  Befendnnt  Answered 
and  Eet  op  a  coanterclaim  for  daniagefl.  He  had  the  bur- 
den of  proof  in  the  trial  court.  At  the  close  of  the  tenti- 
mony  adduced  by  him,  the  rourt  sustained  a  motion  to 
direct  verdict  against  defendant.    He  appeals. — Affirmed. 

Charles  S.  Macomber,  for  appellant. 

Blwood  A  Tourgee,  for  appellees. 

_  ,,  Salingeb,  J.— I.    The    pet:  ion    allege! 

Psaud:  reliance  '  "^  ^ 

OD  fraud:  to-  that,  about  the  16th  of  May,  1911,  defend- 
lowins  reptfr^  gnt  made  and  executed  a  promissory  note 
'•«*■  to  the  plaintiffs,  and  judgment  is  prayed. 

The  answer  admits  the  execution  of  the  note,  but  says  that 
plaintiffa  are  not  entitled  to  recover  upon  same,  because  it 
was  given  in  payment  of  a  commission  to  real  estate  brok- 
ers for  making  an  exchange  of  a  farm  owned  by  defendant 
for  anotiier  farfm  near  Sutherland,  Iowa,  which  said  agree- 
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mest  waB  made  in  li)ll,  in  the  course  of  which  traoBactioD, 
the  holders  of  the  note  practiced  deceit  and  fraud  upon  de- 
fendant.    The  counterclaim  sets  up  a  claim   for  damages 
caused  by  such  alleged  fraud, 
la 

There  is  evidence  tiiat  defendant  was  physically  co- 
erced into  signing  the  contract  of  exchange,  It  is  utterly 
incredible  and  self-coutradictory.  But,  at  all  events,  no 
mich  matter  is  covered  by  the  pleadings. 

There  is  a  plea  that  the  plaintiffs  were  guilty  of  double 
dealing,  and  were  in  fact  the  iigents  of  Hoist  and  concealed 
that  fact  from  defendant.  To  support  thi.s,  there  is  no  evi- 
dence except  that  defendant  did  not  know  that  plaintiffs 
were  acting  for  Hoist.     None  that  they  were  thus  acting. 

There  is  no  evidence  that  plaintiffs  represented  that  the 
O'Brien  County  land  was  worth  |5.00  an  acre  rental,  or 
was  renting  for  that,  or  if  such  repreRcutation  was  made, 
that  same   is  false. 

II.  Both  the  pleadings  and  the  sustained  motion  to  di- 
rect verdict  for  plaintiffs  are  very  lengthy.  It  suffices  to 
say  that  the  controlling  question  is  whether  defendant 
should  prevail  on  the  issues  tendered  by  answer  and  coun- 
terclaim, because  of  the  claim  that  plaintiffs  fraudulently 
represented  the  O'Brien  County  land  to  be  worth  flBO  an 
acre,  and  that  same  would  sell  for  that,  and  thereby  iu- 
duced  defendant  to  contract.  Reliani-e  upon  that  is  ex- 
pressly pleaded,  and  practically  in  terms  of  exclusion.  And 
defendant  says,  "It  was  just  the  price  of  the  land"  that  he 
is  complaining  of.  The  error  points  present  practically 
just  that;  the  argument  in  extenso,  that  only.  On  this 
head,  the  state  of  the  evidence  is  this : 

"Defendant  was  the  owner  of  a  160-acre  farm  in  Ida 
County,  and  he  and  his  wife  maintained  a  homestead  there- 
on. Some  negotiations  were  had  concerning  the  exchang- 
ing thia  farm  tor  one  of  240  acres  is  O'Brien  CoaDi^.    De- 
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feodant  and  one  Hol^t,  alleged  to  be  the  owner  of  the 
O'Brien  County  tract,  entered  into  written  agreement. 
The  effect  of  it  is  that  the  O'Brien  County  land  was  bought 
by  defendant  at  f  150  an  acre,  and  that  he  transferred  his 
interest  in  the  Ida  Connty  land  at  $165  an  acre.  The  wife 
of  defendant  did  not  aign  this  writing. 

The  jury  could  find  that  defendant  was  born  in  Ger- 
many, and  came  to  this  country  23  years  ago;  that  Michael- 
son  asked  defendant  to  sell  his  land,  and  that  defendant 
Mid  he  wonld  sell  it  if  he  got  $165  an  acre;  that  there  never 
was  any  talk  abnnt  trading,  and  that,  In  the  opinion  of  de- 
fendant, he  did  not  trade  his  land ;  that  defendant  did  not 
call  it  a  trade;  that  Michaelson  was  to  sell  defendant's  land 
and  buy  defendant  another  piece ;  and  that,  when  defendant 
signed  the  contract,  ^Uichaelson  was  selling  defendant's 
land,  and  promised  that  defendant  was  getting  (165  an 
acre  for  it.  It  could  find  that,  while  Michaelsou  was  show- 
ing defendant  the  farm,  he  said  he  "knew  all  about  it;"  that 
be  told  defendant  nothing  about  there  being  any  sand  on 
the  O'Brien  County  land,  and  said  that  the  transaction 
constituted  a  "good  deal"  for  defendant.  The  jury  could 
find  that  Michaelson  said  that  the  O'Brien  County  land  was 
worth  and  would  sell  for  fl50  an  acre,  and  find  that,  just 
before  the  time  when  the  contract  was  signed,  plaintiff, 
Hoist  and  a  banker  called  on  defendant  and  told  him  how 
much  money  he  would  make  out  of  the  deal.  Michaelson 
took  defendant. to  Sutherland  to  ehow  him  the  land,  and 
told  him  he  was  going  to  get  that  land  for  him,  describing 
it  as  the  land  that  would  sell  for  $150.  This  was  before 
the  contract  was  signed.  Defendant  weut  to  find  out  "how 
much  the  land  sells  for."  He  says  tJiat,  when  he  saw  the 
land,  it  was  a  nice  day,  and  abont  two  in  the  afternoon; 
he  remained  abont  half  an  hour,  "a  little  on  the  east  side." 
He  could  see  "just  one  comer  of  it."  Michaelson  did  not 
tell  defendant  to  walk  no  farther,  but  he  went  no  farther 
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than  Michaeleon  did;  he  would  not  walk  alone,  because  it 
was  a  Btrange  eouBtry,  and  he  went  just  where  Michaelson 
did.    Defendant  looked  at  all  the  buildings. 

Defendant  eays  that  the  front  part  of  the  eighty  is  very 
rough ;  that  be  waa  on  the  rough  part  and  "aaw  all  .what 
the  land  was;"  that  Michaelson  showed  him  all  the  rongh- 
eat  of  the  land;  defendant  saw  it  and  "knew  the  land  all 
right;"  that  he  eaw  some  stone;  that  there  was  Just  one 
rough  place  on  the  land,  by  the  house;  and  that  the  front 
part  was  bad  gravel  and  the  back  part  flat,  so  that  water 
could  not  get  off.  He  says,  also,  that  the  inspection  waa 
made  on  Sunday,  when  no  one  was  around,  and  defendant 
could  see  nobody;  that  "they  did  not  give  me  any  time;" 
that  Michaelson  just  kept  him  there  alone  and  did  not  al- 
low him  to  aee  anybody;  that  he  introduced  liim  to  no- 
body and  broi^ht  him  to  see  nobody ;  that  defendant  asked 
Michaelson  where  the  owuer  was,  and  was  told  that  he  lived 
in  town,  but  defendant  di<)  not  ask  to  stop  in  town  or  any- 
where; that  they  did  not  enter  the  house.  On  the  other 
hand,  he  admits  that  Michaelson  wanted  to  show  defendant 
in,  but  he  wouldn't  go  in;  did  not  like  to  go  in  there  and 
look  everything  over,  "and  the  woman  in  there."  He  ad- 
mits that  he  saw  a  man  on  the  place;  that  Michaelson  told 
defendant  who  he  was,  but  defendant  did  not  talk  to  him, 
though  they  shook  hands.  Finally,  he  admits  tliat  he  told 
no  one  that  he  wanted  to  see  anything  else  on  the  farm. 
He  says:  "I  did  not  tell  nothing  what  I  wanted  to  see.  I 
said.  'Let's  go  now,  so  we  can  get  home.'  " 

As  to  reliani'e,  when  the  parties  talked  of  making  con- 
tract, it  was  also  arranged  that  defendant  should  first  see 
the  O'Brien  County  land,  which  was,  at  that  >ery  time,  said 
to  be  worth  fl50.  Yet  defendant  says  he  was  "standing" 
on  the  word  of  Michaelson  that  said  land  was  worth  $150 
an  acre ;  that  he  took  his  word  and  believed  him ;  that  he 
•^ould  not  pay  that  if  be  did  not  lie  to  me."    On  the  other 
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hand,  it  appears  without  dispute  that,  when  Michaelsoo 
stated  that  the  CBrien  County  laud  "selU"  for  |1B0,  the 
wife  of  defendant  said,  in  the  presence  of  her  husband,  that 
she  didn't  believe  it;  and  that  they  wanted  to  go  to  town 
before  contract  signing  to  find  out  what  the  contract  meant. 

There  is  testimony  by  one  witness  that  the  market  val- 
ue of  the  Hoist  land  in  the  spring  of  1911  was  $115.  The 
same  testimony  is  given  by  another  witness.  This  witness, 
however,  testifies  that,  somewhere  about  that  snme  time,  or 
a  little  later,  he  sold  hie  own  farm,  not  particularly  better 
than  the  one  in  inquiry,  for  fl55  an  acre.  The  thir«'  wit- 
ne^  gives  the  value  as  from  fll5  to  {120  an  acre;  says 
there  is  no  particnlar  fault  with  the  farm,  but  that  1120 
was  the  most  it  was  worth  in  the  spring  of  1911.  There  is 
no  evidence  that  plaintiffs  knew  that  the  farm  was  not 
worth  and  salable  for  the  sum  they  are  alleged  to  have 
represented. 

2-a 

Reduced  to  its  lowest  terms,  when  the  testimony  closed. 
It  appeared  that  the  jury  could  find  that  the  plaintiffs  did 
say  that  the  O'Brien  County  land  was  worth  |150  an  acre 
and  would  sell  for  that,  and  that,  if  the  exchange  was  made. 
It  would  be  advantageous  to  the  defendant;  that  the  wife 
of  defendant  declared,  in  hia  presence,  that  she  didn't  be- 
lieve this;  that  an  arrungement  was  made  for  an  inspection, 
and  that  thereafter  the  contract  was  to  be  signed,  if  at  all ; 
that  an  inspection  was  made;  that,  while  pursuing  it,  de- 
fendant had  full  opportunity  to  investigate  the  value  of  the 
land;  th^t,  for  all  that  appears,  the  plaintiffs  knew  no 
more  about  the  land  than  defeudant  did,  and  had  no  great- 
er opportunity  to  examine;  that,  if  defendant  had  at  the 
time  made  the  examination  he  made  later,  he  would  have 
ascertained  all  that  he  claims  now  to  have  ascertaiued; 
that,  in  the  opinion  of  three  witnesses,  the  land  was  not 
worth  in  the  market  above  from  |110  to  J120,  rather  than 
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|150  an  itci-o,  und  there  is  absidntolv  no  evidence  of  srienter. 
On  sucli  a  situation,  the  authorities  relied  ii|ion  bv  the  ap- 
pellant accomplish  little. 

Jansm  v.  WUliama,  (Neb.)  20  L.  R.  A.  207,  hohls  that 
certain  conduct  shows  that  defendants  did  not  act  in  good 
faith  towards  their  principal,  and  were,  therefore,  not  en- 
titled to  a  commission.  Tyler  v.  Soniorn.  (III.)  4  L.  R.  A. 
21S.  involves  the  setting  aside  of  a  conveyance  which  the 
agent  got  for  his  wife  after  making  a  faihm*  of  selling  to 
another  on  behalf  of  the  principal.  Hcgenuti/er  v.  Marks, 
(Minn.)  32  N.  W.  785,  is  a  case  whore  an  agent  author- 
ized to  sell  and  keep  all  above  a  certain  sum  for  himself 
found  that  the  property  had  been  made  more  valuable 
through  a  building  of  which  the  principal  did  not  know, 
and  it  is  held  that  the  principal  had  a  right  to  have  the 
sale  made  by  the  agent  ntfcinded,  and  to  have  a  reconvey- 
ance. Norris  v.  Taylor,,  49  111.  17,  holds  that,  if  an  agent  in- 
duce his  principal  to  sell  to  another  for  an  innde(|uute  sum, 
without  disclosing  the  discovery  of  valuable  ore  deposits, 
the  principal  may  have  the  conveyance  set  aside.  In  Til- 
teny  v.  Wolterton,  (Minn.)  48  ?J.  W.  908,  an  agent,  with 
others,  bought  the  property  which  he  M'aa  to  sell  on  a  fixed 
commission,  and  there  was  a  resale  at  a  big  advance.  It 
is  held  that  the  principal  can  compel  this  agent  to  account 
for  the  part  of  the  price  he  received  through  the  resale.  In 
Connell  v.  Smith,  (Pa.)  21  Atl.  7!)3,  plaintiff  paid  the  agent 
a  commission  for  the  sale  of  his  proi)erty,  in  ignorance  of 
the  fact  that  he  was  also  an  agent  of  the  purchaser,  and 
plaintiff  recovered  back  the  amount  paid.  Laverty  v.  Sne- 
then,  68  N.  Y.  522,  holds  that,  where  one  who  has  a  note 
pnl  in  his  hands  to  discount  delivers  it  to  another  who  ap- 
propriates it  to  his  own  use,  the  bailee  is  liable  as  for  a 
conversion  of  the  note. 

Pratt  V.  AUegan  Cireuit  Judge,  (Mich.)  143  N.  W.  890, 
is  authority  merely  for  the  proposition  that  a  repre&enta- 
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tion  that  property  woald  readily  sell  in  a  certain  market 
at  a  given  price  ia  a  representation  of  a  fact,  and,  if  re- 
lied npon,  may  be  made  tlte  biuiis  of  an  action  grounded 
OD  false  repreaentations.  Betland  v.  Bihttuil,  140  Iowa  411, 
holds  that  while,  as  a  gei'ieral  rule,  mere  expressions  of 
opinion  as  to  the  value  of  property  when  standing  alone 
do  not  constitute  actionable  fraud,  yet,  where  the  property 
is  so  situated  that  the  parties  do  not  stand  on  an  equal 
footing,  and  the  seller  knows  that  reliance  was  placed  upon 
his  statements,  his  representations  as  to  the  value,  if  false 
and  made  with  intent  to  deceive  the  purchaser,  amount  to 
an  alTimiation  of  the  fact  upon  which  fraud  may  be  pred- 
icated. In  Ross  V.  Bolte,  165  Iowa  499,  we  define  the  meas- 
ure of  damages  when  there  is  a  false  representation  ag  to 
value  wholly  relied  upon,  and  hold  that,  although  repre- 
sentations of  a  vendor  as  to  value  are  generally  mere  ex- 
pressions of  opinion,  yet,  where  a  buyer  of  a  house  indi- 
cated that  he  was  ignorant  of  values  at  that  place,  and 
therefore  proposed  to  rely  upon  the  veudor,  and  the  ven- 
dor thereupon  stated  as  a  fact  that  the  house  was  worth  a 
('ert«in  amount,  and  that  its  rental  value  was  a  certain 
amount,  such  representation  may  be  a  proper  basis  for  a 
charge  of  fraud.  It  is  held  in  Van  VUct  Fleteher  Auto  Co. 
V.  Crmcell,  171  Iowa  64,  that  the  role  that  an  expreaaion 
of  opinion  as  to  the  value  of  property  will  not  ordinarily 
Kustuin  an  action  for  fraud  does  not  apply  where  the  repre- 
sentation was  intended  to  be  takfen  as  a  fact  and  as  an  in- 
ducement to  the  trade,  where  the  parties  do  not  have  equal 
opportunity  to  know  the  truth.  In  Ou«tafson  v.  Rvste- 
meyer,  (Conn.)  66  Am.  St.  92,  it  is  ruled  that  the  general 
rule  prevails,  in  the  absence  of  special  knowledge  of  the 
value  possessed  by  one  and  entirely  relied  upon  by  the 
other,  and  that  the  mere  false  representation  as  to  the 
value  of  the  real  estate,  knowingly  made  by  the  seller  to 
the  boiyer,  is  not  actionable  unless  the  buyer  has  been  fraud- 


2(»8  MiCHAEr,BON  V.  ScHULHM.  [180  Iowa 

ulently  iudm«d  to  forbear  to  inquire  as  to  its  truth.  Mc- 
Vlanahan  v.  McKinUy,  52  Iowa  222,  is  merely  an  affirmance 
of  the  general  rule.     True,  we  held,  in  Famst  v.  Bosford, 

119  Iowa  d7,  where  an  ageDt  authorized  to  inveet  money 
on  Bret  mortgiige  took  a  second  mortgage  and  reported  to 
the  principal  that  it  was  the  Itrst  mortgage,  and  that  she 
"could  depend  on  him,"  that,  though  plaintiff  might  have 
discovfreil,  by  an  examination  of  the  records,  that  the  mort- 
gage was  a  second  mortgage,  she  was  under  no  obliga- 
tion to  do  so,  but  had  a  right  to  rely  upon  this  representa- 
tion. But  in  Lucas  v.  Crtppen,  76  Iowa  507,  we  say  that, 
while  cases  may  arise  in  which  representations  as  to  the 
value  of  an  article  may  be  regarded  as  atatenienta  of  fact, 
the  general  rule  is  otherwise;  and  we  defeat  a  claim  aris- 
ing from  a  negotiation  for  an  exchange  of  real  estate 
where,  though  the  defendant  made  statements  as  to  the 
value  of  his  proiierty,  the  right  to  make  personal  examina- 
tion was  reserved  before  dealing,  to  ascertain  value,  and  a 
confltlential  agent  was  sent  ont  and  the  exchange  made 
upon  his  examinatidn  and  opinion  as  to  values.  In  Hoff- 
man V.  Wilkelm,  68  Iowa  510,  the  general  rule  18  affirmed, 
and  it  is  said: 

"Plaintiff  was  in  possession  of  the  goods  when  the  rep- 
resentation was  made,  and  bad  full  opportunity  to  satisfy 
himself  of  the  truth  or  falsity  of  the  representation.  He 
was  not  justified  in  relying  upon  statements  as  to  value." 

■  Bosley  v.  Monahan,  137  Iowa  650,  turns  on  the  fact, 
among  others,  "that  plaintiff  is  not  warranted  in  relying 
OD  these  representations,  as  he  had  inspected  the  laud,  and 
bis  means  of  the  knowledge  of  the  facts  stated  were  as  good 
as  defendant's."  In  Rosa  v.  Bolte,  165  Iowa  499,  it  is  held 
that,  on  buying  real  property  and  inspecting  it,  the  buyer 
cannot  recover  for  false  representations  if  he  failed  to  nee 
ordinary  care  in  arriving  at  value,  and  that  an  instruction 
which  allows  a  recovery  unless  he  was  grossly  careless  ia 
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etroneoTis.  The  Supreme  Court  of  the  United  Btatea  rnled, 
in  Slaughter's  Admr.  v.  Geraon,  13  Wall.  379: 

"Where  the  meanB  of  knowledge  are  at  hand  and  eqnal- 
ly  avaikible  to  both  parties,  and  tbe  subject  of  purchase  is 
alike  open  to  their  inspei-tion,  if  the  purchaser  does  not 
avail  hiniKelf  of  these  means  and  opportunities,  he  will 
not  be  heard  to  say  that  he  has  been  deceived  by  the  ven- 
dor's tnisrepreKentntioDS.  If,  having  eyes,  he  will  not  see 
matters  directly  before  them,  where  no  concealment  is  made 
or  attempted,  he  will  not  be  entitled  to  favorable  considera- 
tion when  he  complains  that  he  has  suffered  from  his  own 
voluntary  blindness,  and  been  misled  by  overconftdence  in 
the  statements  of  another." 

This  fairly  sums  up  this  case. 

Van  Vliet  Fletcher  Auto  Co.  v.  Crotcell,  171  Iowa  64, 
merely  holds  that  certain  evidence  is  sufficient  proof  of 
scienter  to  take  the  question  of  fraud  to  the  jury,  and,' there- 
fore, that  such  proof  is  ne<'PKsary.  We  are  unable  to  find 
anything  in  Nesseniua  v.  Wetmore,  (S.  1>.)  153  N.  W.  937, 
except  that  plaintiff  is  not  required  to  set  out  further  that 
an  agreement  lacks  mutuality,  if  he  sets  out  the  agree- 
ment in  full,  and  that  shows  lack  of  mutuality. 

We  find  no  error  iu  the  record,  and  must,  therefore, 
affirm  the  action  of  the  district  court.  This  disposition  of 
the  appeal  makes  it  needless  to  enter  upon  the  question  of 
what  damages  might  otherwise  have  been  recoverable.—^f' 
firmed: 

Gaynor^  C.  J.,  Laud  and  Evans,  JJ.,  concnr. 
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Rtate  of  Iowa,  Appellee,  v.  Fred  Meyer,  Appellant. 

OBIMINAI'    IiAW:     ETldencs— Opinion    Evidence — Effect    of    Omt- 

1  slLOt  Wounda.  A  wltnees  must  not  be  permitted  trt  testiry  to  the 
relative  effects  of  gunshot  wounds  on  alleged  suicides  and  on 
one  alleged  to  be  a  nonsulclde  unleaa  similarity  of  con<liti<m»  it 
pr»l  shown;  1.  e.,  similarity  of  weapon,  kind  and  quantity  of  ex- 
plosive, distance  of  weapon  from  body,  etc. 

CRIMINAL  IiAW:     Evidence — Suicidal  Tendency.     Evidence  tend- 

2  Ing;  to  ebow  suicide  opens  the  door  to  nonremote  evidence  tend- 
ing to  show  (and  for  no  other  purpose)  s  predisposition  toward 
self-destruction;  i.  e.,  despondency,  melancholy  and  depression 
on  the  part  of  deceased, 

OBIMINAli    I1A.W:      Evidence — Nonconcluslve    Character — Kelatlon 

3  of  Parties.  Unpleasant  relations  existing  between  defendant 
and  the  deceased  may  be  shown,  though  the  testimony  bearing 
tbereon  may  be  far  from  persunalve.  So  held  where  the  State 
was  permitted  to  show  some  slight  trouble  between  the  deceased 
and  her  husband  (the  defendant)  relative  to  the  defendant's 
visits  at  "beer"  parties. 

CRIMINAL    LAW;     Evidence— Suicides — Percentage    of   Nonfelonl- 
i     0U8  Homleidea.     Evidence  of  the  percentage  of  suicidal  and  acci- 
dental homlcldea  baa  no  bearing  vihatever  on  whether  a  partic- 
ular homicide  was  either,  or  whether  It  waa  or  was  not  feloni- 


ORIMINAL   LAW;     Evidence — Remoteness — Foagegalon   of  Weapon. 

5  Evidence  that  defendant,  15  months  prior  to  the  homicide  In 
question,  had  In  his  possession  a  weapon  different  from  that 
found  with  deceased  at  the  time  her  dead  body  was  discovered, 
la  too  remote  for  sdmisalbllity. 

'CRIMINAL  LAW:     Evidence— Ralavancr — Drinking  Hablta  of  D»- 

6  fendant  Evidence  that  defendant,  on  the  evening  preceding 
the  day  on  which  deceased  was  kilted,  had,  to  some  undeflnable 
extent,  "been  drinking,"  Is  wholly  irrelevant. 

HOMICIDE:     Trial— Aiding    and   Abettli^— NonappUcable   Inrtrac- 

7  tlons.  Instructions  authorizing  a  conviction  for  homicide 
by  "aiding  and  abetting"  the  actual  killing  by  another  !■  revsra- 
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tble  error  when  the  ret.'ord  1b  bare  of  any  evidence  of  Buch  alil- 
Ing  and  abetting. 

OBIMIHAI>  IiAW:      Appeal — Dscieions   Bevlswablo — OausUtntlonal 
S    Qnevtions — Absence  of  ExceptlonB.    Constitutional  questions  not 
raised  and  prsBerved  In  the  trial  court  will  not  be  reviewed  on 
appeal 

OBIMINAL  LAW:     Trial— InstructlonR— Uxoricide — PreBumptiati  of 
9    Innocence.    Under  a  charge  of  uxoricide,  defendant  ts  not  enti- 
tled, (u  o  tnatler  of  law.  to  an  instruntlon  that  the  ordinary 
presumption   of   Innocence  Is   Btrengthened    by    reason   of   the 
marital  relation. 

OBIMINAIi  XiAW:     MoUve— Noneuentlal  Element  of  Otime.     Proof 
10    of  motive  ts  not  absolutely  essential  to  convJctlon  for  crime. 

Appeal  from  Madison  District  Court. — I^urin  N.  Hays, 
Judge. 

Monday,  June  18,  1917. 

The  defendant  waa  convicted  of  murder  in  the  second 
degree  aud  sentenced  accordingly.  He  appealf<. — Reversed 
and  remanded. 

John  A.  Guiker  and  W.  8.  Cooper,  for  appellant. 

Oeorge  Coason,  Attorney  General,  John  Fletcher.  As- 
aistant  Attorney  General,  and  Phil  R.  Wilkinson,  for  ap- 
pellee. 

Ladd,  J. — The  defendant  was  married  to  Ethel  Clayton 
in  February,  1915,  and  she  died  from  a  gunshot  wound 
July  25th  of  the  same  year.  At  the  time,  defendant  and 
his  mother  only  were  on  the  premises,  a  farm  about  7 
miles  from  Van  Meter.  The  defendant  testified  before  the 
coroner's  jury,  as  was  proven,  that,  at  about  6  o'clock  in  the 
morning  in  question,  he  arose  and  did  his  chores,  return- 
ing to  the  house  with  the  milk  at  about  7  or  7:30  o'clock, 
and,  with  his  mother,  strained  the  milk  and  ate  breakfast. 
He  then  asked  his  wife,  who  was  upstairs,  if  she  wanted 
breakfast,  and,  as  she  did  not  care  for  any,  went  back  to 
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bed  and  slept  until  about  11  o'clock.  Upon  waking,  bis 
wife  eaggeated  that  they  go  to  a  neighbor's  for  the  day, 
and,  having  so  agreed,  he  dressed  and  went  ont  to  harnefs 
the  team,  his  wife  being  engaged  in  dressing  her  hair  as  he 
left.  Having  put  the  harness  on,  he  proceeded  to  bridle 
one  of  the  horses,  when  his  mother  called  him  to  see  what 
had  happened  upstairs.  When  both  went  up,  they  saw  his 
wife  lying  near  the  window  at  the  head  of  the  bed,  head 
over  the  window  sill,  and  hair  down.  This  was  in  the  south 
bedroom  of  the  second  story.  A  bullet  had  entered  the  fore- 
head, three  fourths  of  an  Inch  to  an  inch  above  the  bony 
arch  of  the  right  eye,  and  it  and  two  fragments  of  lead  were 
subsequently  extracted  from  the  brain.  A  38-caliber  re- 
volver was  lying  on  the  floor  with  one  chamber  empty,  and  a 
32-caliber  revolver  was  in  the  bureau  drawer.  The  blood 
was  still  flowing  and  brain  matter  oozing  out  when  a  phy- 
sician reached  the  house.  The  theory  of  the  State  was  that 
defendant  had  shot  his  wife  with  a  revolver  other  than 
the  one  on  the  floor,  or  his  mother  had  done  so,  and  he  was 
accessory  before  the  fact;  while  that  of  the  defense  was 
that  death  resulted  from  suicide  or  accident.  As  the  judg- 
ment must  be  reversed,  details  need  not  be  recited,  other 
than  to  say  that  no  motive  whatever  was  shown,  not  even 
previous  ill  feeling  on  the  part  of  either  mother  or  son  to- 
ward the  wife,  who  was  about  5  months  advanced  in  preg- 
nancy and  was  somewhat  afflicted  with  skin  diseases  known 
as  lichen  and  impetigo.  22  errors  are- assigned,  but  of  these, 
only  such  as  involve  doubtful  rulings  will  be  reviewed,  the 
others  being  approved  without  specific  reference  thereto. 

I.    One  Fisher,  who  had  had  12  or  13 

*■  ^denraf'  opin-'  ycars'   experience   as   undertaker,   prepared 

efrMi"ot'"^a-      the  body  for  burial,  and,  after  describing  its 

ot  woun  B.      appearance,  and  saying  that  the  wound  was 

surrounded  by  a  dark  circle  which  he  first  thought  powder 

burn,  but  which  the  embalming  fluid  caused  to  disappear, 
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testified  that  "the  skoU  did  not  seem  to  be  shattered,"  and 
was  then  asked  if  he  ever  had  any  experience  in  taking  care 
of  a  bod;  in  case  of  snicide,  and  answered :  "Two  or  three. 
Q.  You  may  state  to  the  jury  what  difference  you  observed 
in  those  cases  of  suicide — those  which  were  proved  to  be 
suicide — and  the  case  of  Ethel  Meyer."  An  objection  as 
incompetent,  immaterial  and  irrelevant,  "and  for  further 
reason  that  the  conditions  under  which  the  wound  had  been 
inflicted  had  not  been  shown  to  be  the  same,  and  the  wit- 
ness should  describe  the  condition  and  appearance  of  the 
wound  and  let  the  jnry  make  comparison,"  was  overruled, 
and  he  answered,,  "I  do  not  know  as  I  know  an;  difference. 
Q.  State,  Mr.  Fisher,  whether  or  not  you  observed  a  differ- 
ecce  in  the  shattering  of  the  skull  in  cases  of  suicide  that 
you  obHer\'ed  and  in  the  case  of  Ethel  Meyer.  (Objection  as 
immaterial  was  overruled.)  A.  In  cases  that  I  have  known 
of  that  were  suicide,  the  gun  was  held  so  close  that  it  pulled 
the  skin  loose  &om  the  bone,  loosened  it  up,  and  the  wound 
is  larger,  (Thereupon,  the  defendant  asked  that  the  an- 
swer be  stricken,  on  the  ground  that  the  conditions  under 
which  the  wounds  were  inflicted  were  not  shown  to  have 
been  the  same,  nor  were  the  weapons  shown  to  have  been 
alike.  The  motion  was  overruled.)  Q.  In  these  cases  of 
soicide,  Mr.  Fisher,  was  there  any  diCTerence  in  the  sbatter- 
ing  of  the  skull  than  there  was  in  the  case  of  Ethel  Meyer? 
(The  same  ohjection  was  overruled.)  A.  Well,  I  think 
there  would  be  a  difference;  the  skull  would  shatter  more." 
The  witness  explained  on  cross-examination  that  the 
wound  on  the  body  of  one  suicide  had  been  inflicted  with 
a  shotgun,  another  committed  suicide  with  a  32-caliber 
revolver,  the  shot  having  entered  the  right  temple  at  a  pis'"* 
where  the  bone  structure  is  lighter  than  that  above  the  eye, 
and  the  other  body  was  merely  supposed  to  have  been  that 
of  a  suicide,  and  the  wound  supposed  to  have  been  inflicted 
in  the  right  temple  with  a  38-caliber  revolver,  and  that  he 
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knew  nothing  as  to  the  distance  the  guns  were  from  the 
heads  of  these  men  when  dificharged,  and  further,  that  he 
understood  that  some  revolvers  of  the  same  make  and  cali- 
ber shot  with  greater  force  than  others;  but  said  that  he 
was  not  informed  as  to  whether  the  kind  or  amount  of 
powder  in  the  cartridge  made  a  difference,  or  the  kind  of 
bullet  or  its  shape  or  the  length  of  the  barrel,  but  3uppas(>d 
these  would  have  some  effect. 

There  was  manifest  error  in  permitting  this  witness  to 
make  the  comparisons,  withont  showing  of  similarity  of 
conditions,  and.  had  objection  been  interposed,  in  permit- 
ting him  to  testify  as  an  expert.  He  was  not  shown  to  have 
information  as  to  the  relative  effects  of  bullets  striking  the 
skull  when  discharged  close  to  the  head  and  from  some 
distance,  and  the  objections  to  the  questions  calling  for 
testimony  as  to  relative  condition  of  the  sknil.  as  well  as 
the  motion  to  strike,  should  have  been  sustained. 

IT.  The  court  struck  out,  on  motions, 
evidence  of  declarationa  of  the  deceased  con- 
cerning her  physical  condition,  and  com- 
plaint of  these  rulings  is  made.  In  each  instance,  the  wit- 
nesses were  afterwards  permitted  to  state  fully  what  she 
had  said,  in  so  far  as  tending  to  show  desponflence,  melan- 
choly or  depression — a  condition  of  mind  likely  to  exist  in 
one  contemplating  self-deatmction.  Ordinarily,  testimony 
of  what  the  alleged  victim  of  murder  may  have  said,  save 
when  part  of  the  res  gestae,  is  regarded  as  hearsay;  but, 
when  evidence  adduced  tends  to  show  that  the  homicide  may 
have  been  suicidal,  the  condition  of  deceased's  mind  is  some- 
what in  issue,  and  evidence  tending  to  prove  a  predisposi- 
tion toward  self-destruction  is  admissible.  Such  predispo- 
sition may  be  shown  by  acts  or  declarations  of  tlie  deceased 
within  such  reasonable  time  before  the  killing  as  that  there 
may  have  been  some  tendency  to  establish  snch  a  condition 
of  mind  when  this  happened.    Such  declarations  are  in  the 
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nature  of  verbal  acts  and  have  a  direct  bearing,  as  indica- 
tive of  the  condition  of  the  mind.  Of  course,  considei-ation 
of  evidence  of  what  may  have  been  said  b.v  deceased  should 
be  limited  to  this  purpose,  and  the  jury  warned  that  such 
declarations  are  not  evidence  of  the  truth  of  what  deceased 
may  have  said.  Cotnmonii:eaUh c.  Trefethen.  ID"  Mass.  180 
(24  L.  R.  A.  235) ;  Pedpfe  t>.  Conklin,  175  N.  Y.  333  (07  N. 
E.  624);  fitate  v.  Lentz,  45  Minn.  177  (47  N.  W.  T2(l) ; 
Blackburn  i.  State,  23  Ohio  St.  146;  State  v.  Baldyrin,  36 
Kans.  1  (12  Pac.  318);  4  Chamberlayne  on  Evidence,  Sec. 
2673 :  6  Encyc.  of  Evidence  746 ;  State  v.  Asbell.  57  Kans. 
398  {46  Pac.  770)  ;  Boyd  v.  State,  82  Tenn.  161.  See.  contra, 
Siebert  v.  People,  143  III.  571  (32  N.  E.  431) ;  State  v. 
Fitzgerald,  130  Mo.  407,  429  (32  S.  W.  1113). 

The  matters  striclten  did  not  come  within  the  niie  as 
stated,  and  there  was  no  error  in  sustaining  the  motions 
to  strike. 

L*w-  ^^^-     *^°*  Ix'az  testified  that  defendant 

"^'ncioiTve '""'  ''^'^  ^^^^  *"*  '''"^  that  his  wife  objected  to 
S'ltoo'^of  pa^  '*'''  going  to  "beer  drinks,"  and,  when  he 
"**■  met  him  on  the  road,  wanted  to  know  "if 

we  could  have  a  keg  of  beer  at  our  bouse,  for  his  wife 
objected  to  it,  having  it  at  his  house.  Q.  Nothing  indi- 
cated that  they  had  any  trouble  about  it?  A,  Never  told 
ine  they  did," 

Another  witness  testified,  in  substanee,  that  defendant 
had  said  to  bim  that  his  wife  did  not  like  him  to  go  to 
beer  parties,  but  did  not  care  if  he  drank  a  little  at  home, 
and  another,  that  she  did  not  want  him  to  and  that  "she 
probably  would  raise  the  'dickens'  with  him  for  a  little 
wbile,  and  then  it  would  be  all  over,''  A  motion  to  strike 
the  evidence  of  these  three  witnesses  was  overruled,  and 
thia  is  complained  of.  It  was  competent  to  show  the  rela- 
tiODB  between  defendant  and  wife,  and,  though  the  evidence 
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was  not  very  perauaeive,  the  ruling  cannot  be  said  to  have 

becD  erroDeoaa. 

rV.     The  defendant  undertook  to  show 
t.  Cbimihil  i^w  : 

eyiaeQM:  «ui-  the  Dumber  of  homicides  committed  in  the 
iSaioM  homr  country  during  each  year  for  the  13  years 
*'*'•  beginning  with  1900,  and  of  these  how  many 

were  by  anicide,  and  of  the  latter,  the  number  where  death 
was  caused  by  firearms;  also  the  number  of  accidental 
deaths  and  accidental  deaths  by  flreanus  in  certain  years. 
On  objection,  the  evidence  was  exclnded,  and  rightly  so. 
It  was  without  relevancy,  and  did  not  tend  in  any  decree 
to  prove  or  disprove  any  issue.  Appellant  snggests  that 
the  purpose  of  the  evidence  was  to  show  the  probabilities, 
on  the  same  theory  that  the  Carlisle  Life  Tables  are  re- 
ceived in  evidence.  There  is  no  analogy.  That  a  certain 
percentage  of  homicides  are  suicidal  and  another  percent- 
age accidental,  tends  in  no  manner  to  prove  that  a  partic- 
ular one  was  consequent  of  either,  or  that  it  was  not  felo- 
nious.   There  was  no  error. 

V.    Albert  Prohaska  was  permitted  to 

^'  evwenp^  re^" '   testify  that  he  saw  defendant  with  a  gun, 

I«iisio™o(  ^^    not  one  of  the  revolvers  found  in  the  room, 

weapon.  j^  March  or  April,  1914.    Defendant  moved 

that  this  evidence  be  stricken,  for  that  the  time  was  too 

remote;    and,  as  the  circumstance  was  not  connected  with 

the  issues  in  the  case  in  any  way,  we  are  of  the  opinion  that 

the  motion  should  have  been  sustained.    This 

"'  evi'iieQce^  re^ '  witness  also  testified  that  b,e  had  seen  de- 

ing'^bibita'^ at'    fendant  in  Van  Meter  the  night  before  the 

^  *"  tragedy,   and,  over  objection,  that  he  had 

been  drinking.     To  what  extent  he  had  been  drinking  was 

not  disclosed,  nor  did  any  other  witness  testify  that  he  had 

drunk.    What  relevancy  this  evidence  had  does  not  appear, 

and  the  motion  to  strike  it  from  the  record  should  hare 

been  sustained. 
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VI.    Exception  is  taken  to  the  portion 
^'  trLi'i ''^'aiding       Of  the  tenth  instruction  following: 

donappikabie  "The   State,    however,   is   not   required 

to  show  that  the  defendant  Fred  Meyer,  now 
on  trial,  actnally  discharged  the  shot  which  resulted  in  the 
death  of  the  said  Ethel  Mejer,  but  it  is  required  to  show 
beyond  a  reasonable  doubt  that  be  either  inflicted  said  in- 
iury  himself  or  was  present  and  aided,  counseled  or  abetted 
a  ^onie  manner  the  person  or  persons  who  did  inflict  such 
iujury.  And  if  you  believe  from  the  evideuce  and  under 
these  instructions  bejond  any  reasonable  doubt  that  the 
said  Ethel  Meyer  was  murdered  substantially  as  charged, 
and  that  the  defendant  Fred  Meyer  was  guilty  of  the  com- 
mission of  such  crime,  either  by  inflicting  the  injury  of 
which  she  died  directly  himself,  or  by  aiding,  counselling, 
advising,  directing  or  abetting  in  the  commission  of  such 
crime,  then  and  iu  such  case  you  would  be  warranted  in 
finding  the  defendant  guilty  of  the  crime  as  charged  in  the 
indictment." 

The  converse  of  this  also  was  stated.  Timely  objection 
that  the  evidence  was  not  such  as  to  warrant  so  instructing 
the  jury  was  interposed.  The  same  thought  was  expreiised 
in  the  eleventh  instruction,  and  like  objection  made. 

A  second  reading  of  the  record  has  failed  to  discover 
any  evidence  whatever  even  tending  (o  show  that  deceased 
was  killed  by  anyone  other  than  defendant  or  herself.  True, 
hie  mother,  Ida  E.  Meyer,  was  on  the  premises  and  may 
have  called  to  defendant,  as  the  latter  is  said  to  have  testi- 
fied before  the  coroner's  jury,  to  come  in,  immediately  be- 
fore deceased  was  found  with  the  bullet  in  her  brain.  But 
this  had  no  tendency  to  prove  participation  on  her  part. 
She  could  have  done  no  less  had  the  shot  been  flred  by 
deceased  or  someone  else.  It  disclosed  knowledge  that 
something  had  happened,  and  the  most  that  can  be  said  is 
that:     (1)   She  was  near  enough  so  that  she  could  have 
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fired  the  shot;  and  (2)  she  knew  that  eomething  had  hap- 
pened. Manifestly,  these  facts  furnished  no  justiflcation 
for  a  fin<ling  that  Ida  E.  Meyer  was  guilty  of  the  crime 
charged.  Moreover,  the  record  is  barren  of  evidence  of 
an;  combination  or  understanding  between  defendant  and 
his  mother,  or  of  his  aiding  and  assisting  her  in  any  other 
manner  wliatever.  The  instructions  were  clearly  erroneona 
and  extremely  prejudicial,    fftate  r.  Fuller,  125  Iowa  212. 

VII.     Counsel  for  appellant  argue  that 

*■  iipjwar*''a"'' '  Section  5209,  Code,  18i)7,  is  nnconstitutional, 

BWefconsiitu-     and,   in   support   of   their   contention,   cite 

lloS«'\"Cn«     fitate    v.    Oiiford,    (Wash.)    53    Pac.    709; 

"'  '"'^"™       State  V.  Stev-^rt,  (S.  !>.)   157  N.  W.  1046; 

State  V.  Dougherty,  i  Ore.   200.     No  such  objection   wan 

made   to   the  giving   of   Instructions   10   and   11,   and   the 

point,  not  having  been  raised  in  the  district  court,  may  not 

be  considered. 

VIII.  Ex<-eption  is  tatten  to  the  ninth  inatructioD,  and 
also  to  the  fourteenth.  .The  former  is  criticized  for  what 
it  omits.  This  was  supplied  by  the  fourteenth  instruction.' 
The  latter  enumerates  many  matters  to  be  talien  into  ac- 
count by  the  jury,  and  is  criticized  for  omitting  others. 
But  the  jury  was  directed  to  consider  all  the  circumstances 
proven,  and,  from  all  those  referred  to  and  "all  other  cir- 
cuuglances  developed  on  the  trial,"  determine  whether  de- 
fendant was  guilty.  The  recital  did  not  unduly  emphasize 
the  matters  mentioned,  but  on  another  trial,  whether  de- 
feased was  inclined  to  melancholia,  and  was  pregnant,  may 
as  well  be  added.  The  jury  was  told  therein  to  consider 
whether  "the  relationship  between  defendant  and  bis  wife, 
Ethel  Meyer,  was  pleasant,"  and  it  is  urged  that  this  was 
error,  because  of  there  being  no  evidence  that  such  relation- 
»bip  was  other  than  pleasant.  If  so,  it  was  proper  matter 
for  the  jury  to  consider  in  defendant's  favor.  The  instruc- 
tion was  not  erroneous  in  the  resiiects  criticized. 
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IX.     Defendant  asked  tint  the  jury  be 

9.  cijiiiiii-*!.  uw:  instructed  that  the  existence  of  the  marriage 

tionii:  uiori-      relation    between    deceased    and    defendant 

(■Me :   preaump- 

tten^of  inno-  strengthens  the  ordinary  presumption  of  tlie 
innocence  of  the  accused,  and  that,  unless 
want  of  affection  or  less  than  ia  usual  was  shown  by  the 
State,  the  presumption  would  be  increased.  The  court  de- 
clined to  do  HO,  and  instead,  told  the  jury  to  "consider  the 
relationship  existing  between  defendant  and  the  deceased; 
the  known  instinct  or  propensities  of  hu»bande  to  love  and 
protect  their  wives."  The  ruling  has  our  approval.  The 
presumption  of  innocence  is  the  same  in  all  cases.  Rela- 
tionship of  the  alleged  perpetrator  and  victim  may  have  a 
bearing  as  to  the  accusation's  being  likely,  but  has  no  effect 
on  the  preaumption  of  innocence  with  which  the  law  shields 
every  person.    Hawea  v.  State,  88  Ala.  37,  72. 

Complaint  is  also  made  of  the  court's 
'"'law Emotive:     rctusal  to  give  the  twelfth  instruction  re- 

viFDicni  of  quested.     It,   in   substauce,   declared   proof 

of  motive  essential  to  conviction  in  a  case 
depending  on  circumstantial  evidence  only.  It  seems  hardly 
uecessary  to  say  that  this  is  not  the  law.  Htate  k.  EUite. 
160  Iowa  170,  179;  iitate  v.  Whitbeck.  145  Iowa  29.  As 
the  jury  was  advised,  the  finding  of  the  existence  or  non- 
existence of  a  motive  is  an  important  circumstance  bearing 
on  the  guilt  or  innocence  of  the  accused,  but  never  de- 
cisive; for  one  might  be  guilty'  of  manslaughter,  at  least, 
without  motive,  and  again,  one  might  Lave  a  motive  and  yet 
not  take  life.  So,  too,  motive  might  exist  without  dis- 
covery of  evidence  thereof. 

The  weight  to  be  attached  to  presence  or  absence  of 
motive  necessarily  depends  on  the  facts  and  circumstances 
of  each  particular  case,  and  should  be  left  for  the  jury  to 
determine.  See  Qoley  v.  State,  85  Ala.  3y3.  It  was  enough 
to  direct  the  jury's  attention  to  the. absence  of  evidence  of 
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motive,  aa  waa  done.  The  instruction  was  rightl.v  refuaed. 
The  BuflBciency  of  the  evidence  to  suBtain  the  convic- 
tion is  challenged,  but  the  record  may  not  be  the  ^ame  on 
another  trial,  and  for  that  reason  we  deem  it  be?t  not  to 
review  the  evidence  at  thia  time.  Because  of  the  errors 
pointed  out,  the  judgment  is  reveraed  and  the  cause  re- 
manded.— Reveraed  and  remanded. 

Gaynob,  C.  J.,  Evans  and  Salinobr,  JJ.,  concur. 


State   Ex  Rel.   Woodbury   Coonty   Anti-Saloon   Leaouiii, 
Appellant,  v.  Anna  Talbott  et  al,,  Appellees. 

APPEAIi  AND  EBBOB:  Abstract  of  Becord — Evidence— Nsceasity. 
On  appeal  b;  plaintiff  from  an  order  discharging  Iwo  of  three 
delendante  In  an  action  to  enjoin  a  disorderly  bouse  nuisance 
'  (Sec.  4944-I1I,  Suppl.  Supp.,  1915).  tbe  court  may  not,  in  the  ab- 
sence of  the  evidence,  review  the  order  of  discharge  on  the  ap- 
pellant's presented  theory  that  the  court,  having  enlolned  one 
defendant,  ought  to  have  enjoined  aI1  the  defendants. 

Appeal  from  Woodbury  District  Court. — W.  G.  Sbaes, 
Judge. 

Monday,  June  18,  1917. 

Suit  in  equity  to  enjoin  a  diaorderlj  honse  nuisance. 
The  suit  was  brought  under  the  provisions  of  Sectionx 
4944-bl  to  4944-hll,  inoluaive.  Supplemental  Supplement, 
1915  Thia  was  the  enactment  of  the  thirty-sixth  general  aa- 
aembly  commonly  known  as  the  Red  Light  Injunction  Stat- 
ute. Three  defendants,  Talbott,  De  Rooa  and  Valiquette, 
were  named.  After  a  full  hearing,  the  trial  court  enjoined 
the  defendant  Anna  Talbott,  and  dismissed  the  bill  aa  to  the 
other  two  defendants.  From  such  order  of  dismissal,  the 
plaintiff  baa  appealed. — Dismissed. 

John  F.  Joseph,  for  appellant. 

No  appearance  for  appellees. 


June  1917]  State  v.  Talbott.  221 

Evans,  J. — The  (letitiou  charged  that 
the  defendant  Anna  Talbott  operated  the 
Diii(<ance  coniplaiaed  of;  that  the  defendant 
De  Roos  bad  an  interest  in  the  personal 
property  used  in  the  operation  of  Buch  nuisance;  that  the 
defendant  Yaliquette  was  the  owner  of  the  real  estate  upon 
which  the  same  was  operated;  that  De  Booh  and  Valiquette 
each  had  full  knowledge  of  the  maintenance  of  such  nuis- 
ance. It  is  further  made  to  appear  by  the  pleadings  that 
De  Roos  held  a  chattel  mortgage  od  some  or  all  of  the 
personal  property  in  use  by  the  defendant  Anna  Talbott, 
and  that  the  same  waa  given  to  secure  the  purchase  price 
thereof.  Each  defendant  answered  separately  with  a  gen- 
eral denial  and  a  S]>ecial  denial  of  any  knowledge  of  the 
existence  of  a  nuisance  upon  said  premises.  The  constitu- 
tionality of  the  statute  was  attacked  by  both  De  Roos  and 
Valiquette,  on  rarious  grounds,  which  we  shall  have  no 
occasion  to  consider. 

There  was  a  full  hearing  of  evidence  on  the  merits. 
The  case  is  triable  here  in  equity,  de  novo.  It  does  not  ap- 
pear that  any  of  the  evidence  was  preserved,  and  none  is 
presented  in  the  abstract.  The  case  is  presented  here  by  the 
appellant  on  the  theory  that,  inasmuch  as  the  court  found 
a  decree  against  the  defendant  Anna  Talbott,  it  was  bound, 
as  a  matter  of  couBistency,  to  find  a  like  decree  against 
the  other  defendants,  regardless  of  their  actual  participa- 
tion in  the  offense,  and  regardless  of  their  knowledge  of 
the  offense  by  their  codefendant. 

If  such  general  proposition  were  conceded,  it  would 
not  avail  the  appellant.  It  would  amount  only  to  saying 
that  the  dewee  of  the  trial  court  involved  an  inconsistency, 
in  that  it  should  have  been  against  all  of  the  defendants 
or  against  none.  This  might  be  a  sufBcient  showing  of 
error,  but  whether  such  error  was  adverse  to  the  plaintiff 
woald  depend  upon  an  examination  of  the  evidence.     The 
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appellant  argues  tbe  appeal  upon  tbe  aesumption  that  the 
decree  of  guilt  against  tbe  defendant  Talbott  is  a  final 
adjudication  aa  against  all  of  tbe  defendants,  and  that  it 
doeB  not  need  to  be  suataiaed  on  appeal  by  the  presenta- 
tion of  tbe  evidence  in  its  support.  The  trouble  with  this 
position  is  that  the  dismissal  of  the  action  against  these 
appellees  left  no  adjudication  against  them.  If  the  ad- 
judication had  been  against  them,  they  could  have  appealed. 
On  SQch  appeal,  they  could  have  been  heard  to  deny  the 
safficiency  of  the  evidence  to  show  the  guilt  of  the  defend- 
ant Talbott.  A  finding  by  ua  of  tbe  insufficiency  of  the 
evidence  to  that  end  would  operate  as  a  complete  protec- 
tion to  them.  The  trial  court  having  dismissed  the  action 
below  as  to  them,  it  left  them  nothing  from  which  tbey 
could  appeal.  They  are  entitled,  however,  on  this  appeal 
of  the  plaintiff,  to  make  precisely  the  same  defense  upon 
the  nierit^i  of  the  evidence  as  they  could  have  made  as 
appellants  if  they  had  been  beaten  below.  This  is  a  suffi- 
cient indication  of  the  necessity  of  the  preservation  of  the 
evidence  and  of  its  presentation  in  the  abstract  here.  Fur- 
thermore, one  of  the  questioua  presented  by  the  pleadings 
is  whether  the  statute  should  be  construed  retroactively,  so 
aa  to  operate  upon  contracts  entered  into  and  continued 
innocently  und  in  affirmative  good  faith.  This  is  perhaps 
the  most  important  question  in  the  case,  and  is  the  least 
argued.  If  we  should  hold  that  good  faith  might  be  a  ma- 
terial consideration  in  favor  of  the  appellees,  it  could  not 
be  ascertained  without  an  examination  of  the  evidence. 
Upon  the  state  of  tbe  record  before  us,  we  do  not  feel  justi- 
fied in  making  partial  pronouncements  as  to  the  applicabil- 
ity of  the  statute  in  question,  because  in  no  event  could 
the  case  be  reversed  upon  tbe  merits  in  tbe  absence  of  the 
evidence.  We  have  no  argument  for  appellees.  The  appeal 
will  be  dismissed. — Dismissed. 

Gaynob,  C.  J.,  Laod  and  Salinqbr,  JJ.,  concur. 
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asosoE  Wood,  Appellant,  v.  Minnbapolis  &  St.  Locia  Rail- 
I  ROAD  Company,  Appellee. 

MASTER  AND  BEBVANT:     FeUow  Swrant— Um  Of  Instnmietitta- 

1  1^  Fnrnlalied  ^>J  mdependent  TeUow  8«rvftnt.  Liability  of  a 
master  may  not  be  predicated  on  tbe  act  of  a  servant  In  uatng, 
wltliout  the  exprem  or  implied  direction  of  tbe  msater,  an  In- 
Mrumentality  known  by  the  aervant  to  have  been  supplied  by 
another  fellow  servant  solely  for  the  Independent,  separate  and 
temporary  use  of  the  latter. 

MASIES  AND  BBBVANI:     Place  for  Work— 8catf olds— DirecUonB 

2  to  Vet.  Consent  on  the  pari  of  a  vice-foreman  that  a  sorvant 
might  "use"  a  certain  plank  may  not,  nnder  the  circumstances 
attending  tbe  consent,  amount  to  an  express  or  Implied  direc- 
tion to  the  servant  to  go  upon  the  plank  In  Its  then  condition 
and  use  it  as  a  platform. 

MASTER  AND    SBBTANT:    Warning    Servant— Obrious   Dangen. 

3  Principle  recognized  that  there  Is  no  daty  to  warn  when  the 
danger  Is  obvious. 

Appeal  fiom  Webster  District  Court. — R.  M.  Wriqht, 
Judge. 

Monday,  Mabc;h  12,  1917. 

Beheabino  Denied  Monday,  June  18,  1017. 

Action  for  damages  for  personal  injuries  sustained 
by  plaiatilf  as  a  result  of  falling  from  a  plauk  upon  wliieli 
he  was  standing  while  engaged  with  bis  work.  At  the 
cIo8«  of  plaintiff's  evidence,  tbe  trial  court  sustained  a  mo- 
tion for  a  directed  verdict  for  the  defendant.  The  plain- 
tiff appeals. — Affirmed. 

Maurice  O'Connor,  for  appellant. 

Bumquiat  d  Joyce,  for  appellee. 
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Evans,  J. — The  plaintiff  was  an  eiperi- 

1.  UiarsB   i!ii>       eoced  bridge  worker,  and.  as  such,  was  an 
eettxm:   (el-  ° 

low  BiTvant:       emplovee  of  tlie  defendant  at  the  time  of 

use   of    inBtrU'  •^      • 

Sh?rt'"V^  indfr'  ^^^  accident  in  question.  His  particalar  work 
pena^t  fallow  gt  ^^^  tjjjjg  (,j  (,,g  accident  was  "tightening 
up  the  cord  bolts."  This  work  ordinarilj 
required  him  to  take  a  position  on  the  cap  of  the  hridfte. 
From  this  position,  he  reached  down  to  the  bolts,  and  with 
a  wrench  tightened  the  burrs  thereon.  In  this  manner, 
the  plaintiff  had  done  his  work  and  had  proceeded  from  the 
south  end  of  the  bridge  and  tightened  every  bolt  up  to  the 
last  bolt  at  the  north  end.  In  the  tightening  of  the  last 
bolt,  he  encountered  some  iDConvenience,  and  conceived  the 
idea  that  he  could  tighten  it  more  conveniently  from  the 
.  under  side.  This  idea  was  perhaps  stimulated  to  some 
extent  by  the  fact  that  there  was  a  plank  in  position  on 
the  under  side  which  would  furnish  him  standing  room 
and  from  which  he  could  reach  the  bolt.  It  was  from  this 
plank  that  he  fell,  and  suffered  therefrom  a  sprained  ankle. 
The  circumstances  attending  the  placing  of  this  plank  in 
position  and  the  use  thereof  by  the  plaintiff  are  an  impor- 
tant consideration. 

The  regular  foreman  was  not  present  with  the  crew 
on  the  day  of  the  accident.  Casey,  another  workman,  acted 
as  vice-foreman.  He  also  engaged  in  his  regular  work  a^  a 
fellow  workman  with  the  other  memhera  of  the  crew.  Early 
in  the  day,  for  his  own  temporary  use,  Casey  had  procured 
this  plank  and  put  it  in  position.  This  position  was  that 
one  end  thereof  was  allowed  to  rest  upon  the  top  of  the 
bank,  and  the  other  end  rested  upon  the  timbers  of  the 
bridge.  These  timbers  consisted  of  an  upright  piling  and 
a  diagonal  brace  called  the  sway  brace.  The  upright  piling 
and  the  diagonal  brace  formed  an  angle,  and  the  further 
end  of  this  plank  rested  in  such  angle.  The  plank  was  12 
inches  wide  and  3  inches  thick.    It  was  not  nailed.    Casey 
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nsed  it  for  a  brief  time  until  he  had  flnished  his  worfc 
ther«ou.  The  plaiotifF  was  present,  and  saw  Casey  put 
the  plank  in  position  and  saw  him  use  it.  It  was  two  hours 
thereafter  that  the  plnintiEt  got  upon  the  plank  himself.  He 
worked  thereon  for  several  minutes.  In  hie  efforts  at 
tightening  the  bolt,  his  wrench  slipped.  The  plank  tilted 
on  one  edge,  and  the  plaintiff  went  to  the  ground,  5  or  6 
feet  below. 

The  contention  for  the  plaintiff  is  that  the  plank  was 
in  the  nature  of  a  scaffolding,  and  that  it  was  not  a  safe 
place  to  vork ;  that  he  was  entitled  to  warning  of  the  dan- 
ger thereof  and  received  none;  that  he  was  expressly  di- 
rected by  Casey  to  go  upon  such  plank  for  the  purpose  of 
Ms  work.  It  is  contended  that  it  was  the  duty  of  the  de- 
fendant or  its  vice- principal  to  have  made  such  plank  more 
secure,  either  by  the  use  of  ropes  or  hangers  or  toenailing. 
The  plank  was  not  put  there  for  the  plaintiff's  use.  He 
knew  that.  He  saw  it  put  there  by  Casey,  and  knew  that 
it  was  80  put  only  for  Casey's  temporary  nae  for  his  own 
work.  He  knew  that  it  was  not  protected  by  hangers  or 
ropes  or  nails.  The  act  of  Casey  in  putting  it  there  was 
not  the  act  of  a  principal  or  a  vice-principal.  Assuming 
that  Casey  was  a  vice-principal  for  some  purposes,  he  was 
also  a  fellow  workman.  He  used  the  plank  for  doing  the 
work  of  a  fellow  workman  only.  There  was  no  actual 
negligence,  then,  to  be  found  in  the  manner  in  which  the 
plank  was  put  in  position.  It  is  urged,  however,  that  even 
this  did  not  excuse  him  from  the  duty  to  warn  the  plain- 
tiflf  of  the  danger  of  using  the  plauk.  The  duty  to  warn 
ordinarily  pertains  to  unknown  and  nonobvious  dangers, 
and  has  its  most  frequent  application  in  dealing  with  inex- 
perienced persons.  In  this  case,  there  was  nothing  known 
or  obvious  to  Casey  that  was  not  as  well  known  and  obvious 
fo  the  plaintiff.  Casey  could  have  told  him  nothing  about 
the  plank  that  he  did  not  already  know. 

Vol  ISO  lA.— 15 
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Passing  this  point,  boweyer,  the  empha- 

'■  ?m7"t  :■*  puco  ^'^  "'  tl"^  appeal  is  laid  upon  the  proposition 

ttia^^MKc"^'  that  the  plaintiff  was  directed  by  Casey  to 

t  ODR  to  am.     ygg  ^jjjg  particular  plauk  in  this  position  as 

a  scaffold.     This  contention  is  based  opon  the  following 

testimony  by  the  plaintiff: 

"A.  I  asked  Mr.  Casey  if  he  was  u-sing  the  scaffold — 
If  he  was  through  with  the  scaffold — and  he  said,  'Yea, 
use  it.'  "  *  *  A.  I  asked  him  if  he  was  tbrongh  with 
the  scaffold,  and  he  said,  'Yes,  nse  it.'" 

Can  it  be  said  that  the  foregoing  amounted  to  a  direc- 
tion from  Caaey  that  the  plaintiff  nee  this  plank  as  a  scaf- 
fold? At  the  time  of  this  conversation  l>etween  the  plaintiff 
and  Casey,  Casey  was  at  the  further  end  of  the  bridge.  He 
had  not  been  upon  the  plank  for  some  time  It  is  not  claimed 
that  the  plaintiff  advised  Casey  that  he  wanted  to  use  the 
plank  as  a  scaffold.  For  the  purpose  of  tightening  bolts, 
his  place  was  upon  the  top  of  the  bridge.  He  had  never 
before  tightened  a  cord  bolt  from  the  under  side  nor  used 
a  scaffold  for  that  purpose.  He  did  not  advise  Casey  that 
he  wished  to  make  such  experiment  then.  It  is  urged  that 
the  question  which  he  put  to  Ca«ey  implied  plaintiff's  pur- 
pose to  go  upon  the  plunk  himself.  We  think  no  such  im- 
plication could  fairly  arise  from  the  question  put.  If  the 
plaintiff  merely  wished  to  use  the  plank  for  a  few  moments, 
there  was  no  apparent  occasion  Tor  asking  Casey  any  ques- 
tion at  all-  Plaintiff  knew  that  Casey  was  not  using  the 
plank,  and  knew  that  he  was  at  the  other  end  of  the 
bridge.  Be  did  not,  of  course,  know  that  Casey  was  throuffh 
with  the  plank.  That  part  of  the  question,  therefore, 
would  have  been  appropriate  if  he  had  wanted  to  remove 
the  plank  from  its  position.  Such  purpose  was  the  only 
fair  implication  of  his  question.  In  the  light  of  the  real 
purpose  of  the  plaintiff,  the  question  as  testified  to  by  him 
was  quite   incongruous.     It   had   no  apparent  purpose  to 
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serve.  Taking  it,  howerer,  aa  be  put  it,  and  the  ansver  of 
Casey  thereto,  we  can  see  in  it  nothing  more  than  a  permis- 
aion  by  OajBey  to  the  plaintiff  to  "nae"  the  plank.  If  the 
implication  of  the  question  and  answer  was  any  broader  than 
that,  it  was  that  he  had  permission  to  remove  the  plank 
for  each  use  as  he  wished  to  make  of  it.  The  language  of 
Casey  cannot  fairly  be  construed  as  a  direction  or  command 
to  the  plaintiff  to  go  upon  such  plank  in  its  then  position. 

The  situation,  therefore,  sums  up  briefly  as  followB: 
The  plank  was  put  in  position  by  Casey  for  his  own  tem- 
porary use,  and  without  any  intent  that  it  ahould  be  used 
by  the  plaintiff,  and  the  plaintiff  knew  it.  In  putting  such 
plank  in  position  for  bis  own  use,  he  was  not  acting  as  a 
vice-principal.  The  danger  involved  in  the 
*■  Vm'^^^Mrn-  use  of  the  plank  was  aa  obvious  to  the  plain- 
!£vto^"au^  tiff  as  it  was  to  Casey,  and  there  was  no 
**"■  duty  to  warn.     The  plaintiff's  appropriate 

place  for  his  work  was  upon  the  cap  of  the  bridge.  Casey 
did  not  command  or  direct  or  request  him  to  go  upon  the 
plank  in  question.  We  think,  therefore,  that  the  evidence 
wholly  fails  to  show  negligence  on  the  part  of  the  defendant 
or  its  vice-principal,  and  that  the  trial  court  properly  di- 
rected the  verdict. 

The  judgment  below  is  accordingly — Affirmed. 

Gaynob,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


David  D.  Cabtbk,  Trustee,  et  al.,  Appellees,  v.  City  Codn- 
ciL  OF  City  of  Council  Bluffs  et  al.,  Appellants. 

VUKIOIPAL  OOBPOEATIONB:  Addltton*— StAtntory  Pl»t»— 
1  Coimcil  lUy  not  Befuae  to  Appiov*.  A  ctty  council  has  no  dis- 
cretion In  the  matter  ot  approving  a  plat  of  an  addftlon  to  tHa 
city,  when  aucli  plat  Is  in  full  compliance  with  the  law.  Sees. 
flU  to  »ie.  Code,  IS97,  So  held  where  the  council  demanded,  as 
s  condition  to  Its  approval,  that  the  ovnor  safeguard  the  dty 
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by  bond  against  eipendltnres  which  It  might  be  compelted  to 
make  la  tbe  way  of  grading  Btreeta.  etc 

8TATT7TB8:    OouMvQctloB— Onnrta  May  not  Add  Ooaditlons.    Prln- 
2    clple  recognized  that,  when  the  atatnte  makes  aceclSc  enumera- 
tion of  the  conditions  governing  a  eubject  matter,  tbe  courts 
may  not  Impose  additional  conditions. 

Appeal  from  Pottaicnttamie  District  Court. — O.  D.  Whbbl- 
an,  Judge. 

Tuesday,  Junb  19,  1917. 

Action  in  equity  for  a  writ  of  mandamus,  in  which 
aeUoD  it  is  sought  that  the  defendants,  the  duly  elected, 
qualified  and  acting  aldermen  of  the  said  city,  be  ordered 
and  commanded  to  approve  a  plat,  in  tbe  manner  provided 
by  Section  916  of  the  Code,  1897.— Affirmed. 
) 

L.  W.  Schneider,  City  Solicitor,  for  appellants. 

Maifne  £  Oreen,  for  appellees. 

Salinqeb,  J. — I,  The  question  for  onr 
'  pouTio^Ns :  ad^  determination  arises  upon  a  ruling  of  tbe 
toi7  niBts-  trial  court  orerruling  a  demurrer  to  plain- 
rpfune  to  ap-  tiffs'  petition.  Review  must,  therefore,  be 
'  confined  to  the  legal  effect  of  such  allega- 
tions in  the  petition  as  the  demnrrer  admits.  What  is  thus 
admitted  is  that  the  plaintiffs  are  the  unqualified  owners  in 
fee  simple  of  described  real  'estate  situated  in  Council 
Itluffs,  Iowa; 'that,  prior  to  April  13,  1914,  they  caused 
said  property  to  be  laid  off  and  platted  as  an  addition  to 
said  city;  that  said  plat  was  prepared  and  certified  in  all 
matters  as  provided  by  the  laws  of  the  state;  that  it  was 
acknowledged  and  dedicated  in  the  manner  provided  t^ 
law;  that,  on  or  about  April  13,  1914,  same  was  filed  with 
the  city  clerk  of  said  city;  that,  at  a  meeting  of  said  coun- 
cil, the  plat  was  presented  to  it  for  their  approval,  in  man- 
n^  provided  in  Section  916  of  tbe  Code  of  1897,  and  re- 
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quest  made  that  same  be  approved  in  manner  as  provided 
bv  law;  that  thereafter,  the  conncil  took  the  plat  under 
conaideration  and  referred  it  to  the  city  engineer  for  esti- 
mate on  the  cost  of  grading  of  the  property  covered  by  the 
plat;  that,  npon  the  matter's  being  again  presented  to  the 
conncil,  with  request  that  the  plat  be  approved,  the  conncil 
refused  to  approve  nnleae  the  plaintiff  would  give  a  bond 
■sufficient  to  cover  the  cost  and  expense  of  grading  said 
property. 

II.  The  parties,  of  course,  agree  npon,  and  it  was 
needless  for  appellant  to  cite  either  statute  or  case  law 
in  support  of,  the  proposition  that  the  writ  of  mandamus 
may  not  eontroi  discretion  in  acting.  The  sole  question  is 
vhether  the  council  might,  in  its  discretion,  as  a  condition 
precedent  to  approving  the  plat,  make  the  requirement  it 
did  make. 

As  we  apprehend  it,  the  position  of  th%  appellant  is 
that,  when  the  plat  is  once  dnly  recorded,  title  to  the  streets 
therein  is  "thrust"  upon  the  city.  It  argues  that  the  land 
covered  by  the  plat  is  rough  and  hilly ;  that,  the  plat  once 
being  approved,  there  might  be  necessity  for  opening  streets 
and  alleys  in  the  addition  platted;  that  this  would  entail 
an  obligation  for  a  large  expenditure  to  so  grade  the  streets 
and  alleys  laid  ont  !n  the  plat  as  to  make  them  available 
for  ose  by  the  pnblic;  that,  within  a  reasonable  time,  the 
owner  of  the  platted  land  might  demand  such  expenditure, 
and  that  the  council  would  be  obliged  to  comply;  that,  as 
matter  of  common  knowledge,  nearly  all  new  streets  and 
alleys  in  new  additions  need  some  grading,  to  put  them  in 
proper  condition  to  be  used  by  the  public ;  that  the  owner 
may  sell  some  of  the  lots  and  the  purchasers  erect  houses, 
and  thereupon  make  demand  -  for  such  improvement  and 
expenditure,  which  the  city  would  be  compelled  to  accede 
to ;  and,  -should  we  afBrm,  there  will  be  imposed  a  duty  np- 
ou  the  city  to  expend  money  to  grade  the  streets  and  alleys 
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involved,  and  tie  owner  of  the  plat  will  be  freed  from  the 
cost  of  such  improvement  Tbe  ultimate  argument  U  that, 
since  the  cit;  is  subject  to  thia  peril,  therefore  it  has  power 
.to  maJce  security  against  that  peril  a  condition  to  approval 
of  the  plat,  and  that  doiog  this  is  a  justifiable  exercise  of 
discretion.  The  only  support  by  citation  with  which  the 
appellant  favorg  us  is  a  reference  to  Richardson  v.  Sioim  ^ 
City,  136  Iowa  436,  at  441.  The  case  holds,  at  most,  no 
more  than  that,  if  a  change  be  made  in  an  established 
grad«^:  the  municipality  is  liable  for  damages  caused  l^  the 
change.  It  is  true  that  a  condition  may  arise  where,  by 
forcing  the  city  to  pave,  it  might  have  to  pay  for  .grading 
streets  and  alleys  in  the  addition  wiicK  the  plat  cover* 
Code,  1897,  Sections  792,  793;  CoUina  v.  City  of  Iowa  FaUa, 
146  Iowa  305,  at  309. 

Appellee  relies  upon  Qiltner  v.  City  of  Albia,.\2&  Iowa 
668,  Campau  ».  Board,  (Mich.)  49  N.  W.  39,  and  Tan  Sman 
V.  Heames,  (Mich.)  52  N.  W.  18.  Separating  argument  and 
matter  of  inducement  from  the  decision,  the  Qiltnvr  case 
holds,  not  that  there  is  no  discretion  to  make  any  reqnire- 
ment  as  a  condition  precedent  to  approving  the  plat,  but 
that,  when  the  owner  has  platted  in  conformity  with  the 
statutes,  the  approval  may  not  be  withheld  because  he  has 
not  laid  out  and  dedicated  alleys  through  blocks  which  he 
has  not  subdivided  into  lots.  The  case  is  authority  for  no 
more  than  that,  where  the  proposer  of  tbe  plat  has  com- 
plied with  all  things  exacted  by  the  statutes,  he  may  not 
be  refused  approval  on  the  grooud  aforeaald.  In  much  the 
same  situation  is  the  Campau  case.  There,  everything  re- 
quired had  been  done,  unless  the  one  thing  on  account  of 
which  approval  was  refused,  controlled.  That  was  that  tbe 
relator's  plat  showed  a  public  alley  on  his  land  20  feet  north 
of  a  public  alley  upon  a  nearby  plat,  and  that,  as  the  alleys 
in  the  city  wwe  cleaned  and  cared  for  at  the  public  expense, 
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it  was  tmdeflirable  and  not  for  the  public  istereet  that  an 
alley  on  relator's  plat. should  be  permitted.  The  case,  how- 
ever, holds  that  the  dt;  is  nnder  no  l^a)  obligation  to  as- 
Bume  that  bnrd^i  of  cleaning  alleya ;  that  the  possibility  it 
Trill  voluntarily  aBsume  it  affords  no  legal  excuse  for  declin- 
ing to  approve  the  plat;  and  that  the  board  of  public  works 
has  BO  power  to  direct  where  an  owner  of  laud  abail  ^tab- 
llsh  an  alley,  and  be  may  establish  it  where  he  pleases,  so 
long  as  be  interferes  with  no  public  or  private  right.  In 
anbstance,  that  is  the  effect  of  the  holding  of  the  Tan  Hasan 
case. 

If  pat  at  its  best,  the  case  of  appellant 
*■  T^'^k^-'  ""'  8t*''<isi  80  '"ff  thus:  The  appellee  has  com- 
SdY  TOnafuon"*  p'ied  with  all  that  the  statntes  exact.  But 
he  has  refused  to  safeguard  the  city  against 
expenditures  which  it  may  be  compelled  to  make  if  the 
plat  be  approved.  There  will  be  no  such  possibility  if  the 
plat  be  not  approved.  There  are  no  decisions  cited  that 
deny  the  city  the  right  to  demand  this  particular  safeguard. 
But  of  what  avail  is  all  this  if  the  legislature  ha^  seen  fit 
to  d^ne  just  what  need  be  done  to  entitle  the  plat  to  ap> 
proval,  and,  in  enumerating,  has  failed  to  include  such 
bond  as  the  appellant  demanded  as  something  that  need  be 
done?  It  may  be  conceded  that  the  council  should  have  the 
power  to  make  such  bond  a  prerequisite  to  approval.  But 
if  that  power  is  not  given,  the  legislature  is  the  body  thait 
must  give  the  relief.  The  sole  question,  then,  is.  What  has 
the  legislature  done?  The  answer  must  be  sought  and  is 
found  in  the  statutes.  Sections  914  and  915  of  the  Code 
specify  moat  minutely  what  the  platter  is  to  do.  The 
giving  security  such  as  appellant  sought  to  exact  is  not 
specified,  and  no  possible  construction  can  find  such  a  re- 
quirement in  these  statntes.  More,  Code  Section  916  does 
some  specifying  of  its  own.     It  requires  that: 

"All  plats  of  additions    •    •    •    Bball  be  divided  by 
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streetB  Into  blocks,  with  alleys  separating  abutting  lots, 
and  sneh  blocks,  streets  and  alleys  shall  conform  as  nearly 
as  practicable  to  the  size  of  blocks  and  the  width  of  streets 
and  alleys  in  sach  city  or  town,  and  such  streets  and  alleys 
shall  be  extensiona  of  the  existing  system  of  streets  and 
alleys  thereof." 

I  This  does  not  require  what  appellant  did.  The  reqaire- 
nientii  stated  are  followed  by  the  statentent  that  all  SDbdtri- 
sions  esoept  those  less  than  one  bloi^,  "before  being  re- 
corded, shall  be  filed  with  the  clerk  of  sndi  city  or  town, 
and  when  so  Sled  the  council,  within  a  reasonable  time,  shall 
consider  the  same,  and  if  it  ig  found  that  «uch  plat  con- 
forms to  tke  provitiona  keteof,"  the  council  shall  direct 
approval.  Assume  that  this  requires  compliance  not  only 
with  the  proYiaions  of  Bection  916,  but  also  with  those  of 
Bectious  dU  and  915,  and  it  is  still  true  that  appellee  has 
iMunplied  with  all  three,  and  that,  tiiis  being  true,  the  coun- 
ctl  had  no  discretion  aa  to  whether  to  approve  or  not.  It 
follows  that  it  could  not  decline  to  approve  because  some- 
thing not  required  by  law  was  not  done,  and  that  the  court 
ruled  rightly  in  orerrnling  the  demurrer  of  defendant!. 
It«  action  must  be,  and  is, — A^rtned. 

OaynoRj  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


Qeorob  CoHiN  et  al..  Appellees,  v.  Pbele  L.  Hayden,  Ap- 
pellant. 

PBIKOIFAX  A2n>  AOBNT:    LUbUll^r  of  Agent— LUbUlt?  on  Oon- 

1  faCMit.  Liability  of  agents  ou  euatracti  entered  into  by  them, 
discussed   generally. 

£XECnTOES  ANB  ABUINI8TBAI0BS:    Real  FroiMrty— Leuea — 

2  Personal  Uablllty.  An  executor  or  admlnlfltrstor  who  enters 
into  a  lease  witbout  antliorltr  (rom  the  court  or  under  tbe  will, 
Ib  porsonallr  liable  thereon.  Bo  beld  where  a  tenant  In  com- 
mon, wbo  was  In  poseesaion  of  tbe  propertr  Under  a  will,  and 
who  WBB  also  executor,  leased  the  property  witbout  autborlty 
from  tbe  court  or  In  tbe  will.     See.  333S,  Code,  ISST. 
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I.Ain>U>BZl  AKD  TENANT:    Quiet  Enloymoat  Oorwwit— Bnuli 

3    — Dafense — Peoidlng  Fartltioa.    It  la  no  defense  to  an  action  tor 

breach  of  an  Implied  eovenant  in  a  lease  for  quiet  enjoyment 

tbat  the  lessee  knew  when  the  leasor  executed  the  lease  that  an 

action  tor  tbe  partition  ot  the  property  wu  then  pending. 

IiANDLOBD  AND  TBNA2TT:    Iieuea — Confltrnctlon — Oovmant  for 
4, 7  Qnirt  Bii}<'7]nent.    A  covenant  for  quiet  enjoyment,  even  In  the 

abeence  ot  tbe  word  "devise,"  eto„  is  implied  In  every  mutual 

contrsct  of  leasing. 

INTEKB8T:  UnUsntAatad  DananAi— Wbon  Allowabla.  Whether 
E  interest  is  allowable  on  an  unliquidated  demand  depends  large- 
ly (a)  upon  the  nature  of  the  liability  and  (b)  upon  the  de- 
fendant's duty  In  the  premises.  Held,  In  an  action  for  damages 
for  breach  of  an  implied  csvenant  for  quiet  enjoyment,  that  the 
lessee  waa  Mitltled  to  Interest  on  the  damages  from  the  time 
thay  accrued. 

APPEAL  ANS  BKEOE:  Anignment  of  Error — Sufldency.  Brrort 
6  not  presented  by  "brief  ot  points  relied  on  for  reversal,"  as  re- 
quired by  Rule  53  ot  the  rules  governing  the  presentation  of  ap> 
pe&lB,  win  be  disregarded. 

X.A3n}LOKD  AND  TENANT:    Leaaw— Owstracttan— OOTwaut  fa 

4,  7  Quiet  EnjDrmant. 

Appeal  from  Dea  Moines  District  Court. — Oscab  Halb^ 
Judge. 

Wbdnbbdat,  April  10,  1916. 

SuPPiXMBNTAL  Opinion  Tuesday,  June  19,  1917. 

Action  to  recover  damages  alleged  to  have  been  sns- 
tained  by  reason  of  beiog  wrongfully  evicted  ftom  leased 
premises.  Jndgment  for  plaintiffs,  In  the  court  below.  De- 
fendant appeals. — Affirmed. 

Blake  &  Wilson,  for  appellant 

Power  rf  Power  and  Charles  Willner,  for  appellees. 

Oaynob,  G.  J.— On  tb«  4tb  day  of  September,  1913,  tbe 
plaistifte  filed  a  petitioD  In  the  district  court  in  and  for  Dei 
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Moines  Coonty,  allegiug:  That,  prior  to  Felimat?  6,  1913, 
they  were  engaged  in  tlie  retail  furniture  business  in  Bur- 
HngtoD,  Iowa;  that  tbey  were  occupying  and  carrying  on 
their  bnsiness  io  a  place  leased  for  a  term  of  years;  that, 
on  the  6th  day  of  February,  they  entered  into  a  written 
coDtract  of  lease  with  the  defendant,  by  the  terms  of  which 
she  undertook  to  and  did  lease  to  tb«  plaiutiSs  certain 
premises  on  Jefferson  Street  in  the  city  of  Burlington,  for 
the  term  of  three  years,  at  an  agreed  rental  of  $80  per 
month,  to  be  paid  in  advance  on  the  first  day  of  each  and 
every  month ;  that  plaintiffs  entered  into  possession  and 
paid  the  rent,  as  required  by  the  lease,  until  the  ITth  day 
of  April,  1913;  that  the  leased  premises  were  subsequently 
sold  by  referee  in  a  certain  partition  proceeding;  and  that, 
thereafter,  the  purchaser  instituted  proceedings  of  forcible 
entry  and  detainer  against  tlicse  plaintiiTs,  and  they  were 
removed  from  and  dispossessed  of  said  premises  under  a 
warrant  issued  in  said  proceedings.  Plaintiffs  further  al- 
lege that  they  expended  large  sums  of  money  preparing 
the  leased  premises  for  the  business  and  in  advertising 
their  new  location ;  that,  by  reason  of  the  ejectment,  such 
expenditures  were  a  total  loss;  that,  subsequent  to  the 
making  of  the  lease,  they  purchased  a  large  quantity  of 
new  goods  to  be  placed  in  said  building;  that  they  expended 
large  sums  of  money  in  moving  to  and  from  the  building; 
that,  in  moving,  the  stock  was  greatly  damaged;  that  the 
actual  rental  value  of  auch  premises  was  f  125  a  month  for 
the  term  of  the  lease;  that  they  have  been  damaged  in  the 
difference  between  the  amount  they  agreed  to  pay  and  the 
actual  value  of  the  premises.  Plaintiffs  claim  other  dam- 
ages, nhich  it  is  not  material  to  set  out. 

Defendant,  for  answer,  admits  the  execution  of  the 
lease,  but  alleges  that,  at  the  time  the  lease  was  made,  the 
plaintiffs  had  both  actual  and  constructive  notice  that 
partition  proceedings  were  p^ding  with  reference  to  the 
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property;  that  they  entered  into  the  lease  with  fuH  knowl- 
edge that,  under  these  partition  proceedings,  they' might  be 
expelled  and  ousted  from  the  premiseB,  and  they  assumed 
such  risk;  alleges  that  the  defendant  had  nothing  to  do 
with  ousting  the  plaintiffs,  but  alleges  the  fact  to  be  that 
the  lease  was  mutually  cancelled  by  the  parties  and  had 
become  of  no  effect  ptlor  to  plaintiffs'  entering  Dpon  said 
premises,  and  she  denies  all  personal  liability  under  the 
contract;  alleges  that  the  property  rented  belonged  to  the 
estate  of  Susan  Hayden,  deceased;  that  this  defendant  was 
one  of  the  executors  of  her  will;  that  the  plaintiffs  nego- 
tiated the  lease  with  her  as  executor,  and  not  with  her  as 
an  individual;  that  the  plEiintiffs  knew  that  tbe  property 
was  not  her  individual  property,  and  knew  that  she  exe- 
cuted the  lease  simply  as  executrix;  that  tbe  lease  was  writ- 
ten "Perle  L.  Hayden,  Ex.,"  and  so  signed,  and  was  and  Is 
the  contract  of  the  estate,  and  not  of  this  defendant  as  an 
individual.  Defendant  further  says  that  there  were  five 
heirs  to  said  estate,  all  adults ;  that  one  of  the  heirs  resided 
with  thU  defendant,  and  was  not  able,  because  df  pbysicat 
conditions,  to  transact  business;  that  the  other  heirs  were 
nonresidents  of  the  state;  that  this  defendant,  as  such 
executrix,  transacted  all  the  business  connected  with  the 
real  estate  of  her  deceased  mother;  that,  as  such  ezecntrlx, 
she  executed  leases  upon  the  real  estate;  received  rent  and 
profits  from  ail  the  real  estate,  including  the  real  estate 
described  in  the  leaee,  and  was  the  only  heir  or  devisee 
present  and  competent  iii  the  city  of  Burlington  to  take 
possession  of  said  real  estate;  that,  at  the  time  the  lease 
was  executed,  the  plaintiffs  well  knew  and  understood  that 
she  was  acting  as  executrix  in  making  the  lease,  'defend- 
ant further  alleges  that  she  notified  plaintiffs,  before  they 
entered  into  possession,  that  the  lease  was  of  no  validity; 
that,  when  the  plaintiffs  tendered  her  the  first  month's  rent, 
tbe  declined  the  same  for  the  reason  aforesaid,  and  refused 
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to  accept  it;  that  the  plaintiffB,  after  being  so  notified, 
and  before  the  first  of  March,  moved  into  said  premises; 
that  fSO  was  afterwards  paid  to  the  plaintiff,  after  a  full 
discussion  of  the  situation,  and  was  made  subject  to  the 
partition  sale;  tliat  the  |80' was  uot  accepted  under  the 
written  leas^  but  ae^  rental  for  the  month  during  which 
plaintiffs  oceupied  the  premises ;  that,  after  the  payment  of 
said  |80,  and  about  the  Ist  of  April,  plaintiffs  sent  thia 
defendant  another  check  for  $80;  that,  after  the  partition 
suit  was  determined,  and  the  property  sold,  the  defendant 
returned  932  of  the  ISO  to  the  plaintiffs,  as  the  unearned 
portion  of  said  April  rent,  and  this  was  received  and  re- 
tained by  the  plaintiffs;  that  the  plaintiffs  have  neither 
paid  nor  offered  to  pay  any  further  rent.  Defeudant  denies 
all  items  of  damages  claimed  by  the  plaintiffs,  and  a^ks 
that  the  plaintiffs'  petition  be  dismissed. 

The  plaintiffs,  for  reply,  admit  that  they  had  notice 
of  the  partition  proceedings  pending  in  the  district  court, 
but  aver  that  they  were  orally  assured  by  the  defendant 
that  said  proceedii^s  were  merely  formal,  and,  for  the  pur- 
pose of  ascertaining  and  fixing  the  value  of  the  real  estate, 
and  that  she  and  the  other  joint  owners,  her  brothers  and 
sisters,  would  purchase  said  premises  at  the  partition  sale, 
and  that  said  partition  would  in  no  manner  interfere  with 
the  lease,  or  with  plaintiffs'  peaceable  possesi^ion  of  the 
property  under  and  by  virtue  of  the  lease.  Plaintiffs  fur- 
ther allege  that  the  defendant  was  one  of  the  devisees 
under  the  terms  and  provisions  of  the  will  of  Susan  iHay- 
den,  and  as  such,  was  competent  to  take  possession  of  the 
real  estate ;  that  she  was  also  trustee  for  one  of  her  sisters, 
to  whom  one  fifth  of  the  estate  was  devised,  including  the 
property  in  controversy.  Plaintiffs  deny  that  they  had 
knowledge  that,  under  said  partition  proceeding,  they 
might  be  expelled  or  ousted,  and  aver  that  they  were  told 
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•yind  assured  by  the  defendant  that  they  would  be  protected 
in  the  peaceable  poBsession  of  the  premises. 

Upon  the  iesnee  thus  tendered,  the  cause  was  tried  to 
a  jnryand  a  verdict  returned  for  the  plaintiff.  Upon  this 
rerdict,  judgment  was  entered,  and  defendant  appeals,  and 
assigns  error.  Under  "Brief  of  Points  Belied  on  for  Re- 
versal," the  defendant  says : 

"First.  A  lease  may  be  mutually  surrendered  hy  the 
action  of  the  parties. 

"Second.  Oral  testimony  is  admissible  to  show  the 
facts  as  they  occurred  at  the  time  of  the  signing  of  the 
lease. 

"Third.  Where  a  party  is  acting  in  a  representative 
capacity,  and  all  the  facts  as  to  the  capacity  are  known, 
he  will  not  be  bound  personally. 

"Fourth.  An  executor  or  administrator,  in  the  ab- 
sence of  other  heirs,  has  the  right  to  rent  and  lease,  and, 
having  such  authority,  cannot  be  held  personally  liable. 

"Fifth.  A  warranty  will  not  be  implied  in  a  deed  or 
a  lease  unless  some  words  of  warranty  are  made  use  of,  par- 
ticularly if  all  the  facte  are  in  the  contemplation  of  the 
parties  at  the  time,  in  which  event  it  is  snbject  to  outstand- 
ing equities. 

"Sixth.  Interest  should  not  be  allowed  on  an  nnliq- 
oidated  demand." 

As  to  the  first  point  under  brief  of  points  relied  upon  for 
reversal,  we  have  to  say  that  the  question  aa  to  wbethw 
there  was  a  mutual  snrrender  of  the  lease  by  the  parties 
was  a  question  of  fact,  and  vaa  fully  and  properly  sub- 
mitted to  the  jury,  and,  as  there  is  a  dispute  in  the  evi< 
deuce,  we  will  not  review  their  finding. 

As  to  the  second  proposition,  all  the  testimony  was 
admitted  that  was  offel-ed,  showing,  or  tending  to  show,  all 
that  was  said  and  all  that  occurred  at  the  time  of  the 
signing  of  the  lease,  and  all  facts  touching  the  knowledge 


238  Cohen  v.  Haydbn.  [180  Iowa 

of  either  party  concerning  the  pending  partition  proceed- ' 
ingB  and  defendant's  authority  to  act. 

As  to  the  tliird  and  fourth  propositions, 
*'  AoESTTIubi?"  ^'fi  ^ii'3  tl"^  authorities  against  defendant's 
iiBbmt/^^o'MD-  contention  as  applied  to  the  facts  of  this 
case.  On  these  propositions,  we  have  to 
^^Ji  generally,  'that,  where  one  acta  in  a  representative 
capacity  as  tlie  agent  of  another,  and  there  is  another  who 
may  be  bound  hj  his  act,  and  this  fact  is  known  to  the 
party  with  whom  the  dealing  is  had,  the  agent  does  not 
personally  bind  himself  by  a  contract  so  entered  into.  The 
rule  is  that  an  agent  is  not  bound  by  contracts  made  by  him 
as  agent  in  his  representative  capacity,  where  he  has  au- 
thority to  bind  another  by  his  act  and  the  fact  of  his 
agency  ia  disclosed.  There,  the  parties  both  have  knowl- 
edge that  one  is  acting  for  another,  who  is  to  be  personally 
bound  by  his  act,  and  he  becomes  only  the  instr  a  mentality 
through  which  the  contract  is  made  with  his  [^incipal. 
This  implies  authority  to  act  for  another,  and  it  is  bottomed 
on  the  thought  that  he  is  acting  for  another,  and  baa  au- 
thority to  bind  another  by  his  act.  But  if  one  assumes 
to  act  for  another  and  has  no  authority  to  so  act,  and  no 
power  to  bind  the  other  by  his  act,  his  assumed  authority 
does  not  release  him  from  the  obligation  of  the  contract 
made  by  him.  Or,  in  other  words,  if  one  assuming  to  be 
an  agent  and  to  be  acting  for  another  has  no  authority 
to  act  for  the  other,  or  to  bind  him  by  his  acts,  he  will  be 
held  to  have  acted  for  himself,  and  be  bound  by  the  con- 
tract entered  into.    This  is  the  rule,  broadly  stated. 

There  are  well  recognised  exceptions  to  this  general 
mle.  These  exceptions  are  set  ont  and  exemplified  in 
TMlmany  v.  Iowa  Paper  Bag  Co.,  108  Iowa  367,  and  require 
no  further  exemplification  at  our  hands. 
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In  all  caaea  in  which  It  is  held  that  an 

a,    ElECDTORB    AKC  .  ,         .         .  i        .        i 

ADMiNiHTBiT-      Bgent,   Bctiog   as  Bucn,  having  a  principal 

""i^iinil^'itabii     *'"*  ""^^  ^  bound  bj  hiB  act,  and  having 

"V-  authority  to  act  for  a  principal  and  bind 

him,  does  not  bind  himseU,  there  is  a  principal  to  be  bound 

by  his  acts,  or  one  who  is  bound  by  his  acts.    See  Laoy  v. 

Dubuque  Lumber  Co.,  43  Iowa  510. 

These  general  rules  touching  agency  anJ  the  liability 
or  Dun-liability  of  an  agent  are  not  controlling  in  a  case 
BHch  as  we  have  here  presented.  Agency  implies  that  there 
ia  a  principal  for  whom  the  party  is  an  agent.  In  the  in- 
stant case,  the  property  was  the  property  of  Susan  Hay- 
den  at  the  time  of  her  death.  She  left  five  children,  and  a 
will,  in  which  she  bequeathed  her  property  in  eqnal  'shares 
to  her  five  children.  Defendant  was  one  of  the  children. 
The  real  etftate  in  coutroversy  passed  under  the  will  to 
these  children  in  equal  shares.  Defendant  had  an  un- 
divided one-fifth  interest  in  this  property  at  the  time  the 
lease  was  made;  was  a  tenant  in  common  with  the  other 
heirs ;  waa  trustee  for  one  of  the  heirs.  Prior  to  the  mat- 
ing of  this  lease,  she  had  taken  possession  of  this  property 
and  rented  it  and  collected  the  rents,  and,  we  mnst  pre- 
snme,  accounted  to  the  proper  parties  for  the  rental  col- 
lected. She  was  one  of  the  devisees  of  the  will  present  and 
able  to  take  possession,  and  had  a  right  to  the  possession 
and  control  of  the  property  as  tenant  in  common  with  the 
other  devisees.  As  executrix,  therefore,  she  had  no  au- 
thority to  take  possession  of  this  real  estate,  or  to  collect 
the  rents  and  profits.  Section  3333  of  the  Code,  1897,  pro- 
vides: 

"If  there  is  no  heir  or  devisee  present  and  competent 
to  take  possession  of  the  real  estate  left  by  the  decedent, 
the  executor  or  administrator  may  do  so,  and  demand  and 
receive  the  rents  and  profits,  and  do  all  other  acta  relating 
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thereto  which  may  be  for  the  benefit  of  the  persons  en- 
titled to  the  same." 

The  defendant  in  this  case  was  a  part  owner  of  tbe 
propertj',  a  tenant  in  common  with  the  other  heirs;  was 
in  posseseion  of  and  controlled  all  the  property,  presumably 
with  the  consent  of  the  other  deriseea;  had  rented  it  prior 
to  the  making  of  this  lease,  and  collected  the  rents  and  prof- 
its. However,  that  she  asBnmed  to  act  for  the  estate  does 
not  add  to  or  tate  from  her  anthority.  It  is  not  claimed 
that,  in  any  controversy  she  had  with  the  plaintiffs  prior 
to  the  time  of  the  making  of  the  lease,  she  claimed  or  said 
to  them  that  she  waa  acting  as  execntrix  of  the  estate.  Nor 
does  it  appear  affirmatively  from  the  record  that  she  was 
acting  as  executrix  of  the  estate  at  this  time,  except  as  it 
may  be  inferred  from  the  fact  that  she  attached  the  word 
"Ex."  to  her  name  in  signing  the  lease,  and  to  her  name 
as  it  appears  in  the  granting  clanse.  Site  testifies:  "I 
collected  the  rents.  I  rented  the  buildings.  I  executed 
leases  when  we  needed  them" — all  prior  to  the  time  when 
the  lease  in  controversy  was  made  by  her.  She  further 
testifies  that,  when  she  heard  that  Coben  would  rent  the 
property,  she  went  to  him  and  talked  about  fixing  up  a 
lease.  She  Baid :  ''There  is  a  partition  sale  of  the  building. 
Do  you  know  that?"  They  both  appeared  to  know  this. 
She  said: 

"  'Well,  I  have  to  write  to  my  brother  and  find  out 
about  making  the  lease.  He  is  the  other  executor.'  Then 
I  said:  'You  had  better  wait  until  after  the  partition 
sale,  and  then  you  can  move  in.  I  would  prefer  to  make 
the  leaae  afterwards.'  They  didn't  want  to  wait.  I  said, 
'I  will  make  a  two  years'  lease  with  you.'  They  said  it 
might  just  as  well  be  three.  I  said,  'I  will  write  to  my 
brother  and  find  out  about  it.' " 

She  testifies  further  that,  upon  tbe  suggestion  of  the 
party,  she  telegraphed  her  brother;  that  her  brother  an- 
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swered,  directing  her  to  make  the  lease;  that  the  partition 
sait  was  discussed  at  the  time  the  lease  was  made;  that,  af- 
ter she  got  word  from  her  brother,  she  made  ont  a  couple  of 
leases  and  took  them  down  and  had  them  signed.  She 
said:  "After  I  heard  from  my  brother  and  he  was  satisfied, 
the  lease  was  prepared." 

Plaintiff  testified  that,  at  the  time  the  lease  was  made, 
and  at  the  time  the  partition  sale  was  discussed,  defendant 
told  him  that  the  devisees  wonld  not  let  the  building  go  , 
from  them;  that  they  would  buy  it  in.  Defendant  testi- 
fied that  she  said  to  him  that  they  would  try  to  keep  the 
building  in  the  family.  In  subsequent  conversations,  she 
said,  when  the  question  was  discussed: 

"I  said  I  didn't  think  that  the  Hayden  heirs  would  let 
that  building  go  out  of  the  family.  I  didn't  think  that 
there  would  be  anyone  to  bid  against  us." 

She  further  testified : 

"At  one  time,  I  told  him  that  I  thought  there  would 
not  be  any  individuals  who  would  want  the  building,  be- 
cause they  would  want  to  buy  a  new  building,  with  modem 
improvements,  if  they  had  the  amount  of  money  necessary 
to  buy  the  building.  After  the  lease  was  executed,  we  dia- 
CQSsed  the  lease.  I  told  them  it  wasn't  good.  He  always 
eeemed  to  think  it  was  all  right." 

She  further  testifie<i : 

"At  the  time  the  lease  was  made,  I  told  Cohen  I 
didn't  think  the  Hayden  heirs  would  let  the  building  go 
out  of  the  family;  that  I  wanted  it  kept  in  the  family,  and 
that  the  rest  of  them  wanted  it — every  one  of  them." 

Id  Peoria  Steam  Slarble  Works  v.  Hickey,  110  Iowa 
276,  it  was  said : 

"An  executor  or  administrator  cannot,,  in  the  absence 
of  authority  given  by  the  will  of  the  decedent,  or  by  statute, 
make  an  executory  contract  binding  on  the  estate  be  rep- 
resents.   If  be  assumes  to  make  such  contract  on  a  new  and 
Vol.  1»  lA.— 16 
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indepeodent  consideration,  it  is  his  personal  obligation, 
and  tie  will  be  bound  thereby,  althougtk  tlie  debt  was  in- 
curred for  the  benefit  of  the  estate  (citing  authorities). 
Another  general  rule  is  that,  when  an  agent  contracts  with- 
out authority,  or  assumeB  to  have  authority  when  be  has 
none,  or  for  any  reason  fails  to  bind  his  principal,  he  is 
himself  bound." 

Referring  to  Winter  v.  Hite,  3  Iowa  142,  the  court 
■  proceeds  to  say: 

"It  is  there  said  that  contracts  with  executors,  etc., 
should  not  be  confounded  witb  those  entered  into  by  agents. 
The  plain  reason  for  this  distinction  is  that  there  is  no 
principal  to  be  found.  A  trustee,  guardian  or  executor  is 
not  the  agent  or  hand  of  the  court  concerning  those  con- 
tracts that  be  has  no  authority  to  make,  but  acts  on  his 
own  responsibility,  and  is  individually  liable  to  perform 
them.  "  "  "  If  it  is  not  the  contract  of  the  individual, 
it  is  no  contract." 

In  Winter  v.  Hite,  supra,  it  Is  said: 

"If  it  does  not  appear  upon  the  paper  that  he  acted 
as  agent,  or  if  he  had  not  authority,  he  renders  himself 
personally  liable.  •  •  •  An  executor,  administrator,  or 
guardian  is  not  an  agent  in  any  such  sense  as  above  indi- 
cated. He  is  so  in  a  general  sense,  it  is  true,  but  his  virtual 
and  real  character  is  of  another  class.  With  him,  it  is 
not  a  mere  question  of  fact  whether  he  have  authority,  for 
there  is  no  one  to  give  it,  but  it  is  a  question  of  law,  and 
the  law  denies  the  authority." 

As  sustaining  the  proposition  that  the  administrator 
of  an  estate  or  an  executor  has  nothing  to  do  with  real  es- 
tate unless  expressly  authorized  by  the  provisions  of  the 
will,  and  that  the  title  and  right  to  the  possession  pass 
immediately  to  the  devisees  named  in  the  will,  see  the  fol- 
lowing authorities,  bearing  more  or  less  upon  the  question ; 
Orvy  V.  Myert,  45  Iowa  158;  Bodgin  v.  Toler,  70  Iowa  21; 
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Brundage  v.  Cheneicorth,  101  lowe  266,  258;  Valley  Na- 
tional Bank  v.  CrosJjy,  108  Iowa  851,  666;  In  re  Estate 
of  A-cken,  144  Iowa  519,  528 ;  Eatton  v.  Wheaton,  158  Iowa 
460,  464.  That  an  esecntor  becomes  personall;  bound  b; 
a  teaae  executed  without  express  authority,  gee  Winter  v. 
Hite,  3  Iowa  142;  Peoria  Steam  Marhle  WorJc«  v.  Hickey, 
110  Iowa  276,  277. 

The  oourt  iuBtmcted  the  jar;  that,  by 
»,  hxwurtD  Aire     the  terms  of  the  lease,  the  defendant  was 

Trhahi  :  quiet 

PDjojm^t  COT-  personaiiy  bound  to  deliver  to  plaiatiffs  the 
tal*"^iSS5?*  possession  of  the  rented  premises,  and  that, 
upon  entering  possession,  plaintiffs  were 
entitled  to  the  quiet  enjoyment  of  the  same;  and  the  fact 
that  a  partition  suit  waa  pending  at  the  time  the  lease 
was  entered  into  was  wholly  immaterial,  and  the  linowl- 
edge  of  the  plaintiffs  of  the  pendency  of  the  suit  was  im- 
material, because  the  defendant,  with  knowledge  of  the 
pendency  of  the  suit,  made  the  written  contract  of  lease  by 
which  she  bound  herself  to  give  possession  to  the  plaintiffs, 
with  an  implied  covenant  therein  for  quiet  enjoyment.  The 
court  further,  in  substance,  said  that  it  was  the  duty  of 
the  defendant'  to  deliver  possession  of  the  premises  and  to 
secure  to  the  plaintiffs  the  quiet  and  peaceable  possession 
of  the  same,  as  against  anyone  acquiring  and  holding  title 
superior  to  that  of  the  defendant  daring  the  term  of  the 
lease.  The  fact  of  the  pendency  of  the  suit,  and  that  the 
premises  might  be  sold  at  partition  sate,  was  wholly  imma- 
terial. 

We  are  not  prepared  to  say  that  being  advised  of  a 
pending  proceeding  that  might  affect  the  power  to  give 
possession  is  "wholly"  immaterial.  It  might  be  material 
<m  the  qneation  of  whether  certain  damages  may  be  allowed. 
Bnt  the  record  here  is  such  that  we  do  not  have  the  quea- 
tlon  for  decision.  On  that  record,  the  instruction  cannot 
be  held  erroneous. 
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When   the  defendnot  entered   into   the 

*■  THNiNT*"!  *aMa ;  Written  lease,  she  gave  to  the  plaintiffs  the 

covenoDt  tor      right  to  tlic  possession  of  the  property  6e- 

quiet  eujoymeot.  .,....,..         ^  ... 

scribed    therein,    for    the    term    provided. 

This  they  became  entitled  to.  This  right,  by  the  lease,  she 
guatantped  to  them.  Tlie  possession  is  what  she  gave  them 
by  the  lease.  The  possession  is  what  they  were  entitled  to 
uiKler  the  lease.  The  lease  itself  was  an  a&surance  to  them 
both  of  the  poRsession  and  the  right  to  the  enjoyment  of 
the  possession  during  the  term  of  the  lease.  As  executrix, 
she  had  no  authority  to  make  the  lease.  As  tenant  in  com- 
mon, she  had  the  authority.  She  exercised  it,  and  bound 
herself,  in  the  exercise,  to  the  performance  of  the  condi- 
tions of  the  lease.  \S'hen  a  written  lease  is  entered  into 
between  two  parties  corai>etent  to  make  a  lease,  the  pur- 
pose of  it  is  to  give  to  the  lessee  the  possession,  or  the 
right  to  the  possession,  of  the  property  leased,  for  the  period 
provided  in  the  lease.  That  is  what  the  lessee  contracts 
for.  That  is  what  he  is  entitled  to  under  bis  contract.  By 
the  making  of  the  lease,  this  right  is  guaranteed  to  him 
by  the  assumed  lessor.  Take  this  away  from  the  lessee, 
and  you  take  away  all  that  he  has  contracted  for,  and 
destroy  the  efficacy  of  the  lea^  as  au  assurance  of  the  right 
to  the  enjoyment  of  the  premises. 

This  brings  us  to  the  fifth  proposition :  Is  there  implied 
in  the  lease  a  warranty  of  quiet  enjoyment?  Upon  this 
proposition,  we  are  not  without  authority.  In  Kerr  on 
Real  Property,  Vol.  2,  Section  1213,  page  1065,  the  author 
8ayB: 

"The  covenants  usually  implied  on  the  part  of  the  gran> 
tor  are  that  be  has  a  title,  and  therefore  a  right  to  make 
the  lease,  and  that,  in  consideration  of  the  rent  to  be  paid 
him,  the  lessee  shall  not  be  disturbed  in  the  possession  by 
the  lessor  or  those  claiming  under  him,  during  the  term 
of  the  lease." 


June  1917]  Cohen  v.  Hatdbn.  24& 

At  Section  1214,  the  autUor  says: 

"There  iB  implied  an  undertaking  on  the  part  of  the 
lessor  that  the  lessee  shall  not  be  disposs^fssed  or  disturbed 
in  hia  quiet  enjoyment  of  the  premises  by  the  lessor,  or 
by  any  pemons  claiming  under  hiuij  or  hy  anyone  having 
the  l^al  title  or  right  of  entry  to  the  land  (citing  au- 
thorities). But  there  is  no  implied  covenant  to  indemnify 
the  lessee  against  the  wrongful  acts  of  a  trespasser  or 
other  person,  or  against  an  action  in  ejectment  brought  by 
a  third  person  not  having  legal  title  or  right  of  entry." 

See  also  Pickett  v.  Ferguson^  45  Ark.  177;  Shaft  v. 
Carey,  (Wis.)  83  N.  W.  288;  Kane  v.  3Ihik,  64  Iowa  84; 
Milheim  v.  Baxter,  46  Colo.  155  (in.3  Pac.  .376,  133  Am.  St. 
Rep.  50),  and  cases  cited;  Harmont  v.  Sullivan,  128  Iowa 
309. 

Clearly,  there  was  an  implied  covenant  for  a  quiet  en- 
joyment in  the  lease  in  question,  and  this  covenant  was 
broken  by  ouster.     It  is  the  very  meat  of  the  contract;  it 
is  the  very  purpose,  essence  and  spirit  of  the  contract;  it 
is  what  one  agrees  to  give  for  the  consideration  to  Ije  paid ; 
and  it  is  what  the  other  agrees  to  pay  the  consideration  for. 
The  sixth  proposition  involves  the  right 
"■  ita^Minid'  dft-""    ***  interest  upon  the  damages  from  the  date 
SfoifaMe'"'"'      'hen  they  accrued.     Complaint  is  made  of 
the  allowance  of  this.     This  contention  is 
disposed   of  in   Cliamberlain  v.   City   of  Dea  Moines,   172 
Iowa  600. 

Some  complaint  is  made  toaching  the 
s.  AxptM.  AKD        introduction  of  evidence,  and  of  the  amounts 

EVBOB :   aBBlen- 

""fflV  ""''■  *'lo*6<i  ^y  ^^^  J°^  upon  the  several  items 
of  plaintiffs'  claim.  These  complaints  were 
not  presented  in  the  manner  required  by  Bale  63  of  the 
rules  of  this  court.  We  do  not  find  them  under  brief  of 
points  relied  upon  for  reversal,  and  therefore  do  not  con- 
sider them  iu  the  case  for  discussion  in  this  opinion. 


248  Cohen  v.  Hatdes.  [180  Iowa 

Upon  the  poiats  submitfefl,  we  find  no  reverBible  error, 
and  the  case  is — Affirmed. 

Ladd^  Evans  and  Balingeb^  JJ.,  concur. 

Supplemental  Opinion  on  Bbhearino. 

LadDj  J. — A  rehearing  was  granted  on 

•YBx^rVjeim's:  the  contention  of  appellant  that,  from  the 
coast rnctl on :  ,,  >        ■  .  .i  ■  , 

covponnt  for       mere  renting  or  leasing  of  the  premisea  for 

a  term  of  years,  a  covenant  of  quiet  enjoy- 
ment is  not  to  be  implied.  There  are  many  respectable  an- ' 
thorities  bo  holding.  See  Adams  v.  Qiinci/,  6  Bing.  656; 
Lovering  v.  hovering,  13  N.  H.  513;  Baxter  v.  Ryerss,  13 
Barb.  {N.  Y.)  268;  Mershon  v.  Willmms,  63  N.  J.  L.  398  (44 
Atl.  211) ;  Frost  v.  Raymond,  2  Cainee  (N.  Y.)  188  (2  Am. 
D.  228). 

Anciently,  estates  were  created  by  donation  to  the 
tenant,  and  thereupon,  reciprocal  relations  arose  by  im- 
plication; from  the  tenant  were  due  homage  and  feudal 
services,  and  in  return,  the  donor  or  chief  lord  was  bound 
to  assure  to  the  vassal  the  enjoyment  of  the  estate.  These 
duties  were  held  to  arise,  however,  not  from  express  obli- 
gation or  contract,  but  from  the  nature  of  the  tenure.  They 
were  imposed  upon  the  tenant  by  his  acceptance  of  the 
estate,  and  might  be  exacted  by  the  lord,  who  employed 
the  term  "dedt,"  or  other  term  of  donation  by  which  es- 
tates were  created.     Lord  Coke  says: 

"Where  dedi  is  accompanied  with  a  perdurable  tenure 
of  the  feoffor  and  his  heirs,  there  dedi  importeth  a  perdur- 
able warranty  for  the  feofEor  and  his  heirs  to  the  feoBfee 
and  his  heirs."    2  Inst.  275. 

Upon  the  enactment  of  the  statute  quia  emptoreSf  de- 
Btroying  the  practice  of  subinfeudation,  and  cutting  oflf  the 
tennre,  the  correlative  obligation  of  warranty  could  not  be 
raised  against  the  heir  of  the  feoffor;  but  the  feoffor  him- 
self   wae    supposed    to    be    bound    by    bis    gift    and    the 
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waiTflntj  for  life.  From  this  is  derived  the  principle  that, 
whenever  an  estate  ia  created  by  the  word  "give,"  it  im- 
pliea  a  warranty  for  the  life  of  the  grantor.  When  it  be- 
came the  practice  to  authenticate  the  traneferB  of  land  by 
deeds,  a  warranty  wa»  held  to  be  implied  from  the  words 
of  feoffment,  dedi  or  concept,'  and,  as  these  words  wei<e 
uniformly  employed  by  conveyances  in  the  preparation  of 
deeds,  and  the  courts  declared  a  warranty  of  quiet  eojoy- 
iiient  to  be  implied  therefrom,  it  was  said  that  "no  other 
verb  in  the  law  doth  make  a  warranty  but  warrantizo 
only."  Go.  Litt.  384a.  And  the  law  seems  still  to  obtain 
that,  in  the  absence  of  express  words  of  warranty,  a  cov- 
enant wiU  not  be  implied  from  a  conveyance  of  land  un- 
less dedi  or  concesai  or  their  equivalent  in  meaning  is  found 
therein. 

Up  to  this  point,  there  seems  to  be  no  conflict  in  the 
aatboritiea.  This  arises  in  determiDiug  whether  a  like  doc- 
trine is  applicable  to  leases,  and  whether  the  use  of  certain 
words,  as  "demist"  or  "coneean,"  is  essential  to  the  impli- 
cation of  a  warranty  of  quiet  enjoyment  in  a  lease  for  a 
term  of  years.  In  Young  v.  Bargrave^B  Adtnr.,  7  Ohio  427, 
the  court  says: 

"In  leases  for  years,  the  case  is  different.  They  were 
not  originally  r^arded  as  estates  in  the  land,  but  as  con- 
tracts for  the  perception  of  the  profits.  The  possession  of 
the  lessee  was  not  regarded  aa  in  his  own  right,  but  as  the 
possession  of  the  grantor,  and  the  destruction  of  the  free- 
hold was  attended  with  the  destmctiou  of  the  lease.  The 
lessee  had  no  means  of  redress  or  indemnity  except  upon 
the  contract.  The  worda  of  the  lease,  'yielding  and  paying,' 
etc.,  were  construed  a  covenant  by  the  lessee  to  pay  rent; 
and  the  words  'grant,  devise,'  etc.,  were  held  to  imply  a 
covenant  on  tbe  part  of  the  lessor  to  pay  damages  to  the 
tenant  if  the  possession  was  lost.  A  warranty,  therefore, 
is  implied  in  a  lease  io  a  different  sense  from  the  implied 
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warranty  of  a  freehold.  The  latter  depends  on  tenare,  the 
former  on  contract.  The  remedies,  too,  were  originally  dif- 
ferent. In  the  latter,  the  disseisee  recovered  the  valoe  in 
land;  in  the  former,  damages  only  for  the  breach  of  the 
contract.  Hence,  a  warranty  is  implied  from  any  contract 
for  the  possession  of  lands  amounting  to  a  lease  for  years, 
DO  matter  in  what  words  it  ia  framed;  hut  the  warranty 
of  a  freehold  is  not  implied,  except  from  the  fendal  term  of 
donation," 

In  Hamilton-  v.  WrigM's  Admr.,  28  Mo.  190,  the  lease 
recites  that  "the  said  Wright  leases  unto  the  said  Dilfey," 
and  the  court  concluded  that  there  was  an  implied  cove- 
nant for  quiet  enjoyment,  saying: 

"It  is  almost  an  axiom  in  the  law  that  the  words  'de- 
mist,' 'concessi,'  or  demise  and  grant,  in  a  lease  for  yeara, 
contain  an  implied  covenant  for  quiet  enjoyment,  and  that 
the  leaser  had  power  to  demise;  bat  it  is  insisted  that  no 
other  words  have  that  technical  operation.  In  many  of 
the  early  cases,  which  discuss  the  force  of  particular  wwde 
on  this  subject,  the  leases  were  in  Ltitin,  and,  as  the  words 
'dctniei'  or  'concemi'  were  always  employed,  it  was  only  nec- 
essary to  decide  on  the  effect  of  these  words;  and  as,  in 
England,  leases  are  drawn  by  professional  conveyancers, 
who  use  established  forms  or  follow  stereotyped  phraaes 
that  contain  the  words  'grant'  and  'demise,'  their  courts 
have  not  been  called  on  to  decide  whether  other  equivalent 
words  would  not  have  the  same  force  and  imply  the  same 
covenants.  Whilst,  therefore,  the  adjudged  cases  assume 
or  decide  that  the  use  of  the  word  'demise'  of  itself  implied 
a  covenant,  it  cannot  be  inferred  that  no  other  translation 
of  'demisi'  baa  the  same  operation.  The  case  of  Lovering  v. 
Lovering,  13  N.  H.  517,  is  the  only  case  we  have  seen  which 
denies  that  such  an  effect  can  be  implied  from  the  words 
'let  and  lease,'  and  the  reasoning  of  the  court  is  founded 
Bolely  on  the  absence  of  tbes^  words  in  the  older  cases.    But 
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Bawie,  in  hie  learned  treatise  on  Covenants  for  Title,  prop- 
erly observes  that  the  only  diflference  would  seem  to  he  that 
they  nsed  the  Latin  word  'demist,'  of  which  he  thinks  'lease' 
is  a  fair  translntion;  and  the  law  now  seems  to  be  tliat  the 
implied  covenants  arise,  not  from  partienlar  or  fixed  terms, 
bnt  from  the  words  of  leasing.  •  •  •  The  lessor  must 
have  intended  that  the  lease  should  be  beneficial  to  the  les- 
»ee,  and  the  latter  had  the  right  to  require  of  his  landlord 
that  the  qniet  enjoyment  of  it  should  be  secured  to  him 
sf^ainat  eviction  or  diNtarbanee  by  his  act  or  the  act  of  those 
who  claim  nnder  or  paramount  to  bim.  {Smith,  Land.  & 
Tea.  262,  268.)  We  think,  then,  that  the  lease  in  this  case 
contained  a  covenant  for  quiet  enjoyment  implied  by  law, 
which  ran  with  the  land,  and  for  the  breach  of  which  an 
action  accmed  to  the  assignee  of  the  term." 

In  Maule  v.  Ashmcad,  20  Pa.  482,  Black,  J.,  thus  states 
the  court'a  conclusion: 

"It  is  not  denied  that  the  word  'demist'  in  a  lease  im- 
plies a  covenant  for  quiet  enjoyment  during  the  term.  That 
word  was  not  used  here,  for  the  lease  was  made  by  parol, 
and  the  parties  did  not  understand  Latin,  But  the  word 
'lease'  is  a  fair  translation  of  'demist,'  and  ought  to  be  and 
ia  interpreted  in  the  same  way  by  the  courts." 

Ban  V.  Windsor,  12  Uees.  &  W.  68,  85;  Bavgher  v.  Wil- 
kin*,  16  Md.  35;  Wade  v.  SalUgan,  16  111.  B07;  Eltia  v. 
H'eJcft.,  C  Mass.  246  (4  Am.  D.  122).  A  covenant  for  quiet 
^oyment  is  implied  in  every  mutual  contract  for  the  leas- 
ing and  demise  of  land.  Mack  v.  Patchin,  42  N.  Y,  167  (1 
Am.  Bep.  506);  Black  v.  Oilmore,  9  Leigh  (Va.)  446  (33 
Am.  D.  253) ;  Mairvpell  v.  Urban,  22  Tex.  Civ.  App.  565  (55 
S.  W.  1124). 

In  Hemley  v.  Banks,  6  Okla.  79  (51  Pac.  664),  the  cor- 
rect rule  is  thus  laid  down,  as  approved  by  Wood,  Land. 
&  Ten.,  Sec.  354 : 

"AlthoQgh  there  is  in  this  lease  no  express  covenant 
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for  quiet  enjoyment,  tbe  law  implies  ctuch  a  cov«Dant  from 
the  contract  of  leasing.  The  rule  is  that  whether  a  lease 
contains  a  covenant  for  quiet  enjoyment  or  not  ia,  so  far  aa 
the  rights  of  the  teoaot  are  concerned,  immaterial,  as,  in 
all  cases,  unless  otherwise  expressly  provided,  the  law  im- 
plies such  a  covenant.  A  covenant  for  quiet  enjoyment 
is  implied  in  every  mutual  contract  for  leasing,  by  what- 
ever form  of  words  the  agreement  is  made;  and,  for  the 
breach  of  such  covenant  occasioneii  through  the  fanit  of 
the  lessor,  the  le^ee  has  his  remedy  for  such  damages  as 
result  to  him  therefrom," 

In  a  great  number  of  cases,  collected  in  a  note  at  Sec- 
tion 79,  1  Tiffany  on  I^andlord  and  Tenant,  the  law  is  as- 
sumed to  be  as  above  stated.  A  recent  decision  in  England 
is  to  the  effect  that  an  nndertaking  for  quiet  enjoyment  as 
against  the  acts  of  the  lessor  and  those  claiming  under 
liim  is  to  be  implied  from  tbe  mere  relation  of  landlord  and 
tenant.  Budtl^Scott  v.  DaiUell,  2  K.  B.  (lfK)2)  351.  It  is 
said  in  Rawlc  on  Covenants  for  Title,  (Dth  Ed.)  Hection 
274; 

"In  the  absence  of  words  of  leasing,  as,  for  Instance,' 
where  the  lease  is  by  parol,  it  is  well  settled  that  tbe  law 
will  imply  a  covenant  for  quiet  enjoyment  from  the  iuer» 
relation  of  landlord  and  tenant." 

This  court  so  held  in  Harmont  v.  BulJivaM,  128  Iowa 
309.  There  is  no  reasonable  ground  for  any  other  conclu- 
sion. One  who  rents  or  leases  land  or  urban  realty  for  a 
term  at  a  stipulated  monthly  or  yearly  rental  is  as  much 
bound  to  furnish  the  property  for  use  during  the  term  as 
the  lessee  is  to  pay  the  rent  during  such  term.  The  use  for 
the  term  is  the  subject  of  the  contract,  the  thing  n^otiated ; 
and  the  loss  of  this  use  for  any  portion  of  or  all  the  period 
stipulated,  through  acts  of  the  landlord  or  those  claiming 
nnder  him,  or  owing  to  a  paramount  title,  would  be  a  breach 
of  his  undertaking,  r^ardless  of  tbe  use  of  technical  words. 
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Buch  88  "demise,"  in  the  contract.  The  covennut  was  clear- 
ly to  be  implied  from  the  renting  of  the  preniiijes  for  the 
p^od  specified.  Other  features  of  the  petition  for  rehear- 
ing reqnire  no  further  attention. 

There  was  no  objection  to  the  instruction  on  measure 
of  damages  prior  to  its  being  given,  and  for  that  reason, 
exceptions  thereto  cannot  be  considered.  Section  3705-a, 
Code  8upp.,.1913. 

We  adhere  to  the  opinion  as  originally  filed,  and  the 
judgment  of  the  district  court  is — Affirmed. 

GaynoKj  C.  J.,  Evans  and  Salinoee,  JJ,,  concur. 


Fbitz  Phanke,  Appellee,  v.  T.  L.  Kelsheimbe,  Appellant. 

FRAUD:     FiMidulent    BaprewntmUoiis — Opliiloii    {?)    «r    Tact    <?) 

1  The  toUowlng  are  fact  repreeentatloDB: 

1-  That  certain  land  waa  a  good  farm,  and  aa  good  as  tbo 
STeraga  In  that  locality. 

2.  That  the  land  was  level,  not  rough  nor  hlll^,  and  lay  well. 

3.  That  the  land  was  tillable  and  In  a  good  state  ol  cultiva- 
tion. 

4.  That  the  land  waa  capable  of  producing  a  certain  number 
of  hushele  oF  grain  per  acre,  and  would,  In  Its  production,  equal 
the  average  of  farms  In  that  locality. 

6.  That  a  certain  number  of  acres  had  been  foil  plowed. 

6.  That  the  land  was  free  from  noxious  weeds.  ) 

UaHlXIMVJt  AKD  TENANT:    LeaMs— Fraudulently  Indncsd  Lwaes 

2  — BIsasnie  of  Damages— Pleadings.  The  dltterence  between  the 
value  of  what  a  tenant  did  raise  on  the  leased  premlacs  and 
what  he  wonld  have  raised  had  the  premises  been  In  tbe  condf- 
tlon  represented  by  the  tandlord,  Is  not  the  measure  ot  dam- 
ages for  fraudulent  representations  aa  to  the  condition  of  the 
premises;  therefore,  allegations  relating  thereto  are  properly 
stricken. 

SViiXEHOB:      Puol    as    Affecting    Writing— Frand-Ioduced    Oon- 
1    tntcL     Allegations  of  the  fraudulent  represen  tat  Ions  which  In- 
duced a  written  contract  are  provable  even  though  they  contra; 
diet  said  writing. 
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FBAUI):  Seceptdon  Constitutlug  Frftud— Duty  to  InTMUgate — In- 
4  adequate  Opportunity — PreventiDg  Examination.  One  maj  not 
avoid  the  effect  of  fraudulent  representations  by  the  plea  that 
bU  victim  did  not  eierelse  an  inadequate  opportunity  to  exam- 
ine tbe  subject  matter  of  tbe  contract,  before  executing  tbe  con- 
tract, especially  'when  the  wrongdoer  discouraged  the  making  of 
an  examination.  So  held  where  lands  wer^  deeply  covered 
with  snow. 

WITNESSES;     Oompetency— Belated  Objection.     One  may  not  am- 
E    bush  hta  opponent  by  withholding  hla  objection  lo  the  compe- 
tency ot  a  witness  until  the  making  of  a  motion  for  a  directed 

verdict. 

LAKDLOBD  AND  TENANT:    I.ftaseB— FrandDlentljr  Induced  Leases 

6  — Measure  of  Damages.  The  measure  ot  damages  tor  fraudu- 
lently inducing  a  lease  of  lands  by  false  representations  as  to 
its  condition  Is  the  difference  between  the  rent  reserved  and 
the  value  of  tbe  use  of  the  premises  bad  tbe  lands  been  in  the 
condition  represented. 

APPEAL  AND  EBBOS:    Juilsdlctlon— Notice  ot  Appeal— Bedtals 

7  In  Abstract— Ptesumptlon.  A  general  statement  In  the  abstract 
that  appellant  perfected  an  appeal  by  due  seri-Jce  and  filing  of 
notice  thereof,  loithout  any  statement  as  to  what  was  sjtecifl- 
calls  appeaJea  from,  creates  the  presumption,  under  Section 
4139,  Code  Supplement,  1913,  that  said  notice  is  compreheualve 
enough  to  confer  Jurledlctlon  on  the  appellate  court  to  review 
every  appealable  matter  appearing  In  the  abstract,  unlcai  ap- 
pellee, ten  days  prior  to  submission,  by  epeclilc  printed  objec- 
tions, shows  to  the  contrary.  So  held  on  the  question  whether 
a  refusal  to  discharge  certain  property  from  an  attachment  was 
appealed  from. 

ATTACHMENT:    Dissolution — Motion— Snlllclency  of   Showing.     A 

8  clear,  satisfactory  and  undisputed  showing,  by  lootlon,  that  at- 
tached property  la  exempt  from  levy,  should  be  sustained.  Sec- 
tion 392S,  Code,  1897. 

Appeal  from  Ida  District  Court, — F.  M.  Powebs,  Judga 

Tuesday,  June  19,  1917. 

Suit  to  recover  on  balance  dne  for  rent.  Tjandlord'B 
attachment  issued.  There  was  a  counterclaim,  based  oq  a 
claim  that  lessor  induced  defendant  to  contract  by  meana  of 
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frandalent  repTeBeatations  concerDing  the  character  of  tbe 
farm  and  land.  The  court  dismiesed  the  connterclaim, 
aDd  diTccted  verdict  for  plaintiff.  Befeudant  appeala.— 
Reversed  and  remanded. 

C.  R.  Metcalfe,  for  appellant. 

Johnston  Bros.,  for  appellee. 

Baungbr,  J. — I.  There  was  error  in  striking  ont  al- 
legations that  fraudulent  representations  were  made,  to  the 
effect  that  the  land  leased  was  free  from  noxious  weeds. 
That  is  cured  because  substituted  pleading  upon  which  the 
case  was  tried  has  such  all^ations. 

II.  A  number  of  other  representationa 
eged  were  stricken  out.  It  was  done  on 
ion'°°'i  or'"  motion,  in  substance,  that  tliey  were  not  ac- 
tionable, were  mere  atatementa  of  opinion, 
and  laid  foundation  for  damages  that  were  too  remote  and 
spoculBtiTa  The  motions  should  have  been  overruled.  But 
as  to  some  of  theee  allegations,  evidence  tending  to  sustain 
thorn  was  permitted  on  the  trial  without  objection.  For 
that  reason,  we  will  not  consider  their  striking.  This 
leaves  for  consideration  whether  it  was  error  to  strike  out 
the  following  allegations:  It  was  repi-estntPd  that  the  land 
was  a  good  farm,  and  as  good  as  the  average  one  in  the  vi- 
cinity in  which  it  was  located,  when  in  truth  it  was  old, 
mu  dowD,  its  soil  waa  nearly  exhausted,  and  tbe  whole 
farm  had  only  about  27  acres  of  fairly  good  land;  that  it 
was  level  and  "laid  well;"  that  it  was  neither  rough  nor 
hilly,  when  in  truth  80  acres  of  it  was  so  rough  and  hilly 
that  it  roald  scarcely  be  farmed;  that  it  was  tillable,  was  in 
a  good  state  of  cultivation;  that  it  was  fctlsely  represented 
the  farm  was  capable  of  producing  and  would  produce  50  to 
60  bushels  of  corn  per  acre  without  extra  care  or  atten- 
tion ;  that  it  would  raise  as  much  of  a  crop  of  oats,  wheat 
and  other  crops  as  was  ordinarily  raised  in  the  vicinity; 
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tbat  there  were  80  acres  of  fall  plowing  done  in  workman- 
like manlier,  when  all  the  plowing  was  mnch  lesa  than  that, 
and  all  of  it  poor,  owing  to  the  presence  of  weeds  when  the 
plowing  was  done.  It  has  been  held  that  a  false  repre- 
sentation that  a  stated  portion  of  the  land  is  tillable,  may 
be  actionable.  Brett  v.  Van  Auken,  99  Iowa  553.  So  6i  one 
that  land  is  free  from  weeds  and  properly  drained.  Het- 
land  V.  Bilstad,  140  Iowa  411,  419.  Or  one  that  a  farm  is 
not  wet.  Detmison  v.  Grove,  (N.  J.)  19  Atl.  186.  So  of 
one  that  a  furnace  will  heat  a  house  leased.  Pryor  v.  Fos- 
ter, (N.  Y.)  '29  N.  E.  123.  False  and  material  representa- 
tions as  to  the  quality  of  land  may  be  actionable.  MitcheU 
V.  Moore,  24  Iowa  394.  The  seller  has  the  right  to  exalt 
the  value  or  quality  of  his  own  property  to  the  highest  point 
credulity  will  bear,  provided  hia  efforts  stop  at  puffing 
or  t^raiae;  but  statements  of  value  or  of  quality  may  be 
made  with  the  purpose  of  having  them  accepted  aa  of  tact, 
and,  if  tfais  is  done  and  so  relied  on,  they  are  to  be  treated 
an  representations  of  fact.  Setland  v.  Bilstad,  140  Iowa 
411,  415.  It  was  error  to  strike  these  allegations. 
2-a 
Allegations  were  stricken  that  defend- 
2.  T.jiNnLi>BD  »ND  a^t  planted  120  acres  of  corn  which  pro- 
f^alidSaitt?**'' ■  duced  but  1,700  bushels,  most  of  it  a  very 
mPBlJure  of***'  poor  quality  and  light  and  chaffy;  that  50 
D*e^dfng^.  acres  pnt  in  wheat  produced  400  bnsbels, 

65  acres  of  oats,  about  550  bushels,  and  36 
acres  of  meadow,  abont  35  tons  of  hay.  Also,  allegations 
that,  if  the  laud  had  been  as  represented,  the  same  lands 
wonld  have  produced  6,000  bushels  of  com,  800  to  1,000 
bushels  of  wheat,  aud  2,600  bashels  of  oats;  that  this  de- 
ficiency in  crops  was  due  to  the  poor  quality  of  the  farm, 
and  defendant  thereby  damaged  in  a  sum  stated.  We  think 
the  striking  was  justified.  See  Dtllj/  v.  Paynsville  Land 
Co.,  1T3  Iowa  536. 


June  1917]  Franks  y.  Kelsusimbb.  266 

2-b 
A  motion  to  strike  certain  allegatlooB 
&  BnuncK :  parol  was  Sustained,   on   the  grounds   that   they 
writms-Zraud-  were  stiam,  irrelevant  and  immaterial,  and 

IndDced   con- 

trmct  'State  no  cause  of  action  because  thej  would 

tend  to  vary,  alter  and  modify  the  terms  of 
the  written  lease.  The  objections  were  not  good.  The  al- 
legations stricken  wese  of  fraudulent  representations  that 
induced  the  making  of  a  lease.  Such  may  be  prored  in 
parol,  even  thongh  they  contradict  the  written  lease.  The 
rule  excluding  evidence  contradictory  of  a  written  instru- 
ment does  not  apply  when  fraud  is  the  gravamen  of  the  ac- 
tion or  gist  of  the  defense.  Humbert  v.  Larson,  99  Iowa 
275;  6  Encyc.  of  Ev.  24,  25. 

III.  The  cauae  was  tried  on  a  complaint  that  the  les- 
sor fraudulently  represented  that  the  land  was  free  from 
noxious  weeds.  The  jury  could  find  that  there  was  a  rep- 
resentation that  the  land  was  free  from  such  weeds,  except 
some  cockleburs  on  a  small  part  thereof,  and  find  that  it 
was  known  to  be  false  when  made.  Under  the  evidence,  it 
could  not  find  otherwise  than  that  it  was  in  fact  false,  and 
that  practically  all  of  the  farm  was  full  of  noxious  weed» 
to  an  extraordinary  extent.  The  representation  is  nei' 
tber  "trade  talk,"  mere  pulling  nor  a  mere  expression  of 
opinion,  but,  if  false,  an  actionable  representation.  In  so 
far  as  snstaining  the  motion  to  direct  verdict  rales  other- 
wise, its  BQStainiug  was  error. 

IV,     Another  ground  of  the  motion  that 
4.  fuhd:  decep-     was  suiitained  asserts   that  defendant   has 

tlon    coDStlCut- 

iQg  inad :  duty  failed  to  prove  that  plaintiff  made  any  false 


no  attempt  was  made  by  plaintiff  to  defraud 
or  prevent  defendant  from  making  his  own  independent  iu- 
vestigation  of  the  premises,  and  the  affirmative  and  nndis- 
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puted  evidence  shows  that,  if  lie  liad  made  investigation, 
eitlier  physical  or  by  inquiries  io  tbe  neighborhood,  he 
could  readily  and  easily  have  ascertained  the  true  condi- 
tion of  the  farm,  and  so  the  damages,  if  any,  have  arisen 
by  his  own  negligence.  It  shpnid  not  have  been  sustained. 
I  The  jury  conld  find  that  lessee  lived  20  miles  from  the 

ffirnt,  and  was  li  miles  from  it  when  tbe  lease  was  made. 
Under  the  evidence,  it  would  be  compelled  to  find  that,  at 
the  time  and  for  a  month  after  lessee  moved  on  the  farm, 
it  was  covered  with  snow  to  a  depth  of  2  to  6  feet,  and  that, 
when  the  lease  was  made,  lessor  said  there  was  no  use  for 
lessee  to  go  and  see  the  farm,  because  there  was  all  the  way 
from  2  to  5  feet  of  snow  ou  it,  and  lefisee  couldn't  see  the 
farm  if  he  weut  there.  It  is  demonstrated,  moreover,  that 
this  was  the  fact  until  after  the  lessee  had  been  ou  the  farm 
for  some  time.  And  the  motion  errs  in  stating  that  there 
is  evidence  that  lessor  askod  lessee,  prior  to  renting,  to  go 
and  look  it  over,  Ijessee  testifies  that  the  representations 
induced  him  to  enter  into  contract  and  to  move  upon  tbe 
farm. 

If  the  vendor  dissuades  tbe  vendee  from  examining 
the  property  on  the  assurance  that  it  will  be  a  uselesa  ex- 
pense to  do  so,  and  such  representations  are  relied  on 
by  the  vendee,  the  representations  of  the  vendor  as  to 
value  may  constitute  such  fraud  as  to  subject  him  to  lia- 
bility in  damages.  Mattauch  v.  Wahh^  136  Iowa  225.  And 
when  he  makes  representations  as  to  the  character  of  the 
land  which  he  offers  to  sell,  and  insists  on  the  consumma- 
tion of  the  contract  within  such  time  as  not  to  allow  de- 
fendant an  opportunity  to  inspect  the  land,  he  is  bound  to 
know  that  defendant  relies  on  his  representations,  and  it 
is  immaterial  whether  the  representations  were  knowingly 
false,  if  they  were  false  in  fact.  Brett  v.  Van  Auken,  99 
Iowa  553. 

We  think  the  court  confused  this  with  a  case  wherein 
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one  examineH  a  farm  and  flnds  it  is  not  as  represented, 
and  jet  goea  upon  and  farms  it  without  objection,  and  sues 
for  damages  caueed  by  deceit.  Then,  he  m^y  not  recover, 
because  the  deceit  did  him  no  injury.  He  suffers  because 
he  voluntarily  chose  to  suffer  by  acting  after  he  was  no 
longer  deceived.  Tbat  is  not  this  case.  Plaintiff  falsely 
represented  the  farm  to  defendant;  told  him  he  could  not 
make  efficient  investigation.  Defendant  believed  him,  and 
conld  not,  with  any  effort  within  reason,  ascertain  the  truth 
until  after  he  bad  changed  his  position.  In  such  a  case, 
he  could  rescind,  but  was  not  compelled  to.  At  his  election, 
be  conld  sue  for  damages  and  recover  the  difference  between 
the  actual  and  the  represented  value  of  the  farm  in  rental. 
Humbert  v.  Larson,  99  Iowa  275,  at  281.  He  may  make  the 
claim  by  counterclaim  when  aned  for  rent.  Sisson  v.  Ka- 
per,  105  Iowa  599 ;  Senin  v.  lAbbey,  36  Me.  350 ;  Denniaon 
V.  Grove,  (N.  J.)  19  Atl.  186;  Barr  v.  Kimball,  (Neb.)  62 
N.  W.  196;  Perk  v.  Breirer,  48  HI.  54.  This,  though  he  has 
paid  the  rent  in  part.  Pryor  v.  Foster,  (N.  Y.)  29  N.  E. 
123;  Rcger  v.  Henry,  (Okla.)  150  Pac.  722.  One  who  bays 
is  not  estopped  to  recover  damages  caused  by  showing  the 
wrong  tract  of  land,  upon  the  theory  of  failure  to  exercise 
ordinary  diligence,  if  the  truth  could  have  been  learned 
only  by  employing  a  competent  surveyor.  McQibbons  v. 
Wilder,  78  Iowa  531.  In  Bale  v.  Philbrick,  42  Iowa  81, 
Carmichael  v.  Yandebur,  50  Iowa  651,  and  State  v.  McCon- 
key,  49  Iowa  499,  we  say  that  one  may  rely  upon  representa- 
tions as  to  the  ownership  of  property,  its  location  and  the 
like,  though  it  is  not  shown  that  he  instituted  inquiry  by 
consulting  records  or  plats.  In  Ladner  v.  Balslcy,  103  Iowa 
674,  the  question  of  ordinary  care  was  held  to  be  for  the 
jury,  when  the  tenant  testified  that,  before  the  leasing  of 
a  farm,  he  and  the  landlord's  agent  went  to  examine  the 
farm,  but  that  they  found  it  too  muddy  to  go  over  it,  and 
so  be  relied  on  the  agent's  statements  as  to  the  number  of 
Vol  180  Ia.— 17 
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acres  under  cultivation.  In  Denniaon  t\  Qrove,  (N.  J.)  19 
Atl.  186,  an  action  for  rent  and  defense  of  false  represen- 
tations indneing  the  lease,  whether  the  representations  of 
the  lessor  were  fraudulent  was  held  to  be  for  the  jury, 
where  the  representation  was  that  the  farm  was  not  wet, 
whereas,  though  the  surface  appeared  to  be  dry,  it  was  wet 
and  miry  at  the  depth  of  a  few  inches  and  nnSt  for  farm- 
ing, though  it  appears  that,  before  accepting  the  lease,  the 
lessee  personally  examined  the  premises.  While,  in  Bell  v. 
Byerson,  11  Iowa  23.'(,  and  McGiltl}ons  v.  Wilder,  78  Iowa 
531,  we  approve  the  rule  stated  in  5  Am.  &  Eng.  Ency,  of 
Law  (Ist  Ed.),  340,  that  "It  is  the  duty  of  every  person 
in  transacting  business  to  use  ordinary  care  and  prudence. 
If  false  representations  are  made  regarding  matters  of  fact, 
and  the  means  of  knowledge  is  equally  open  to  both  par- 
ties, and  then  one  party,  insteiid  of  informing  himself,  sees 
fit  to  put  himself  in  the  hands  of  the  other,  whose  interest 
it  is  to  mislead  him,  the  law  will  give  him  no  remedy  for 
his  injury," — we  say.  in  the  McOiihonx  case,  tb'it  yet  "A 
man  to  whom  a  particular  and  distinct  representation  has 
been  made  is  entitled  to  rely  on  tiie  representation,  and 
need  not  malfe  any  further  inquiry,  although  there  are  cir- 
cumstances in  the  case  from  which  an  inference  inconsist- 
ent with  the  representation  might  be  drawn," — and  Kerr, 
Fraud  &  Mistake,  80,  is  cited  in  support.  It  was  error  to 
sustain  this  part  of  the  motion  to  direct. 

V.     The  contract  was  that  $4.50  an  acre 

s.  wiTNEasis:        rent  was  to  be  paid  for  203  acres,  and  half 

compelency ;  ' 

uoD**"  *"  ^^^  '^'"'^P  '***"  ^^^  ^°*  **^  ^^^  acres.  The  sus- 
tained motion  to  direct  verdict  against  de- 
fendant asserted:  (1)  That  the  damages  attempted  to  be 
proved  are  not  actionable  because  they  are  remote,  indefi- 
nite and  uncertain;  (2)  defendant  "has  not  shown  any 
standard"  by  which  court  or  jury  can  measure  or  determine 
his  alleged  damages;  (3)  be  has  fniled  to  prove  any  dam- 
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ages;  and  (4)  (he  record  shows  atBrmatiTel;,  and  without 
conflict,  that  the  land,  as  it  was,  was  worth  as  much  as  the 
reotal  agreed  to  be  paid. 

We  are  at  a  loss  to  understand  how  the 
«.■  i^AMDMEp  i*)t>  motion  could  have  been  sustained  on  these 
SwUd"'ri^  -*""  groonds.  So  far  from  appearing  without 
STman'B. "'  Conflict  that  the  farm  in  its  actual  condition 
was  worth  all  that  U  paid  for  rent,  it  ap- 
pears without  dispute  that  it  was  not  worth  so  much.  One 
witness  on  the  point,  Reypian,  at  first  said  be  did  not  know 
what  tjie  reasonable  rental  value  of  this  farm  was,  and  that 
he  couldn't  give  an  estimate  of  it;  but  was  allowed  then  to 
add,  without  objection,  that,  if  it  had  not  had  any  Busaian 
thistles,  sunflowers  or  coclUebnrs  on  the  north  id,  it  would 
probably  have  been  worth  |4.50  an  acre  rent.  He  said  lat; 
er  that  he  is  acquainted  with  the  reasonable  rental  value 
of  farms  to  a  certain  extent.  The  defendant  testified,  with- 
out any  objection,  that  the  reasonable  rental  value  of  the 
farm  ID  the  condition  it  wa:9  actually  in,  was  about  fl  an 
acre,  and  that,  if  it  had  been  as  represented,  its  value  would 
have  been  (6  or  f6  an  acre.  When  the  witness  finished  his 
testimony,  there  was  no  motion  to  strike.  Thereafter,  three 
witnesses  testified  for  defendant,  and  he  rested,  and  still  no 
objection  was  made  to  the  testimony  on  comparative  value 
given  by  defendant  as  a  witness.  It  was  only  as  part  of  the 
motion  to  direct  verdict  that  It  was  moved  to  strike  his 
testimony,  with  claim  that  his  cross-examination  disclosed 
that  he  had  no  knowledge  or  Information  such  as  entitled 
him  to  express  an  opinion;  that  he  knew  nothing  of  rental 
value  of  lands  in  the  neighborhood,  knows  of  no  similar 
farms  rented  in  the  neighborhood  for  that  or  previous 
years ;  and  that,  in  giving  this  value,  he  was  giving  his  own 
individual  opinion.  The  objection  came  too  late,  even  if 
the  record  sustained  what  it  asserts,  and  it  does  not.  The 
only  shadow  of  ground  for  making  the  claim  is  that  defend- 
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ant  teatifled  that  lie  had  great  difQculty  in  giving  an  opin- 
ion as  to  what  the  rental  value  of  the  farm  was  as  based 
on  faruiB  in  the  neighborhood  generally,  because  he  knew 
of  no  other  farm  that  was  so  thickly  covered  with  Rus- 
sian thistles,  cockleburs  and  sunflowers.  Of  course,  this 
difference  in  rental  value  was  a  proper  measure  of  damages.' 
Adair  v.  Bogle,  20  Iowa  238. 

YI.     Before  the  trial   was  begun,  hot 
7.  AFPE*i,  AHB  BB-  after  the  petition  was  filed,  defendant  filed 

BOA :    jDriMic-  "  ' 

How-iii"''tT*itn'B  "  motion,  supported  by  affidavit,  asking  that 
presiim'niipnJ  property  claimed  to  be  exempt  be  discharged 
from  the  landlord's  attachment  that  had 
been  levied.  The  motion  was  overruled,  and  the  ruling 
duly  excepted  to.  To  sustain  the  ruling,  the  appellee 
ui^a:  First,  that  the  notice  of  appeal  does  not  give  us 
jurisdiction  to  review  this  order;  second,  that  the  motion 
and  aflldavjt  wei-e  not  sufficient  proof  to  warrant  sustain- 
ing the  motion. 

The  notice  of  appeal  set  out  in  the  abstract  does  not 
state  what  was  appealed  from,  but  does  say  that  "plaintiff 
perfected  an  appeal  to  the  Supreme  Court  of  the  state  of 
Iowa,"  by  duly  serving  the  counsel  who  appeared  for  the 
plaintiff,  and  the  clerk  of  the  district  court  of  the  county 
in  which  the  motion  and  the  suit  for  rent  and  counterclaim 
thereto  were  at  one  time  pending  and  determined.  Few  of 
our  decisions,  if  any,  give  mnch  light  on  whether  snch  a 
state  of  the  record  brings  up  a  collateral  matter,  and,  in 
a  sense,  independent  matter,  disposed  of  in  or  in  connection 
with  a  suit  which  goes  to  final  judgment.  And  whether 
this  record  does  that  is  the  exact  question.  Where  the  no- 
tice is  specific  enough  to  limit  the  appeal  to  being  "from 
the  judgment,"  it  is  presumed  that  nothing  but  the  final 
judgment  and  intermediate  rulings  and  orders  in  the  snit 
which  culminates  in  such  judgment  are  brought  up.  Searles 
V.  Lux,  86  Iowa  61,  at  62;  Geyer  o.  Douglasa,  85  Iowa  93, 
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at  96.  On  that  reasoning,  we  held,  in  Leaure  Lbr.  Co.  v.  Mu- 
tual Fire  In».  Co.,  101  Iowa  514,  at  516,  that  an  interlocn- 
tory  judgment  on  a  plea  of  abatement,  which  did  not  affect 
the  defense  as  far  as  same  went  to  the  merits,  was  not 
brought  up  by  a  notice  of  appeal  "from  the  jndgment  in  the 
above-entitled  case,"  which  notice  was  served  more  than  eii 
iiKHiths  after  the  interlocntor?  jndgment  was  rendered. 
In  a  way,  w«  gronnded  the  dismissal  in  Weiser  v.  Day 
Bros.,  77  Iowa  25,  at  26,  npon  the  indefiniteness  of  the  no- 
tice. There,  the  appeal  was  taken  from  "the  decision"  at 
a  certain  term,  and  we  held  that  this  conld  not  be  held  to 
be  an  appeal  from  the  final  judgment,  becanse  the  language 
of  the  notice  does  not  bo  declare,  nor  bea^  an  interpreta- 
tion to  that  effect,  and  becaaee,  since,  while  there  may  be 
bnt  one  final  jndgm^t,  there  may  be  many  decisione,  it  may 
not  be  said  that  all  decisions  have  been  appealed  from. 
Wherefore,  the  notice  should  have  indicated  what  decision 
was  appealed  from.  This,  too,  is  of  little  value  here. 
AugvBtiiie  v.  McDotnell,  120  Iowa  401,  at  406,  and  Dolan  v. 
Sltdland  B.  F.  Co.,  126  Iowa  254,  at  260,  are  more  helpful, 
and  yet  scarcely  decisive.  In  the  first,  the  notice  advised 
"that  intervener  in  the  above  canse  has  appealed  to  the  Sn-  ■ 
preme  Court  of  the  state  of  Iowa."  We  found  that  there 
were  practically  two  judgments,  one  for  possession  of  com, 
and  the  other  a  dismissal  of  the  petition  of  intervention, 
and  held  that  this  notice  was  specific  enough  to  bring  up 
both  actions  of  the  trial  court.  In  the  last,  the  abstract  re- 
cited ; 

"Appellant  gave  notice  of  appeal  to  the  Supreme  Court 
to  defendants  and  to  the  clerk  of  the  district  court  of  Lee 
County,  Iowa,  at  Keokuk,  in  which  court  the  case  was  heard, 
and  secured  the  clerk  his  fees." 

We  held  that,  in  the  absence  of  setting  out  the  notice 
in  fnll,  or  an  amendment  asserting  that  no  appeal  was  tak- 
eu  from  any  order  or  judgment  of  the  court,  we  would  bus- 
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tain  the  appeal  against  the  objection,  among  others,  that  it. 
coold  Dot  be  determined  from  what  order  or  jndgm^t  an 
appeal  had  been  talcen.  And  we  have  held  that  the  notice 
need  not  be  eet  oat  in  full.  But  what  we  have  cannot  be 
decided  without  a  consideration  of  Section  4139,  Code  Sup- 
plement, 1913.  That  provides  that  a  juriadictional  defect 
must  be  raised  by  specific,  vrritten  objections.  Here,  none 
such  wer«  filed.  Under  the  constrnction  given  this  statute 
in  8nwyer  v_.  Iowa  Cons.  Pro.  Amend.  Asaociation,  177  Iowa 
218,  in  the  absence  of  such  objections  as  the  statute  re- 
qnires,  it  is  no  longer  material  that  the  abstract  show  af- 
firmatively that  we  have  a  specified  controversy  for  review. 
The  mere  paucity  of  the  recitals  in  the  abstract  are  no ' 
longer  of  consequence.  A.  notice  of  appeal  having  been 
duly  served,  we  indulge  the  presumption,  in  the  absence  of 
such  objections,  that  the  record  presents  nothing  but  that 
which  we  have  power  to  review.  It  is  for  the  appellee  to 
«how  affirmatively,  and  by  amendment,  that  we  may  not 
review  all  or  part  of  what  the  abstract  presents.  Some 
language  is  used  in  Yockey  v.  Woodhvry  County,  130  Iowa 
412,  that  gives  some  color  to  this  claim  on  part  of  appellee. 
But  what  this  case  decides  is  that,  where  the  main  judg- 
ment in  an  action  is  distinct  from  a  judgment  for  costs, 
then,  if  the  notice  of  appeal  is  from  the  main  decree  simply, 
this  excludes  a  consideration  of  the  judgment  for  costs. 
The  appeal  was  "from  the  judgment  of  said  district  court 
entered  on  the  10th  day  of  April,  1905,  in  favor  of  said 
plaintiff  appellant,  sustaining  his  objection  to  the  assess- 
ment of  a  certain  tax  against  his  land."  It  is  merely  a 
case  where  that  which  is  distinctly  enumerated  is  held  to 
exclude  that  which  is  not  enumerated.  We  are  of  opinion 
that  we  must  entertain  the  complaint  lodged  against  the 
overruling  of  the  motion. 


"?!.<■%     Of 
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Bat  it  IB  ai^d  that,  though  we  do  this, 
the  ruling  below  is  jnstified  on  the  merits. 
The  'Statute  that  goverog  is: 

"A  motion  may  be  made  to  discharge 
the  attachment  or  any  part  thereof,  at  any  time  before 
trial,  for  insnfficiency  of  statement  of  cause  thereof,  or  for 
other  cause  making  it  apparent  of  record  that  the  attach- 
■  ment  should  not  have  issued,  or  should  not  have  been  levied 
,  on  all  or  on  some  part  of  the  property  held,"  Section  3929, 
Code.  1897. 

1  The  case  of  McLaren  v.  Hall,  26  Iowa  297,  at  30n,  is 

the  foundation  case  in  dealing  with  this  statute  provision, 
and  it  merely  holds  that  the  testimony  should  be  clear  and 
entirely  satisfactory;  otherwise,  the  party  should  be  left 
to  the  ordinary  means  of  proper  action  for  testing  the  lia- 
bility of  the  property  levied  upon  to  be  seized  under  the 
writ.  Cox  V.  Allen,  91  Iowa  462,  and  Union  County  Inv. 
Co.  V.  Uesaix,  152  Iowa  412,  hold  just  that.  None  of  these 
attempt  to  say  what  is  a  sufficient  making  apparent  of  rec- 
ord, nor  what  is  neceRsarj  to  make  evidence  so  clear  and 
satisfactory  as  that  the  movent  should  not  be  remitted  to 
the  ordinary  form  of  action.  The  appellant  proceeded  by 
filing  motion  'supported  by  affidavit.  We  think  he  made 
both  his  complaint  and  his  proof  "apparent  of  record."  And 
we  perceive  no  good  reasou  why  the  affidavit  in  this  case, 
contradicted  by  nothing,  and  clearly  setting  out  what  prop- 
erty was  claimed  to  be  exempt,  and  the  facts  which  in  law 
constitute  its  exemption,  was  not  clear  and  satisfactory 
proof.  It  is,  therefore,  our  judgment  that  it  was  error  to 
overrule  the  motion. 

The  judgment  and  the  order  on  the  motion  to  discharge 
mnst  be  reversed. — Reversed  and  remanded. 

Gatnoh,  C.  J.,  liAun  and  Evans^  JJ.,  concur. 


Haddock  v.  Meagheb. 


G.  B.  Haddock,  Administrator,  Appellant,  v.  M.  B.  Mba- 
OHBR,  Trustee,  et  al.,  Appellees. 

In  rb  Estate  op  Bridget  J.  Meaqheb. 

BVIDENOB:     Opinion  Eridanc*— Tlma  of  Death.     "When  a  penon 

1  died  is  not  the  subject  of  opinion  evidence. 

DBATH:     ETid«nc«  of  Duth— AhsenUes — ProceedliVB  for  Admtu- 

2  IstT&tioii.  An  ex  parte  order  for  letters  of  admlnlatratloa  on 
the  estate  of  an  absentee  (Section  3307,  Code  Supplement, 
1913),  not  being  granted  on  Any  finding  of  the  death  of  the  ab- 
sentee,  Is  Inadmlaalble,  In  another  fjid  subsequent  proceeding, 
to  prove  death. 

DEATH:     Evidence   of   Death— Fartltlon— Share   of  Abaentee— Ad- 

3  indication  as  to  Death.  An  order  turnlne  over  partitioned 
property  to  a  duly  appointed  trustee  to  be  held  tor  an  absentee 
does  not  work  a  constructive  delivery  to  such  absentee  and  an 
adjudication  that  he  was  not  then  dead,  wber  the  order  and  the 
proceeding  relating  thereto  demonstrates  that  the  interest  of 
the  absentee  was  treated  as  contingent  (depending  on  whether 
he  was  then  alive),  and  when  the  court  at  no  time  assumed  to 
determine  whether  said  abeentee  was  alive  or  dead.  See  Sec- 
tion 4243,  Code,  1S9T. 

DEATH:     Evidence    of    Death — Unezplaloed    Absence — ^Whea    Fi«- 

4  aumption  Arises,  The  presumption  of  death,  from  the  unexplain- 
ed and  continuous  Bbsence  of  s  person  for  seven  years,  without 
knowledge  of  his  whereabouts  on  the  part  of  his  family  and 
Other  relatives,  arises  only  at  the  expintHon  of  said  period. 
With  the  aid  fit  tacts  and  circumstances  in  addition  to  the  ab- 
fence,  a  prlma-tacle  presumptlou  of  death  at  an  earlier  period 
may  be  established.  Evidence  reviewed,  and  held  not  to  Jub- 
tlty  such  earlier  presumption. 

Note:  Whether  the  absentee  died  prior  to  the  expiration  ot 
said  Beven-year  period  appears  to  be  quite  immaterial  In  this 
caae,  btit  reference  to  the  sreuments  and  briefs  reveals  the 
fact  that  tt  was  treated  as  material  In  the  lower  court  and  on 
appeal,  and  the  opinion  Is  In  response  thereto.    Reporter. 
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DEATH:  Bvldenca  of  De»tb— UnezpUiliied  Abamo^PrgBginpttoa 
E  — Statute  In  re  A1>E«ntee»— ESect.  The  «even-year  period  ot 
continuous  and  nnesplBlnsd  absence  of  a  person  from  his  usnal 
place  of  residence  as  a  basta  for  the  commrin-taw  presumption 
of  death  Is  not  lengthened  to  ten  years  by  Che  statute  (Section 
3307,  Code  Supplement,  1013,)  relating  to  admlnutratlon  on  the 
estates  of  abtenteei. 

Appeai  from  Taylor  District  Court. — Thomas  L.  Maxwell, 

Judge. 

ToBBDAY,  June  19,  1917. 

Action  to  have  a  will  conBtmed,  and  another  action 
against  a  trustee  for  money  in  his  hands  which  was  al- 
leged to  belong  to  plaiutifif's  decedent.  The  will  was  eou- 
strned,  the  plaintiff's  petition  dismissed,  and  the  moneys, 
after  payment  of  a  legacy,  ordered  to  be  distributed  among 
certain  devisees  of  testatrix  The  plaintiEE  appeals. — Af- 
firmed. 

WiUiam  M.  Jtickaon,  for  appellant. 

James  R.  Locke,  for  appellees. 

Ladd,  J. — Bridget  J.  Heagher  died  testate,  May  11, 
1904.  Her  will  was  duly  admitted  to  probate,  and  an  ad- 
ministrator with  will  annexed  duly  appointed.  After  de- 
TieiBg  certain  lota  to  her  daughter,  she  directed  that  the 
executor  should  manage  the  remaining  estate,  saying: 

"I  direct  that  my  property  other  than  as  above  meu- 
tioned  shall  be  kept  as  a  whole  until  the  youngest  of  my 
said  cbildren  shall  arrive  at  full  age,  and  shall  be  managed 
by  my  said  executor,  and  the  rents,  income  and  profits 
thereof,  over  and  above  tbe  amounts  specified  in  item  ona 
hereof,  and  sncb  as  may  hereafter  be  provided,  be  kept  in- 
vested in  good,  safe,  income-producing  property,  until  such 
time  of  final  division,  and  that  at  such  time  the  whole  there- 
of shall  be  sold,  or  distributed  in  kind  to  my  children  then 
living,  in  eqnal  shares,  except  aB  hereafter  provided,  and  In 
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case  any  of  m;  said  children  shall  die  before  the  time  for 
each  diBtribution,  leaviog  children  surviving,  then  the  share 
which  would  have  gone  to  the  child  bo  deceased  shall  descend 
to  such  surviving  children,  the  same  as  though  my  said  child 
had  lived  to  come  into  possession  thereof  under  the  pro- 
visions of  this  my  will. .  It  is  my  will,  however,  that,  in 
the  case  of  my  son  William  F.,  that  if  he  shall  not  lire  to 
come  into  the  possession  of  his  share  of  my  property  when 
the  same  shall  be  ready  for  distribution  as  above,  provided, 
the  sum  of  fl.OOO,  and  no  more,  shall  be  paid  to  his  child 
known  as  lolene,  if  she  be  then  living,  and  if  she  be  not 
living,  then  the  said  sum  so  bequeathed  to  her  shall  remain 
a  part  of  my  estate,  and  be  distributed  to  the  survivom 
in  equal  shares  as  above  mentioned." 

Nine  children  survived  her,  the  youngest  being  Verou- 
ica  Meagher,  who  attained  her  majority  on  August  14,  1911. 
This,  then,  was  the  day  the  property  was  ready  for  dis- 
tribution under  the  will,  and  the  main  issne  is  whether  Wil- 
liam F.  Meagher  died  before  or  after  that  time.  Shortly 
after  that,  the  real  estate  left  by  testatrix  was  partitioned, 
and  one  ninth  of  the  proceeds  turned  over  to  M.  R.  Mea- 
gher to  be  held  for  William  F.  Meagher,  whose  whereabouts 
were  then  unltnown.  This  amounted  to  f3,765.6S,  December 
20,  1914.  In  that  year,  G.  6.  Haddock,  on  petition  of  Maud 
Meagher,  wife  of  William,  was  appointed  administrator  of 
bis  estate,  and,  as  the  trustee  did  not  pay  over  the  funds  in 
his  hands  on  demand.  Haddock,  after  qualifying,  began  this 
suit  against  said  trustee  and  his  bondsman.  Subsequently, 
suit  to  construe  the  will  was  begun  by  Haddock  as  admin- 
istrator, joined  later  by  B.  F.  Ginn  as  guardian  of  the  said 
wife  of  the  absentee,  William  F.  Meagher,  and  his  only 
daughter,  lolene  Meagher.  These  two  actions  were  con- 
solidated. Several  matters  may  be  disposed  of  before  pass- 
ing  on  the  main  issue. 
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I.  Several  witnesses,  with  respect  to 

1.  btidenck  ;  opin-  the   fact3   88   recited   above,  expressed    the 
ttmc'or  dMib.     oploioa  that  the  absentee  died  soon  after 

last  heard  of.  These  facts  were  not  the  sub- 
ject of  expert  testimony,  the  witnesses  merely  drawing  their 
inferences  from  the  evidence,  precisely  as  the  court  must 
have  done.  It  amounted  to  submitting  the  controlling  issue 
to  persons  having  no  special  qnalidcations  to  decide — pre- 
ciselr  what  the  court  must  have  passed  on  in  deciding  the 
caose.  As  holding  that  this  was  not  permissible,  see  Errdn 
V.  FHllentcarth,  160  Iowa  210;  State  v.  Bennett,  143  Iowa 
214;  State  v.  JUcOmder,  125  Iowa  741. 

II.  A  petition  by  Maad  Meagher,  wife 

2.  DeAia:  ev\-       of  the  absentee,   was   filed    in     September, 

>b>enU'>«:  pr»-'   1914,  and  in  the  same  month,  Q.  B.  Haddock 
ceedlDgs  lor  ad-  ..■.,....  ... 

miDiatrHiioD.        was  appointed  administrator  of  his  estate, 

in  pursuance  of  Section  3307  of  the  Code 

Supplement,  1913.     The  order  of  appointment  recites  that 

William  F.  Meagher  died  in  1914.     This  record  is  said  to 

be  some  evidence  of  his  death  at  the  time  recited.    But  the 

proceeding  was  ew  parte,,  and  whether  WilMaro  was  dead 

was  not  in  issue,  and,  therefore,  neither  the  issue  as  to 

whether  he  was  dead  nor  when  be  died  was  involved  in  the 

appointment   of  the  administrator.     Werner  v.   Fraternal 

Bankers'  Reserve  Society,  172  Iowa  504.    The  finding,  then, 

cannot  be  regarded  as  an   adjudication,   and    is    without 

weight  as  evidence. 

III.  Suit  to  partition  the  real  estate 
K.D»ATH:e»i-        of  testatrix,  other    than  that    left    to    her 

deocr  of  death : 

SliS™^''""  "l^nghter  Mary,  was  begun  in  August,  1911, 
E^'dStSl'"  "  ^y  ^-  ^-  Meagher  against  the  other  heirs, 
service  being  had  on  William  F.  Meagher 
by  publication.     Decree  of  partition  was  entered  in  Sep- 
tember  following.     That   decree   expressly    found    that.   If 
William  P.  Meagher  were  living,  he  and  each  vf  the  other 
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devisees  were  ei  titled  to  one  nintli  of  tbe  estate,  and  that,  if 
he  were  then  dead,  the  other  devisees  woald  each  be  en- 
titled to  oae  eighth  of  aaid  estate.  Tlie  referee  appointed 
by  this  decree  sold  the  land,  and  made  final  distribution  of 
the  proceeds  thereof  on  May  9,  1912.  Prior  thereto,  on 
April  24,  1912,  on  motion  of  the  administrator,  M.  B.  Mea- 
gher had  been  appointed  trustee  to  receive  funda  belong- 
ing to  the  absentee,  and  he  gave  the  bond,  as  such  trudtee, 
sued  on.  Several  days  later,  the  administrator  was  or- 
dered to  pay  over  to  the  clerk  of  the  district  court  the  sum 
of  |150,  which  had  been  garnished  as  the  property  of  the 
absentee,  to  be  held  to  abide  further  orders  of  the  court, 
and  in  said  order,  the  court  expressly  disclaimed  deciding 
whether  said  absentee  was  dead  or  alive.  Tbe  referee 
paid  over  to  this  trustee  a  ninth  part  of  the  proceeds  of  the 
real  estate,  and  it  is  contended  by  appellant  that  in  some 
way  this  transferred  the  constructive  possession  thereof  to 
the  absentee,  and  constituted  an  adjudication  that  he  was 
living  and  entitled  thereto.  There  are  two  answers  to  thia 
contention : 

(1)  That  the  court  did  not  uudertalu  to  determine 
in  the  partition  proceedings,  to  wliom  the  ninth  share 
belonged,  but  treated  the  absentee's  interest  as  contingent, 
reserving  the  'same  for  subsequent  determination,  under 
Section  4243  of  the  Code,  which  provides  that: 

"Persons  having  apparent  or  contingent  interests  in 
such  property  may  be  made  parties  to  the  proceedings,  and 
the  proceeds  of  the  property  so  situated,  or  the  property 
itself  in  case  of  partition,  shall  be  subject  to  the  order  of 
the  court  until  the  right  becomes  fully  vested." 

(2)  Tbe  order  appointing  the  trustee  does  not  pur- 
port to  pass  on  the  ownership  of  the  funds  to  be  held  by 
him,  and  this  might  not  be  done  on  an  ex-parte  application 
of  the  referee  for  such  appointment.  The  real  parties  in 
Interest  were  not  parties  to  that  proceeding,  and  therefore 
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npt  bound  tliereby.  Ivers,  .idmr.,  v.  Ivera,  61  Iowa  721, 
722;  Barto  v.  Sarrison,  138.  Iowa  413,  at  il7;  Brovm  v. 
Lambe,  119  Iowa  404,  at  405;  In  re  Estate  of  Morgan,  125 
Iowa  247;  Criley  v.  Cassel,  144  Iowa  685,  at  687;  Butler  v. 
Secrist,  (Neb.)  138  N.  W.  749,  750.  There  was  no  adjudi- 
cation as  to  whom  the  funds  in  the  handa  of  the  trustee  be- 
longed to. 

IV.  When  did  William  F.  Meagher 
4.  n«*rB:eTi-  die?  William  P.  Meagher  left  Lenox  In 
uneipjninc^ab-  1902.  He  had  been  incorrigible  in  school, 
PJI^°J"P"°"  and  had  become  addicted  to  the  excessive 
Txse  ot  intoxicating  liquors,  indulging  in  pe- 
riodical sprees,  during  which  be  was  violent  and  abused  his 
wife.  He  had  lived  apart  from  her  for  several  months. 
They  had  separated.  His  habits  had  not  improved  prior 
to  his  departure  for  the  West.  The  evidence  shows,  how- 
ever, that  his  relations  with  his  mother  and  brothers  and 
sisters  were  agreeable,  and  that  he  entertained  genuine  af- 
fection for  his  mother,  bis  brother  Thomas,  and  his  sister 
Veronica.  He  kept  up  a  correspondence  with  the  family, 
writing  once  in  3  or  4  weeks  until  the  latter  part  of  Itfay 
Or  fore  part  of  June, '  1904,  in  the  meantime  being  in  Col- 
orado, Nevada  and  California.  A  telegram  was  received 
from  him  shortly  before  his  mother's  death,  stating  that  he 
was  very  ilt  in  a  hospital  at  Reno,  Nevada,  and,  after  being 
notified  of  the  death  of  his  mother,  he  wrote  (and  this  was 
the  last  letter  ever  received  from  him)  concerning  it,  and 
that,  if  he  got  to  feeling  better,  be  planned  to  go  into  the 
mountains.  This  was  not  later  than  the  fore  part  of 
June,  1904.  Thereafter,  every  effort  to  locate  him  failed — 
search  for  him  through  inquiries  of  attorneys,  advertise- 
mmts  in  newspapers,  and  by  personal  efforts  of  a  aister  and 
a  brother.  The  hospital  had  no  record  of  his  death.  No 
trace  of  him  was  ever  found.  Had  he  lived  until  the  time 
of  trial,  be  would  have  been  42  years  of  age.    He  may  be 
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alive,  for  only  a  preaumption  to  the  contrary  authorizes  the 
inference  that  he  had  departed  this  life.  An  acceptc<i  rule 
of  evidence  at  common  law  was  that,  when  a  person  has 
not'  been  heard  from  for  many  years  by  those  likely  to 
hear,  the  presumptioo  of  the  duration  of  life  ceases  at  the 
end  of  seven  years.  This  presumption  is  only  that  the  per- 
son is  then  dead,  not  that  he  died  at  any  particnlar  time 
during  that  period.  In  the  absence  of  anything  indicating 
an  earlier  death,  it  cannot  be  fonnd  that  death  occurred 
prior  to  the  lapse  of  the  entire  period.  But  the  termina- 
tion of  life  at  au  earlier  date  may  be  found  from  circum- 
stance  so  indicating,  as  those  "relating  to  the  character, 
habits,  condition,  affections,  attachments,  prosperity  and 
objects  in  life,  which  usually  control  the  conduct  of  men, 
and  are  the  motives  of  their  actions."  Tisdaie  v.  Connecti- 
cut Mut.  Life  Ins.  Co.,  26  Iowa  170;  Seeds  v.  Grand  Lodge, 
93  Iowa  175;  Magncsa  v.  Modem  Woodmen,  146  Iowa  1; 
Sherod  v.  EivcU,  104  Iowa  253 ;  Carpenter  v.  Modem  Wood- 
men, 160  Iowa  602. 

The  presumption  of  life  continues  until  overcome  ur 
displaced  by  a  more  potent  presumption,  i.  e.,  that  of 
death;  but  this  latter  jtresnmption  has  no  retroactive  force. 
To  warrant  the  inference  that  death  occurred  earlier  than 
presumed,  there  must  be  proof  of  such  facts  and  circum- 
stances connected  with  the  person  whose  life  is  the  subject 
of  inquiry  as,  when  submitted  to  the  test  of  reason  and  ex- 
perience, would  force  the  conviction  of  death  within  a  short- 
er period.  Cox  v.  EUstoorth,  18  Neb.  664  (53  Am.  R.  827) ; 
Qardeji  v.  Garden,  2  Houst.  (Del.)  574;  Boyd  v.  Neva  Eng- 
land M.  L.  Im.  Co.,  34  La.  Ann.  848;  Ruan  v.  Tudor,  31 
Kan.  366;  White  v.  Mann,  26  Me.  361 ;  Hnn^ck  v.  American 
Life  Ina.  Co.,  62  Mo.  26 ;  2  Chamberlayne  on  Evidence,  Sec. 
1105  et  8eq.  Judge  Sanborn  well  states  the  rule  in  North- 
western Mut.  Life  Ins.  Go.  v.  Stevens.  71  Fed.  253 : 

"The  established  pL'^nniptiou  of  fact  from  the  disap- 
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pearaoce  of  an  individual  under  ordinaiy  circumstancea, 
from  ■whom  his  relatives  aud  acquaintances  have  never 
afterwards  heard,  is  that  he  continues  to  live  for  seven 
jears  after  his  disappearance.  If  this  presumption  was 
unaffected  hj  countervailing  facts,  it  would  continue  in  the 
case  at  bar  until  August  22,  189d;  but  this  presumption 
of  fact  is  not  conclusive.  It  maj  be  overcome,  not  only 
when  the  testimony  of  those  who  saw  the  insured  die  or 
saw  his  body  after  his  death  is  produced,  or  when  he  was 
last  seen  in  a  peril  that  might  probably  cause  his  death. 
but  also  when  ail  the  facts  and  circumstances  of  the  case — 
the  poEeible  motives.  If  any,  of  the  lost  one  to  absent  and 
couc'eal  himself  in  view  of  approaching  failure,  disgrace, 
or  punishment,  his  possible  motives,  if  any,  for  returning 
to  bis  family  and  occupation,  his  attachments  to  the  mem- 
bers of  his  family  and  his  friends,  bis  interest  and  prospects 
ill  his  business  or  occupation,  and  the  extent  of  the  nna- 
vailiug  search  that  baa  been  made  for  him — are  such  that 
they  would  take  the  case  out  of  the  category  of  an  ordinary 
disappearance,  and  would  lead  the  anprejudiced  minds  of 
reasonable  men,  exercising  their  best  judgment,  guided  by 
tbe  established  rule  that  life  is  presumed  to  continue  seven 
years  after  an  unezplaiued  disappearance,  to  the  convic- 
tion that  death  had  intervened  at  an  earlier  date." 

The  evidence  in  this  case  is  meager.  The  absentee's 
social  relations  were  not  such  as  to  impel  his  return  to 
Lenox,  His  wife  had  left  him.  His  habits  had  been  such 
as  to  require  interference  by  tbe  local  peace  officers.  His 
course  of  life  among  his  neighbors  and  his  relatives,  and 
■with  his  wife,  had  not  been  such  as  were  likely  to  induce 
him  to  return,  and,  in  leaving,  he  is  not  shown  to  have  ex- 
pressed any  such  purpose.  He  was  aware  that  his  moth^ 
■was  dead,  and  his  attachment  to  brothers  aud  sisters  had 
not  been  strong  enough  to  restrain  him  from  wandering. 
Though  be  wrote  about  being  ill  at  the  hospital,  no  record 
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thereof  could  be  found,  and  no  trace  of  him  at  Reno  could 
lie  discovered.  If  he  went  into'  the  mountains,  no  inference 
of  an  earlier  death  than  presumed  is  to  be  drawn  therefrom. 
Though  he  must  have  known  that  his  mother  had  property, 
there  was  no  showing  that  he  was  aware  of  how  it  waa  dis- 
posed of  in  the  will,  and,  if  he  were,  the  delay  of  over  seven 
years  before  he  might  enjoy  his  share  would  not  be  likely 
to  appeal  to  a  man  of  his  character.  The  circumBtance 
that,  in  the  two  years  since  leaving  bome,  he  had  wandered 
in  three  states  tends  to  explain  the  failure  of  the  search 
made,  and  warrants  the  inference  that  he  might  have  con- 
tinued going  from  place  to  place,  and  this  is  strengthened 
by  the  circumstance  that  no  trace  of  him  or  his  remains 
could  be  found  at  Reno.  In  his  last  letter,  he  refers  to  his 
sickness  only  with  reference  to  his  plan  If  he  should  get 
better.  He  was  not  shown  to  have  had  any  organic  dis- 
ease, and  no  ground  appears  for  inferring  that  his  illness 
proved:  fatal,  other  than  his  omitting  to  write.  We  are  of 
opinion  that  the  evidence  was  not  sufficient  to  justify  a  find- 
ing that  he  departed  this  life  earlier  than  presumed  by  law. 
V.  Appellant  contends  that,  under 
B.  ^™^j  e;ji^-j^ ,  Section  3307  of  the  Code  Supplement,  1913, 
nneipiained  sb-  death  is  uot  to  be  presumed  in  a  case  like 
'u^ln^^a'  "^*"  *'''^  ^°  seven  years,  but  only  on  the  unex- 
f^°'™'  ■  ^'"  plained  absence  of  ten  years.  That  section 
reada : 
"When  a  resident  of  this  state  owning  property  there- 
in, or  any  person  who  may  have  been  a  resident  of  this  state, 
has  acquired  or  may  hereafter  acquire  property  or  property 
rights  within  the  state,  absents  himself  from  his  usual  place 
of  residence  and  conceals  hia  whereabouts  from  his  family 
without  known  cause  for  a  period  of  seven  years  or  any 
such  person  who  has  gone  to  parts  unknown  for  a  period 
of  ten  years,  a  petition  may  be  filed  in  the  district  court 
of  any  county  where  such  property  or  a  part  thereof  Is  Bit- 
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nated,  aetting  forth  bdcIi  facts,  bv  any  person  entitlpd  to 
administer  upon  such  absentee's  estate  if  lie  was  known  to 
be  dead,  and  setting  forth  the  names  of  the  persons  who 
would  be  the  legal  heira  of  the  absentee  if  lie  were  dead, 
80  far  as  known,  and  prajing  for  the  issuance  of  letters  of 
administration  upon  such  estate;  thereupon,  said  courtshall 
prescribe  a  notice  addressed  to  such  absentee  and  heirs 
named,  and  order  the  same  to  be  published  in  a  newspaper 
published  in  said  county  to  be  designated  by  the  court,  once 
each  week  for  eight  consecutive  weeks,  and  which  shall  be 
served  personally  upon  all  the  heirs  residing  within  the 
state  ID  the  manner,  and  for  the  length  of  time  as  is  re- 
quired for  the  service  of  original  notices,  proof  of  the  pub- 
lication and  service  of  which  in  manner  and  for  the  time 
ordered  sliall,  at  the  expiration  of  said  period  be  filed  with 
said  petition,  and  thereupon  if  such  absentee  fails  to  ap- 
pear, the  court  shall  hear  the  proof  presented,  and  if  sat- 
isfied of  the  truth  of  the  facts  set  forth  in  the  petition  con- 
cerning the  absentee,  shall  order  letters  of  administration 
upon  the  estate  of  such  absentee  to  issue  as  though  he  were 
known  to  he  dead.  The  court  shall  also  hear  proof  and  de- 
termine who  the  legal  heirs  of  such  absentee  are  and  their 
respective  interests  in  such  estate." 

Two  classes  are  contemplated  by  this  statute:  (1)  One 
coming  within  the  description  of  him  who  "absents  him- 
•aelf  from  his  usual  place  of  residence  and  conceals  his 
whereabouts  from  his  family  without  known  cause  for  a 
period  of  seven  years;"  and  (2)  one  coming  within  the 
description  of  him  who  "has  gone  to  i>arts  unknown  for  a 
period  of  ten  years."  Plainly  enough,  the  absentee  is  in  the 
first  class.  Though  he  may  have  departed  without  purpose 
of  returning,  he  kept  up  correspondence  with  his  family 
until  shortly  after  his  mother's  death,  and,  though  his  wife 
and  daughter  and  a  brother  and  sister  continued  to  live  at 
Lenox,  none  knew  of  bis  whereabouts.  He  then  absented 
,  Vol.  180  lA.— 18 
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hiiuBelf  from  his  usual  place  of  residence  in  thia  state,  and 
lie  thereafter  concealed  himself  from  his  family  without 
known  cauae.  But  when  any  person,  a  resident,  or  who 
may  have  been  a  resident,  without  more,  even  though 
there  were  none  who  would  be  likely  to  hear  from  him  or 
know  his  whereabouts,  "has  gone  to  parts  nnknown  for  a 
period  of  ten  years,"  then  the  presumption  of  death  so  far 
arises  that  an  administrator  may  be  appointed  for  property 
had  or  by  him  acquired  in  this  state.  In  such  a  case,  the 
presumption  of  death  might  not  arise  under  the  common- 
law  rule  of  evidence,  and  this  portion  of  the  statute  was 
evidently  enacted  in  order  to  conserve  any  property  for 
those  who  would  be  entitled  thereto  in  event  of  the  absen- 
tee's death.  The  section  does  not  pui-port  to  deal  with  the 
rule  of  evidence  fixing  the  period  of  absence  within  which 
death  might  be  presumed,  but  merely  the  conditions  on 
which  administration  will  be  granted  and  distribution  or- 
dered. Aa  William  P.  Meagher  departed  this  life  some 
months  before  the  estate  was  ready  for  distribution,  the 
court  rightly  decreed  that  his  daughter,  lolene,  was  enti- 
tled to  $1,000  only,  and  that  the  remainder  of  the  estate 
should  be  distributed  to  the  other  children  of  testatrix, 
and  to  the  heirs  of  any  who  are  dead. — Affirmed. 

Gaynob,  C.  J.,  Evans  and  Salinoeb,  JJ.,  concur. 


J.  W.  McCann,  Appellant,  v.  E.  W.  Claek  et  al.,  Appellees 
(and  one  other  case). 

FBAUD:  Eatlflcatlan  by  Principal — Evldanee.  Evidence  reviewed, 
and  lield  InsuDlclent  to  show  ratification  by  defendant  of  the 
fraudulent  acts  of  an  asaumed  agent 

Appeal  from  Polk  District  Court W.  H.  McHbnet,  Judge. 

Tuesday,  Jdne  19,  1917. 
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Action  (or  damages  for  fraud.  It  is  averred  that  the 
alleged  fraud  was  actual);  perpetrated  by  the  defendautB 
ECaraes  Brothers  and  b;  oue  Northnp,  as  purported  agents 
of  the  defendant  Clark;  that  the  defendant  Clark,  as  the 
purported  principal,  ratified  the  acts  of  the  alleged  agents 
by  accepting  the  benefits  of  the  contract  fraudulently  ob- 
tained by  -such  agents.  At  the  close  of  all  the  evidence, 
there  was  a  directed  verdict  for  the  defendant  Clark  and 
for  the  defendants  Bameei  Brothers.  Northap  had  orig- 
inally been  made  a  party  defendant,  but  the  plaintiff  vol- 
nntarily  dismissed  the  action  as  to  him  before  trial.  This 
case  was  before  us  on  a  former  appeal  of  the  plaintiff's  and 
was  reversed  and  remanded.  See  166  Iowa  705.  Pur- 
suant to  such  remand,  the  cause  was  again  tried,  with  the 
re^lt  here  indicated.  Our  first  impressions  of  the  present 
record  were  that  our  former  holding  would  necessitate  an- 
other reversal  and  remand  of  the  case.  An  examination  of 
this  record,  however,  discloses  a  materially  differ^t  state 
of  the  evidence  from  that  contained  in  the  former  rec- 
ord, and  requires  us  to  pass  upon  the  merits  of  this  appeal 
regardless  of  the  former  reversal. — Affirmed. 

A,  A.  McQarry,  for  appellant. 

F.  H.  Helsell,  J.  W.  White  and  Eunn  £  Jones,  for  ap- 
pellees. <  t   J   4>>  l«j 
E3vAN8,  J. — 1.    On  and  before  April  12, 
FKA(n>:  rittflcA-  1911,  the  plaintiff  was  the  owner  of  a  eeo- 

OoB  by  prlncl- 

pal:  eridrace.  eral  store  m  the  little  town  of  Cummings, 
in  Warren  County.  Defendants  Barnes 
Brothers  were  real  estate  agents  in  Dee  Moines.  Former 
defendant  Northup  was  also  a  real  estate  agent  in  Dea 
Moines.  Defendant  E.  W.  Clark  was  a  resident  of  Sioux 
Rapids.  Plaintiff  McCann  was  embarrassed  with  debts, 
and  was  anxions  to  sell  his  stock  of  goods.  This  desire  was 
shared  by  the  Bank  of  Cummings,  a  creditor,  which  held 
an   unrecorded   mortgage  for  |1,300  against  such  stock. 
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C^ftsadj  was  the  vice-president  of  this  bank,  and  GlyDH,  its 
castiier.  On  April  12,  1911,  Cassady  and  McCnnn  came  to 
t)ie  ofQce  of  Barnes  Brotliers  at  Des  Moines  and,  in  effect, 
liEted  the  f-tock  of  goods  witti  Barnea  Brothers  for  sale  or 
trade.  A  comrnis^ion  of  |200  bad  previonsly  been  agreed' 
on  between  McCann  and  Ca»gady,  and  it  was  then  agreed 
with  the  Biiimes  Brothers  that  such  commissioo  should  be 
split  between  them  and  Cassady.  Two  days  later,  Barnes 
Brothers  found  a  prosi)ective  customer  in  Korthnp,  who 
claimed  to  have  the  agency  for  a  sale  or  trade  of  80  acres, 
located  on  the  Sknnk  River  in  Jasper  County,  and  belong- 
ing to  the  defendant  Clark.  On  April  16th,  Northup  and 
Clyde  Barnes  and  plaintiff  McCann  went  upon  the  land  for 
examination.  The  land  being  satisfactory  to  McCann,  the 
parties  met  at  the  Cummings  Bank  on  April  17th,  and  a 
contract  of  exchange  of  the  land  and  the  stock  of  goods  was 
entered  into  in  the  names  of  Clark  and  McCann.  Clark's 
name  was  signed  by  Northup  as  a  purported  agent.  At  the 
same  time,  a  bill  of  sale  was  executed  by  McCann  to  Clark, 
and  delivered  either  to  Barnes  or  to  Northup.  This  bill 
of  sale  warranted  the  title.  After  the  execution  and  de- 
livery of  these  papers,  Cassady  disclosed  the  fact  that  the 
bank  held  a  11,3(10  mortgage  on  the  stock.  He  thereupon 
delivered  the  inopt<;Hge  to  Barnes  to  be  delivered  to  Clark 
when  Clark  executed  a  deed  of  the  land.  The  bank  retained 
the  ¥1,:{(I0  note.  At  the  same  time,  McCann  assigned  to 
the  Cummings  Bank  all  his  interest  in  the  land  contract 
above  referred  to,  and  directed  that  the  deed  of  the  land 
puranaut  thereto  sliould  he  made  to  Glynn,  the  .cashier.  A 
formal  transfer  of  possession  of  the  stock  of  goods  was 
made  to  Northup  in  this  manner:  McCann  delivered  the 
keys  to  Northup.  and  Northup  delivered  the  same  to  Miss 
Slizner,  the  clerk  who  had  been  in  charge  of  the  store  for 
McCann  during  his  entire  ownership  thereof.  These  for- 
malities were  observed  because  of  fear  of  interference  by 
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opeditoi-s,  several  of  whom  were  wholesale  houses.  The  bill 
of  sale  was  put  into  the  band^  of  Barnes,  to  be  delivered  to 
riurk  when  a  deed  shoald  be  received  from  Clark.  But  Cas-  . 
sad;  requested  that,  for  the  protection  of  all  partie'^,  the 
bill  of  sale  should  be  recorded  at  once.  This  was  agreed  to 
by  Northup,  and  the  same  was  accordingly  done.  North- 
iip  had  in  fact  no  authority  to  sign  Clark's  name  to  any 
contract.  He  had  no  authority  to  sell  or  trade  the  land  in 
question.  He  had  ascertained  from  Clark  that  the  land  was 
for  «ale  or  trade,  and  that  Clark  wonld  accept  a  stock  of 
goods  in  trade  if  be  was  satisfied  therewith.  The  utmost 
that  could  be  implied  from  the  foregoing  would  be  that 
Xorthup  had  authority  to  find  a  customer  for  Clark. 
Clark  came  to  Des  Moines  on  April  21st,  and  then  learned 
for  the  first  time  of  the  proposed  trade.  In  his  conversa- 
tion with  Northup  on  the  subject,  it  developed  that  North- 
up  was  mistaken  in  his  conception  of  the  boundary  lines 
of  this  eighty.  There  were  no  improvementa  on  the  land, 
and  its  boundaries  were  not  readily  ascertainable.  There 
was  ao  old  fence  extending  eastward  from  the  highway  on 
the  west.  At  the  time  of  the  visit  of  the  parties  .to  the 
land,  this  fence  was  taken  to  be  the  north  line  of  the  land, 
described  as  the  north  half  of  the  northwest  quarter  of  Sec- 
tion 24.  Id  truth,  this  fence  was  located  10  or  15  rods 
farther  south  than  the  north  line.  In  looking  over  the 
land,  therefore,  and  estimating  it^  extension  toward  the 
south  from  such  fence,  their  estimates  took  in  land  ad- 
joining on  the  south,  which  was  deemed  to  be  better  land. 
This  mistake  having  come  to  light  in  the  conversation  at 
Des  Uoiues  between  Northup  and  Clark  and  the  Barnes 
Brothers,  Clark  refused  to  have  anything  further  to  do  with 
the  matter  until  the  mistake  should  be  brought  to  the  at- 
tention of  McCann.  The  parties  went  to  Cummingd  and 
met  McCann  and  Cassady  at  the  bank,  and  there  a<tvised 
tbem  of  the  mistake.    At  the  same  time,  Clark  expressed 
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his  willingness  to  deed  tlie  land  described  in  the  contract 
and  to  accept  tbe  etocli  of  goods  in  payment  therefor,  if 
McCann  so  desired  after  being  infonned  of  the  mistaken 
boundary.  It  is  undisputed  that  both  McCann  and  Cassa- 
dy  elected  not  to  accept  Clark's  land  and  to  rescind  the 
Northup  contract.    Cassady  testified  as  follows: 

"]lfr.  Clark  aaid  he  was  willing  to  give  bim  tbe  bill  of 
sale  back  for  the  stock  or  fix  it  any  way  satisfactory,  and 
I  said  I  thought,  under  the  circumstances,  that  Mr.  McCann 
had  better  take  the  'bill  of  sale  back  and  call  the  deal  off. 
Mr.  Clark  gave  me  the  bill  of  sale  he  had  then.  I  said  that 
before  and  I  say  it  now." 

Id  every  legal  sense,  this  ended  Clark's  connection  with 
the  transaction.  The  only  pretense  of  dispute  with  Clark 
arose  afterwards,  as  to  the  form  in  which  his  apparent  in- 
terest under  the  bill  of  sale  should  be  relinquished.  Clark 
expressed  himself  aa  ready  and  wilting  to  sign  any  paper 
deemed  reasonably  necessary  to  that  end.  Casaady  pre- 
pared for  his  signature  a  formal  bill  of  sale,  with  covenants 
of  warranty.  Clark  asked  that  a  provision  should  be  in- 
serted to  the  effect  that  such  bill  of  sale  was  made  by  him 
in  cancellation  of  the  previous  bill  of  sale.  Casaady  tes- 
tified at  this  point  as  follows : 

"He  said  he  would  make  a  bill  of  sale  back  to  the  man 
that  he  got  it  from,  and  that  he  wanted  to  put  in  the  bill 
of  sale  that  this  was  made  to  nullify  a  bill  of  sale  that  had 
been  made  to  him.  Mr.  Clark  did  not  sign  the  bill  of  sale 
after  I  made  it  out.  Exhibit  3  is  the  bill  of  sale  that  was 
written  out  by  my  Btenographer  in  that  bank.  I  did  not  put 
that  in  the  bill  of  sale,  that  'this  is  to  nullify  a  certain  bill 
of  sale  given  by  Mr.  McCann  to  E.  W.  Clark,  dated  April 
17,  1911." 

Cassady  was  not  willing  to  insert  this  clause  because 
of  its  possible  effect  upon  creditors.  Naturally,  Clark  was 
not  willing  to  become  involved  in  any  manner  with   Mc- 
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Cann'B  creditors.  Casaady  then  proposed  that  Clark  exe- 
cute a  bill  of  sale  io  blank  as  to  the  grantee  and  leave  the 
same  in  the  hands  of  Barnes  for  future  ose.  Clark  was  not 
willing  to  do  this.  Such  a  course  would  necessarily  involve 
him  in  liability  to  an  innocent  grantee,  whose  name  might 
thereafter  be  inserted.  The  final  outcome  of  this  negotia- 
tion was  that  Clark  took  the  bill  of  sale  prepared  ^ly  Cas- 
sady  and  inserted  therein  the  following:  "This  bill  of  sale 
is  to  nullify  a  certain  bill  of  sale  between  J.  W.  McCann 
and  E.  W.  Clark,  dated  April  the  17th,  1911;"  and  on  the 
same  day,  executed  the  same  in  such  form,  duly  acknowl- 
edged, and  left  it  with  Barnes  for  the  plaintifiF,  and  re- 
turned to  his  home.  Clark  never  assumed  any  dominion 
orer  the  property  and  never  received  a  dollar  of  benefit 
from  the  transaction  in  any  way.  He  was  clearly  right  in 
his  insistence  that  the  paper  to  be  executed  by  him  should 
show  openly  the  purpose  for  which  it  was  executed.  He 
was  clearly  right,  also,  in  refusing  to  execute  a  bill  of  sale 
to  a  blank  grantee. 

This  action  is  for  damages  predicated  upon  allied 
fraud  and  deceit  upon  the  part  of  IN'orthup  and  Barnes  lu 
representing  to  plaintiff  the  subject  matter  of  the  con- 
tract. Confessedly,  Clark  did  not  participate  In  the  orig- 
inal fraud.  The  petition  connects  Clark  therewith  by  the 
following  all^:ation8: 

"And  that  plaintifF,  acting  thereon  and  relying  on  the 
statements  and  inducements  aforesaid  and  representations 
aforesaid,  delivered,  transferred  and  conveyed  to  defend- 
ants and  to  E.  W.  Clark  the  certain  stock  of  goods  afore- 
said, and  the  bill  of  sale  thereof  was  taken  by  said  Clark 
and  placed  of  record  in  Warren  County,  Iowa,  and  sa]d 
Clark  took  possession  of  and  managed  and  controls  said 
stock  of  goods  and  owns  same,  thereby  ratifying,  approv- 
ing and  confirming  all  acts  and  transactions  of  said  Barnes 
Brothers  and  said  Kortbup,  and  still  refusing  to  deed,  con- 
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ve;  and  tranafer  to  said  plaintiff  the  said  lands  bo  shown 
or  any  lands  or  real  estate  whatever;  that  by  these  means, 
acts  and  transactions  aforesaid,  the  said  defendants  have 
defrauded,  cheated,  swindled  the  said  plaintiff  oat  of  his 
stock  of  goods  aforesaid." 

If  Northup  was  guilty  of  any  fraud,  then  the  conduct 
of  Clark  was  the  very  reverse  of  a  ratification.  The  evi- 
dence, therefore,  wholly  fails  to  sustain  the  petition  in  this 
respect,  in  that  it  fails  to  show  any  ratification  by  Clark 
of  the  alleged  fraud  or  mistake  of  his  alleged  agents.  The 
allegation  that  Clark  received  the  benefits  of  the  contract 
is  wholly  nnsnpported  in  the  evidence.  The  fact  is  that 
the  stock  of  goods  remained  in  the  same  building,  the  pos- 
session of  which  was  in  McCann  und^  a  lease  from  bis 
landlord  until  it  was  levied  upon  and  sold  under  process 
against  McCann  in  favor  of  his  creditors.  It  was  thus  all 
subjected  to  tlie  payment  of  his  debts.  We  think  it  clear 
that  the  evidence  wholly  fails  to  sustain  the  petition  in  its 
declaration  of  liability  on  the  part  of  Clark. 

2.  Did  the  evidence  warrant  a  finding  of  liability 
against  the  Barnes  Brothers?  The  plaintiff  assumes  that 
the  Barnes  Brothers  were  acting  as  agents  for  Clark. 
Even  the  evidence  on  behalf  of  plaintiff  is  wholly  to  the 
contrary.  They  were  confessedly  employed  by  McCann  and 
Cassady.  The  question,  however,  whose  agents  they  were 
is  not  controlling,  under  the  allegations  of  the  petition. 
If  they  were  guilty  of  deceiving  the  plaintiff,  their  liability 
surely  could  not  be  minified  because  they  were  acting  aa 
his  own  agents.  Does  the  evidence  show  any  fraud  or  de- 
ceit on  their  part?  We  think  it  does  not.  The  only  testi- 
mony on  the  subject  is  that  Clyde  Barnes,  who  went  with 
McCann  and  Northup,  had  never  been  upon  the  land  be- 
fore, and  knew  nothing  about  its  location  except  what  bi 
ascertained  from  Northup.  Northup  had  been  npon  the 
premises  before.    We  have  no  occasion  to  consider  whethra 
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the  evidence  would  have  been  snfficient  to  go  to  the  jury  as 
to  the  liability  of  Northup.  The  plaintiff  himself  dia- 
tuissed  as  to  him.  We  reach  the  conclusion  that  the  trial 
court  properly  directed  the  verdict  for  all  the  defendants. 
3.  The  Cummings  Bank  brought  action  against  the 
same  defendants,  predicated  upon  the  Bame  state  of  facts, 
and  npon  the  further  fact  that  it  was  a  mortgagee  of  the 
Rtocb  of  goods.  This  case  was,  by  stipulation,  tried  in  the 
district  conrt  upon  the  same  evidence  as  in  the  case  of  Mc- 
Cann.  The  trial  court  directed  a  verdict  therein  for  the 
defendants  upon  the  same  grounds  as  in  the  3fcCann  case. 
Ad  appeal  being  taken  therein,  both  appeals  were  sub- 
mitted together.  Our  foregoing  conclusions  in  the  Mo- 
Conn  case  are  decisive  also  of  the  appeal  in  the  second  case. 
The  judgments  below  will  be  affirmed  in  both  appeals. — Af- 

Qaxnok,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Blanche  McWilliams,  Appellant,  v,  M.  M.  Robertson 
et  al..  Appellees. 

PBOOESS:     Original    Notice — Service— Overcomtng    Betnm.      The 

1  strong  preBiimptloa  of  verit:r  wblch  attaches  to  a  return  by  the 
Gherlll  ot  Bervlce  of  an  original  notice  la  only  overcome  by  clear 
and  aatlstactory  evidence  to  the  contrary,  EvJdence  reviewed, 
and  held  inaufficlent  to  set  aside  a  default  Indgment  on  the  plea 
that  the  return  of  service  was  false. 

FBOOESS:     Original    Notice— Service— Non-Esasntlal    Bedtals.      A 

2  return  of  service  of  an  original  notice  which  reciten  service  on 
the  defendant  by  name,  by  aerving  a  membnr  of  defendant '3  fam- 
ily, need  not  again  repeat  the  name  at  defendant  In  the  recital 
that  defendant  was  "not  found  In  the  county  of  his  reaUence.'' 

7BOCESS:     Otlginal   Notice— Service — Verity— Evidence.     The   fol- 

3  lowing  tacts  are,  in  some  degree,  corroborative  of  the  Irutbful- 
oew  of  a  return  of  service  of  an  original  notice: 
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1.  The  poBltlve  teetfmODy  n[  the  officer  tbfti  he  nerer  nuds  a 
falae  return. 

2.  That  tbe  notice  and  copy  were  delfvered  to  the  officer  wtth 
the  addreBBBB  of  the  defendants  indorsed  thereon,  and  that  tha 
officer  went  to  that  address  to  nialie  service. 

Appeal  from  Polk  District  Court. — Hubert  Uttbbbace, 
Judge. 

TUBBDAY,  JONB  19,  1917. 

Motion  to  vacate  a  default  judgment,  on  tbe  alleged 
ground  that  the  defeudauts  in  the  principal  action  were 
never  served  with  notice,  and  that  the  return  of  service 
made  by  the  sheriff  is  false.  There  is  a  resistance,  which 
denied  tbe  allegations  of  the  motion  and  relied  upon  the  re- 
turn of  service  made  by  the  deputy  sheriff.  Motion  was  sus* 
taiued,  the  judgment  vacated ;  hence  this  api>eal. — Beveraed. 

Royal  cE  Royai,  tot  appellant. 

Sunn  cS  Jones,  for  appellees. 

Salinger,  J. — T.  Appellant  Sled  a  pe- 
1.  phocisb:  orii.  fition  in  said  district  court  on  December  24, 
doming  rttum.  ^^^^t  Seeking  judgment  against  appellees 
on  a  certain  promissory  note.  A  judgment 
on  default  for  want  of  appearance  was  entered  upon  the 
return  of  service  made  by  the  sheriff,  made  through  C.  M. 
Miller,  deputy,  certifying  that  he  personally  served  the  same 
on  the  within  named  Cora  E.  Robertson ;  also  that  he  served 
same  on  the  within  named  M.  M.  Robertson  by  leanng  n 
copy  at  tie  house  of  M.  M.  Robertson  in  Dea  Moinea  Town- 
ship, Polk  County,  Iowa,  tbe  same  being  his  usual  place 
of  residence,  with  Mrs.  M,  M.  Robertson,  a  member  of  his 
family  over  14  years  of  age,  and  reciting  further  that  said 
was  not  found  in  Polk  County,  Iowa,  after  dili- 
gent search.  The  trial  court  set  aside  tbe  judgment,  thus 
holding  that  service  of  notice  was  not  made. 
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It  will  be  noticed  that,- as  to  the  hue- 
irS?^nottce*:        band,  while  the  return  recites  aubstituted 
noDi-uoDtiai        service  od  him  by  name,  the  name  is  not  re- 
peated in  the  further  recital  of  not  finding 
him  in  the  county  after  diligent  search.     We  are  not  in- 
clined to  give  much  weight  to  this  failure  to  repeat.    Thero 
is  no  statute  that  requires  naming  the  person  again  in  the 
recital  of  failure  to  find.    As  to  this  being  nonessential  and 
not  required,  Singatad  v.  Hanson,  150  Iowa  324,  has  some 
applicability,  especially  as  there  is  no  question  that  the  re- 
tarn  as  a  whole  can  be  construed  to  refer  to  none  other 
than  the  one  named  in  the  first  part  of  the  same. 

There  is  a  confusion  which,  to  some  extent,  adds 
strength  to  the  claim  that  no  service  was  made.  The  re- 
tnm  certifies  that  service  on  the  wife  was  made  on  the  2;!d 
of  December,  and  the  substituted  service  made  by  serving 
the  wife  on  the  24th  of  December.  The  oflQcer  has  no  per- 
sonal recollection  on  whether  he  made  service  twice,  and  on 
the  23d  and  2ith.  He  admits  that,  ordinarily,  when  he 
serves  a  notice  on  husband  and  wife,  he  serves  both  at  the 
same  time,  and,  while  he  will  not  be  positive,  he  thinks  he 
did  make  both  services  at  the  same  time.  He  does  remem- 
ber he  made  two  trips,  but  will  not  say  whether  he  served 
the  woman  one  day  and  returned  and  served  her  again, 
and  admits  that,  notwithstanding  the  return,  he  may  have 
made  both  services  on  one  day.  We  find  the  probabilities  to 
be  that  he  went  there  at  some  time  during  December  2'iid, 
when  no  one  was  at  home.  There  was  no  one  at  home  be- 
tween two  and  five  o'clock  in  the  afternoon  of  December 
23d.  Had  the  officer  called  then,  he  had  occasion  for  a  sec- 
ond call.  As  he  says  he  made  the  service  in  the  evening, 
-  after  the  lamps  were  lighted,  if  that  was  the  evening  of  the 
24tfa,  we  have  no  occasion  to  go  into  where  the  Robertsons 
■were  on  that  day  before  evening  of  the  day.  On  that  even- 
ing, the  husband  arrived  home  about  7:30,  and  after  that 
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time,  all  three  were  at  home  all  evening.  Mrs.  Robertson 
Bays  they  had  a  Christmas  tree,  and  were  not  disturbed. 
In  so  far  as  there  is  a  claim  that  the  notice  was  served  on 
her  that  evening  and  at  the  door,  and  after  she  identified 
herself,  her  testimony  conflicts  with  such  claim.  But  she 
is  not  corroborated,  and,  as  we  think,  weakened.  It  is 
very  significant  that  the  daughter  cays  no  one  came  there 
during  the  day  of  the  24th  and  read  op  left  any  paper  with 
her  mother.  This,  of  course,  does  not  corroborate  Mrs. 
Robertson  in  the  claim  that  no  paper  was  served  that  even- 
ing, and,  on  the  contrary,  tends  to  weaken  her  testimony; 
because,  if  it  were  the  fact,  the  daughter  would  not  have 
limited  herself  to  denial  of  service  in  the  daytime  of  Decem- 
ber 24th,  but  would  at  least  have  added  her  own  to  the 
statement  of  her  mother  that  no  one  disturbed  them  on 
that  evening.  It  is  even  more  significant  that  the  husband, 
who  was  at  home  that  evening,  ia  not  made  a  witness.  It 
is  not  even  made  clear  that  the  daughter  could  affirm  or 
deny  service.  If  the  service  was  made  at  the  door  on  call- 
ing ont  the  mother,  the  daughter  might  know  nothing 
about  it,  because  she  admits  that  she  does  not  always  go 
to  the  door  when  one  calls  to  see  her  mother,  and  would  not 
always  know  when  there  was  a  knock  or  ring,  or  what  went 
on  with  one  who  went  to  the  door  in  response. 

Though  the  officer  says  he  does  not  now 
8.  PHocrKfl :  orig-  recognize  the  wife,  he  does  say  that  he 
erideiTce  '*''*"  asked  for  her  by  name;  that  a  woman  came 
to  the  door  and  said  she  was  the  named 
person;  that  he  served  that  person,  and  served  her  but 
once;  but  that,  as  to  details  of  the  cirrunistances  of  mak- 
ing service,  he  must  rely  on  the  return.  He  adds  that 
he  is  positive  he  never  made  a  return  unless  he  had  mad<* 
the  service  certified  to.  In  a  way,  Shckan  v.  Stuart.  117 
Iowa  207,  holds  that  this  deduction  furnishes  a  corrobora- 
tive circumstance  for  the  claim  of  service. 
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It  IB  quite  natural  that  an  officer  id  a  city  )ike  Des 
Moines  findfi  it  difficult  to  give  a  clear  account,  based  upoo 
personal  Tecollection,  of  the  details  of  serving  all  original 
notices  served  bj  him.  There  is  no  reason  why  Mr.  Hobert- 
aon  and  the  daughter  Bhould  not  be  able  to  speak  clearly 
as  to  whether  or  not  one  particular  notice  was  served  on  the 
mother  of  the  household,  on  a  Christmas  Eve,  when  the  fam- 
ily was  celebrating  with  a  tree. 

The  attorney  for  the  plaintiflE  delivered  to  the  sheriff 
notices  and  copies  for  the  Robertsons  and  endorsed  their 
address  upon  the  copies;  the  sheriff  went  to  that  addre-fs. 
This,  according  to  Wyland  v.  Frost,  75  Iowa  209,  is  some 
corroboration  for  the  claim  that  service  was  made, 
la 

"The  truth  of  the  return  is  proven  by  tiie  signature 
of  the  sheriff  or  his  deputy,  and  the  court  shall  take  ju- 
dicial notice  thereof."    Code  Sec.  3524. 

It  is  elementary  that  public  policy  requires  clear  and 
Bstisfactory  proof,  before  a  judgment  will  be  set  aside 
against  the  return  of  the  sheriff  that  notice  of  suit  wan  duly 
Berved.  While  in  none  of  them  the  facts  are  exactly  alike, 
or  yet  like  the  facts  in  the  instant  case,  the  following  of 
onr  decisions,  despite  differences  as  to  facts,  establish  such 
a  rule  of  evidence.  See  Hoitt  v.  Skinner,  99  Iowa  300; 
Shchan  v.  Stuart,  117  Iowa  207;  Ketchum  v.  White,  72 
Iowa  193;  Mosher  v.  McDonald,  128  Iowa  68,  at  70;  Miller 
V.  Minneapolis  &  St.  L.  R.  Co.,  119  Iowa  41 ;  Galvin  v.  Dai- 
ley,  109  Iowa  332;  Farnsley  v.  StilUcell,  107  Iowa  631;  Wy- 
land V.  Frost,  75  Iowa  209;  Bowden  v.  Sadley,  138  Iowa 
711. 

We  are  of  the  (pinion  that  an  application  of  this  rule, 
and  a  fair  analysis  of  the  testimony  pro  and  con,  aliunde 
the  return,  make  it  clear  that  the  evidence  was  insufficient 
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to  warrant  setting  aside  tlie  judgment  of  appellant    Where- 
fore, that  action  must  be  set  aside  and — Reversed, 

Gaynob,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


Mary  Meybss,  Appellant,  v.  Joseph  Wonick  et  al.,  Ap- 
pellees. 

HIGHWAYS:  EstabllBliinaiit--Bo(ii)daxle3 — BTldence.  Evidence  aa 
to  the  true  line  of  a  blgbway  reviewed,  and  held  loBufflcIent  to 
Jnstlf;  the  decree  of  the  trlnl  court 

Appeal  from  Johnson  District  Court. — R.  P.  Howkll,  Judge. 

Tuesday,  Junk  19,  1917. 

CoNTBOvBHSY  over  location  of  a  highway.    On  hearing, 
the  petition  was  diemissed.    PlaiutifF  appeals. — Reversed. 

Bailey  &  Murphy,  tor  appellant. 
Otto  &  OttOj  for  appellees. 

Ladd,  J. — Plaintiff  owns  Lot  8  of  8ec- 
"wtahioSt:*^  tion  5  in  Township  80  North,  Range  fi  West 
S?£S3S?."''  of  the  5th  P.  M.,  as  anrveyed  by  the  govern- 
ment, and  defendants  Frank  and  William 
Lovetinsky,  Lot  1  of  Section  8  to  the  south.  Between  these 
tracts  is  what  is  known  as  the  Sugar  Bottom  Road.  Ow- 
ing to  a  controversy  as  to  whether  defendants  were  en- 
croaching on  this  road  with  fences,  they  called  out  the  other 
defendants  as  trustees  of  Newport  Township,  to  fix  the  lines 
where  fences  should  be  located,  and  had  a  survey  made  by 
Ott,  to  ascertain  the  section  line.  The  trustees  ordered 
the  fences  removed  to  a  line  20  feet  each  way  from  tbe  line 
as  established  by  this  surveyor.  The  only  issue  is  whether 
the  section  line  was  as  staked  and  platted  by  this  surveyor, 
though  considerable  evidence  was  adduced  tending  to  show 
that  the  fences  as  now  existing  were  in  the  highway.    Holt 
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surveyed  the  line  at  the  iuatance  of  plaintiff.  The  highway 
record  describes  the  road  aa  "commfencing  at  a  point  on  the 
east  bank  of  tbe  lova  River,  where  the  section  line  divid- 
ing Sections  5  and  8,  Township  80,  Range  6  West,  crosses 
said  river,  from  thence  on  said  section  line  vest  to  north- 
east comer  of  Section  8  aforesaid,  etc.,  said  road  being  40 
feet  wide."  The  northeast  corner  of  Section  8  is  not  in  dis- 
pute, and  Ott  testified : 

"As  I  .went  along  west,  I  found  a  stone  at  the  half 
mile,  tbree-qnarters  and  mile,  half-section  line,  three-  - 
quarters  and  mile  stone.  The  half-mile  atone  is  located 
1,122  feet  south  of  the  true  Hue.  I  determined  that  by 
rniining  a  line  from  the  northeast  comer  of  Section  8  clear 
across  the  section  and  back  bj  the  rock,  and  I  found  that 
rock  too  far  south  by  17  links,  or  11,22  feet.  The  quarter- 
(Section  stone  is  imbedded  on  the  west  slope  of  a  hillside 
with  heavy  timber  surrounding.  This  is  the  one  I  referred 
to.  That  is  called  the  quarter  stone,  but  it  is  the  half-sec- 
tion stone.  The  mile  stone  is  out  in  the  open  and  clear 
ground.  After  I  made  the  survey  of  the  center  of  the  road, 
I  made  the  plat  showing  the  location  of  the  fences  on  the 
north  and  south  side  of  the  road  in  question.  By  referring 
to  the  plat,  the  Myers  fence  at  the  weat  end  near  the  river 
about  tbe  edge  of  vegetation  is  14.72  feet  in  the  road.  I 
took  5  measurementR.  At  the  starting  point  east  end,  the 
Myers  fence  is  2.3  feet  in  the  road.  Down  near  Mr.  Myers' 
gate,  he  was  4  feet  in  the  road.  The  next  angle,  the  same 
distance.  The  last  angle,  8.12  feet,  and  down  near  the 
river,  as  I  stated  before.  The  fence  there  turns  very  ab- 
ruptly into  the  highway.  The  fence  was  all  smashed  down 
and  drift  wood  piled  on  it.  I  think  at  a  former  time  I  rec- 
ognized where  the  fence  had  been  moved,  but  not  thia  last 
time  I  made  a  survey  relative  to  that  Sugar  Bottom  Road 
three  times,  and  in  making  the  survey,  I  followed  the  field 
notes  as  recorded  in  the  auditor's  office." 


Meters  v.  Wonick. 


Gross-examiantton. 


"In  order  to  ascertain  fhe  true  location  of  the  eection 
line  between  those  porliona  of  Sections  5  and  8  which  lie 
east  of  the  Iowa  Biver,  I  ran  a  line  from  a  stone  on  the  east 
side  of  those  two  sections  to  a  stone  which  I  believed  to  be 
on  the  west  side  of  those  two  sections.  I  belieyed  the  stone 
I  found  on  the  west  line  of  those  sections  was  at  the  north- 
west corner  of  Section  8,  "  •  •  I  assumed,  yea,  sir; 
but  the  assumption  was  based  on  this  by  it  lining  np  as  it 
did  with  the  other  stones." 

As  the  land  had  been  cleared  of  timber,  he  did  not  look 
for  bearing  trees  or  their  stumps,  nor  did  he  dig  for  mark- 
ing stone  in  the  vicinity.    He — 

"Saw  it  was  useless  to  attempt  to  find  anything  to 
identify  it.  *  •  •  I  found  the  survey  that  had  been 
made  there  some  years  previous,  and  I  took  up  the  line  op 
stakes  and  ran  them  from  the  northeast  comer  of  Section 
8  to  the  center,  I  traced  those  stakes  and  took  up  this 
line  and  just  continued  that  on  as  the  random  line.  Then 
I  corrected  back  and  located  the  true  line.  •  •  •  i 
reached  the  conclusion  that  the  true  line  between  Sections 
5  and  8,  as  indicated  by  this  plat,  was  reached  by  running 
a  straight  line  due  east  and  west  between  this  stone  on 
the  west  side  of  Sections  5  and  8  and  the  stone  on  the  east 
side  of  Sections  5  and  8.  This  stone  at  the  east  side  of 
Sections  5  and  8  is  the  stone  included  in  the  circle  on  the 
plat  that  is  marked  4,  5,  8  and  9.  The  little  portion  of  the 
survey  running  east  of  the  circle  has  no  bearing  upon  the 
matter  at  all.  •  •  *  Q.  You  also  found  a  stone,  did 
you.  the  quarter  quarter  section  stone  on  the  west  of  that 
section  stone?  A.  Yes,  sir.  <J.  Now,  then,  does  your  plat 
correctly  indicate  the  location  of  that  quarter  quarter  section 
stone?  A.  Yes,  sir,  that  is  its  relation  to  the  true  line.  Q. 
Your  plat  shows  that  that  isn't  right  in  that  line,  it  seems  to 
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be  a  little  north?  A.  It  fa  ten  links  north  of  it.  I  could 
readil.T  see  why  that  situation  exists  there,  for  the  reason 
that  the  rock  was  planted  on  the  north  side  of  a  ditch  and 
it  has  been  washed  in  and  evidently  someone  has  picked  it 
ap  and  aet  it  on  the  bank." 

Plainly  enough,  the  stone  found  near  the  northwest 
comer  of  Section  8  was  in  no  manner  identified  as  that 
marking  the  corner.  From  the  circumstance  that  It  was 
about  the  nepeasary  distance  from  the  stone  at  the  north- 
east corner,  the  witness  inferred  that  It  might  be  a  stone 
set  by  tbe  government.  But  this  was  merely  a  guess  con- 
cerning a  matter  which  might  have  been  ascertained  with 
some  degree  of  certaiuty  by  running  lines  to  the  north  and 
eoath  to  known  corners.  Again,  the  surveyor  infers,  with- 
oat  the  slightest  evidence  on  which  to  base  an  inference, 
that  someone  has  moved  the  stone  marking  the  quarter 
qaarter  corner.  What  he  suggests  may  have  happened,  but 
it  is  unnecessary  to  speculate  thereon  in  the  absence  of  evi- 
dence. Holt  testified  to  having  examined  the  certified  copy 
of  the  government  field  notes  and  plat^  in  the  county  audi- 
tor's office;  that  he  next  found  the  principal  object  of  bia 
search : 

"A  stone,  which  marks  the  northeast  comer  of  Sec- 
tion 8,  and  a  stone  which  marks  the  quarter-section  corner 
of  the  north  line  of  Section  8.  The  next  thing  I  did  was  to 
establish  first  by  use  of  a  random  line  then  running  to  the  ' 
random  line  a  tme  line  to  establish  a  straight  line  between 
the  stone  which  marks  the  northeast  corner  of  Section  8  and 
the  stone  which  marks  the  (juarter-section  comer  on  the 
north  line  of  Section  8.  The  first  line  I  run  was  of  necessity 
a  random  line  merely  as  a  means  of  getting  a  true  line  be- 
tween the  two  stones.  I  did  finally  locate  a  straight  line  be- 
tween the  two  stones  I  have  mentioned,  as  the  fences  were 
not,  of  course,  straight  lines,  but  the  center  of  the  highway, 
as  near  as  could  be  determined  by  a  slightly  irregular  fence 
ToL  180  lA.— 19 
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line,  coincided  with  the  Hue  I  ran.  I  made  the  survey  in 
early  part  of  May,  1915.  The  highway  in  controversy  begins 
on  the  east  bank  of  the  Iowa  River.  This  qnarter-section 
corner  I  spoke  of  is  some  little  distance  west  of  the  river. 
The  stone  at  northeast  corner  of  Sectoii  8  is  aboat  1,900  feet 
east  of  the  riwr  bank." 

The  witness  then  described  measurements  showing  that 
both  landowners  had  constructed  their  fences  in  the  high- 
way, and  proceeded : 

"I  have  since  made  a  little  further  examination  to  con- 
vince myself  thitt  the  stones  between  which  I  ran  the  line 
were  true  section  comer  and  quarter  corner.  •  •  •  i 
made  a  search  for  bearing  trees  as  given  by  the  original 
notes  of  the  government  survey.  At  the  quarter  section 
corner,  I  found  the  remains  of  a  stump,  which  is  evidently, 
or  was  evidently,  the  government  bearing  tree,  one  of  the 
government  trees  at  the  qnarter-aection  line.  The  bearing 
tree  was  an  oak  a  certain  distance  in  a  certain  direction 
from  the  stone  at  the  quarter  corner.  I  found  there  at  that 
point  the  rotted  and  covered-oier  stump  of  a  tree.  Q.  Were 
there  any  other  bearing  trees  given  at  tliat  point?  A.  In 
the  original  notes,  an  ironwood  tree  was  mentioned.  The 
ironwood  tree  itself  could  not  lie  found.  There  were,  how- 
ever, several  small  ironwood  saplings,  from  the  size  of  a 
broomstick  up  to  thi-ee  inches,  growing  right  around  where 
this  original  ironwood  tree  had  been." 

He  observed  no  other  ironwood  trees  in  the  vicinity. 

"I  know  that  was  the  quarter  section  stone  by  the 
bearing  tree,  by  evidence  of  its  distance  from  the  northeast 
corner,  by  evidence  of  adjoining  landowners,  and  in  a  gen- 
eral way  by  the  appearance  of  its  location  and  in  respect 
to  the  fence  line,  Q.  What  adjoining  owner  did  you  talk 
with?  A.  Particularly  with  Mr,  Alt,  who  lives  across 
the  river  from  the  road." 

Both  surveyors  speak  of  the  stone  as  marking  the  quar- 
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tt>r  comer,  and  the  evidence  of  Holt  tends  atroogly  to  identi- 
fy it  ae  tliat  originally  planted  as  the  quarter  corner  !u  the 
government  survey.  The  line  from  this  stone  to  the  stone 
at  tlie  northeast  corner  of  Section  8  corresponds  with  the 
fencing  of  the  highway,  and  the  court  should  have  decreed 
that  said  line  was  the  section  line  and  in  the  center  of 
Bugar  Bottoih  Itoad,  and  that  the  boundary  lines  of  said 
road  were  20  feet  each  way  from  said  center,  and  that  the 
plaintiff  and  defen<Jants  Lovetiusky  should  remove  their 
fences  out  to  theae  lines.  See  Quitm  v.  Baagc,  138  Iowa  426. 
The  costs  in  the  distriet  court  will  be  equally  divided 
between  plaintiff  and  the  Lovetinskys,  and  in  this  court 
will  be  taxed  against  the  latter. — Reversed. 

Gaynor,  C.  J.,  Evans  and  SalinoeRj  JJ,,  concur. 


W.  B.  MuEPHY,  Api)ellant,  v.  James  Williamson,  Appellee. 

MASTER  AMD  SERVANT:     Tlu  Belatioa— Ooutract  OreatlDg— Im- 

1  plied  ObligaUotu.  One  who  contrai^ts  to  furnlsti  a  home  to  an- 
other and  hts  family  [mpliedly  agrees  to  treat  such  other  and 
all  memhere  of  tbe  fatuity  with  reasoaable  kindness  and  consid- 
eration. Evidence  reviewed,  and  held  to  eatabllafa  such  harah 
and  Inconsiderate  treatment  aa  to  juattfr  tha  other  party  to 
the  contract  la  abandoning  tbe  same. 

CONTBA0T8:    Conatmction— Entire  or  Sevarable  OoDtracts.     It  la 

2  perauaelve  that  a  contract  Is  nonseverable  when  the  value  ot 
the  different  elements  of  benefit  accruing  thereunder  cannot  be 
separately  determined  with  any  fair  degree  ot  accuracy. 

PRINCIPLE  APPLIED:  An  employee  contracted  to  furnish 
for  10  yea(B,  on  the  employer's  farm,  the  services  ot  hlmaelf. 
wife  and  minor  son.  The  employer,  in  return,  agreed  to  com- 
pensate the  employee  as  follows: 

1.  To  pay  (20  at  the  end  of  each  month. 

2.  To  pay,  at  the  end  of  aald  10  years,  a  sum  equal  to  130  per 
month,  with  4%  Interest  on  such  deferred  aums. 

3.  To  pay,  at  the  end  of  said  10  years,  $500  in  addition  to  tb» 
«bov«. 
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4.  To  furnieh  the  entire  family  with  a  home  and  to  pay  for 
all  living  expenses  except  tor  clotlilng. 

5.  To  furnish  the  ssid  minor  son  with  certain  school  advan 
tagea. 

Held,  the  contract  was  noc-aeverable. 
MA8TEB  AND  8EEVANT;     Serricea  and  CompensatlDU— Non-Sar- 

3  erahle  Contract — Breach— Ueasnie  of  Damages.  A  breach  by  a 
master  ot  a  non-severable  contract  of  employment  arms  the 
servant  with  the  right  to  recover  the  reasonable  value  ot  thp 
services  already  performed.  Irrespective  of  the  compensation 
provided  by  the  breached  contract 

PRINCIPLE  APPLrED:      See  No.  2.. 
APPEAI.  AND  EEROB:    Beview— Parties  EntiUed  to  Allega  Error 

4  — Pleadings — Belated  ObJecUouB.  A  party  may  not  face  an  In- 
definite and  amblguoub  pleading  in  the  trial  court,  make  no 
objection  thereto,  permit  the  trial  court  to  place  an  allowabk 
conBtructlon  thereon,  and,  on  appeal,  for  the  first  time,  raise 
an  objection   of   InBufBcIency. 

MASTER  AND  SERVANT:  Compensation— Contract  Providing  for 
6  Compenaation — Quantum  Meruit — Pleading.  An  allegation  thai 
services  for  which  recovery  Is  sought  were  rendered  under  a 
contract  tcfticft  spfrt/led  the  compensation  reciiitable,  does  not 
neceasartly  exclude  evidence  of  the  reasonable  value  of  thf 
services.  So  held  where  the  scrvlcps  were  rendered  under  a 
non-severable  contract  wrongfully  breached  by  the  master. 

Appeal  from  lotca  District  Court, — B.  P.  Howell,  Judge. 
Tuesday,  June  19,  1917. 
Action  for  damageB  for  breach  of  contrnot.    The  de 
fendant  denied  the  breach  oa  his  part,  and  counterclaimed 
against  the  plaintiff  for  damages  for  breaeh  on  Mb  part  of 
tlie  same  contract.     Thei-e  was  a  verdict  for  the  defendant 
ou  the  counterclaim,  and  the  plaintiff  appeals. — Affirmed. 
W.  E.  Wallace,  for  appellant 
Popham  (6  Havner,  for  appellee. 

Evans,  J.— Plaintiff's   petition   was   in 

^'  ""^Tr^uie      *^**  counts.    The  first  count  declared  upon 

iract'°creating ■    *  promissory  note,  which  was  admitted  by 

tk.M."'  "'''''*"     *'^^    defendant    in  his  answer.      Plaintiff'» 

second  count  pleaded  a  written  contract, 
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I 
whereby  the  plaiDtifF  contracted  for  the  services  of  the  de- 
fendaot  and  of  his  wife  and  son  fopra  period  of  10  years; 
alleged  that  the  defendant,  after  rendering  sepvlces  there-, 
under  for  a  period  of  9^  months,  breached  and  abandoned 
the  same,  and  that  the  plaintiff  was  thereby  damaged  in  the 
sum  of  11,100-.  The  defendant  admitted  the  execution  of 
the  contract;  denied  breach  thereof  on  his  part;  and  averred 
that  the  plaintiff  himself  breached  the  same  by  conduct 
rendering  its  performance  impossibte.  The  isme  of  fact 
towards  which  the  evidence  was  principally  directed  was 
whether  the  conduct  of  :the  plaintiff  was  snch,  during  the 
period  of  partial  performance  of  this  contract,  aa  to  justify 
its  abandonment  by  the  defendant. 

The  contract  wag  entered  into  on  February  16,  1913. 
Under  its  provisions,  the  defendant  Williamson  and  his 
wife  and  son  were  to  work  for  the  plaintiff  Murphy  at  hia 
home  and  npon  his  farm  for  a  period  of  10  years.  Mnrpfay 
undertook  on  his  part  to  pay  a  compensation  of  |20  per 
month  at  the  end  of  each  month,  and  the  further  sum  of 
$20  per  month  at  the  expiration  of  the  10-year  period,  with 
4  per  cent  interest  on  deferred  payments,  and  an  additional 
lump  sum  of  |500  at  the  expiration  of  ench  10-year  period. 
Be  further  agreed  that  the. son,  then  a  boy  11  years  of  age, 
should  have  certain  school  privileges,  and  that  he  would 
provide  a  home  for  the  family,  and  would  pay  all  their 
living  expenses  except  for  clothing.  The  parties  operated 
under  this  contract  from  February  15th  to  the  close  of  the 
com  busking  season,  December  S,  1913,  on  which  date  Wil- 
liamson and  his  family  left.  The  principal  complaint  of 
WilliamBon  against  Murphy  was  that  of  harsh  and  unwar- 
ranted treatment  of  the  boy. 

On  the  theory  that  Williamson  breached  the  contract, 
the  plaintiff  claimed,  as  bis  measure  of  damage,  the  differ- 
ence between  the  contract  price  and  the  market  value  of 
the  future  service.    In  support  of  such  measure  of  damage, 
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lie  introduced  testimony  to  the  effect  that  8iii;li  future  ser- 
vice would  have  been  worth  from  |45  to  f55  per  month. 
Oq  Buch  basis,  he  claimed  damages  to  the  extent  of  f  1,100. 
On  the  other  hand,  on  the  theory  that  Murphy  breached 
the  contract,  the  defendant  Williamson  elected  and  claimed 
to  recover  as  on  quantum  mei'uit  the  value  of  the  services 
rendered  by  bim  under  tbe  contract.  He  also  introduced 
evidence  to  the  effect  that  the  services  of  himself  and  wife 
vrete  worth  approximately  the  same  amount  as  was  shown 
bjr  the  testimony  for  the  plaintiff. 

The  decisive  questions,  therefore,  were:  (1)  Who 
breached  the  contract?  (2)  If  Murphy  breached  it,  what 
was  the  proper  measure  of  recovery  on  the  counterclaim? 

1.  The  jury  found  for  the  defendant,  and  allowed  him 
a  recovery  of  the  value  of  tbe  services,  regardless  of  the 
contract  price.  It  is  earnestly  urged,  on  behalf  of  the 
plaintiff,  that  tbe  verdict  was  a  grave  miscarriage  of  jus- 
tice, and  was  without  supimrt  in  the  evidence.  The  amount 
of  the  verdict  is  conKistent  with  the  evidence  on  both  fides, 
and  was  not  excessive  in  any  sense,  unless  such  amount 
should  have  been  limited  by  the  contract  price.  This  qnes-  ' 
tion  will  be  discussed  in  the  next  paragraph  hereof.  The 
argument  of  insufficiency  of  the  evidence  is  directed  prin- 
cipally to  tbe  proposition  that  tbe  contract  was  not  breached 
by  Murphy, 

i  Murphy  appears  to  have  been  a  single  man,  whether  a 
bachelor  or  a  widower  does  not  appear.  lie  lived  on  a  farm. 
His  mother  had  previously  lived  with  him,  but  had  died 
shortly  prior  to  the  date  of  this  contract.  He  had  a  house- 
keeper, who  had  been  in  the  family  for  roauy  years,  and 
who  remained  with  him.  There  were  no  other  members  of 
the  family.  The  Williamsons  were  taken  into  this  home. 
J  Mrs.  Williamson  did  work  both  inside  and  outside  upon 
I  the  farm.  Mr.  Williamson  engaged  in  the  general  farm 
work  on  the  place,  and  did  also  carpenter  and  mason  work. 
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No  friction  arose  over  tlie  work  of  either  Mr.  or  Mre.  Wil- 
liamEon,  nor  lias  tbeir  efficiency  been  questioned  in  any  man- 
ner  by  plaintiff.  Both  Williamson  and  his  wife  were  grieved 
over  the  conduct  of  Mnrphy  toward  the  boy.  Each  of  them 
took  occasion  to  speak  to  him  on  the  subject  at  different 
times,  bnt  met  only  with  rebuff.  "Son  of  a  bitch"  and  "bas- 
tard" ^ere  names  which  Mnrphy  frequently  applied  to  the 
boy.  On  some  occasions,  he  also  "jerked"  him  and  "choked" 
bint.  As  a  witness,  Mnrphy  denied  that  he  had  ever  railed 
the  boy  harsh  names  or  bad  ever  laid  his  hands  upon  him. 
The  jury,  however,  mnet  have  found  against  him  at  this 
point.  Such  fact  being  found  against  him,  needless  to  say 
that  his  conduct  would  operate  as  a  great  strain  upon  the 
father  and  mother,  and  would  render  it  exceedingly  difS- 
cult,  if  not  impossible,  for  them  to  continue  in  the  contract 
relations.  Inasmuch  as  the  contract  provided  for  a  home 
for  the  family,  reasonably  considerate  treatment  of  each 
member  of  the  family  was  an  implied  obligation  thereof. 
Not  only  was  the  evidence  legally  sufficient  to  sustain  the 
finding  of  the  jury  in  that  respect,  but  the  testimony  of  the 
Williamsons  has  much  corroboration  in  the  circumstances. 
The  testimony  of  Murphy  himself  diacloses  a  misconcep- 
tion of  hie  ohligatioD  under  the  contract.    He  testified: 

"I  had  treated  Mr.  Williamson  all  right.  Mr.  Wil- 
liamson never  claimed  I  had  mistreated  him.  •  •  "  i 
told  him  I  was  not  in  any  way  responsible  for  his  wife, 
and  I  did  not  contract  with  her." 

Concerning  an  interview  with  Mra.  Williamson,  he 
testified  as  follows: 

"I  think  the  boy  told  Mrs.  Williamson  something,  for 
ehe  jumped  on  to  me  about  it,  and  I  told  her  to  just  tend 
to  her  own  business  and  there  would  be  no  trouble.  I  think 
8he  charged  me  with  scolding  or  trying  to  choke  him,  and 
I  told  bet  I  never  did  it.  I  think  Mr.  Williamson  sat  on 
the  steps  of  the  house  at  that  time.** 
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The  record  clearly  indicates  that  Mnrphy  vas  of  domi- 
nant apirJt,  while  Williamson  and  his  wife  were  the  very 
contrary.  Williamson  was  a  man  wholly  without  means, 
and  therefore  wholly  dependent.  He  came  from  California 
to  enter  upon  this  service  for  Murphy.  The  expeofie  of  the 
trip  was  advanced  by  Mnrphy,  and  the  note  sued  on  herein 
waa  given  for  such  expense  money.  Williamson  was,  there- 
fore, under  great  disadvantage  to  cope  with  Murphy,  even 
In  defense  of  his  own  son.  Murphy  doubtless  had  his  good 
qualitieii,  but  other  moods  are  quite  prominent  in  this  rec- 
ord. He  was  concededly  a  profane  man,  though  he  intro- 
duced witneeses  who  testifled  that  they  had  never  heard 
him  Bwear.  From  some  of  his  own  witnesses,  it  appeared 
that  "aon  of  a  bitch"  was  not  an  unusual  epithet  for  him, 
though  one  witness  testifled  that  he  never  heard  him  use  it 
except  aa  applied  to  "machinery"  and  "horses.^' 

On  the  morning  of  the  day  of  final  eeparatiou,  Mnrphy 
staged  a  scene  which  must  be  regarded  as  furnishing  some 
index  to  his  capacity  for  saTcasm.  He  called  the  William- 
sons into  a  room,  and  called  in  others  also,  as  witnesses, 
who  were  without  interest  or  husioess  in  the  controversy. 
He  there  read  the  contract  to  the  Williamsons,  and  followed 
this  by  reading  a  chapter  from  the  Bible.  This  latter  was 
confessedly  not  done  as  an  act  of  piety.  His  own  testi- 
mony concerning  this  circnmstance  was  as  follows: 

"I  think  I  asked  Mr.  Williamson  that  morning  to  stay. 
The  morning  they  left,  I  got  the  Bible  and  read  to  them 
the  twenty-second  chapter  of  Matthew.  Mr.  and  Mrs.  Wil- 
liamson and  Isaac  were  present;  also  Bobert  Batty  and 
young  Nicewander.  I  did  not  make  any  remark  to  them 
about  the  passage,  except  I  told  them  that  my  brother,  who 
was  a  Methodist  minister,  had  recommended  the  reading  of 
the  Bible  in  the  family,  and  I  had  selected  that  chapter  aa  a 
very  appropriate  one  for  that  occasion.  That  was  the  first 
time  I  had  read  it  to  them  since  they  came,  but  I  read  it 


June  1917]  Mukphv  v.  Williamson.  297 

qnite  often  myself.  This  occurred  at  the  same  time  we  were 
all  talkiog  about  the  Williamsonn'  leaving.  >  •  •  i 
thought  the  chapter  in  Matthew  In  reference  to  the  betrajal 
of  Peter  was  most  appropriate.  I  told  them  my  brother 
had  recommended  the  reading  of  the  Scripture,  and  I  thought 
Mr.  Williamson  was  joet  as  big  a  traitor  as  Peter.  My 
brother  ia  a  Methodist  minister,  and  is  a  gi'eat  friend  of 
Mr.  WllliamsoD.  My  brother  lived  at  the  same  place  in 
Eaosas  as  Mr.  Williamson  did." 

No  useful  purpose  can  be  served  by  pursuing  furthn 
the  details  of  the  evidence.  It  is  sufficient  to  say  that  we 
have  no  doubt  of  its  sufficiency  to  euatain  the  finding  of 
the  jury  that  Murphy's  conduct  amounted  to  a  breach  of 
the  contract,  and  therefore  justified  the  abandonment  there- 
of by  Williamson. 

2.  As  already  indicated,  the  trial  court 
*•  ^JSirti" '  ■  allowed  Williamson  to  prove  the  value  of 
^"ixuiUftcbL'  *^®  service  rendered,  regardless  of  the  pro- 
visions of  the  contract.  The  contention  for 
the  appellant  at  this  point  is  that  the  contract  was  a  sever- 
able one,  and  that,  therefore,  it  amounted  to  successive  con- 
tracts month  by  month,  and  thereby  fixed  the  compensation 
for  all  past  services  rendered.  If  this  were  a  case  of  sever- 
able contract,  providit^  for  a  fixed  rate  per  month,  ttiere 
is  much  authority'  for  saying  that  the  value  of  past  services 
rendered  and  paid  for  would  be  controlled  by  the  terms  of 
the  contract  It  is  very  clear,  however,  to  our  minds  that 
the  contract  before  ns  is  not  a  severable  contract  in  such 
sense.  In  Pacific  Timber  Co.  t,  loica  WindmiU  Co.,  183 
Iowa  308,  we  said  r 

"As  a  general  rule,  it  may  be  said  that  a  contract  is 
entire  when,  by  its  terms,  nature  and  purpose,  it  contem- 
plates and  intends  that  each  and  all  of  its  parts  and  the 
consideration  shall  be  common  each  to  the  other  and  inter- 
dependent.   On  the  other  hand,  it  is  the  general  rule  that 
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fl  severable  contract  in  one  in  its  nature  and  parpose  euscep- 
titile  of  division  and  apportionment.  The  question  wbetber 
a  given  contract  in  entire  or  separable  is  very  largely  one  of 
intention,  wtifch  intention  is  to  he  determined  from  the  lan- 
IfUHge  the  parties  have  used  and  the  aubject-inatter  of  thu 
atrreeinent.  The  divisibility  of  the  Bnbject-matter  or  the 
consideration  is  not  necessarily  conclnsive,  thoi^h  of  aid 
in  arriving  at  the  intention.  •  •  •  Where  it  reason- 
ably fippeait*  from  the  language  of  the  contract  or  from  its 
terniK  that  Hie  parties  intended  that  a  fnll  and  complete 
lierformance  Fihould  be  niatle  with  reference  to  the  snbjeet- 
matter  of  tlie  contract  by  one  party  in  consideration  of  the 
obligation  of  the  other  party  to  the  contract,  it  is  said 
to  be  entire.  It  is  very  difficult  to  lay  down  a  rule  which 
will  apply  to  all  cases,  and  conse^piently  each  case  must 
depend  very  largely  upon  the  terma  of  the  contract  in- 
volved." 

In  Hanson  d  Linehan  v.  Consumers'  Steam  Seating  Co., 
73  Iowa  77,  79,  we  said : 

"It  is  very  dear,  we  think,  that  the  contract  was  sever- 
iible.  I'ltiintiffu  tiudertook  to  deliver  so  much  coal  as  ie- 
feudnnt  might  refjuire  in  it3  business  dnring  the  time 
covere*!  by  the  agreetnent.  The  coal  was  to  be  delivered 
from  time  to  time,  as  it  would  be  required  in  the  business, 
and  (lefemlant  undertook  to  pay  on  the  10th  day  of  each 
month,  at  the  xtipulnlei)  price  per  ton,  for  such  coal  as 
should  be  delivered  during  the  prece<Iing  month.  At  the 
end  of  any  month,  the  rights  and  obligations  of  tlie  par- 
ties, so  far  as  they  related  to  the  coal  delivered  during  the 
month,  were  settled  and  determined  by  the  contract,  and 
they  were  not  dependent  upon  whether  anything  farther 
tthfluld  be  done  under  it  or  not.  Plaintiffs  were  entitled 
absolutely  to  be  paid  for  the  property  on  the  10th  day  of 
the  following  month,  und  they  conid  maintain  an  action 
at  that  time  for  the  recovery  of  the  stipulated  price." 
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It  will  be  noted  that  the  contract  be- 

t.  HiBtnt  AND        fore  us  was  not  simply  a  contract  for  $40 

•rin-t  iiEd  com-    per  month  for  10  years,  payable  monthlv. 

ppiiBatioa;    non- 

wTPrniiie  con      A  home  WBS  to  be  provided,  and  all  the  ex- 
tract :   bream :  .  '^  ' 

mensure  at  penses  of  the  familv.  Have  for  clotbiDGr,  were 
to  be  paid ;  payment  of  (20  per  month  was 
to  be  deferred  until  tbe  end  of  the  Ifl-year  period ;  a  lump 
payn'pnt  of  |500  was  to  be  made  at  the  end  of  such  period; 
schooling  privileges  were  to  be  had  for  the  boy.  The  bene- 
fits to  accrue  to  the  defendant  could  not  be  apportioned 
by  any  mathematica)  proceRs.  If  they  were  apportioned  at 
all,  evidence  would  have  to  be  taken  on  the  question  of  the 
value  of  home  privileges  and  the  expense  attendant  there- 
on. This  would  be  an  uncertain  field.  We  think,  therefore, 
that  the  contract  should  be  deemed  an  entirety.  The  de- 
fendant having  been  deprived  of  its  benefits  by  the  wrong- 
ful arts  of  the  plaintiff,  he  should  not  be  prevented  thereby 
from  showing  tbe  fair  niariiet  value  of  the  services  rendei-ed. 
Testimony  in  support  of  snch  measure  of  recovery  could  be 
much  more  intelligent  and  satisfactory  and  definite  than 
any  testimony  could  be  which  would  attempt  to  measure 
the  value  of  home  and  school  privileges.  The  question  here 
presented  has  not  been  heretofore  expressly  discussed  by 
us.  But  the  rule  adopted  by  the  trial  court  was  impliedly 
approved  at  least  in  Burr  v.  Yan  Dtiyn,  45  Iowa  228, 
Thompson  rf  Son  v.  Jtrotcn,  106  Iowa  367,  372,  HemmingCr 
V.  Western  Assurance  Co.,  (Mich.)   54  N.  W.  949,  950. 

Appellant  urges  that  the  trial  court  held  the  contract 
to  be  severable,  and  that  snch  holding  is  binding  upon  the 
appellee  on  this  appeal.  The  trial  court  did  not  purport  in 
terms  to  hold  that  the  contract  was  severable.  Appellant 
points  to  Instruction  13  given  by  the  court,  and  argues 
that  its  necessary  effect  was  to  hold  that  the  contract  was 
severable.  By  this  instruction,  the  trial  court  charged  the 
Jury  that,  if  the  defendant  was  not  justified  in  abandoning 


vl»w  :   J 
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the  contract,  then  he  coald  not  recover  in  excess  of  the  rate 
of  compensation  provided  by  the  contract,  and  that  he  conld 
recover  only  the  present  worth  of  the  payments  deferred  nn- 
der  the  terms  of  the  contract.  8uch  instruction  carries  no 
implication  or  inference  as  to  whether  the  contract  was  en- 
tire or  aeverable.'  Whichever  it  was,  the  defendant's  measure 
of  recover;  wonid  be  the  same  in  the  event  that  he  himself 
breached  the  contract. 

3.     Much  emphasis  is  laid   in  appel- 
lant's argument   upon   tbe   InsutBciency   of 
V :  Wtien      the  defendant's  pleadine  of  his  counterclaim 

[(led  to  «l-  .  ... 

legu  prror:         to  Bustaiu  Bov   allowance  thereon    in  his 

pleadings : 

belated  objee-  favor.  The  defendant's  pleading  is  fairly 
subject  to  much  of  the  criticism  made  upon 
it.  It  does  not  in  direct  terms  plead  a  breach  of  the  con- 
tract b;  the  plaintiff.  It  does,  however,  allege  tbe  acts  of 
misconduct  of  plaintiff  which  would  constitute  a  breach, 
and  these  acts  are  put  forth  as  the  reasons  of  the  abandon- 
ment of  tbe  contract  by  the  defendant.  The  pleading  is 
also  somewhat  indefinite  and  ambiguous  as  to  whether  it 
was  intended  therein  to  plead  a  mutual  abandonment  of  the 
contract  by  consent  of  the  plaintiff  or  whether  it  was  in- 
tended to  justify  the  abandonment  against  the  will  of 
the  plaintiff  by  reason  of  his  wrongful  acts.  The  phiintiff 
might  well  have  assailed  the  pleading  and  required  that  it 
be  made  more  definite  and  specific.  But  it  was  in  no  man- 
ner assailed  in  the  trial  court.  The  trial  court  construed 
the  counterclaim  as  a  demand  for  damages,  based  upon 
breach  of  the  contract  by  the  plaintiff,  and  instructed  tbe 
jury  on  that  theory.  The  pleadings  would  bear  such  con- 
struction. If  it  had  been  assailed,  the  trial  court  would 
have  construed  it  more  strongly  against  tbe  pleader,  and 
would  have  required  an  amendment  accordingly.  In  the 
absence  of  attack  in  the  trial  court,  it  is  onr  duty  on  appeal 
to  construe  the  pleading  most  strongly  in  support  of  the 
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I  JDtlgment.    The  plaiDtiS  was  not  privil^ed  to  reserve  hia 


fire  and  to  make  an  initial  attaclc  upon  the  pleadiogH  la 
this  court.  True,  the  plaintiff,  as  appellant,  claims  that 
the  evidence  received  on  Bueh  theory  was  irrelevant  and  im- 
material. Of  course  it  would  be  such  if  his  attack  upon  the 
pleading  should  be  sustained.  His  brief  here  characterizes 
the  pleading  ae  an  "attempt  to  plead  a  counterclaim."  That 
it  was  such  an  attempt  is  very  manifest  upon  the  face  of 
the  pleading,  whatever  its  shortcomings.  If  the  court  im- 
proi>eriy  construed  it,  no  question  of  that  kind  was  raised 
at  the  trial.  The  trial  proceeded  upon  the  theory  here 
indicated.  The  plaintiff  did  object  to  the  evidence  of  quan- 
tum meruit  as  irrelevant  and  immaterial.  If  this  was 
intended  to  reach  the  insuftieieDcy  of  the  pleadings,  it  was 
mere  ambush.  Furthermore,  the  evidence  thus  objected  to 
was  in  fact  both  relevant  and  material,  if  for  no  other  rea- 
son than  that  it  was  responsive  to  the  evidence  which  plain- 
tiff had  introduced  in  support  of  his  own  claim  for  dam- 
ages. 

4.     It  is  further  urged  that  the  defend- 
D.  Mabtr   and  " 

SEKViNT:  roto-    ant   in   his   counterclaim   pleaded   that   the 

peniiatlon :  COD- 

ta'^'for'eom-  services  rendered  by  him  were  rendered  un- 
a^nuamer-  ^^'^  *^  cowifflct.  It  is  argued,  therefore, 
"*'■  !>"'■'"«"«■  that  this  allegation,  of  itself,  would  forbid 
proof  of  a  quantum  meruit  as  a  basis  of  damages.  It  ap- 
pears that  this  point  was  first  sustained  by  the  trial  court. 
Later,  after  an  amendment,  the  ruling  was  withdrawn,  and 
the  evidence  was  permitted  to  stand.  We  think  the  later 
ruling  was  clearly  correct,  and  would  have  been  correct  in 
the  first  instance.  The  services  were  reodered  under  the 
coDtract,  without  any  dispute.  It  was  for  that  reason  that> 
the  defendant  was  entitled  to  recover  damages  for  breach 
of  the  contract  on  the  part  of  the  plaintiff.  The  fact  that  one 
party  breaches  a  contract  after  it  has  been  partly  performed 
by  the  other  party  does  not  preclude  such  other  party  from 
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pleading  mich  perfunnanee,  nor  from  proving  hii  damages 
for  sucb  breacii  upon  a  basis  of  quantum  meruit. 

The  foregoing  preeentii  tbe  principal  questions  argned 
in  the  briefs.  While  we  have  not  dealt  in  detail  with  all 
the  aseignmeDts  of  error,  what  we  have  here  said  is  decisive 
of  them  all.  Wf  find  no  prejudicial  error.  The  indgment 
below  is,  therefore, — Aflh-nied. 

Oaynok,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Gust  Ahlson,  Appellee,  v.  High   BamrE  Coal  Company, 

Appellant. 

HEOLiaENOE:  Action*— Trial,  etc.,— Jar;  QneoUoiiB.  Tbe  ode- 
1  quacv  of  InBpectlonB  of  a  known  dangerous  place  of  work,  and 
not  the  number  of  Inepettione,  Is  the  material  Inquiry  on  the 
queBtlon  whether  the  master  was  negligent  because  oC  a  (allure 
to  adequately  Inspect;  therptore,'  repeated  Inepectioun  by  tbe 
master,  Just  prior  to  an  accident,  of  an  admittedly  treacherous 
mine  entry  root,  do  not  neccBsarlly  establlah  the  master's  free- 
dom from  negligence.  Record  reviewed,  and  held  to  present  a 
Jury  question. 

NEOLIOENCE:  Evidence— AdmissihUity—SUtements  of  Mine 
£  Foreman.  Statements  of  a  mine  foreman  to  bis  subordinate  em- 
ployee as  to  the  rea-^on  tor  delaying  the  timbering  of  Che  entry 
to  a  mine  do  not  constitute  %  mere  admission  of  an  agent,  but 
may  tend  tc  show  negligence  on  the  part  of  tbe  master  In  that 
the  master  "took  chancer"  on  the  tHilIng  of  a  known  dangerous 
root. 

TBIAX:  Instructions— Applicability  to  Evidence,  etc. — Negligence. 
8  Inatmctlons  non -applicable  to  evidence  or  pleadings  are  prop- 
erly refused.  So  held  where  requested  Instruction  bore  on  tbe 
effect  of  plalatiff's  failure  to  reasonably  insDect  his  place  of 
work,  the  evidence  conclusively  showing  that  plaintiff  had  fully 
exercised  his  0!>portunlty  and  means  of  inspection. 

UASTEE    AND    SEKVANT:      Damages— Physician    CaUed    by    By- 
4    standei — Katification.    One  wrongf'illy  Injured  by  another  may- 
recover  the  value  ot  services  rendered  by  a  physician  called,  at 
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the  time  of  tbe  Injury,  by  a  bystander  on  bis  own  motion.    The 
act  of  attempting  to  recover  therefor  Is  a  ratification  of  tbe  by- 

Btander's  unauthorized  act. 

BTIDENOE:     Oplsion  Evidence — Valna  of  Servicos— Values  Msnl- 

&    faatly  Moderate.    Testimony  placing  the  value  of  servlcea,  in 

view  of  the  record,  at  a  mantfestiy  moderate  figure,  affords  uo 

Just  basis  for  complaint,  even  though  the  witness  did  not  futiy 

Quality  as  an  expert. 

Appeal  from  Dallas  District  Court. — Wm.  H.  Fahbt,  Judge. 

Wbdnbsday,  June  20,  1917, 

Action  for  perBodal  injaries  saetaiaed  io  a  coal  miDe 
accident.  The  plaiutiff  was  an  employee,  and  was  severely 
injured  by  a  fall  of  slate  while  engaged  in  his  work.  There 
was  a  verdict  for  the  plaintiff,  and  the  defendant  has  ap- 
pealed.— Affirmed. 

Btipp)  Perry,  Bannister  d  Starzinger  for  appellant. 

Jno.  T.  Clarkaorv,  for  appellee. 

Evans,  J. — The  defendant  is  a  corporation  engaged  in 
roal  mining.  It  was  not  operating  under  the  Workmen's 
Compensation  Law.  The  plaintiff  had  been  in  the  employ- 
ment of  the  defendant  for  only  a  few  months,  at  tbe  time 
of  the  accident.  He  was  not  a  coal  miner  in  the  usual 
sense  of  the  term,  but  was  a  common  laborer  engaged  as  a 
helper  in  doing  work  here  and  there  about  tbe  mine.  At 
the  time  of  the  accident,  he  was  epgaged  in  loading  dirt 
into  a  car  in  an  entry  of  the  mine.  The  entry  roof  was  not 
timbered  at  the  place  of  the  accident.  The  duty  of  inspec- 
tion and  timbering  the  entry  waa  primarily  upon  the  tim- 
ber men.  Tbe  two  timber  men  were  present  in  tbe  entry 
within  a  few  feet  of  the  plaintiff  at  the  time  of  the  acci- 
dent. 
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1.    One  of  the  grounds  of  negligence 
1.  '*5?'-'"^''J5;,     charged  in  the  petition  was  that  the  defend- 
*"eiV"^  ant  had  failed  to  make  an  adequate  inspec- 

tion of  the  entry  roof.  The  trial  court  aub- 
mitted  the  question  by  an  inatruction.  It  is  contended  by 
the  defendant  that  this  instruction  should  not  have  been 
given,  because  the  undisputed  evidence  shows  repeated  in- 
spections everj'  few  hours  on  the  day  of  the  accident,  and 
that  such  showing  fully  met  all  the  requirements  of  the 
law  pertaining  to  inspection.  The  roof  was  of  slate.  ThiK 
slate  contained  many  "lime  seams."  These  seams  consistfil 
of  white  streaks  through  the  slate,  and  were  supposed  to 
contain  more  or  lesa  lime  which  slacked  by  contact  with 
the  air.  The  evidence  on  both  sides  shows  that  such  a  con- 
dition of  the  slate  roof  is  very  treacherous,  in  that  the 
disint^xation  is  not  obsen'able,  and  that  there  is  no  fixed 
time  for  its  taking  place,  nor  much  warning  of  its  loosen- 
ing effect.  The  roof,  upon  tapping,  may  sound  firm,  and 
yet  fall  within  a  few  moments  thereafter.  The  timber  nipii 
testified  that  tbey  inspected  the  roof  at  half  past  seven  in 
the  morning,  and  twice  thereafter,  at  appropriate  intervals. 
The  accident  happened  at  2 :30  P.  M.  Half  an  hour  before, 
the  plaintiff  himself  tested  it  by  tapping  with  his  shovel, 
and  discovered  nothing  wrong.  The  plaintiff,  however,  was 
inexperienced  in  such  an  inspection,  and  was  anable  to  form 
any  judgment  as  to  the  safety  of  the  roof,  except  as  to  small 
pieces  which  might  appear  to  be  looseuing  on  the  surface. 
It  is  urged  that  the  inapectiona  here  referred  to  should 
be  deemed  conclusive  on  that  question.  The  question  of 
tbe  adequacy  of  these  inspections,  however,  was  something 
clearly  to  be  considered  by  the  jury.  This  entry  was  eight 
feet  wide,  and  onght  to  have  been  timbered,  in  the  ordinary 
course  of  the  practice  of  mining  in  that  locality.  The  pres- 
ence of  lime  seams  was  a  recognized  danger,  and  empha- 
sized the  need  of  the  timbers.    Tbe  entry  had  been  once 
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timbered,  bnt  the  timlwrs  at  thia  particular  place  bad  been 
blown  out  by  some  shot  firing  in  the  course  of  turniug  a 
room  at  such  place.  The  shot  firing  always  occurs  at 
night,  and  frequently  results  in  blowing  out  timbers.  The 
timbers  thus  blown  out  are  ordinarily  replaiyj  in  the  morn- 
ing. The  first  timbers  that  were  blown  out  at  this  place 
were  replaced  the  following  morning.  Subsequently,  they 
were  again  blown  out.  Their  replacement  was  then  delayed 
for  a  period  of  from  four  days  to  a  week.  The  lime  aeams 
disint^rate  more  rapidly  in  an  entry  tban  in  a  room,  be- 
ctinse  of  the  circulation  of  the  air  currents  thei'ein.  One  of  . 
the  sure  evidences  of  a  settling  roof  is  a  cutting  at  the 
angle  between  roof  and  rib.  This  cutting  was  manifest  in 
this  entry  for  a  day  or  two  prior  to  the  accident.  It  was 
observed  by  the  timber  men  in  their  inspections,  but  the 
vaming  thereof  was  ignored.  The  duty  of  inspection  neces- 
sarily involves  the  question  of  its  adequacy.  The  state  of  the  . 
record  would  justify  a  finding  by  the  jury  adverse  to  the 
defendant  on  the  question  of  adequate  inspection.  There 
was,  therefore,  no  error  in  submitting  the  instruction  com- 
plained of. 

2.     The   witness  Williams   was  one  of 

cTideoce':  ad-     the  timber  men  whose  duty  it  bad  been  both. 
mlnlblUty :  .  ,     .     ^  , 

■t»iement«  of     to  inspect  and  timber  the  entrv  m  question, 
■nine   toreman.  .  ' 

HiR  testimony  tended  to  show  some  reasons 

why  he  had  delayed  the  timbering  of  the  entry  at  this 
place.  The  reasons  thus  indicated  were  that,  by  reason  of 
having  raised  the  floor  of  the  entry  in  a  dip,  it  l)eranie  neces- 
sary to  taiie  down  a  part  of  the  roof  in  order  to  make  such 
an  entry  high  enough  for  the  mule.  He  also  testified  in 
effect  that  such  were  the  instructions  from  the  assistant 
foreman,  Joplin.  Objection  was  urged  to  bis  testimony 
concerning  any  statements  or  instructions  of  Joplin,  on 
the  general  ground  that  the  mere  admissions  of  an  agent 
are  not  binding  upon  his  principal.  The  general  legal  prop- 
Vol.  180  lA.— 20 
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osition  tbns  arged  may  be  conceded.  It  is  not  applicable, 
liowever,  to  the  testimony  herein.  Ko  effort  was  made  to 
shoT  a  subsequent  statement  or  admission  of  Joplin's. 
The  instructions  referred  to  were  those  given  in  advance 
of  the  accident,  and  pertained  to  the  very  duties  imposed 
by  law  upon  the  defendant  company  and  imposed  by  the 
defendant  company  upon  its  foreman,  and  tbrough  him 
upon  its  timber  men.  We  think  the  testimony  was  perti- 
nent to  the  inquiry  whether  the  delay  in  the  timbering  waa 
justifiable  or  unjustifiable.  Such  evidence  tends  to  show 
that  the  purpose  of  the  timber  men  was  to  take  down  a 
part  of  the  roof  at  this  point  as  soon  as  it  became  loose 
enough.  They  appreciated  the  possibility  of  its  falling  by 
the  natural  process  of  disintegration,  but  they  deemed  that 
as  more  likely  to  happen  at  night,  as  a  result  of  the  shot 
firing.  We  think  the  evidence  had  a  clear  tendency  to  show 
uegliRence,  in  that  they  knowingly  took  chances  of  a  falling 
roof  which  they  could  readily  have  avoided  by  the  use  of 
temporary  timbers. 

3.    The  defendant  requested  three  ia- 

■  tionicappiics-     structious  on  the  question  of  contributory 
blUty    to  CTi- 
6eut<t.  etc.:        negligence.     The  substance   of   Numbers   1 

and  2  thus  requested  was  given  by  the  court 
in  Instruction  Number  8,  This  instruction  charged  the 
])Iuintiff  with  the  duty  to  exercise  ordinary  care  for  bis 
own  safety,  and  advised  the  jury  that  a  failure  on  bis  part 
in  that  regard  would  tte  contributory  negligence,  and  as 
such  should  be  taken  into  consideration  by  the  jury  in  re- 
duction of  his  damages,  if  any.  The  third  instruction  re- 
quested by  the  defendant  bore  also  upon  the  question  of 
contributory  negligence,  and  instructed  that : 

"If  you  find  that  the  plaintiff  failed  to  examine  the 
place  where  he  was  working  as  a  reasonable  man  would, 
under  the  same  or  similar  circumatances,  then  the  plaintifif 
himself  was  negligent,"  etc 


Jone  1917]  Ahlson  t.  High  B'bidoe  Coal  Co.  307 

Except  as  bearing  somewliat  more  speeiflcally  apon 
the  express  jjroviaiona  of  the  statute,  this  iastruction  added 
Dothing  to  what  was  requested  in  Instructions  1  and  2,  and 
which  was  given,  as  above  stated.  There  was  no  basia  in 
the  pleading  or  in  the  evidence  for  the  instruction  in  tbif 
particular  form.  The  evidence  is  tmdispute<1  that  the  plain- 
tiff did  examine  the  roof  as  far  as  his  limited  experience 
wonld  permit.  He  had  been  sent  to  this  place  from  another 
part  of  the  mine  in  the  middle  of  the  Any  to  load  the  dirt 
Id  question.  The  timber  men  were  in  charge  of  the  entry 
and  were  engaged  in  timbering  the  neck  of  a  room  tnrned 
therefrom.  The  usual  method  of  testing  a  roof  is  bj  the 
knock  of  a  hammer  or  sledge  or  pick.  The  plaintiff  van 
quipped  for  his  work  with  none  of  such  tools.  He  had 
simp];  a  shovel,  which  was  not  naturally  adaptable  to  tap- 
ping. It  may  well  be  doubted  whether  this  entry  could  be 
deemed  "hie"  working  place,  within  the  meaning  of  the  stat- 
ate.  The  room  of  a  miner  is  his  working  place.  The  duty 
of  inspection  and  timbering  is  upon  him  continuously.  The 
entry  is  not  his  working  place,  even  though  he  must  pass 
through  it  in  order  to  enter  his  room.  He  has  no  doty  of 
inspection  nor  of  timbering  therein.  True,  he  is  required 
to  exercise  reasonable  care  for  bis  own  safety  at  all  timea 
and  places.  But  the  specific  duties  enjoined  upon  him  by 
the  statute  do  not  have  reference  to  the  entry.  The  care  of 
the  entry,  inclnding  its  timbering,  rests  with  the  company 
Itself.  Whether  a  different  rule  should- apply  to  such  an 
employee  as  the  plaintiff  because  he  was  actually  at  work 
therein  may  present  a  somewhat  different  question.  We 
need  not  pass  thereon  herein.  The  plaiutiff  was  under  no 
doty  of  repair  or  of  timbering.  Bis  only  duty  was  to  use 
reasonable  care  for  his  own  safety.  The  court  so  instructed. 
The  evidence  is  undisputed  that  he  was  inexperienced,  and 
that  he  did  examine  the  roof;  that  the  experienced  timber 
men  were  present  at  that  time,  and  that  there  was  no  sign 
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of  danger  then  observable  to  an  inexperienced  man.  In 
thia  state  of  the  record,  we  wonld  not  be  justified  in  saying 
that  there  was  error  in  the  faihire  of  the  court  to  give  an 
instruction  in  the  form  nsked  by  the  defendant. 

4.    The  plaintiff  was  severely  in]*ured, 
4.  MA8TIE  xHD        and  was  for  a  time  unconscious.     He  was 

Htt-a:  psVsi-        extricated  from  the  debris  and  brought  to 

tliiD   culled   bj  " 

''*fi^(ition  ^^^  surface.  Somebody  called  Dr.  Shaw, 
a  physician  of  Madrid.  Dr.  Bfaav  came  and 
administered  first  aid.  The  plaintiff  was  hurried  to  the 
hospital  at  Des  Moines.  Dr.  Shaw  came  with  him,  A 
surgical  operation  was  immediately  performed  by  Dr.  Lin- 
coln, with  the  aid  of  Dr.  Shaw.  Aa  bearing  upon  the 
amount  of  his  recovery,  the  plaintiff  was  permitted  to  In- 
troduce evidence  of  the  value  of  the  services  of  Dr.  Shaw. 
Dr.  Shaw  was  not  a  witness.  The  value  of  Dr.  Shaw's  ser- 
vices was  testified  to  by  Dr.  Lincoln  as  a  witness.  This 
testimony  was  objected  to  by  the  defendant  on  two  general 
grounds:  (1)  That  it  was  not  shown  that  Dr.  Shaw  was 
ever  employed  by  the  plaintiff  or  with  his  authority;  (2) 
that  Dr.  Lincoln  failed  to  show  that  he  was  acquainted  witb 
the  value  of  Dr.  Shaw's  services. 

It  was  not  shown  who  sent  for  Dr.  Shaw,  nor  was  it 
shown  that  anyone  was  expressly  authorized  by  the  plain- 
tiff to  send  for  him.  The  eme^ency  was  one  which  would 
justify  any  well-meaning  person  in  assuming  authority  from 
the  plaintiff  to  call  a  physician  to  his  aid.  Such  assumption 
of  authority  might  thereafter  be  challenged  by  the  plain- 
tiff, or  it  might  be  ratified  by  acquiescence.  The  very  act 
of  attempting  to  prove  the  value  of  the  services  was  itself 
an  express  ratification  of  the  authority.  Only  the  defend- 
ant repudiated  it.    Such  objection  was  not  available  to  the 
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defendant.     As   to  tlie  competency   of  Dr. 

B-  Kfidencb:  Lincoln,  he  did  testify  at  first  that  he  did 

opInloD  evl-  ' 

dMi^:  inuii|  o(  not  Itnow  what  Dr.  8haw  confiidered  his  ser- 

m^'rate"^'"^  viccH  worth.  Thereafter,  he  testified  to  what 
he  called  a  minimum  value  of  (25.  He  wait 
surely  competent  to  testify  to  snch  minimum  value,  even 
though  it  would  have  been  open  to  Dr.  Bhaw  to  prove 
greater  value.  The  defendant  was  not  injured  by  the 
minimum  figure  thus  adopted.  The  amount  thus  fixed  was 
on  manifestly  moderate,  in  the  light  of  common  experience, 
as  to  destroy  the  substance  of  appellant's  complaint  at  this 
point.  Reutketiieier  v.  Nolte,  179  Iowa  342.  We  reach 
ODF  foregoing  conclusions  the  more  readily  tiecause  of  the 
clear  merit  of  plaintiff's  ease.  Under  the  statute,  the  de- 
fendant was  presumed  to  be  negligent.  Such  presnmption 
je  not  overcome  by  the  evidence.  On  the  ccintrary,  we  think 
that  the  aflirmatlve  evidence  of  negligence  is  practically  con- 
clusive. The  verdict  was  for  (4,800.  In  the  light  of  the 
injuries  and  disabilities  resulting  therefrom,  as  shown  by 
the  nndisputed  evidence,  the  amount  of  the  verdict  is  very 
moderate. 

We  find  no  prejudicial  error  in  the  record,  and  the 
judgment  below  is  accordingly — Affirmed. 

GaymoRj  C.  J.,  Ladd  and  Salinoeb,  JJ.,  concur. 


R  W.  BBADEir,  Appellant,  v.  O.  H.  Hollen  et  al.,  Appellees. 

SItOKIIBS;  Oompen8atloii-~Wlieii  Compensation  E^med — Broker 
Bvcomlng  PiircliaB«i.  A  broker  may  not  base  a  claim  to  oom- 
mlBSlon  on  tbe  finding  of  a  purchaeer  tor  his  principal's  prop- 
erty on  terroi  materially  different  from  those  autiortzed  by  the 
principal,  nor  on  a  manipulation  of  the  deal  without  the  hnowl- 
edge  or  conaent  of  the  principal,  by  whlrh  he  (the  broker)  waa 
to  bacome  both  purcbaaer  and  seller  of  the  property. 
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Appeal  from  Decatur  District  Court. — Thoh,  L.  Maxwell, 
Judge. 

Wednesday,  Junk  20,  1917. 

Suit  by  plaintiff  to  recover  a  commission  for  flndinc 
a  purchaser  for  tlie  sale  of  real  estate.  The  answer  was  a 
general  denial.  The  cause  was  tried  to  the  court  .witbont 
a  jury.  Judgment  for  the  defendant,  and  the  plaintiff  ap- 
peals.— Affirmed. 

C.  W.  Hoffman  and  J.  S.  Pojrisft,  for  appellant. 
0.  M.  Slaymaktr,  for  appellees. 

Evans,  J. — The  plaintiff  vrne  a  real  cb- 

brokhs:  ™oi-   tate  airent,  and  tbe  defendant  Hollen   was 

peLBStloD ;  when  " 

compMiMtioQ^^    the  owner  of  a  farm  of  120  acres.     Hollen 

msec"'  """'  "sted  his  farm  with  Braden  for  sale,  giving 
him  an  exclusive  agency  for  the  period  of 
30  days.  The  terms  of  the  agency  were  that  the  farm 
should  be  sold  at  the  price  of  fOO  per  acre  net  to  the  own- 
er, and  that  the  commission  of  the  agent  should  be  the  nur- 
plu3  over  such  net  price,  sale  to  be  subject  to  an  encum- 
brance of  ?4.8fl0,  and  the  balance  of  J6,fl00  to  be  paid  in 
cash  or  within  30  days.  Before  the  expiration  of  30  day8. 
the  plaintiff  entered  into  an  oral  contract  In  the  name  of  his 
principal  for  the  sale  of  the  farm.  The  proposed  purchaser 
was  the  Hnmeston  State  Bank,  a  corporation  organized 
under  the  banking  laws  of  Iowa.  The  agreed  price  was 
to  be  |136  per  acre,  and  in  payment  thereof,  the  purchaser 
was  to  convey  a  certain  hotel  property  at  the  price  of 
|8,000.  This  would  leave  a  margin  of  |3,520  to  be  paid  In 
money.  The  plaintiff  stipulated  also  with  the  purchaser 
that  |5  an  acre  should  be  allowed  as  rent  of  tbe  laud  until 
March  flr^t  following.  He  agreed  also  to  furnish  an  ab- 
stract of  title,  and  to  procure  the  execution  of  the  contract 
at  the  town  of  Weldon.     The  plaintiff  thereupon  notified 
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the  defendant  that  he  had  sold  the  land,  and  aeked  for  a 
^^nvejance.    It  duee  not  appear  that  he  at  that  time  ad- 
vised the  defendant  of  all  of  the  terms  of  the  alleged  con- 
'""act  of  Bale.    He  did  advise  him  in  efEect  that  the  defend- 
""^t  wonld  receive  $90  net  per  acre.    The  defendant  had  in 
**ct   previouBly  sold  the  land  to  Aj-nistrong,  but  had  failed 
'o   itotif;  Sraden.     When  Braden  requested  a  conveyance, 
:  ^olieo  advised  him  that  he  had  sold  the  land  to  Armstrong. 
I  ^***i«  effort  was  made  to  induce  Armstrong  to  accept  the 
'^^^f  haser,    which   he   refused   to   do.     HoUen   likewise  re- 
^^»a.    Plaintiff  brought  this  action  to  recover  the  differ- 
.    '^'^    betu-een  |90  an  acre  and  |136  an  acre,  being  |5,520. 
A^    ^*al  reasons  were  put  forward  in  the  trial  court  why 
^^^    defendant  should  nut  be  deemed  liable,  including  the 
\oVlowing:    (1)    That   the  previous  sale  b;   Hollen   termi- 
nated the  agency  as  a  matter  of  law,  regardless  of  notice; 
(2)  that  the  Humeston  State  Bauk  was  not  authorized  by 
law  to  enter  into  the  contract  which  it  proposed,  and  that 
snch  contract  could  not  have  been  enforced  against  it;  (3) 
,that  the  terms  of  the  proposed  sale  were  not  in  accordance 
with  those  authorized  by  the  defendant,  in  that  the  defend- 
ant never   agreed  to  accept  the  hotel  property  at  fS,0O0, 
nor  did  the  proposed  purchaser  ever  agree  to  pay  to  the 
defendant  a  sum  of  |6,U00  over  and  above  the  encumbrance. 
,  There  was  further  alleged  excess  of  authority  in  that  the 
plaintiff  agreed  to  furnish  an  abstract  of  title  and  agreed 
to  a  particular  place  of  performance  and  to  a  provision  for 
paying  interest  or  rent,  all  of  which  were  beyond  the  au- 
thority of  the  agent  to  promtse. 

We  need  not  pass  upon  all  the  questions  thus  raiaed. 
What  is  plain  is  that  the  purchaser  which  the  plaintiff  pro- 
daced  had  never  agreed  to  the  terms  of  sale  which  the 
def^dant  had  made;  and  the  defendant  had  never  agreed 
j  to  the  terms  of  purchase  which  the  Humeston  State  Bank 
offered.    That  is  to  say,  the  proposed  purchaser  and  the 
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owner  never  agreed  to  the  same  teriuB,  nor  did  the  proposed 
purchaser  ever  agree  to  such  terms  as  the  plaintiff  waB  au- 
thorized to  malie  as  an  agent  for  the  defendant.  What  was 
really  In  the  mind  of  the  plaintiff  was  that  be  himself  would 
comply  with  defendant's  terms  as  owner  and  with  the 
bank's  terms  as  a  purchaser,  and  that  he  bimeelf  would  ac- 
cept the  respective  proposals  of  each.  He  would  thereby 
accomplish  the  sale  by  two  contracts  instead  of  one,  and 
he  would  become  a  party  to  each  contract.  It  was  not.  com- 
petent for  him  so  to  do.  He  was  an  agent  of  his  principal, 
and  not  a  party  to  the  contract.  Though  be  bad  an  ex- 
elu»ive  agency,  he  could  not  become  a  purchaser  without 
the  consent  of  his  principal.  His  compensation  was 
to  be  a  commission,  and  not  a  profit.  According  to 
his  own  testimony,  he  proposed  to  take  the  hotel  prop- 
erty and  to  mortgage  the  same  for  an  amount  snffl- 
cient  to  make  up  the  purchase  money  due  to  the  defendant. 
But,  confessedly,  he  could  not  do  this  until  he  obtained  a 
conveyance  from  the  banfe ;  and  be  conid  not  get  a  convey- 
ance from  the  bank  until  he  got  a  conveyance  from  Hollen. 
It  was  In  this  sense  that  he  claims  to  have  tendered  to 
Hollen  payment  of  the  full  amount  due.  Indeed,  the  plain- 
tiff did  not,  in  the  first  instance  at  least,  advise  the  defend- 
ant of  all  the  terms  of  hie  oral  contract  with  the  bank, 
nor  did  be  advise  the  bank  of  the  terms  npon  which  he  w^s 
authorized  by  the  defendant  to  sell.  If  Hollen  had  con- 
veyed to  the  bank,  he  would  thereby  have  ratified  the  acta 
of  his  agent,  and  would  have  assumed  all  obligations  aris- 
ing therefrom.  Clearly,  the  position  assumed  by  plaintiff 
was  that  of  a  party  in  interest  attempting  to  make  a  profit 
out  of  two  contracts  and  proposing  to  become  a  party  to 
each  and  to  perform  them  both.  This  was  clearly  incon- 
sistent with  his  agency  relation  to  his  principal,  and  could 
he  ai^sumed  by  him  only  by  the  consent  of  his  principal. 
Cheeuin  v.  Kreigkhaum,  i  Wash.  680  (30  Pac.  1098) ;   Turn- 
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leg  V.  Micheal,  (Tex.)  15  S.  W.  912;  Kramer  v.  Winslow, 
(Pa.)  18  Atl.  923;  Blanchard  v.  Jones,  101  Ind.  542.  In 
the  Ckezutn  case  it  was  said: 

"That  aD  agent  authorized  to  sell  property  at  a  sum 
Dot  letjs  than  a  certain  amount,  which  is  to  be  net  to  the 
Mller,  acts  in  roakitig  the  sale  thereunder  as  the  agent  of 
the  seller,  and  not  as  principal,  Beems  to  us  clear.  The 
owner  of  the  property  has  fixed  in  hia  own  mind  the  least 
mm  which  he  is  willing  to  take,  aud  he,  therefore,  contracts 
with  the  agent  that,  in  acting  for  him,  he  must  have  that 
sum  in  view  as  coming  net  to  him.  But  it  does  not  at  all 
follow  that  the  agent  acting  under  such  power  is  entitled 
to  othei-  benefit  of  the  good  bargain  which  he  ma;  make 
for  the  owner  than  that  thereby  his  commisaton  or  other 
compenHation  under  the  contract  may  be  increased.  That 
nich  a  contract,  when  it  shows  upon  its  face  that  an  agency 
is  created  thereby,  must  be  construed  as  above,  is  too  clear 
to  require  the  citation  of  authorities.  If  the  party  acts 
aimply  as  agent,  then  his  principal  must  get  the  benefit  of 
his  good  bargain;  and  the  fact  that  the  conditions  upon 
which  he  is  forced  to  make  the  sale  provide  for  a  uet,  in- 
stead of  a  gross,  amount  to  the  owner,  can  have  no  influ- 
ence in  changing  the  character  of  the  relation  established 
by  the  contract.  Courts  are  inclined  to  construe  a  con- 
tract of  this  kind  to  be  that  of  agency,  rather  than  a  sim- 
ple option  on  the  part  of  the  person  acting  thereunder;  and, 
however  strong  the  language  used  by  the  owner  may  be, 
yet  if  there  is  anything  In  connection  with  the  contract 
which  Bhowfl  an  intent  to  create  an  agency,  rather  than  to 
make  a  sale  of  the  property,  the  person  acting  thereunder 
will  not  be  allowed  to  get  any  benefit  therefrom  other  than 
such  compensation  as  may  be  awarded  to  him  by  the  con- 
tract." 

Our  conclusion  at  this  point  is  necessarily  decisive  of 
the  case.    The  judgment  below  is  accordingly — Affirmed. 

GaykoBj  C.  J.,  Ladd  and  Salinqee^  JJ.,  concur. 
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Mattib  Campbell  et  al.,  Appellants,  v.  F.  M.  Davis, 
Appellee. 

AFFEAXi  AND  EBBOR:  BrlefB— XHsngard  of  Bnlss.  Total  disre- 
gard of  tbe  rules  governing  the  preparation  at  briefs  on  appeal 
Justlfles  a  total  disregard  ol  the  appeal.    Rule  53. 

Appeal  from  Adamt  District  Court. — Thomas  L.  Maxwell, 
Judge. 

Wednesday,  Junk  20,  1917. 

Foe  reasons  -atated  later,  a  statement  of  the  case  In 
brief,  the  issues,  and  tbeir  determination,  is  not  made  here. 
^-Affirmed. 

J.  H.  Ritchey,  for  appellants. 

Stanley  d  Stanley,  for  appellee. 

Salinger,  J. — Rule  53  requires  the 
Kb""  tt°ta ■  '""'^^  **'  appellant  to  contain  "a  short  and 
™m''""'  "'        '^^^^''  statement  disclosing:" 

A.    "The  nature  of  the  action." 

B.  "What  the  issues  were." 

C.  '"Hciw  the  issues  were  decided." 

D.  "A  brief  and  concise  slateuient  of  so  mucb  of  the 
facts  as  fuily  presents  the  errors  and  exceplions  relied 
upon." 

E.  "The  errors  relied  upon  for  a  reversal." 
The  rule  provides  further  that: 

"Following  tbis  the  brief  ^hall  contain,  under  a  sepa* 
rate  heading  of  each  error  relied  on,  separatelv  numbered 
propositions  or  points,  stated  concisely,  and  without  argu- 
ment or  elatraration,  together  with  the  authorities  relied  on 
in  support  of  them.  •  •  •  Xo  alleged  error  or  point,  not 
contained  in  this  statement  of  points,  shall  be  raised  after- 
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Tarda,  cither  by  reply  brief,  or  in  oral  or  printed  argu- 
ment, or  on  petition  for  rehearing." 

We  are  of  opinion  that  this  rule  provides  that,  if  its 
reqniretnenta  are  totally  not  met,  appellant  has  no  right  to 
review.  In  the  case  we  have,  there  was  literally  no  at- 
tempt to  comply  or  complianre  with  any  requirement  of 
Mid  mie.  We  eoald  not  state  the  nature  of  the  action, 
what  the  issues  were,  or  bow  tliey  were  decided,  without 
making  a  thorough  and  complete  examination  of  most  of 
the  abstract  and  all  of  the  argument  for  appellant.  It  is 
doubtful  if  a  study  of  all  the  argument  would  help  on  these 
beads.  We  could  not  venture  to  make  "a  brief  and  con- 
cise statement  of  so  much  of  the  facts  as  fully  presents  the 
errors  and  exceptions  relied  upon,"  without  study  of  all 
tile  record.  Appellant  makes  no  attempt  to  make  such 
statement.  There  is  no  statement  of  any  errors  relied  on 
fur  reversal.  There  is  neither  a  statement  of  error  nor 
any  separate  or  other  heading  of  any  error  relied  on;  no 
statement  of  points  under  such  heading  or  any  other.  The 
ailment  is  precisely  such  as  was  the  vogue  before  our  said 
rule  was  made.  It  is  a  running  mixture  of  abstract  and 
argument.  The  first  break  comes  on  page  27;  all  that  fol- 
lows is  on  page  27.  Assume  that  we  could  ascertain  what 
our  judgment  is  invited  upon  by  a  careful  study  of  the 
whole  of  the  ai^ument,  it  is  surely  true  that  we  could  not 
ascertain  this  without  such  study.  The  rule  is  simple  and 
of  long  standing.  The  disregard  of  it  by  appellant  is  ab- 
solute. If  we  shall  consider  this  appeal  on  the  merits,  it 
were  better  to  abrogate  the  rule.  Its  retention  would  serve 
DO  purpose. 

The  judgment  of  the  trial  court  must  be — Affirmed, 

Gaynob,  C.  J.,  Ladd  and  Evans^  JJ.,  concur. 
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M.  B.  HroBT,  Appellee,  v.  W.  H.  Bahrbnposs  et  al., 
Appellants. 

PLEASnTOi     AmBadmentB — Wben  Propwlr  Bejeeted.     An  atnend- 

1  ment  is  properly  rejected  which  Is  offered  at  the  cloee  of  all  the 
cTJdeDce  and  which.  If  allowed,  would  not  be  supported  by  the 
evidence. 

'   BIZ.LS  AND  NOTES:     Holder  In  Due  Course— Evidence.    Evidence 

2  reviewed,  and  held  to  show  tbat  (ilalntllt  was  a  holder  in  due 

courae. 

BILLS  AND  NOTES:    NesotlabUlty  Md  Tranafw— "\ntttOBt  B«- 

3  course" — Gitect.  Indorsements  "without  recouroe"  do  not  de- 
stroy or  Impair  the  negotiability  of  a  negotiable  Instrumeat. 

BILLS  AND  NOTES:    Holder  111  Due  Course- -Past-Du«  InUrest— 

4  Effect.  Notice  of  dishonor  of  a  negotiable  instrument  is  not 
imparted  to  a  purchaser  by  the  fact  tbat  the  Interest  thereon  1b 
past  due. 

Appeal  from  Hamilton  District  Court. — R.  M.  Whiout, 
Judge. 

Wednesdat,  June  20,  1917. 

Action  to  recover  interent  on  a  promissory  note.  De- 
fense, that  the  note  nas  without  consiOeratioD ;  that  plain- 
tiff, as  indorsee,  took  it  with  notice  of  infirmaties.  Judg- 
ment for  the  plaintiff  in  the  court  below. — Affirmed. 

Wesley  Martin  and  D.  C.  Chase,  for  appellants. 

McQrath  tf  Archerd,  for  appellee. 

Gayxob,  C.  J. — This  action  is  broujilit  to  i-ecover  inter- 
est on  a  certain  note  for  |l,50n,  given  by  the  defendautK  to 
one  William  Greenwood,  which  appears  to  hiive  been  in- 
dorsed without  recourse  by  Greenwood  to  one  Bair,  and  by 
him  to  the  plaintiff.     The  petition  is  in  the  usual  form. 
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The  answer  admitB  the  execution  of  the  note;  alleges 
that  the  note  ie  collateral  to  a  certain  mortgage  of  even 
date  therewith;  that  there  was  a  conleinp<iraii*M>ii8  written 
agreement  between  Greenwood  and  these  defendants,  at  the 
time  of  the  execution  of  the  note  and  mortgage,  that  there 
should  be  no  personal  liability  on  the  note  and  mortgage, 
and  that  the  land  covered  by  the  mortgage  shonld  be  the 
foil  measure  and  limit  of  defendants'  liability  ou  tlie  note; 
that  this  agreement  was  either  written  in  the  mortgage 
or  attached  to  the  mortgage,  and  was  understood  by  nit  the 
parties  to  be  a  part  of  the  agreement  covered  by  the  note 
ind  mortgage;  that  said  note  was  without  consideration: 
that  the  consideration  has  wholly  failed;  that  the  note 
wflB  obtained  by  false  and  fraudulent  represientiitions ;  that 
defendants  were  deceived,  and  received  no  value;  that  the 
note  was  given  as  a  part  of  the  purchase  price  of  certain 
Innd  in  Dakota;  that  the  lanQ  was  not  worth  to  exceed  f!iO0, 
and  was,  at  the  time,  mortgaged  for  11,000.  The  defend- 
ants further  aay  that  the  plaintiff  is  not  a  good-faith  pnr- 
Aaser  of  the  note;  that  he  had  knowledge  of  the  infirmi- 
ties in  the  note,  or  notice  thereof.  The  defendants  also 
filed  a  croes-pefltion  in  equity,  asking  that  the  contrflct  be 
refOFmed  so  as  to  express  the  real  agreement  of  the  parties. 
The  cause  was  tried  as  an  equity  action.  The  court  entered 
a  decree  dismissing  defendants'  crossbill,  and  entering 
indgment  against  the  defendants  for  1286.10.  From  this 
Jndgmait,  defendants  appeal. 

After  the  evidence  was  all  in,  the  de- 
1  PtuMKa:  fendants  offered  to  file  an  amendment  to 

■meiidmeDtB ; 

•jtM^ioperir  their  cross-petition,  setting  up  that  the  con- 
tract sued  on,  or  the  mortgage  given  as  a 
part  of  tbe  same  contract,  had  been  materially  altered,  in 
that  the  agreement  that  the  defendant  should  not  be  bound 
personally  for  the  note  bad  been  erased.  This  was  refused, 
or,  if  filed,  was  stricken  out  ou  motion  of  the  plaintiff,  for 
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the  reason  tbat  it  was  filed  too  late.  This  is  the  first  error 
relied  upon  for  a  reversal. 

It  appeared  upon  the  trial  that  the  clauw  limiting  lia- 
bility was  not  in  the  mortgage  or  attached  thereto.  It  is 
contended  that  the  court,  in  furtherance  of  justice,  should 
have  allowed  the  amendment  charging  an  alteration  to  have 
been  made  in  the  instrument,  and  that  this  should  have  been 
permitted  to  conform  the  pleading  to  the  proof.  It  is  true 
that  to  allow  amendments  is  the  rule;  to  reject  them,  the 
exception.  It  is  also  true  that  the  law  authorizes  am^id- 
ments  to  conform  the  pleadings  to  the  proof.  It  was  dis- 
covered, upon  the  presentation  of  the  mortgage,  that  this 
agreement  was  not  in  the  mortgage  or  attached  thereto. 
This  must  have  been  known  to  defendants  at  the  time  of 
filing  the  cross-petition.  It  was  because  of  this  that  the 
cross-petition  asking  reformation  of  the  instrument  was 
filed.  The  only  evidence  that«thia  contract  was  ever  in  the 
mortgage  is  found  in  the  following  testimony :  Bahrenfuss 
testifies  to  the  effect  that  he  told  Greenwood  that  he  must 
protect  him  in  some  way.  He  says:  "We  agreed  that  we 
would  put  it  on  the  land  only.  I  was  not  to  be  personally 
liable  on  the  note."  He  asked  the  scrivener  to  put  it  in, 
and  relied  on  him  to  do  so.  His  statement  that  it  was  in, 
we  think,  has  its  foundation  in  the  belief  that  the  scriv- 
ener did  as  he  agreed  to  do,  or  on  what  the  scrivener  told 
him. 

The  scrivener  testified  that  he  remembered  that  the  de- 
fendant insisted  on  the  mortgage's  being  drawn  bo  that  the 
land  only  should  be  liable  for  the  debt;  that  there  should  be 
DO  personal  liability;  that  the  talk  was  in  the  presence  of 
Greenwood;  that  that  talk  was  the  first  time  they  came  to 
bis  office;  that  he,  as  scrivener,  was  directed  to  insert  that 
clause  in  the  mortgage.    He  testified : 

"1  would  say  that  I  put  it  in  the  mortgage  if  I  hadn't 
seen  the  mortgage.    If  I  had  been  asked  if  I  put  it  in  be- 
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fore  the  morl^age  was  presented  to  me,  I  would  eaj  that  I 
did." 

The  Bcrivener  examined  the  mortgage,  however,  and 
fonnd  no  evidence  of  any  erasure.  Mrs.  Bahrenfusfl  testi- 
fied: 

"The  mortgage  was  to  fall  back  on  the  land  in  Dako- 
ta. That  was  the  conFersation.  Mr.  Tucker  wrote  it  in 
the  mortgage  with  pen  and  ink.  It  was  read  orer.  I  heard 
this  part  read,  that  only  the  land  should  be  holden  on  the 
DOte.  The  mortgage  was  to  be  on  the  Dakota  land  only." 
She  further  testified:  "I  was  with  my  husband  and  Mr. 
Greenwood  when  they  went  to  tell  Mr.  Tucker,  the  scrivener, 
how  to  draw  the  mortgage-  They  were  drawn  and  ready 
(or  signature  when  I  came  to  aign.  I  didn't  read  them. 
What  he  wrote  in  there  was  that  the  mortgage  was  to  be 
on  the  Dakota  property  only.  That  is  the  statement  that 
vas  to  have  been  put  in  there.  That  was  what  we  talked 
about  in  the  office.  The  mortgage  was  to  be  upon  the  Da- 
kota property  only," 

She  also  says  that  she  saw  the  clause  in  controversy 
in  the  instrument,  but  this,  we  think,  cannot  be  true  in  the 
light  of  all  she  testifies  to. 

On  the  question  of  alteration  or  erasure,  a  chemist  was 
called,  who  said  he  was  acquainted  with  the  action  of  chem- 
icals; that  there  is  a  chemical  that  will  remove  the  evidence 
of  ink  writing;  that  he  had  removed  ink  by  the  use  of  this 
chemical;  that  the  mortgage  bears  no  evidence  of  an  alter- 
ation or  erasure.  The  evidence  may  tend  to  show  that  there 
was  an  agreement  to  have  this  incorporated  in  the  mortgage, 
hut  the  evidence  is  not  clear  and  satisfactory,  as  the  rule 
requires.  There  is  no  evidence  that  anything  had  been 
erased.  It  was  not  found  in  the  mortgage,  and  no  trace 
of  its  ever  having  been  there  was  discovered  by  anyone. 
The  amendment  offered,  the  rejection  of  which  is  complained 
of,  did  not,  however,  go  to  the  fact  that   this  agreemeBt 
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BhouM  have  been  in  tlie  nioifgage,  and  that  the  writing 
onglit  to  be  reformed  so  (js  to  show  that  fact.  That  issue 
was  tendered  in  the  original  cross  petition.  This  <imend- 
meiit  was  intended  to  present  the  issue  that  the  mortgage, 
at  tlie  time  of  its  execution,  contained  the  clanse,  bnt  it 
bad  been  wrongfully  erased;  that  it  had  tteen  altered  by 
having  this  clause  removed  after  the  execntion  of  the  in- 
strument. Tiiis  pleading  would  not  conform  to  the  proof, 
nor,  if  it  had  been  admitted,  would  the  proof  sustain  it. 
We  think  there  was  no  error  in  refusing  to  accept  this 
amendment,  or  in  striking  it  from  the  files,  if  filed. 

The  second  error  complained  of  is  that 
the  court  erred  in  holding  the  plaintiff  to 
rn^lne'  ''"'^^'.    be    E    good-faith   purchaser.     What   consti- 
i-videDi.'e.  tutes  a   good-faith  purchaser — a   holder   in 

due  course — is  defined  by  the  uniform  Ne- 
gotiable Instrnments  Law,  found  in  Section  3060-a52,  Code 
Supplement,  1913: 

"A  holder  in  due  course  is  a  holder  who  has  taken  the 
inslniment  under  the  following  conditions: 

"1.  That  the  instrument  is  complete  and  regular  up- 
on its  face. 

"2,  That  he  became  the  holder  of  it  before  it  was 
overdue,  and  without  notice  that  it  had  been  previously 
dishonored,  if  such  was  the  fact. 

^   "3.     That  he  took  it  in  good  faith  and  for  value. 

"4.  Tliat  at  the  time  it  was  negotiated  to  him  he 
had  no  notice  of  any  infirmity  in  the  instrument  or  de- 
fect in  the  title  of  the  person  negotiating  it." 

Section  3060-a[)C  provides: 

"To  constitute  notice  of  an  infirmity  in  the  instrument 
Or  defect  in  the  title  of  the  person  negotiating  the  same, 
the  person  to  whom  it  is  negotiated  must  have  had  actual 
knowledge  of  the  infirmity  or  defect,  or  knowledge  of  such 
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fBcta  that  bis  action  in  taking  the  instrument  amounted 
to  bad  faith." 

Section  3060-a26  provides: 

"Where  value  has  at  any  time  been  given  for  the  in- 
rtrntuent,  the  holder  is  deemed  a  holder  for  value  in  re- 
spect to  all  parties  who  became  such  prior  to  that  time." 

Section  3060-a2S  provides: 

"Value  is  any  consideration  sufficient  to  support  a  sim- 
ple contract." 

Applying  the  above  statutes  to  the  facts  disclosed  in 
this  case,  it  is  apparent  that  the  defendants  are  not  en- 
titled to  be  relieved  from  the  obligation  expressed  in  tbeir 
note.  The  plaintiff  testified  that  he  deeded  some  land  in 
Wisconsin;  that,  before  taking  the  note,  he  inquired  as  to 
the  solvency  of  Mr.  Bahrenfuss,  and  got  reports  that  he 
was  perfectly  good  for  the  note;  that,  at  the  time  he  took 
the  note,  he  did  not  know  that  the  defendants  were  mak- 
ing any  claim  that  tbey  were  not  individually  liable  upon 
the  note;  that  he  notified  Mr.  Bahrenfuss  that  the  interect 
was  due,  and  received  no  answer.  In  fact,  Bair  waa  not  a 
ritness  on  the  trial. 

Section  3060-a24  provides: 

"Every  negotiable  instrument  Is  deemed  prima  facie 
to  have  been  issued  for  a  valuable  consideration,  and  every 
person  whose  signature  appears  thereon  to  have  become  a 
party  thereto  for  value." 

The  defendants  have  eignally  failed  to 
'  Noras  r^n'eao-  bring  hotue  to  the  plaintiff  a  knowledge  of 
iramter:  any  defects  in  or  defenses  to  the  instmment 

foune;-  in  questiou.   The  mere  fact  that  it  was  in- 

dorsed without  recourse  does  not  impair  the 
negotiable  character  of  the  instmment.  See  Section  3060- 
a38. 

In  Kelley  v.  Whitney,  45  Wis.  110,  117,  the  conrt  said : 

"The    note    •    •    "    ^as    indorsed    by    the    payee 

Yol.  180  I/L..—2X 
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"  •  •  'without  recourse.'  But  that  'is  not  ■snfficieot  to 
i-harge  the  assignee  with  notice  of  a  defense  agniaat  tlie 
note  on  the  part  of  the  maker,  nor  is  it  sufQcient  to  put  him 
on  Inquiry  in  reference  thereto.'  Stcvcnson  v.  O'Neal,  71 
111.  314." 

Section  3060-a57  provides: 

"A  holder  in  due  course  holds  the  instmment  free 
from  any  defect  of  title  of  prior  parties,  and  free  from  de- 
fenses available  to  prior  parties  among  themselves,  and  may 
enforce  payment  of  the  instrument  for  the  full  amount 
thereof  against  all  parties  liable  thereon." 

Assuming,  as  we  do,  the  correctnes.s  of  the  rule  laid 
down  in  CHi/  yat.  Batik  ».  Jordan,  13!)  Iowa  499,  Iowa  Nat. 
Bank  v.  Carter,  144  Iowa  715,  Arnd  c.  Ai/JcMirorth.  145  Iowa 
1S5.  and  Fltottg  v.  Fairfield,  IfiS  Iowa  726,  738,  that  the 
holder  of  a  note  having  its  iQ<'eption  in  fraud  has  the  bur- 
den of  pi-oving  that  he  ia  a  good-faith  holder  in  due  course, 
yet  the  record  in  this  case  discloses  nttlrmatively  that  the 
instrument  is  complete  and  regniar  ou  its  face;  that  it  was 
negotiated  before  it  was  overdue;  that  there  was  never  any 
agreement  that  the  provision  limiting  its  liability  should 
he  incorporated  in  the  note;  that  the  plaintiff  is  a  good-faith 
purchaser  for  value;  that,  at  tiie  time  it  was  negotiated  to 
him,  he  had  no  notice  of  any  infirmity  in  the  instrument, 
or  defect  in  the  title  of  the  person  negotiating  it;  had  no 
knowledge  of  any  facts  to  put  hiu\j)n  inquiry,  or  that  would 
suggest  that  the  taking  of  the  note  was  in  had  faith.  De- 
fendants' second  contention  must  be  overruled. 

The  only  suggestion  of  dishonor  in  the 
*■  Notes '"holder  note  Is  that  the  interest  was  past  due  at 
pnsf Suf^in"^ '  the  time  the  note  was  negotiated  to  this 
t,-tt«t:  effect,  pj^j^^j^.  j^  KeUey  V.  Whitnet/,  45  Wis.  110, 
the  rule  was  laid  down  that  a  promissory  note  matures  only 
when  it  becomes  due  by  its  terms,  and  that  one  who  pur- 
chased it  in  good   faith,  for  value,  before  it  matures,  is 
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within  the  protection  of  the  law  merchant,  although  inter- 
est is  overdue  at  tlie  time  of  Hurh  purchase.   - 

In  this  case,  the  authorititg  are  collated  pro  and  eon, 
and  the  doctrine  held  to  as  al>ove  stated. 

In  Sationul  Bonk  of  \.  A.  of  B.  v.  Kirhy,  108  Mass. 
497,  the  court  used  this  language: 

"If,  as  it  is  ai^ued,  it  be  true  that  the  failure  to  pay  in- 
terest ever  as  a  matter  of  law  amounts  to  a  dishonor  of  a 
note,  it  can  only  affect  one  wlio  has  knowledge  of  the  fact. 
Payment  of  interest  is  not  always  iudorsetl,  and  other  evi- 
dence is  often  relied  on  to  prove  it.  Want  of  indorsement 
does  not  always  apptiw;  the  party,  to  whom  such  note  \6 
transferred,  that  there  haa  been  no  payment.  •  •  • 
The  fact  that  overdue  interest  is  not  indorsed  might  have 
slight  interest  in  putting  the  purchaser  on  his  inquiry. 
•  *  •  But  in  its  effect  npon  the  credit  of  a  note,  it  is 
manifest  that  a  failure  to  pay  interest  is  not  to  be  ranked 
with  failure  to  pay  principal.  Interest  is  an  incident  of 
the  debt,  and  differs  from  it  in  many  respects.  It  is  not 
subject  to  protest  and  notice  to  iudorsers,  or  days  of  grace 
according  to  the  law  merchant.  Interest  is  not  recovered 
on  overdue  interest;  and  the  statute  of  limitations  does 
not  run  against  it  until  the  principal  is  due.  The  holder  of 
a  note  with  interest  payable  annually  loses  no  rights 
against  the  parties  to  it,  whether  makers  or  indorsers,  by 
neglecting  to  demand  it;  and  he  has  the  election  to  do  so, 
or  wait  and  collect  it  all  with  the  principal.  •  •  •  \Ve 
are  referred  to  no  ease  in  which  it  has  been  held  that  fail- 
ure to  pay  interest,  standing  alone,  is  to  be  regarded  sufB- 
cient  in  law  to  throw  such  discredit  upon  the  principal  se- 
cnrity  upon  which  it  is  due,  as  to  subject  the  holder,  to  the 
full  extent  of  the  security,  to  antecedent  equities.  •  •  • 
While  nonpayment  of  interest  is  not  to  be  allowed  the 
effect  here  claimed  for  it,  it  is  still  a  fact  proper  to  be  con- 
sidered by  the  jury,  iu  connection  with  other  circumstances, 
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on  the  qneation  whether  the  holder  is  entitled  to  the  posi- 
tion of  one  who  has  taken  id  good  faith  and  without  actual 
or  constructive  notice  of  existing  defences." 

In  the  case  of  McPherrin  v.  Tittle,  (Okla.)  129  Pac. 
721,  723,  the  conrt  said : 

"Is  the  fact  that  interest  is  overdue  and  unpaid,  of 
iteelf,  sufficient  to  affect  the  purchaser  of  a  negotiable  note 
with  notice  that  the  instrument  is  dishonored?  There  are 
decisions  so  holding  (citing  authorities).  •  •  •  The 
hetter  rule,  and  the  one  supported  by  the  text  writers  and 
the  Treight  of  authority,  is  that  a  note  is  not  overdue  bj 
reason  of  a  failure  to  paj  interest  prior  to  the  maturity  of 
the  principal,  in  the  absence  of  a  stipulation  to  that  effect, 
because  the  interest  is  a  mere  incident  to  the  debt"  (citing 
authorities) . 

This  case  holds  to  the  doctrine  announced  in  TfationaJ 
Bank  v.  Kirhy,  supra.  See  also,  as  bearing  upon  this  ques- 
tion, Morgan  y.  Vnited  States,  113  V.  8.  476  (28  L.  Ed. 
1044) ;  Indiana  d  lUinois  Cent.  R.  Co.  v.  Sprague,  103  U. 
S.  756  (26  L.  Ed.  554) ;  Cromvyell  v.  County  of  Sac,  96  U.  8. 
53  (24  L.  Ed.  681).  The  McPherrin  case,  supra,  holds  to 
the  doctrine  that  the  presence  of  such  unpaid  coupons  is 
considered  a  material  circumstance,  bearing  on  the  question 
whether  the  purchaser  acquired  them  in  good  faith  and 
without  notice,  and  is  a  fact  to  be  considered  by  the  jury 
upon  that  issue;  but  the  mere  fact  that  negotiable  bonds, 
not  due  upon  their  face,  have  attached  to  them  coupons 
past  due  and  unpaid,  does  not  show  dishonor  upon  the  face 
of  the  bond.  See  also,  McLane  v.  Placerville  &  S.  F.  B.  Co., 
66  Cal.  606  (6  Pac.  748) ;  Cooper  t>.  Hocking  Valley  ]fat. 
Bank,  21  Ind.  App.  358  (50  N.  E.  775,  69  Am.  St.  Rep.  365). 

The  third  and  fourth  assignments  of  error  are  involved 
in  the  questions  hereinbefore  discussed. 

The  result  of  this  litigation  may  be  unfortunate  for  the 
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defendants,  but  we  see  no  escape  for  them  in  tbe  record  be- 
fore as.    The  judgment  is,  therefore, — Affirmed. 
Ladd,  Evans  and  Balinger,  JJ.,  concur. 


Pbibub  Pbtbrson,  Appellant,  t.  Pbbboox  &  Moobb  Co.,  Ap- 
pellee. 

MAUOIOUS  FBOSEOOTION:     OItU  Actions— Buikrnptc7  ProcMd- 

1  lags  AjfalBst  Finn — Dun&go  to  FartBentUp  UemliBi.  Mallclotra- 
ly  and  wltbout  probable  cause  flling  a  petition  In  bankruptcy 
against  a  partnership  /trm  only,  with  no  seizure  or  threatetiefl 
(Klzure  of  the  individual  property  of  the  members  of  Che  part- 
nership, affords  no  basla  for  an  action  for  damages  tn  favor  of 
an  individual  member  ol  the  partueratalp,  even  thougb  the  peti- 
tion alleged  the  names  ol  such  members. 

BAKEBUFTCTT:    Jurisdiction    and    Oonrsa    of   Fiocednra — Partner- 

2  ships  and  Members  Thereof.  Principle  recognised  that  a  part- 
nership and  the  IndlvldualB  composing  It  are  distinct  legal  en- 
titles, and  proceedings  In  bankruptcy  against  one  do  not  ot 
necessity  Involve  the  other. 

Appeal  from  Pottu/watta/mie  District  Court. — O.  D.  Wheel- 

EB,  Judge. 

Wednesday,  June  20,  1917. 

To  an  amended  and  substituted  petition  of  plaintiff  a 
demurrer  was  interposed  and  sustained,  and,  as  the  plain- 
tiff elected  to  stand  on  the  ruling,  judgment  was  entered 
dismissing  tbe  petition.    Plaintiff  appeals. — Affirmed. 

Kimball  d  Peterson  and  KUlpack  d  Northrop,  for 
appellant. 

Mayne  d  Green,  for  appellee. 

Ladd,  J.— About  March  2B,  1915,  the  de- 
*'  mcwb^Stiom  :      fendant  and  others  filed  a  petition  in  bank- 


Iowa,  and  therein  alleged  that  said  company 
was    a    copartnership,    was    insolvent    and 
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bankrupt,  and  that  this  plaiiitifiF  was  a  member  thereof, 
and  caused  a  subpoena  to  be  issued  on  said  petition  and 
served  on  plaintiff,  requiring  him  to  appear  in  response 
thereto.  About  April  8,  1915,  the  matter  came  on  for  hear- 
ing before  a  referee  in  bankruptcy,  and  thereupon,  plain- 
tiff was  finallir  discharged  and  held  not  to  have  been  a  mem- 
ber of  said  Arm.  In  his  amended  and  substitnted  petition, 
he  alleged  these  facts,  and  that  the  defendant,  in  what  it 
did.  acted  maliciously  and  without  probable' cause,  and- in 
pursuance  of  a  conspiracy  with  others  to  wrong  and  injure 
plaintiff;  that  the  latter  bad,  for  a  long  time  prior  to  the 
filing  of  said  petition,  been  engaged  in  the  business  of  re- 
tail merchant  at  Weston,  enjoyed  a  good  line  of  credit  with 
wholesale  houses,  amounting  to  |5,000,  and,  by  use  thereof, 
was  enabled  to  keep  up  his  stock  and  maintain  his  business, 
which  was  yielding  an  annual  profit  of  |1,200  or  |1,300  a 
year;  that,  by  reason  of  the  filing  of  said  petition  in  bank- 
ruptcy, plaintiff  lost  time  in  preparing  for  the  defense,  and 
employed  an  attorney  at  an  expense  of  9250;  and  that,  in 
consequence  of  the  charge  of  bankruptcy  against  said  firm, 
and  alleging  plaintiff's  membership  thereof,  his  credit  with 
wholesale  houses  with  which  he  dealt  was  entirely  de- 
stroyed, and  he  was  forced  out  of  business,  all  to  his  dam- 
age in  the  sum  of  f5,000,  and  he  demanded  judgment  for 
sums  named  as  actual  and  exemplary  damages.  A  copy  of 
the  petition  in  bankruptcy  was  attached  to  the  amended 
and  substituted  petition,  and  to  this,  the  defendant  filed  a 
demurrer  on  several  grounds:  (1)  That  the  suit  is  for 
malicious  prosecution  of  a  civil  action,  aud  no  seizure  of 
property  belonging  to  plaintiff  is  alleged;  (2)  that  the  dam- 
ages alleged  may  not,  in  any  event,  be  recovered;  and  (3) 
that  there  is  no  allegation  in  the  petition  in  bankruptcy 
that  plaintiff  waa  iSBolvent  or  a  bankrupt,  the  ouly  al- 
legatlMi  being  that  be  was  a  member  of  The  Peterson  Com- 
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panj.    The  demurrer  was  suataioed,  and  the  only  qoeatioB 
is  whether  a  cause  of  action  was  stated. 

Con  ceding,   without  deciding,  that  an 
*  ^'rSdieao"'     action   (or   malicioas  proBccution   may   be 
^^dnl^T  "      maintained  for  maliciously  filing  a  petition 
■nd  mcmbeTB      in  baokraptcy  without  probable  cause  (26 
Cyc.    14),   such    a    petition    was    not    filed 
against  plaintiff.    The  petition  was  leveled  against  the  part- 
nership known  as  The  Peterson  Company   only,  and   not 
against  its  members,  the  prayer  being  that  it  only  be  ad- 
judged a  bankrupt.    Section  5  of  the  act  of  Congre^  ap 
proved    in    1898   ezpresBly   authorizes   such   a  proceeding 
against  a  partnership  during  its  continuance  in  business  or 
after  its  dissolution  and  before  final  settlement,  irrespec- 
tive of  any  adjudication  against  its  individual  members. 
fftrause  v.  Hooper,  105  Fed.  590;  In  re  Meyer,  98  Fed.  976 
(39  C.  C.  A.  368). 

Under  the  bankruptcy  laws,  a  firm  may  be  bankrupt 
and  the  individuals  (Composing  such  firm  solvent.  In  re 
Henderlin.,  109  Fed.  867;  5  Cyc.  413.  Doubtless  the  mem- 
bers of  the  firm  might  be  included  with  it  in  the  petition, 
asking  that  all  be  found  insolvent;  but,  before  the  individ- 
ual members  could  be  so  found,  in  involuntary  bankruptcy, 
one  or  more  of  the  enumerated  acts  of  insolvency  most  have 
been  alleged  and  proven  to  have  been  committed  by  such 
members.  In  re  Meyer,  supra.  And  where  no  act  of  bank- 
ruptcy is  charged  against  the  members  of  a  firm,  and  the 
proceedings  are  -solely  against  the  partQership  as  a  legal 
entity,  the  individual  members  are  not  entitled  to  a  dis- 
charge in  bankruptcy.    In  re  Bale,  107  Fed.  432. 

Under  the  allegations  of  the  petition  in  bankruptcy, 
tbeu,  plaintiff  might  not  have  been  adjudged  a  bankrupt. 
and  about  the  only  purpose  that  conld  faave  been  served  by 
reciting  in  the  petition  who  were  members  of  the  partner 
ship  was  to  identify  it,  and  point  out  to  whom  the  subpoena 
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Bhonld  be  issued,  and  upon  whom  it  sbould  be  served.  In 
any  event,  the  plaintiff  was  not  charged  therein  with  being  a 
bankrupt,  nor  was  his  property  seised  or  threatened  with 
seizure  or  sequestration.  The  case  doe»  not  come  within 
the  rule  of  those  suetaining  actions  for  malicionsly  and 
without  probable  cause  instituting  bankruptcy  proceedings. 
The  most  that  can  be  said  ia  that  the  allegation  in  the  peti- 
tion that  he  waa  a  member  of  the  firm  was  in  the  nature 
of  a  civil  suit,  without  any  interference  or  threatened  inter- 
ference with  his  property,  and  it  is  well  settled  in  this 
state  that  an  action  for  the  malicious  prosecution  of  a  civil 
action  such  as  this  suit  cannot  be  maintained.  Wetmore  v. 
MeUinger,  64  Iowa  741 ;  Smith  v.  Hintrager,  67  Iowa  109 ; 
White  V.  International  Text  Book  Co.,  156  Iowa  210. 

As  contended,  there  is  a  tendency  to  liberally  construe 
actions  as  interfering  with  property  in  order  to  avoid  a 
denial  of  this  remedy  (see  Laby  v.  Ben/iett,  111  Wis.  613 
[56  I^  R.  A.  261,  87  Am.  Bt.  897]) ;  but  there  is  nothing 
in  the  case  at  bar  justifying  a  departure  from  th«  doctrine 
of  Wetmore  v.  MeUinger,  supra.  The  enthorities  pro  and 
con  are  reviewed  in  the  case  last  cited,  and  in  Kolka  v. 
Jones,  6  N.  D.  461  (66  Am.  St.  615). 

The  ruling  of  the  court  in  sustaining  the  demurrer  has 
our  approval,  and  the  judgment  is — Affirmed. 

Gaynob,  C.  J.J  Evans  and  Salinger,  JJ.,  concur. 


Mas.  August  Bothebt,  Appellee,  v.  Gbicago,  Rock  Island 

&  Pacific  Railway  Company,  Appellant 
JDSnOE  OF  TBE  FEAOB:  Writ  of  Bnor— B«tara— Non-B*. 
1  aponstveneiB— Procedure.  A  non-reuponaive  retarn  by  a  Justice 
of  the  peace  to  a  writ  of  error  and  the  affidavit  accompanTlns 
the  same  should  be  met  by  an  order  of  court  compelling  an 
amended  return,  even,  if  necessary,  to  ihe  certification.  In  ac- 
cordance with  the  truthful  recollection  of  the  justice,  of  the 
evidence  taken  before  the  JuatlcA    Sec.  4574,  Code,  1897. 
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AFPEAI.  AND  EKKOB:    Abstrkct  of  Bflcoid— Bep«tltloiis— Ooflti. 
2    Unaeceaaary  repetition  will  b«  penalized  by  tbe  taxation  or  tlt« 
cost  thereof  to  the  one  offending. 

Appeal  from  Clinton  District  Court. — M.  F.  Donbgan, 
Judge- 

Wbdnbsdat,  June  20,  191T. 

In  the  district  court,  thiB  caee  was  pending  on  a  writ 
of  error  issued  tlierefrom  to  the  justice  of  the  peace  before 
whom  the  case  was  originally  tried.  The  return  to  the  writ 
by  the  justice  being  incomplete  and  unsatisfactory  to  the 
defendant,  it  moved  that  the  justice  be  required  to  amend 
his  return  and  to  make  the  same  responsive  to  the  affidavit 
for  the  writ.  This  motion  was  denied.  From  such  order  of 
denial,  the  defendant  has  appealed Reversed  and  re- 
manded. 

F.  W.  Sargent,  EIU9  A  McCoy,  and  J.  B.  Jofmaon,  for 
appellant. 

F.  L.  Holleran,  for  appellee. 

EvANSj  J. — This  caae  was  originally 
*'  aiat^ mi™t  brought  in  the  justice  court.  Judgment  was 
QcTi^reapoBBiTe^  rendered  for  the  plaintiff  for  the  amount 
DCM.  proc  ure.  ^j^jj^^^^  |20.  The  defendant  sued  out  a 
writ  of  error.  The  defendant's  challenge  to  the  judgment 
was  predicated  upon  the  general  proposition  that  the  ac- 
tion of  the  justice  court  in  rendering  judgment  against  the 
defendant  was  wholly  arbitrary,  and  without  tbe  support 
of  any  evidence  tending  to  Bhow  liability.  The  defendant 
appeared  is  the  justice  court  at  the  trial,  and  contested 
liability.  It  caused  all  the  proceedings  and  testimony  there- 
in to  be  taken  down  by  a  stenographer.  The  shorthand 
notes  were  immediately  transcribed,  and  the  transcript 
fnrnished  to  the  justice.  The  affidavit  in  support  of  the 
writ  of  error  purported  to  set  forth  all  the  testimony  in 
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the  case  upon  which  the  judgment  was  founded,  and  chal- 
lenged the  judgment  as  being  without  any  support  what- 
ever. The  writ  having  been  duly  served  upon  the  justice,  he 
made  retnm  thereto  of  his  docliet  entries  only.  No  response 
whatever  was  made  to  that  portion  of  the  affidavit  which  set 
forth  the  purported  evidence.  The  purported  reason  for 
this  refusal  was  that  the  justice  had  not  preserved  any 
i-ecord  of  the  evidence,  and  that  he  could  not  certify  to 
anything  that  did  not  appear  upon  his  record.  In  support 
of  its  motion  to  require  an  amended  return,  the  defendant 
introduced  the  stenographic  report  of  the  trial.  He  also 
examined  the  justice  as  a  witness,  whereby  the  justice  tes- 
tified as  to  the  testimony  introduced  before  him  on  the  trial 
of  the  vane.  In  such  examination  of  the  justice,  the  tes- 
timony was  set  forth  quite  fully.  The  court,  nevertheless, 
denied  the  motion  and  certified  the  question  here. 

Code  HectioD  4ST2  is  as  follows: 

"A  copy  of  the  affidavit  shall  accompany  the  order 
and  be  served  upon  the  justice,  who  shall,  with  the  least 
practicable  delay,  make  the  return  required." 

Code  Section  4574  U  as  follows: 

"The  court  may  compel  a  return  to  the  writ,  or  an 
amended  return  when  the  first  is  not  full  and  complete." 

Tlie  manifest  purpose  of  serving  a  copy  of  the  affidavit 
upon  the  justice  is  to  euable  him  to  make  his  return  respon- 
sive thereto.  The  purpose  of  Section  4574  is  to  compel 
him  to  do  so.  The  justice  is  not  bound  to  make  the  evi- 
dence in  the  case  a  matter  of  record  at  the  trial.  ThiR. 
however,  does  not  excuse  him  from  certifying  to  particular 
evidence  in  accordance  with  his  best  recollection.  The 
stenographic  report  was  not  binding  upon  him;  neverthe- 
less he  was  entitled  to  avail  himself  of  it  as  an  aid  to  his 
recollection.  It  was  his  privilege  anfl  duty  to  make  such 
corrections  in  it  as  his  recollection  warranted.  In  his  er- 
amination  as  a  witness  before  the  district  court,  the  test!- 


Jane  1917]         Rose  v.  City  of  Ft.  Poihjb.  331 

mony  purported  to  be  set  forth  quite  fully  by  question  and 
anever.  W«  see  no  fair  reason  why  the  trial  court  should 
not  have  required  the  justire  to  amend  his  return  in  acoord- 
anre  with  his  own  testimony,  with  any  proper  additions  or 
corrections  as  should  appear  to  the  justice  to  he  neoesdary 
to  a  true  return.  The  motion  for  an  amended  return  wa^ 
improperly  denied. 

2.  The  appellant  bafi  filed  ber«in  an 
«-  ArpBii.  *ND  abstract  of  5fl  pages.  It  sets  forth  in  de- 
MitiMs^™""  **''  ^"  ^^^  proceedings  in  the  justice  court, 
including  both  evidence  and  opening  state- 
ments of  coansei.  Such  evidence  is  reprinted  in  the  ab- 
stract as  a  part  of  the  affidavit  for  writ  of  error;  and  the 
name  is  printed  a  third  time  as  a  part  of  the  motion  re- 
quiring an  amended  return.  The  result  is  that  a  grossly 
exceRsi\-e  expense  is  incurred  in  the  preparation  of  tlte 
i-ecord  here,  and  in  a  case  involving  but  a  few  dollars.  For 
the  purpose  of  this  appeal,  a  brief  statement  of  the  evidence 
was  all  that  was  necessary.  No  printing  costs  for  the  ab- 
stpact  will  be  taxed  against  appellee. 

The  order  denying  the  motion  for  an  amended  return 
must  be  reversed. — Reversed  and  remanded. 

QATiKm,  C.  J.,  Laud  and  8ALmotB,  JJ.,  concur. 


Maht  Rose,  Appellee,  v.  Citt  op  Fout  Dodge,  Appellant. 

MUKIUiPAIi  OOBFOBATIOKS:  Defects  or  ObatncUoaB  In  Streets, 
1  Btc — NagUgence — Icy  Oondltton — Qnestloti  for  Jury.  Evidence 
that  an  accumulation  ot  Ice  ou  a  public  sidewalk  was  "ellppery" 
BDd  "smooth"  and  "slick"  doex  not.  as  a  matter  of  law,  show 
that  the  condition  wae  solely  a  climatic  one,  there  being  evi- 
dence that  the  Ice  was  "rough"  and  "humpy." 

MUMIOIPAl  OOBPOBATIONB:     Defects  or  Obstraetlons  In  Streets 
S    — Ic7  OondlUnn— Oanie.    BTVidence  reviewed,  and  held  to  Justify 
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tbe  Jni?  In  finding  that  the  condition  which  caused  plalntllTB 
tall  was  due,  not  to  a  tbavlng  of  snow  and  ice,  followed  by  sud- 
den freezing,  but  to  the  neeligence  of  the  city  In  permittlns 
the  snow  and  Ice  to  become,  by  reason  of  traflic,  rough  and  un* 

even. 

TBIAIi:     Imttruetlons— Applicability— PsrapbraalnE    AllegaUons    of 
8    K6^1<«ncB.    It  ts  not  error  tor  the  court  In  its  InstructlonB  to 
paraphrase  the  allegations  of  the  petition. 

PRINCIP1.E  APPLIED:     An  allegation  of  negligence  was: 

"Bj  reason  of  the  traffic  of  pedeBtrlana  •  •  •  said  snow 
and  lee  had  become  and  was  in  a  dangerous,  rough,  rounded,  Ir- 
regular and  uneven  condition." 

Tbe  court  paraphrased: 

"Snow  and  tee  had  been  permitted  to  accnmnUte  and  become 
paclced  by  travel  thereon  ao  as  to  become  unsafe  and  danger- 

OUB," 

BetA,  the  court  did  not  change  the  Issuea. 

IBIAL:    distractions— Beanlaltefc  and  SoAdencr — Oonstniction  aa  a 

4  Whole.  The  law  Is  not  bo  simple  that  all  of  it  can  be  stated  In 
any  one  sentence  cr  paragraph.  It  la  sufficient  it  inatmctlonB 
are  correct  ae  a  whole.  So  held  as  to  Instrnctlons  In  an  action 
for  the  negligent  accumulation  of  bdow  and  Ice  on  a  public 
street,  and  the  responsibility  of  tbe  city  In  reference  thereto. 

UDNIOIPAIi  OORFOBATIOITS:     DefectB  or  Obstmctlona  in  Streets 

5  — ^Notice  of  InJury~SpecI£cation  of  Negll^nca.  The  "notice  of 
injury"  on  account  of  defectlre  streets,  etc,  required  by  Sec. 
344Ti  Par.  1,  Code  Supplement.  1313,  in  order  to  permit  the 
bringing  of  the  action  alter  the  expiration  of  three  months, 
need  not  specify  wherein  the  municipality  was  negligent. 
Therefore,  the  pleadings  as  to  negligence  are  not  controlled  by 
such  notice. 

BVIDEirOB:    Heuuy— For  Purpose  of  Impeachment,     Statements 
e    incompetent  as  hearsay  If  offered  to  prove  the  fact,  may  be  per- 
fectly competent  for  purpose  of  Impeachment. 

WITNESSES:  Oioss-examlnatlon— Discretion  of  Court.  In  an  ac- 
7  tlon  for  damages  caused  by  the  defective  condition  of  a  side- 
walk, it  is  within  the  discretion  of  the  court  to  permit  evidence 
brought  out  on  cross-examination  to  remain  In  the  record,  to 
the  effect  that  a  certain  described  defect  in  ths  sidewalk  "ex-* 
tots  at  tlilB  time,"  the  trial  being  a  year  after  the  Injury, 
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TBIAL:    VenUrt— BxcMMlTenesB— »5,000.      Verdict    of    |5,000    buh- 

8  talned.  Plalntltt,  a  married  woman,  61  yeara  of  age,  In  charge 
of  ber  bnsbaiid'fl  houBehold,  was,  at  the  time  of  trUl,  one  year 
after  the  Injury,  walking  only  by  the  aid  of  a  crutcb,  because  o( 
a  fractured  temur  bone,  broken  In  a  tall  on  a  defective  side- 
walk. She  Buffered  great  pain,  and  will  subatantlally,  but  not 
fully,  recover.  The  recovery  of  riamages  was  solely  for  penaji- 
Ol  injury  and  present  and  fjiture  pain.  No  claim  was  made  tor 
loBB  of  time,  earning  capacity  and  expenses.  Apparently  sus- 
tained with  some  reluctance. 

Hir^AND  AND  WIFE:    Actions — Pnrsonal  Injojry  to  Wlfe—Be- 

9  coverr — Effect.  It  la  Htated.  arguendo,  that  a  recovery  by  the 
wife  for  her  own  peraonal  Injury.  leithout  claim  for  lots  of 
time,  bare  the  husband's  claim  for  such  loss  of  time,  in  view  of 
Sec.  3477-a,  Code  Supp.,  1913,  investing  the  wife  with  right  to 
recover  for  loss  of  time.  etc. 

Appeal  from   Webster  District  CouH.—C.  G.  Lee,  Judge. 

Thursday,  Decembeb  16,  1915. 

BBHBABiNa  Denied  Thursday,  June  21,  1917. 

Action  for  damages  for  personal  injuries  Bnstained  bv 
reason  of  a  fall  apon  defendant's  sidewalk.  There  was  a 
Terdiet  for  the  plaintiff,  and  defendant  has  appealed. — Af- 
firmed. 

Mitchell  d  Fitzpatrick,  and  Kemyon,  Kelleher  £  O'Con- 
Bor,  for  appellant. 

Beaiy,  Burnquist  A  Thomas,  for  appellee. 

Evans,  J.— The  accident  in  qnestion  resulted  from  an 
icy  condition  of  the  sidewalk.  It  occurred  at  an  intersec- 
tion of  sidewalks,  where  the  plaintiff  was  about  to  turn 
from  one  to  the  other.  The  plaintiff  alleged  in  her  peti. 
tion  that  the  walk  at  the  place  of  the  accident  had  become 
dangerons  by  reason  of  an  accumulation  of  snow  and  ice, 
which  had  been  permitted  to  become  rough,  rounded,  irreg- 
ular and  uneven.  The  accident  occurred  on  the  evening  of 
March  3,  1913.    10  or  11  days  preceding  such  date,  there 
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had  been  a  considerable  snow  storm,  and  the  intervening 
weather  had  been  quite  cold.  The  place  of  the  accident 
was  upon  one  of  the  main  sidewalks  of  the  city,  and  was 
iiecesaarily  subjected  to  considerable  travel.  The  principal 
question  in  the  case  is  whether  the  condition  of  the  street 
was  such  that  the  cit.v  could  be  deemed  responsible  therefor 
as  for  negligence,  or  whether  its  condition  was  simply  the 
result  of  recent  climatic  conditions,  for  which  no  responsi- 
bility could  be  attached  to  the  city. 

I.  The  emphasis  of  the  appeal  ia  lai^e- 
^'  "«ii';I.N*H^  '^"'  iy  laid  uimu  the  prn;)osition  that  the  testi- 
Btruction«  In  monv  ou  belinlf  of  plaintiff  failed  to  show 
DeKii)(pncc;'ier  that  plaintiff's  fall  was  the  result  of  a 
quesuon  for  rounded  and  uneven  and  rough  condition  of 
3now  and  ice.  It  is  contended  that  her  tes- ' 
timony  shows  to  the  contrary,  and  that  it  appears  there 
from  that  she  was  caused  to  fall  bv  the  condition  of  the 
walk,  caused  by  the  natural  conditions  immediately  pre- 
ceding the  accident.  i 
Appellant's  arffiiment  presents  to  us  a  very  careful 
analysis  of  the  testimony  of  plaintiff  herself.  The  plain- ' 
tiff  testified  that  the  surface  of  the  ice  was  rough  and 
"humpy."  She  also  admitted,  on  cross-examination,  that 
the  ice  was  "slippery"  and  "smooth"  and  "slick."  The 
argument  at  this  point  is  made  to  rest  very  largely  upon 
these  particular  terms.  Strange  to  say,  with  all  our  fa- 
miliarity with  the  subject,  ice  is  not  easily  described  in 
terms.  The  terms  here  employed  originated  in  the  ques- 
tions put  to  the  witness  by  the  counsel  for  the  defendant. 
It  would  he  diflicuit  to  say  that  ice  is  not  "slipi>ery"  and 
"slick"  and  "smooth"  under  almost  any  circumstances,  and 
this  is  so  even  though  it  be  "iri-egular  and  uneven  and 
rounded  and  rough."  It  would  not  do,  therefore,  to  say,  as 
R  matter  of  law,  that  the  use  of  such  terms  was  necessarily 
inconsistent  with  the  claim  that  the  condition  of  the  ice 
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via  as  flret  described.  The  defendant  was  entitled  to 
srpie  the  point  berore  the  jury  in  the  light  of  all  the  testi- 
mony in  the  case,  and  this  right  was  undoubtedly  exer- 
eised. 

Mnch  of  the  appellant's  argument  at 

~H)t»iioNB:  dc-    this  point  is  based  upon  the  proposition  of 

"ructtonH  in       fact  that  there  had  been  a  thaw  in  the 

•trppts:  ley 

coDdition:  course  of  the  dav,  and  that  the  reHultine 

Witter  had  fi'ozen  in  the  course  of  the  even- 

'"g-     It  is  contended,  therefore,  that  the  case  is  ruled  by 

BHrtiGBa  v.  City  of  Missouri  YaVeii,  102  Iowa  720.     In  the 

f'ted    case,  a  verdict  was  directed  for  the  defendant  city, 

'id    the  ruling  was  sustained  here. 

In  the  ease  at  bar,  the  evidence  that  there  was  any 

^a^eing  during  the  day  is  very  slight  indeed.     Sorely,  the 

JDry    -Would  have  been  justi&ed  in  finding  to  the  contrary. 

"■K   oflBcia]  weather  report  was  put  in  evidence  by  agree- 

neat.       it  showed   that,  for  two  days  preceding  the  acci- 

™t,    the  temperature  had  gone  down  to  15  degrees  below 

"'^-        It  also  appeai-ed  that,  at  some  time  within  24  hours 

prioi*    to  7 :00  A.  M.,  March  4th,  the  temperature  had  gone 

"P  to    39  degrees.     Because  such  temperature"  was  7  degrees 

above     freezing,   the  inference  is  claime<l   that   there  must 

nave  l>een  a  thaw.    This,  of  course,  would  depend  upon  the 

Iwgth    of  time  that  such  temperature  continued.    Manifest- 

1),  sii(>1j  temperature  could  not  result  in  any  appreciable 

■""ting  of  ipe  anj  snow  in  a  brief  period  of  time.     One 

''K*»esg  testified  that  it  was  "thawing  most  of  the  time" 

for   the  10  days  preceding  5farch  3d.     On  the  other  hand, 

'"6    official   weather  report  showed   rather  severe   weather 

unring    that   entire    period.      These    statements    could    be 

rendered  consistent  by  assuming  that  the  tluiwing  was  such 

as  took  place  in  protected  places  and  in  the  sunshine.     It 

IS  Aijfn^jgQt  to  say  that  the  evidence  was  by  no  means  con- 

clna\ve  that  the  condition  of  the  wallt  which  resulted  in 
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the  plaintiff's  fall  was  caused  by  a  recent  thaw.  T^e  law 
applicable  to  this  class  of  cases  is  quite  well  settled  in  this 
state.  It  has  been  fully  announced  and  discussed  in  some 
of  our  recent  cases,  notably  in  the  Beirneaa  case,  ■supra, 
and  Griffin  v.  City  of  Marion,  163  Iowa  435,  and  Finnane 
V.  City  of  Perry,  164  Iowa  171.  There  is  little  occasion  for 
our  repeating  the  discussions  contained  in  the  cited  cases. 
We  think  the  evidence  in  the  case  is  such  as  to  bring  it 
within  ttie  two  casea  last  cited. 

II.  It  is  contended  that  the  trial 
8.  tsial:  insirue-  judge  etTCd  in  instructions  to  the  jury.  It 
wiity :  pnro-  ig  gaijj  that  the  trial  judge,  in  his  Instrnc- 
fiiieace  "'  "'^'^  tions,  changed  the  issues,  and  submitted  the 
case  upon  a  theory  not  put  forth  in  plain* 
tiff's  petition.  The  theory  of  negligence  put  forth  in  the  in- 
structions was  that  "snow  and  ice  had  been  permitted  to  ac- 
cnmulate  and  become  packed  by  travel  thereon  as  to  become 
unsafe  and  dangerous."  Particular  criticism  is  directed  to 
the  expression  "packed  by  travel."  It  is  said  that  such  ex- 
pression was  not  justified  by  any  allegation  in  the  petition. 
The  petition  did  all^e  that,  "by  reason  of  the  traffic  of 
pedestrians  at  and  about  said  point  ou  said  sidewalk,  said 
snow  and  ice  had  become  and  was  in  a  dangerous,  rough, 
rounded,  irregular  and  uneven  condition."  We  think  that 
the  language  of  the  instruction  complained  of  was,  there- 
fore. Justified  by  the  allegation  of  the  petition  herein  set 
forth. 

Complaint  is  made  of  the  fourth  in- 
*.  tbul:  imtrue-  structlon,  and  particularly  of  the  first  sen- 

f  Ions :   requl-  i  r  j 

cunc'"''co'o."'    ^'^^'^^  thereof,  which  was  as  follows: 
whSi"""  "  '  '"^^  defendant,  at  the  time  of  the  ac- 

cident complained  of,  was  required  by  law 
to  use  ordinary  care  to  keep  the  streets  and  sidewalk  at 
the  place  in  question  in  a  reasonably  safe  condition  for 
public  travel." 
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It  Ib  said  that  the  effect  of  this  instruction  was  to  hold 
the  city  responsible  for  the  unsafe  condition  of  the  side- 
walk, even  though  such  condition  were  caused  by  recent 
climatic  conditions.  This  criticism,  however,  ignores  the 
iaatmction  as  a  whole,  and  ignores  the  other  instructions 
in  tbe  case.  This  sentence  standing  aloue  holds  the  city 
only  to  "ordinary  care."  The  instructions  as  a  whole  aU- 
rised  the  jnry  that  ordinary  care  would  not  require  the 
city  to  protect  pedestrians  against  the  dangers  of  snow  and 
ice  resulting  from  mere  climatic  conditions.  The  instruc- 
tions advised  the  jury  of  the  distinction  between  the  natural 
conditions  of  snow  and  ice  and  the  artificial  conditions 
which  might  subsequently  act  upon  them  and  thus  render 
them  irregular  and  more  dangerous. 

III.     At  the  time  of  the  trial,  the  plaiu- 

K.  uusiciPAL  COB-  tiff   filed    an    amendment    to    her    petition, 

itrfictione'^n       wherelu   she  alleged   that   the  sidewalk   it- 

"nnlnrj^Vpeii-  ^^''>  underneath  the  snow  and  ice,  was  un- 

f^a^.  "'  "**  «''e"  ^°^  rough  and  detective,  and  that  this 

aided  in  creating  the  rough  condition  of  the 

ice  and  snow  upon  the  surface.    The  defendant  pleaded  the 

statute   of   limitations   againat   the  ameudinent,   and   now 

nrges  the  same  upon  our  attention.     The  argument  is  that 

these  facts  were  not  recited  in  the  notice  served  upon  the 

city  under  the  provisions  of  Subdivisioa  1  of  Section  3447, 

Code  Supplement,  1913. 

The  notice  of  the  time  and  place  and  circumstances  of 
the  accident  was  served  upon  the  city  March  11,  1913.  The 
action  was  begun  about  five  months  later.  IterauNC  of  the 
allied  omission  from  such  notice  of  any  reference  to  the 
condition  of  the  sidewalk  underneath  the  ice  and  snow,  it 
is  argued  that  any  cause  of  action  based  thereon  is  barred 
within  three  months. 

The  statute  does  not  require  that  the  preliminary  no- 
tice of  the  accident  shall  include  the  specifications  of  negli- 
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genoo  cLar^ed  against  the  defendant.  It  does  reqnire  that 
tbe  notice  state  the  time,  place  and  cirenmstances  of  the 
accident.  The  very  purpose  of  the  notice  is  to  enable  the 
officers  of  the  city  to  investigate  the  place  and  the  circnm- 
stances  promptly.  Pnrthemiore,  the  notice  in  this  case  did 
contain  a  description  of  conditions,  inclnding  the  follow- 
ing: "And  because  the  said  walk  at  said  place  was  rough, 
Tineven  and  rounded,  and  permitted  the  accuinulatiou  of 
water,  ice  iind  snow."  The  foregoing  was  of  itself  suffi- 
cient basis  for  the  amendment  complained  of. 

IV,  Some  complaint   is  made  of  nil- 
«.  evidkspm:          inga  on  the  evidence.     Evidence  was  intro- 

hparwiy:    for  *" 

purjm-tf  or  im-  ^uced  bv  the  plaintiff,  in  rebuttal,  of  a  state- 
nient  made  by  one  of  the  city  commissioners 
on  the  morning  following  the  accident  and  at  the  place 
thereof.  It  is  urged  that  this  was  hearsay;  and  it  was. 
But  it  was  introduced  as  impeaching  evidence.  The  com- 
niissioner  was  a  witness  upon  the  trial,  and  his  testimony 
was  inconsistent  with  such  statement.  His  attention  was 
directed,  on  cross-examination,  to  his  previous  alleged  state- 
ment, and  lie,  in  substance,  denied  making  the  same.  Com- 
plaint is  also  made  of  the  testimony  of  the 
T,  wiTMEssKs:        witness  Rose,  huKlmnd  of  the  plaintiff.     In 

tion;  iiiacivtion  dj^  direct  examination,  he  described   what 

of  court.  ' 

he  claimed  to  be  the  structural  condition  of 
the  sidewalk  at  or  about  the  place  of  the  accident.  Being 
pressed,  upon  cross-examination,  he  said  that  the  same 
condition  was  to  be  found  there  "right  now."  In  the  light 
of  the  entire  examination  of  the  witness,  we  think  it  wafi 
within  the  discretion  of  the  trial  court  to  let  the  evidence 
stand. 

V.  Lastly,  it  is  urged  that  the  verdict 
s  excessive.    It  was  for  f5,000.    Plaintiff 

*"'"""■  was  a  married  woman,  living  with  her  hus- 

band, and  in  charge  of  bcr  household.    The  petition  herein 
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made  no  other  claim  than  for  her  pergonal  injury,  including 
pain  and  suffering,  present  and  future.  Her  injury  was  a 
broken  femur  bone.  She  suffered  much  pain.  She  will 
never  fully  recover  from  the  effects  of  the  injury,  although 
there  will  be  a  substantial  recovery.  She  was  61  years  of 
age  at  the  time  of  the  injury.  At  the  time  of  the  trial,  one 
year  later,  she  was  still  needing  the  help  of  a  cane  and 
rmtch,  in  order  to  walk. 

In  view  of  the  elimination  of  all  questions  of  loss  of 
time  and  earning  capacity  and  expenses  of  treatment,  we 
think  it  muet  be  said  that  the  verdict  was  a  very  large  one. 
We  are  not  wholly  agreed  as  to  whether  we  would  be  justi- 
fied in  ordering  a  re<luctinn,  as  a  condition  of  afflrtnance. 
In  this  con.4ideration,  we  are  not  uumindfal 
Wire :  uctCorH :    that,  under  the  provisions  of  Chapter  163 
iT^"!  iI^t''  of  the  Acts  of  the  Thirty-fourth  General  As- 
sembly,  the   plaintiff  could   have  recovered 
for  loss  of  time,  as  well  as  for  her  pain  and  suffering,  and 
that,  by  reason  of  such  statute,  there  can  be  no  outstanding 
claim  against  the  city  in  favor  of  the  husband  for  such  item. 
Under  all  the  circumstances  appearing  in  the  record, 
the  view  prevails  with  a  majority  thiit  we  ought  not  to  in- 
terfere with  the  verdict.    The  judgment  below  is  according- 
ly— A  ffimted. 

DsEMEit,  Wkavee  and  Preston,  JJ.,  concur. 


Stait;  op  Towa,  Appellee,  v.  E.  L.  Town 


HOldCIDE:       B«lf-I>erenB9— ETldonce — Tnry    l)uefltlon.      Evidence 
1    reviewed  on  the  qucBtlon  whether  a  homlcliie  was  in  aelMe- 
fense,  and  beld  to  pFSsent  a  Jurr  question. 
E^'ANs,  J.,  dissents. 
HOUOCDB:    Miaslaiitfter— Sefinbig  MmttOr— Eflact.    It  ii  not  er- 
X    ror  to  define  murder-  in  Inetractlons  covering  a  charge  of  man- 
slau^t«r,  the  InBtructloos  coverlOE  the  laLter  oSense  belns  un- 
objectlonabla. 
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HOinOIDE:       MuuUnglitei— Instructions — OBfe]«ss     BvidllnK     of 

3  Gnn,  The  court  may  properly  ezplaln  to  a  jury  when  and  nn- 
der  wb&t  clrcumstaiices  tlie  negligent  or  careless  handling  of  a 
dangerous  weapon  may  constitute  manslaughter,  even  though 
the  Indictment  does  not  speclflcally  charge  that  there  was  snch 
nsgllKence^ 

HOMICIDE:     Jnstlflahla  Homicide — Airest   by  Frlvate  P«non   for 

4  MlsdemaanoT— Use  of  Deadly  Weapon.  Instructions  reviewed, 
and  held  correct  as  to  (a)  the  circumBtoncee  under  which  a 
private  party  may  malie  an  arrest  for  a  misdemeanor;  (b)  the 
acta  necessary  to  constitute  a  valid  arrest;  (c)  the  degree  of 
force  permissible  In  effecting  such  arrest;  (d)  the  arreeter'a 
duty  to  refrain  from  using  a  deadly  weapon  in  a  deadly  man- 
ner in  making  such  arrest;  and  <e)  the  result,  in  law,  to  thn 
arrester  If  such  a  weapon  was  so  used  as  to  result  in  a  homicide. 

HOMICIDE:     Self -Defense— Mental    Condition   of   Deceased— Hat»- 

5  rlallty.  Under  a  plea  of  self-defense,  evidence  as  to  the  mental 
condition  of  a  deceased  Is  material  only  on  the  guestlon  of  the 
attitude  of  the  deceased  at  the  time  of  the  fatal  encounter. 

HOMICIDE;  Dying  Declaiationi — Intending  DeaUi— Matters  of 
G  Opinion.  Instructiona  reviewed,  and  beld  correct  as  to  (a)  the 
circumstances  under  vMcb  alleged  dying  declarations  were 
such  In  tact,  and  could  be  considered  at  all;  (b)  the  evidence 
proper  to  be  considered  by  tbe  jury  In  detorminlng  whether  the 
deceased  was  under  the  full  beltel  of  Impending  death;  (c)  tbe 
duty  of  the  Jury  to  disregard  all  matters  of  mere  opinion,  if 
any,  expressed  by  the  deceased;  and  (d)  the  duty  of  the  jury 
to  consider  only  such  dying  statements  of  tbe  deceased  as  per- 
tained to  tbe  tacts  and  circumstances  attending  the  fatal  shot. 

CBIUINAIi  LAW:  Trial— Misconduct  in  Argument— Withdrawal — 
I  Effect,  Statements  of  the  respective  counsel  aa  to  the  extent  of 
the  punishment  attending  a  conviction,  resulting  In  a  with- 
drawal by  the  county  attorney  of  bis  statement,  and  tbe  subati* 
tutlon  of  the  statement  that  tbe  Jury  has  nothing  to  do  with 
tbe  punishment,  which  latter  statement  was  conflrmed  by  the 
court  orally  and  In  the  formal  charge,  work  no  prejudicial  er- 

ORIMDrAIi  IiAW:     Trial — Separation  of  Jnry  After  Sabmlsslon— 
8    Effect.    The  separation  of  the  Jury,  after  submission  In  a  crim- 
inal case,  for  the  purpose  ot  answering  tbe  calls  of  nature,  or 
for  other  Innocent  purposes,  without  speaking  to  nonmerabers 
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of  the  jury,  rcBuIta  In   no  prejudicial  error,  especlaHy  when 
such  Jurors  were  uBually  attended  by  the  bailiff  or  In  his  3i{:hL 

WITNSSSBB:  OTOSs-Examlnatlon — Bomldde.  Teauinony  of  a  wit- 
9  neas  (a)  that  he  arrived  at  the  scene  of  a  ehootlns  Immediate- 
ly after  it  happened,  (b)  that  he  found  the  defendant  near  at 
hand,  and  (c)  that  defendant  did  not  want  him  (the  wltneee) 
to  go  to  where  the  deceased  was  until  more  help  arrived,  does 
not  authoriie,  under  the  claim  of  croBs-examlnatton,  and  under 
the  question  as  to  what  furthet'  happened,  testimony  that  the 
defendant  said  "he  did  not  think  It  sale  to  go"  (that  la.  to  the 
place  where  deceased  was). 

caixrttAl.  Ui.W.     opinion  Evidence— Insanity — Form  of  Question. 

10  A  question  to  a  nonexpert  witness  as  to  the  Insanity  of  a  person 
must  be  confined  to  and  baaed  on  the  facta  previottaJ]/  detailed 
by  the  urltnen. 

HOMIOIDB:    Bdf-Defenae — Evidence— BpeclSc  Qnanel  witb  Others. 

11  Under  a  plea  of  self-defense  to  a  ^arge  of  manslaughter,  de- 
fendant may  not  Interrogate  wltneasea  as  to  a  speclAc  quarrel 

had  by  deceased  with  other  people. 

Self-Detense — Ohuacter  of  Deceased  as  to  Quarrel- 
Under  a  plea  of  self-defense  to  a  charge  of  man- 
slaughter, wltnesaee  may  not  be  asked  as  to  the  "character"  of 
deceased  as  to  quarrel  somen  esa  and  TlctausneEs,  or  as  to  his 
general  "character"  as  to  hahlt  of  attacking  people  generally. 
Hla  general  reputation  in  thle  respect  should  have  been  called 
tor. 

HOMIOIDE;  Self -Defense— Insanity  of  Deceased— Befnsal  to  Pei- 
13  mit  Showing— Effect  Under  a  plea  of  self-defense  to  a  charge 
of  manslaughter,  defendant  eutlered  no  prejudice  because  de- 
nied the  privilege  of  showing  by  opinion  evidence  that  deceased 
was  Insane,  when  decedent's  previous  conduct  was  fully  ahpwn 
to  the  Jury  by  evidence  tending  to  show  hla  unbalanced  condi- 
tion of  mind,  with  attending  delusions,  and  when  there  vas  no 
question  as  to  who  made  the  first  assault  at  the  time  of  the 
fatal  encounter. 

Appeal   from    Guthrie   District   Court. — J.   H.    Appleoate, 
Judge. 

Friday,  November  24,  1916, 

Behbabino  Dbnied  Thursdat,  June  21,  1917. 
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Defendant  was  indicted,  tried  and  conTicted  of  tbe 
crime  of  manslaughter,  and  appeals. — Ajfinned. 

MiUigan  d  Moore,  for  appellant, 

George  Conson,  Attorney  General,  John  Fletcher,  As- 
Ristant  Attorney  General,  C.  H.  Taylor  and  E.  R.  Saplex. 
for  appellee. 

Deemer,  J. — I.  The  facts  are  not  seriously  in  dispnte, 
and  the  argument  is  largely  directed  to  the  sufficiency  there- 
of to  sustain  the  verdict. 

Defendant  was  a  business  man,  engaged  in  bandlinf; 
general  merchandise  in  the  town  of  Jamaica.  He  lived  on 
the  same  street  on  which  his  store  was  located,  and  about 
five  blocks  dne  north  thereof,  his  house  being  the  last  one 
on  that  side  of  the  street.  North  of  his  house  was  a  pnblio 
highway,  and  north  of  this  highway  was  a  cornfield.  At 
the  intersection  of  the  first  street  south  of  his  house  with 
the  street  on  which  the  house  is  situated,  there  wasa  sninll 
wooden  bridge,  and  jnst  south  of  that,  a  small  hill  rising; 
some  30  or  40  feet  to  the  sidewalk  on  the  west  side  of  the 
street.  Defendant's  brother  lived  about  midway  between 
his  (defendant's)  bouse  and  his  store,  and  on  the  same 
side  of  the  street.  At  about  8 :30  o'clock  in  the  evening  of 
March  13,  1915,  three  of  defendant's  children,  a  daughter. 
Qretchen,  19  years  of  age,  and  two  boys,  one  about  15  and 
the  other  12  years  of  age,  left  defendant's  .store  and  started 
for  their  home  up  the  street  which  we  have  just  deaoribed. 
They  were  followed  by  a  stranger,  who  is  described  as  a 
tall  man,  wearing  a  cap  with  the  visor  down  and  pulled 
over  the  eyes.  This  stranger  followed  the  children  as  far 
north  as  defendant's  brother's  house,  where  he  followed 
defendant's  daughter  into  the  yard.  Defendant  followed 
his  children  from  the  store  almost  immediately,  and  over- 
took them  at  the  brother's  house.    He  found  his  daughter 
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and  hJB  80Di<  staiKling  Dear  the  liouse,  and  the  stranger 
standing  10  or  12  feet  north  of  them.  About  the  time  the 
defendant  arrived  at  the  house,  the  stranger  remarked  to 
'lue  of  the  boys :  "Are  you  juat  coming  home  from  school  ?" 
As  the  defendant  passed  on  the  sidewalk  going  north,  the 
daughter  went  past  the  stranger  to  meet  her  father,  and  as 
Mhe  did  so,  this  stranger  leaned  forward  with  his  cap  palled 
down,  took  a  step  or  two  in  advance,  and  made  some  re- 
mark to  the  young  lady,  which  none  of  the  bystanders 
'leard  or  understood.  The  girl  was  frightened,  and,  with 
her  youngest  brother,  ran  past  her  father  and  on  to  her 
own  home.  Defendant  and  his  oldest'  boy  walked  on  to- 
gether toward  their  home,  and  the  stranger  followed  them 
UDtil  they  reached  their  own  house.  As  they  approached 
their  house,  defendant  instructed  his  son,  who  was  with 
him,  to  run  into  the  house  and  get  his  gun — a  shotgun. 
The  boy  obeyed,  brought  the  gun  out  and  loaded  it,  and 
handed  it  to  his  father,  near  the  south  door  of  the  bouse 
at  the  west  end  tbereof.  It  should  be  remarked  that  the 
streets  were  not  lighted  in  any  manner,  and  that  the  night 
was  dark.  When  defendant  received  the  gnn  from  his  son, 
tbe  stranger  being  in  the  yard  of  defendant's  honse  and 
something  like  15  feet  away,  and  approaching  him,  he  (de- 
fendant) ordered  the  atranger  not  to  come  any  closer,  and 
asked  him  what  he  was  doing  there,  the  stranger  replied 
that  "he  bad  just  gotten  oil  tbe  train  and  was  walking 
around.''  He  (defendant)  asked  him  his  name,  and  he 
resptMided  by  asking:  "Who  lives  here?"  He  (defendant) 
then  asked  him  what  his  bnsiness  was,  and,  instead  of  an- 
awering,  be  asked  another  question  and  continued  to  walk 
toward  the  defendant.  Defendant  then  told  him  not  to 
come  any  closer  or  he  would  shoot,  and  at  the  same  time, 
it  is  claimed,  told  him  he  would  take  him  up  town  and  turn 
him  over  to  the  marshal.  Acting  upon  this  suggestion,  he 
ordered  the  stranger  to  go  ahead  of  him  down  town.    Tbe 
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stranger  started  toward  town,  with  defendant  and  his  eld- 
est son  following  him,  the  defendant  with  gun  in  hand. 
The  straDger  halted  at  times,  but  defendant  pressed  him 
on.  When  they  got  to  the  bridge  south  of  defendant's 
house,  the  stranger  stopped,  and  said  to  defendant  that  he 
did  not  intend  to  hurt  them.  Defendant  again  told  the 
stranger  to  move  on  down  town,  and  the  stranger  proceeded 
on  across  the  bridge  and  on  to  the  top  of  the  little  hill 
which  wc  have  described,  and  there  stopped.  Defendant, 
with  his  son,  was  then  at  the  bottom  of  the  hill.  As  he 
reached  the  top  of  the  hill,  the  strauger  stopped,  screamed 
in  a  loud  tone,  "You  fellows,"  and  rushed  back  with  arms 
extended  to  where  de/endant  and  his  son  were  standing, 
and  came  within  8  or  10  feet  of  defendant,  who  had  then 
leveled  his  gun  upon  the  stranger,  and,  as  he  approached,  de- 
fendant says  he  made  a  motion  as  if  to  grab  the  gun,  when 
he  (defendant)  fired  both  ban-els  at  the  stranger,  resulting 
in  wounds  from  which  the  stranger  died  the  next  afternoon. 
This  stranger  was  soon  found  to  be  a  man  named  William 
Berry,  an  eccentric,  if  not  insane,  person,  who  had  a  brother 
living  at  Jamaica  until  a  few  days  prior  to  the  shooting. 
Berry  had  lived  at  Perry  until  a  few  months  prior  to  his 
death,  and,  after  leaving  Perry,  lived  at  WauJtee,  where  he 
was  working  for  his  hoard.  He  was  discharged  by  the 
people  for  whom  be  had  been  working,  because  of  his 
peculiarities  and  eccentricities,  and  taken  by  them  to  the 
depot  in  Waukee  on  the  day  he  was  killed.  Before  he  died, 
he  told  defendant  that  he  (defendant)  was  in  no  way  to 
blame;  that  he  foi^ave  bim;  and  that,  if  he  had  not  fol- 
lowed defendant's  daughter,  he  would  not  have  been  hurt. 
The  court  submitted  the  case  to  the  jury  to  determine 
whether  or  not  defendant  was  acting  in  self-defense,  and 
instructed  that  tbe  defendant  was  not  justified  in  nsing  & 
deadly  weapon  simply  to  effectuate  an  arrest  of  the  stran- 
ger for  violation  of  some  town  ordinance  or  for  a  misde- 
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meanor.  WTiilBt  these  instructions  are  complained  of.  they 
aeeni  to  announce  correct  mlea  of  law,  and,  on  the  whole 
record,  the  case  was  properly  submitted  to  the  jury  for  it 
to  determine  whether  or  not  defendant's  act  was  in  lawful 
defense  of  hie  person. 

We  are  of  opinion  that  it  was  a  fair 
*■  jwff'dff  °' '  ■  question  for  the  jury  to  determine  whether 
que«?oa'  ^""^  "^  "***  defendant  was  justified,  under  all 
the  circumstances,  in  taking  the  life  of  Ber- 
ry. It  cannot  be  said,  as  a  matter  of  law,  that  the  case  is  so 
plxiu  for  defendant  as  that  a  conriction  should  not  he  had 
under  the  circumstances  disclosed.  Defendant  was  bound 
to  act  as  a  reasonably  cautious  and  prudent  person  would, 
under  all  the  circumstances  as  they  appeared  to  him  at  the 
time,  and  cannot  excuse  himself  on  the  theory  that,  under 
the  excitement  of  the  moment,  he  acted  with  undue  haste, 
or,  because  of  other  transactions  of  which  he  bad  knowl- 
edge, Buppoi^ed  something  might  happen  which  was  out  nf 
the  ordinary. 

There  ia  some  doubt  in  the  record  as  to  whether  defend- 
ant did  those  things  which  would  constitute  a  lawful  arrest 
of  Berry,  and  there  is  also  doubt  as  to  whether  or  not 
Berry  was  guilty  of  anything  more  than  committing  a  tres- 
pass on  defendant's  property.  But,  aside  from  these 
doubts,  it  was  for  the  jury  to  say  whether  or  not  defend- 
ant's act  was  in  the  lawful  defense  of  his  person,  and  wheth- 
er or  not  there  was  not  some  other  reasonable  course  for 
defendant  to  have  pursued  rather  than  to  take  the  life  of 
Berry,  It  is  true  that  defendant  did  not  know  the  stran- 
ger ontil  after  he  shot  him,  and  did  not  know  that  he  was 
an  eccentric  or  partially  insane  person,  and  did  not  know 
that  he  was  not  of  ordinary  mind  and  ability;  but  there 
was  nothing  in  his  conduct,  down  to  the  time  when  he 
runhed  back  to  where  defendant  was,  after  he  was  started 
OD  his  journey  down  town,  to  indicate  to  defendant  that 
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he  intended  anyone  any  phyeical  harm.  When  he  got  to 
the  bridge,  he  asBured  defendant  that  he  did  not  intend 
to  hurt  defendant  or  his  Bon,  and  he  displayed  no  hostile 
purpose  until  he  reached  the  top  of  the  little  hill,  where, 
as  defendant  says,  he  rushed  back  upon  him  and  his  son. 
No  one  claims  that  he  was  armed  at  that  .time,  or  that  be, 
by  any  action,  indicated  that  he  intended  to  do  more  than 
grab  the  gnu  when  he  got  to  where  he  could  do  so.  We 
neglected  to  state  that,  during  all  the  time  defendant  fol- 
lowed the  deceased,  he  kept  hia  gun  leveled  upon  him,  and 
there  is  some  doubt  about  just  where  Berry  was  when  de- 
fendant ■shot  him. 

II.     Some  of  the  instructions  are  criti- 
cized. One  of  them  simply   defines  murder 
according  to  the  statutes  of  the  state,  bnt 
the  instruction   immediately  says  in   terms 
"The  charge  in  this  case  is  of  a  crime  of  a  lower  degree  of 
turpitude  than  that  of  murder,  to  wit,  the  crime  of  man- 
slaughter," and  manslaughter  is  then  defined.     There  waa 
no  error  in  this  instruction.     Another  saya 
mnniiiaughtcr:     that  One  may,  through  negligence  or  care- 
cHrMwis  Hand-     lessuess  in  the  handling  of  a  deadly  weapon, 
be  guilty  of  manslaughter.     This,  too,  te  a 
correct  statement  of  the  law  applicable  to  this  case,  althougb 
the  indictment  does  not  specifically  charge  negligence  or 
carelessness  in  the  handling  of  the  gun. 

The    following    instructions    are    chal- 
4.  Homicide  ;  ,  . 

JnstlBaWe  hom-     leUgCd  : 

Iclde :  Rrre«t  by  ,,t.  „     -,    ,  ..  -a  .      .1  . 

pHvBiF'  persoD  If  vou  find  from  the  evidence  m  tois 

(or   mlsaMnean-  .,    '         .  ,    .,,.„.  _  j.    ^-l 

or:  use  oi  cBse  that  said  William   Berrr  was  at  the 

deadtj'   weapon.       .  ,  ,.   ^      ..         ^i. 

time   in   any  manner  disturbing   the  peace 

and  (juiet  of  the  defendant,  or  his  family,  within  the  town 

of  Jamaica,  then  he  was  guilty  of  a  violation  of  the  proW- 

sions  of  said  ordinance,  and,  if  said  offense  was  committed 

or  being  committed  in  the  presence  of  the  defendant,  then 


2.  Homicide 
mflDHlniiKb 
drilDlae   i 
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the  defeiuiaiit  had  the  right  under  the  law  to  arreet  or  cauee 
the  arrest  of  the  said  WiHiam  Berry,  and  to  turn  him  over 
to  a  peace  officer  of  said  town  of  Jamaica.  You  are  in- 
structed, however,  that,  in  making  such  arreet,  if  he  did 
make  such  arreflt,  or  attempt  to  make  such  arrest,  it  waa 
the  duty  of  the  defendant  to  in  some  manner  give  eaid 
William  Berrj-  to  understand  that  he  was  »o  placed  under 
arrest,  and  that  said  William  Berry  shonld  suhmit  to  such 
arrest,  and  that  it  was  the  intention  of  the  defendant  to 
tnm  said  William  Berry  over  to  a  ppace  officer  of  the  town 
of  Jamaica.  In  making  such  arrest,  the  defendant  had  no 
right  to  use  any  other  means  or  any  greater  force  than  was 
reatxmably  necessary  to  accomplish  that  purpose,  and,  in  his 
efforts  to  make  such  arrest  or  to  turn  said  William  Berry 
over  to  a  peace  officer  of  the  town  of  Jamaica,  in  accom- 
plishing that  end  aloue,  he  had  no  right  to  make  use  of  a 
deadly  weapon  in  n  deadly  manner  to  accomplish  such  pur- 
pose; and  su  the  defendant  cannot  justify  the  taking  of  the 
life  of  Kuid  WiHiam  Berry  merely  on  the  grounds  that  he, 
ug  a  private  citizen,  had  the  right  to  arrest  said  William 
Berry,  and  was  in  the  act  of  taking  said  William  Berry  to 
a  peace  officer  of  the  town  of  Jamaica  for  the  purpose  of 
tnming  him  over  to  such  peace  officer,  and  this  feature 
of  the  case  is  submitted  to  you  only  for  the  purpose  of  your 
determination  of  the  fact  as  to  whether,  under  all  of  the 
circumstances  disclosed  by  the  proof,  the  defendant  was 
at  the  time  justified  in  being  armed  with  a  deadly  weapon, 
and  in  using  same  iu  a  deadly  manner.  And  so,  in  the  deter- 
mination of  this  case,  you  will  bear  in  mind  that,  bo  far  as 
the  mere  nmking  of  an  arrest  by  the  defendant  as  a  private 
citizen,  of  said  William  Berry,  and  in  attempting  to  deliver 
him  to  a  peace  officer  of  the  town  of  Jamaica,  Iowa,  however 
Mid  William  Berry  may  have  resisted  such  an  arrest,  if  it 
went  no  further  than  mere  resistance  to  such  arrest  or 
attempt  to  flee  froiji  said  defendant  to  avoid  an  arrest,  the 
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defendant  would  not  be  justified  io  using  a  deadly  weapon 
in  a  deadly  mauDer;  nor  would  he  be  justified  in  bo  using 
Buch  deadly  weapon  in  a  deadly  manner  anlesa  in  doing  bo 
he  was  acting  in  necessary  self-defense,  as  hiB  right  in  re- 
lation thereto  is  more  fully  explained  to  you  in  Bnhsequenl 
instructiona." 

These  anuounce  correct,  well-established  ruleB  of  law, 
and  no  authorities  need  be  cited  in  their  support.  The  fol- 
lowing instructions  are  also  criticized: 

'Tertaiii  testimony  has  been  offered 
"'  w^rdefcngc:  «nd  Submitted  to  you  upon  the  trial  of  this 
'  the  '■ondition  of  ^^'il- 
Ham  Berry,  deceased,  covering  a  time  about 
December  30.  1914,  up  to  and  including  March  13,  1915,  the 
day  on  which  the  woimds  of  which  lie  died  were  inflicted 
upon  him.  This  evidence  is  proper  for  you  to  consider  in 
connection  with  all  of  the  other  facts  and  circumstances. 
ID  so  far  as  it  may  throw  light  upon  the  attitude  of  the 
deceased  at  the  time  he  received  the  fatal  shot;  but  it  would 
not  be  proper  for  you  to  consider  said  evidence  so  offered 
and  submitted  to  you  upon  this  ti-ial  for  any  other  purpose 
whatever. 

"Certain  evidence  lias  also  been  offered 
6.  ""*"'^J[j;j^j.^_     and  submitted  to  you  uim»u  the  trial  of  this 
InTVatti''-^*'      ''•'*^^  ™'*-'*  refercDce  to  statemeots  or  declara- 
i^tier.  of  opin-  f  jo^g  cluimed  to  have  been  made  hy  said  Wil- 
liam Berry  on  tlie  day  following  the  even- 
ing he  received  t*ie  fatal  ahot.    This  testimony  is  proper  for 
your  consideration  in  the  determination  of  this  case  only 
in  the  event  that  it  is  shown  by  the  evidence  offered  upon 
the  trial  of  the  case  that,  at  the  time  said  alleged  statements 
or  declarations  were  made  by  said  WillHim  Berry,  if  yon 
find  they  were  made  by  him,  that  said  William  Berry  made 
same  under   the   belief  that   the   wmnds   which   had   been 
inflicted  upon  him  were  fatal,  and  that  b?  could  not  recover 
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from  the  effects  thereof.  Yon  are  further  instructed  that, 
Qiiless  jou  find  from  the  evidence  in  this  case  that,  at  the 
time  said  William  Berry  made  any  slalements  or  declara- 
tions with  reference  to  the  matter  of  his  being  shot,  made 
Bame  under  the  belief  that  he  would  not  get  well,  but  that 
he  would  die  from  the  effects  of  such  wounds,  it  will  not 
be  proper  for  yon  in  the  determination  of  Ihis  case  to  con- 
■ider  or  give  wei/rht  to  any  of  the  statements  or  declarations 
claimed  to  have  been  made  by  said  William  Berry  as  testi- 
fied to  by  the  witnesses  upon  the  trial  of  this  case, 

"If,  however,  yQu  find  from  the  evidence  in  this  ciipe 
that,  at  the  time  said  William  Berry  made  any  statements 
or  declarations  with  reference  to  the  transactions  in  con- 
troversy in  this  case,  he  had  been  advised  that  he  could 
not  get  well,  and  that  at  said  time  he  entertained  no  hope 
of  recovering  from  the  effects  of  said  wounds,  then  it  will 
be  proper  for  yon  to  determine  from  the  evidence  offered 
npon  the  trial  of  this  case  what  he  in  fact  said  with  refer- 
ence to  said  transactions,  and,  having  thus  determined 
what  he  in  fact  said  with  reference  thereto,  you  may  con- 
sider it  In  connection  with  all  of  the  other  facts  and  cir- 
cumstances disclosed  by  the  proof,  and  give  same'  such 
credit  and  weight  as  you  believe,  under  all  of  the  circum- 
stances, it  is  fairly  and  reasonably  entitled  to. 

"In  determining  whether  said  William  Berry,  at  the 
time  he  made  the  statement  or  declarations  testified  to  by 
the  witnesses  upon  the  trial  of  this  case,  believed  that  he 
would  not  get  well,  but  that  he  would  die  from  the  effects 
of  the  wounds  inflicted  upon  bim,  it  will  be  proper  for  you 
to  take  into  consideration  the  fact,  if  it  be  a  fact,  that  the 
attending  physician  informed  him  that  he  could  not  recover 
from  the  effects  of  said  wounds,  the  nature  and  character 
of  the  wounds  themselves  that  were  inflicted  upon  him,  to- 
gether with  all  of  the  other  farts  and  circumstances  shown 
by  the  ei-idence  that  may  throw  light  upon  the  question  of 


r.  Crihinai.   i.ASf : 
duct  Id   h 
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whether  or  not  said  William  Berrj,  at  the  time  he  made  the 
stiitements  or  declarations  as  claimed  bj  the  witaesiea  who 
have  testified  npoo  this  trial,  thought  or  believed  Uiat  he 
would  not  get  well. 

"It  will  not  be  proper,  however,  for  you  to  give  any 
weight  to  any  mere  opinion  that  may  have  been  expressed 
by  William  Berry;  bat  you  dionld  consider  only  such  state- 
ments as  he  is  shown  by  the  evidence  to  have  made  as  to 
the  circumstances  under  which  he  was  shot,  and  as  to  what 
occurred  at  said  time." 

There  was  no  error  here.  W"e  need  not  notice  the  other 
instructiouB,  as  ttiey  were  the  usual  ones  given  iu  such  cas^. 
.  In  the  closing  argumeut,  counsel 
for  the  State  told  the  jury,  in  answer  to 
some  suggestions  made  by  defendant's  coun- 
sel to  the  effect  that,  if  defendant  were  con- 
victed, he  would  have  to  go  to  the  penitentiary,  that,  under 
the  law,  the  punishmoit  m^ht  be  a  fine.  This  statement 
was  challenged  by  conusel  for  the  defendant,  and  counsel 
for  the  State  then  withdrew  the  statement,  and  told  the 
jury  that  they  had  nothing  whatever  to  do  with  the  puuiah- 
ment ;  that  this  was  a  matter  withiu  the  discretion  of  the 
court.  The  court  also  told  the  jury  that  it  had  uothiug  to 
do  with  the  punishment.  It  also  so  instructed  in  its  formal 
charge.    Thete  was  no  error  here. 

IV.     The  jurors  were  permitted  to  aep- 
triHi';"'aepM™-''  arate,  after  they  had  retired  to  deliberate 
atter  "lubmfa-      upon  their  verdict,  sometimes  to  answer  a 
call  of  nature,  and  sometimes  on  other  er- 
rands, as  to  get  a  cigar ;  but,  generally  speaking,  they  were 
either  accompanied  by  an  officer  of  the  court  or  were  within 
sight  of  such  officer,  and  they  did  not  speak  to  anyone  while 
so  separated.    There  seems  to  have  been  no  toilet  room  io 
the  courthouse,  and  some  of  the  jurors  were  permitted  to  go 
to  one  near  the  courthouse,  which  was  used  by  the  occupants 
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thereof  to  relieve  themselves.  They  were  gone  but  a  few 
mlDutes,  and  had  no  conversation  nitb  anyone,  save  fellow 
jurors.  There  is  no  such  showing  of  misconduct  as  will 
jnstify  a  reversal  on  this  gronnd. 

V.  Certain  rulings  on  testimony  are 
*■  cToet-eTOmins-  complaioed  of,  A  witness,  who  arrived  on 
the  scene  immediately  after  the  ahooting. 
found  defendant  near  at  hand,  and  testified  that  defendant 
did  not  want  liitn  to  go  to  where  Berry  was  until  more  help 
arrived,  and.  ia  answer  to  a  question  as  to  what  further 
happened,  he  said  defendant  told  bim  he  did  not  think  it 
sate  to  go.  The  qnestion  was  objected  to,  and  the  answer 
moved  to  be  stricken  for  several  reasons;  among  others,  that 
it  was  not  croi«-ex8mi nation.  This  letter  objection  was 
good,  and  the  ruling  sustaining  it,  correct.  A  nonexpert 
witness  was  asked  to  state  whether  Berry  was  sane  or  in- 
sane before  the  day  of  the  killing,  without  confining  the 
qnestions  to  the  acts  and  circumstances  detailed  by  the 
witness  in  his  previous  examination.  The  ruling  was  cor- 
rect nnder  all  the  authorities.  A  nonexpert's  opinion  on 
the  subject  must  he  confined  to  the  facts  t'etailed  and  con- 
sidered by  him. 

Witnesses  were  aslced  as  to  a  specific 

"'  ^t-dVte'iif :      quarrel  had  by  Berry  with  other  people,  but 

aot  "qn^tpa      were  not  permitted  to  answer.    The  rulings 

were  correct. 

Others  were  asked  as  to  his  character  as  to  quarrel- 

someness  and  viciousness,  or  his  general  chara<-ter  as  to 

habit  of  attacking  people  generally.     Had   these  inquiries 

been  directed  to  his  general  reputation  as  to 

^  K?i*def^M'      quarrelsomeness,  they  might  well  have  been 

d«»"^'«B  to   answered.     But,  as  will  be  observed,  they 

bSTm""^       «'«nt  to  his  character  in  the  first  instance, 

and    to   his   habit   of   attacking    people    in 

another.    Consequentiy,  there  was  no  error  here.    Moreover, 
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enough  went  to  the  jury  without  objection  or  exception  to 

prove  all  that  deffndnnt  was  enlitied  to  in  this  connection. 

A   doctor   who  examined    Berry   while 

*  ■  SiM^fenie:      he  lived  at  Perry,  and  who  told  of  what  he 

deMBBtii :°  re-    saw  of  him  there,  was  not  permitted  to  an- 

mtt  ihowinK:    swer  whether  he  had  an  opinion  as  to  his 

sanity.     We  here  quote  the  following  from 

the  record: 

"My  call  in  the  momtDg  wae  after  the  trouble  that 
had  arisen  between  Berry  and  Shearer.  He  appeared  to 
have  lucid  intenals  in  the  morning.  At  times  he  was  lucid 
and  at  times  he  waa  not  Q.  Were  yon  able  to  detemiiue 
—did  you  know  whether  or  not  the  man  was  sane  or  in 
sane?  Mr.  Taylor:  Objected  to  as  incompetent,  immaterial 
and  too  remote.  The  Court:  Yea,  I  do  not  think  that  ia 
material  to  any  matter  in  this,  except  dimply  aa  to  his  ac- 
tion!9  and  conduct  at  that  time,  and  this  will  show  to  the 
jury  the  nature  and  characteri  sties  of  the  man.  The  mere 
fact  that  he  was  insane  would  not  justify  this  act,  so  I 
do  not'  think  that  would  be  proper.    Exceptions  saved." 

This  presents  the  most  doubtful  question  in  the  cas?. 
The  doctor  was  permitted  to  describe  Berry's  conduct  after 
a  difficulty  he  had  just  had  with  a  man  by  the  name  of 
Shearer,  and  the  latter  was  permitted  to  tell  of  this  diffi- 
culty. Other  witnesses  were  permitted  to  show  Berry's 
conduct  at  various  times  before  the  homicide.  This  tended 
to  show  that  he  was  of  unbalanced  mind,  and  at  times  bad 
delusions.  Defendant  had  no  knowledge  of  these  things, 
and  there  is  really  no  dispute  as  to  bis  conduct  on  the  even- 
ing of  the  day  he  was  shot.  In  view  of  the  fact  that  his 
previous  conduct  was  fully  explained,  we  do  not  think  the 
defendant  suffered  any  prejudice  in  not  being  i>ermitted  lo 
show  by  opinion  evidence  that  the  man  was  insane.  If  de- 
fendant knew  that  fact,  the  case  was  worse  for  him  than 
if  he  did  not  know  it    If  he  did  not  know,  he  had  the  right 
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to  jndge  him  a  sane  mao  aod  to  govern  himself  accordingly. 
Whether  sane  or  insane,  if  he  acted  in  such  a  manner  as 
to  juBtifj  the  defendant  in  taking  his  life,  he  (defendant) 
had  the  benefit  thereof  in  the  instructions.  There  was 
real)^'  no  qnestion  in  the  case  as  to  who  made  the  first 
assault,  and  Berry's  conduct  is  not  a  matter  of  dispute. 
The  question  was:  What  was  defendant's  conduct  in  view 
of  Berry's  actions  as  reasonably  understood  by  defendant? 
We  reach  the  conclusion  that  no  prejudicial  error  was 
committed  by  the  trial  court,  and  the  judgment  must  be, 
and  it  is, — Affirmed. 

Gaynob,  C  J.,  Weaver  and  Preston,  JJ.,  concur. 

EvANS;  J.,  dissenting.  The  evidence  in  this  record  is 
overwhelming  that  the  defendant  acted  under  actual  ap- 
prehension of  danger.  Upon  this  record,  I  think  there  was 
no  warrant  for  a  finding  by  the  jury  that  the  defendant  did 
not  act  in  reasonable  self-defense.  The  killing  was  r^ret- 
table,  of  course,  but  the  circumstances  leading  up  to  it 
were  quite  beyond  the  control  of  the  defendant,  and  their 
real  nature,  as  later  discovered,  was  not  then  known  to  him. 
There  was  no  malice  or  ulterior  purpose  of  any  kind  in 
the  conduct  of  the  defendant,  and  none  is  claimed;  nor  do 
I  think  that  there  is  any  warrant  for  holding  that  hi^  con- 
duct was  reckless  under  the  circumstances  confronting  him. 
Undue  timidity  is  the  utmost  that  can  be  claimed  against 
bim.  To  hold  this  defendant  as  a  felon  upon  the  evidence 
presented  in  this  record  is  to  my  mind  almost  as  appalling 
ae  the  killing  with  which  he  is  charged. 
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J.  A.  Bartemriek  et  al„  Appellants,  v.  Central  National 
Fire  iNsrRANTE  Company,  Appellees  (an(l  two  other  cases). 

JHSUSANCE:  Forfeiture— CtaanKe  of  Tltla— Aaaignment  for  Bane- 
t  fit  of  Oredltora — Nod -Acceptance  by  Assignee.  No  change  ol  ti- 
tle or  Interest  In  insured  property  is  effected  by  the  eiecutlon 
and  recording  by  the  Insured  of  a  geucral  a^algntnent  Cor  the 
beneflt  of  oredltora  without  any  delivery  of  said  deed  to.  or  no 
ceptance  by,  the  aisignee.  It  follows  that  a  policy  providing 
for  forfeiture  In  ev«nt  of  such  change  of  title  or  Interest  is  not 
voided  by  such  execution  and  recording. 

PHINCIPLE  APPLIED:  A  lumher  company  held  policies  of 
insurance  on  its  plant,  whlcb  policies  provided  that.  In  event  of 
any  "change  In  the  title  or  interest"  in  the  insured  propertj- 
wltlioilt  the  consent  of  the  Insurer,  Ibe  policies  should  be  void. 
On  May  15th,  the  company,  at  a  meeting  of  the  stockholders, 
ordered  the  making  of  an  assignment  for  the  benellt  of  Ita 
creditora,  and  the  same  was  prepared,  signed,  acknoivledgcd 
and  recorded  by  the  company's  attorney.  Two  aasignees  were 
named  in  the  deed.  One  assignee  was  a  atuekholder,  and  at- 
tended the  meeting  which  ordered  (be  assignment  and  voted  to 
authorize  the  aaaignment.  The  other  assignee  learned  of  the  as- 
signment on  the  evening  of  its  execution.  Both  assigneea  swore 
positively  that  tbey  did  not  accept  the  trust  until  they  did  so  In 
writing  on  May  18tli.  On  May  17th,  the  plant  of  the  lumber 
company  was  wholly  destroyed  hy  Are.  There  was  evidence 
that,  prior  to  the  flre,  the  assignee,  who  was,  a  stockholder,  said 
he  would  accept  the  trust  if  the  other  assignee  would,  and  that 
such  other  assignee  then  said  that,  owing  to  bis  inexperience, 
he  "must  think  the  matter  nvtr"  before  deciding  whether  he 
would  accept.  This  latior  asslgiet  did  go  through  the  plant  on 
May  leth  and  GXamlne.1  it.  Neither  assignee  took  possession  of 
any  of  Ihe  property  until  May  ISth,  and  there  was  evidence 
that  in  the  meantime  the  plant  was  operated  by  the  company. 
There  was  counter  evidence  tending  to  show  acceptance  of  the 
trust  by  the  asaigneea  on  May  15th.  Held,  no  change  in  title  or 
interest  was  effected  unll  the  deed  ot  assignment  was  dellvereil 
to  and  accepted  by  the  assignee,  and  that  on  such  issue  a  Jury 
question  was  presented, 

ASSIQNMENT  FOB  BENEFIT  OF  OaCDIToaS:     Deed  of  AaslKn- 
2    ment — Effect  Prior  to  Acceptance  by  Assignee — Insursince.     A 


Juue  19l7|  Bartemeirr  v.  Cent.  \at.  F.  Ins.  Co.  355 

duly  executed  and  recorded  aaaignroent  tor  the  benefit  of  cred- 
itors, while  having  legal  lorce  and  effect  prior  to  delivery  to 
and  acceptance  by  the  aaeigiiee,  haa  no  such  li;gal  force  and  ef- 
fect prior  ta  such  delivery  and  acceptance  as  to  constitute  a 
completed  sale  and  transfer,  and  thereby  avoid  a  policy  Of  In- 
surance which  provides  for  forfeiture  In  the  event  of  "change 
of  title  or  Interest"  In  the  iaaured  pi-operty. 

PRINCIPLE  APPLIED:     See  No.  1. 

ASSXQNMENT  FOE  BENEFIT  OF  OEEDITORS;     Deed  of  Assign- 

3  ment — Acceptance  hy  Assignee — Necessity.  Concede,  arguendo, 
that,  when  It  clearly  appears  that  a.  debtor  Intends  to  make  a 
general  assignment  for  the  benefit  of  creditors,  the  court  will, 
in  event  the  assignee  refuses  to  accept,  appoint  a  new  assignee 
and  thereby  save  the  trust,  yet,  until  such  court  action,  the 
debtor's  title  and  right  of  possession  are  Indisputable. 

PRINCIPLE  APPLIED:     See  No.  1. 

AS8IONMBI7T  FOR  BENEFtT  OP  OEEDIIOBS:     Deed  of  Assign- 

4  meot— Consent  of  Creditors — Effect.  The  fact  that  cre'litors 
are,  under  the  statute  (Sei'tioii  .■tnn,  Co.le,  1S97),  conclusively 
presumed  to  consent  to  an  asBlgnmcnt  for  the  benefit  Of  cred- 
itors. In  no  wise  obviates  the  necessity  of  a  delivery  of  the 
deed  of  assignment  to  the  assignee  and  an  acceptance  thereof 
by  him,  before  there  can  be  any  change  lu  tbe  title  of  the  as- 

PBINCIPLE  APPLIED:     See  No.  1. 

TBIAI.:  Verdlct—Dliected  Verdict — Conflict  of  Evidence— Aulgn- 
3  ments.  When  the  evidence  on  a  disputed  question  of  tact  is 
such  as  would  support  either  one  of  opposite  contentions,  a 
jury  question  neteasarily  results.  -  la  a  case  wherein  the  valid- 
ity of  fire  Insurance  policies  depended  on  tbe  question  wbetber 
an  assignment  for  the  benefit  of  creditors  was  accepted  prior  or 
subsequent  to  a  fire,  held,  under  tbe  evidence,  to  present  a  ques' 
tion  for  the  jury. 

PRINCIPLE  APPLIED:     See  No.  1. 

Execution — Scope  of  Term.  Principle  recognized  that 
the  term  "execution,"  when  applied  to  a  deed  of  conveyance, 
properly  embraces  tbe  due  (a)  making,  (b)  signing,  (c)  ac- 
knowledgment, and  (d)  delivery.  So  recognized  In  actions  on 
policies  of  Insurance,  the  validity  of  which  Insurance  depended 
on  wbetber  tbe  execution,  delivery  and  acceptance  of  convey- 
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ances  were  sucb  as  to  effect  3  change  In  title  to  th?  Insured 
property,  and  thereby  avoid  the  policy. 
PRINCIPLE  APPLIED:     See  No.  1. 
ASSIONUENT  FOB  BENEFIT  OF  OREDITOBB;     Deed  of  AaAsa- 
T    meut— Becordlng — Effect  on  Question  of  DeJiveiy.     The  mere 
recording  of  an  asslgument  for   the  beneflt  of  creditors  does 
not.  In  and  of  Itself,  conclusively  establish  a  delivery  of  tbe 
deed  to  Lhe  assignee. 

PRINCIPLE  APPLIED:     See  No.  1. 

Appeal  from  Sluseatine  District  Court. — F.  P.  Letts, 

Judge. 

Weiinesiiav,  November  22,  1916. 

Bbhkarinq  Denied  Friday,  June  22.  1917. 

The  above-entitled  actioDS  were  brought  at  law  to  re- 
cover iipou  several  policies  of  insuraoce  against  loss  or  dam- 
age bv  Arc.  Tlie  answer  in  each  case  sets  tip  the  same  de- 
fense, and,  by  stipulation  of  tbe  parties,  the  record  of  tes- 
timony io  the  f.nsf  first  entitled  was  made  applicable  to 
the  others.  There  was  a  jury  trial,  and  at  the  close  of  the 
testinion,v,  the  conrt  directed  a  verdict  for  the  defendants, 
iiiid  the  plaintiffs  appeal.  Like  judgments  were  entered  Id 
eacb  of  the  remnining  cases,  and  in  each,  the  plaintiffs  bave 
appealed.  Tbe  several  appeals  have  been  submitted  to- 
gether, iind  will  be  disposed  of  in  a  single  opinion. — Re- 
versed and  retnaiidcd. 

Jayne  A-  Hoffman,  for  appellants. 

Parker,  Purrinh  d;  Miller,  J.  F.  Devitt,  and  Pascal 
it  Pascal,  for  api>elleee. 

Weaver,  J. — Plaintiffs  all^e  the  issu- 
1.  iNHUBiscE:         ance  of  the  policies  sued  upon  to  the  South 
'''Tnm°ni"or*  Mus*'*'^'"e  Lumber  Company,  and  the  loss 
»o™*'  iTon  s"**   ^^  ^^^  insured  property  by  fire  on  May  17. 
«i|i"°'^  ""^   ""    191^.  within  the  period  covered  by  said  in- 
surance.   As  showing  their  right  to  recover 
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thereon,  they  allege  that,  on  the  day  following  the  fire,  they 
accepted  an  assigonient  made  to  them  by  the  lumber  com- 
pany of  all  its  property  for  the  benefit  of  its  creditors,  and 
that,  as  trustees  so  constituted,  they  became  vested  with 
said  right  of  action.  They  allege  the  loss  to  be  total,  and 
demand  recovery  accordingly.  The  defendants  admit  the 
issuance  of  the  policy,  the  loss  of  the  property  by  fire,  the 
making  of  proofs  of  loss,  and  that  payment  of  the  indem- 
nity has  been  refused.  They  further  admit  that  the  lum- 
t>er  company  made  an  assignment  to  the  plaintiffs  for  the 
benefit  of  its  creditors,  but  deny  that  such  assignment  was 
accepted  by  plaintiflfs  on  May  18,  1914,  after  the  burning 
of  the  property,  and  allege  that  the  assignment  was  made 
and  accepted  on  May  15,  1914,  and  before  the  loss  occurred. 
Defendants  further  plead  that  the  policies  sued  upon  pro- 
vide, in  substance,  that  if,  at  any  time  during  the  period  - 
i-overed  by  said  insurauce,  any  change,  whether  by  legal 
proceedings,  judgment,  voluntary  act  of  the  insured,  or 
otherwise,  takes  place  in  the  title,  poiwession  or  use  of  the 
subject  of  the  insurance,  or  if  the  policy  be  assigned  before 
IoK8,  unless  otherwise  provided  by  agreement  of  the  insurer, 
tlie"  contract  shall  become  void  and  of  no  effect.  They  fur- 
ther plead  that,  in  violation  of  said  terms  of  the  policies, 
aud  without  the  consent  or  agreement  of  the  insurers,  the 
lumber  company,  on  May  15,  1914,  and  before  the  loss  by 
fire,  made  «  general  assignment  of  all  its  property  ami 
effects  to  the  plaintiffs,  who  then  and  there  accepted  the 
same,  thereby  making  void  the  insurance  and  relieving  the 
defendants  of  all  further  liability  on  the  policies. 

The  deed  of  general  assignment  bears  date  of  May  15, 
1!>14,  and  was  acknowledged  on  the  same  date;  and  it  is 
alleged  in  the  answer  that  the  lumber  company,  having 
made  the  deed  of  assignment,  filed  the  same  in  the  record- 
er's office  on  May  15,  1914,  and  that,  on  or  about  the  same 
date,  said  assignees  orally  accepted  the  trust.    On  the  trial, 
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the  plaintiff  Bartenieier  testified  that  he  acwpted  the  ti-ust 
on  May  IH,  1914,  and  that  such  aoceplnnoe  was  made  in 
writing.  This  instrument,  which  bears  date  of  May  18, 
1914.  was  put  in  evidence.  On  cros-s-examtnation,  he  says 
he  first  learned  of  the  assignment  on  Friday  evening,  May 
15, 1914.  Did  not  know  that  such  a  thing  was  contemplate<1 
until  he  was  told  it  had  taken  place,  though  he  knew  the 
company  was  financially  embarrassed.  Being  then  asked 
if  lie  would  be  willing  to  aocei»t,  he  replied,  "I  will  have  to 
think  the  inJitter  over."'  Ho  did  not  know  that  the  deed 
had  been  filed  for  record.    He  furtlier  aayw: 

"Arthur  Hoffman  asked  if  I  was  willing  to  accept  as* 
one  of  the  asHigneen.  I  told  him  I  would  think  it  over,  and 
I  did  not  teil  him  or  anyone  that  I  would  accept  prior  to 
the  time  I  made  the  written  acceptance  on  Monday,  and  I 
did  not  take  possession  of  any  of  the  projierty  until  after 
I  had  signed  the  acceptance." 

Concerning  his  co-plaintiff,  the  witness  testified  that 
Schenck  was  the  bookkeeper  and  secretary  of  the  com- 
pany, and  had  the  keys  to  the  office.  He  came  into  Hoff- 
man's office  after  the  witness  did.  As  they  were  leaving. 
Hoffman  called  them  back  and  propounded  the  inquiry 
whetlier  they  would  accept  the  trust.  One  of  them  asked 
Hoffman  what  there  was  to  it,  and  he  replied,  "There  is 
quite  a  bit  to  it;"  and,  after  some  further  words  of  conver- 
sation, witness  said,  "I  don't  know  whether  I  can  accept  it 
or  not.  imt  I  will  see."  On  the  next  day,  he  went  over  the 
plant,  looking  Into  its  condition,  to  aid  him.  he  says,  in 
coming  to  a  conclusion  upon  the  question  of  his  acceptance, 
because  he  bad  no  experience  of  that  kind,  and  wanted  to 
know  pretty  near  what  he  was  expected  to  do.  Mr.  flchenck. 
as  a  wifnesji,  says  that  he  signed  the  acceptance  on  Monday, 
and  that  they  did  not  take  possession  or, assume  control 
until  after  the  writing  was  signed.  He  did  not  signify  his 
acceptance  before  that  time,  extvpt  to  say  that  he  woiihl  ac- 
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cept  if  Bartemeier  did.  There  is  evidence  to  show  that  the 
buBine^  was  continued  b,v  the  company  in  its  usual  man- 
ner a!l  of  Saturday,  May  16th,  the  day  prior  to  the  Are. 
Kchenck  owned  one  share  of  the  capital  stock  of  the  com- 
jiany,  was  its  secretary  and  treasurer,  and  prepared  the  list 
or  srttedule  of  creditors  which  was  attached  to  the  assign- 
ment. He  was  also  present  at  a  meeting  of  the  stookhold- 
era  held  on  the  afternoon  of  May  15th,  and  voted  with  the 
rest  to  anthorize  op  ratify  the  alignment. 

The  motion  for  a  directed  verdict,  filed  at  the  close  of 
the  evidence,  was  on  the  following  grounds: 

1.  The  evidence  shows  without  dispute  that  the  poli- 
cies had  become  void  before  the  Are. 

2.  The  policy  was  avoided  on  May  15,  1914,  by  the 
change  made  by  the  assignment  of  the  company's  title  to 
the  property. 

3.  The  assignment,  or  change  in  the  title  to  the  prop- 
erty, was  made  without  tlje  insurer's  consent. 

4.  There  is  no  auflflcient  evidence  to  sustain  a  venlict 
for  plaintiSTs,  if  one  should  be  returned. 

This  motion  having  been  snstained,  and  a  directed  ver- 
dict for  defendants  returned,  plaintiffs  thereafter,  ai>d  In 
due  time,  moved  for  a  new  trial,  l>ei'anse  of  the  trial  court's 
alleged  error  in  holding  as  a  matter  of  law  that  the  condi- 
tions of  the  policy  had  been  violated  by  plaintiff  before  th<' 
fire,  and  because  the  question  whether  the  assignment  had 
been  accepted  before  the  loss  was  one  of  fact  for  the  jury 
alone  to  determine.  This  motion  was  denied,  and  judg- 
ment entered  against  the  plaintiffs  for  costs. 

The  propositions  which  the  several  ap|>eals  bring  up 
for  consideration  are  as  follows: 

1.  Was  a  delivery  of  the  deed  or  an  acceptance  of  the 
tmRt  by  the  plaintiffs  necessary  to  effect  a  change  of  title 
to  the  property,  within  the  meaning  of  the  contract  between 
the  pdrties;  and 


360  Bartemeikr  v.  Cent.  Nat.  F.  Ins.  Co.    [180  Iowa 

2,  If  sucb  acceptance  was  uecessarj,  then  was  the 
date  or  time  of  auch  acceptance  so  conclusively  sliowa  as 
to  justify  the  trial  court  in  holding  as  a  matter  of  law  that 
it  took  place  before  the  fire? 

I.  The  first  question,  whether  an  ac- 
voK 'BENufiT  OF  ceptance  of  the  trust  was  necessary  to  work 
deed  oc  auiieii-  a  change  of  title,  within  the  meaning  of  the 
prior  to  aci-ept-  ]>olicy,  IS  not,  as  some  of  coDusel  seem  to 
«ignii!:'  iiisur-  thiuk,  equivalent  to  an  inquiry  whether  the 
asaignnient  was  valid  for  any  purpose  or  to 
any  extent  before  such  acceptance.  We  have  held  that  an 
executory  contract,  or  agreement  to  sell  and  convey  prop- 
erty, though  in  all  respects  valid  and  enforceable,  does  not 
of  itself  work  such  a  change  of  title,  ami  that  the  grantor 
remains  vested  with  nn  insurable  interest  until  the  con- 
veyance or  transfer  is  complete.  Erb  c.  Gtrman-Aiitericaii 
Ins.  Co.,  98  Iowa  61)6 ;  Moore  v.  St.  Paul  F.  d  M.  Ins.  Co., 
176  Iowa  549 ;  Kempton  v.  State  Ins.  Co.,  62  Iowa  83.  See 
also  Zeitler  v.  Concordia  Fire  Int.  Co.,  (Mich.)  135  N.  W. 
332;  Fomeroy  v.  Aetna  Ins.  Co.,  (Kan.)  120  I'ac.  344; 
(lamer  v.  Mihcavkee  MecK  Ins.  Co.,  73  Kan.  127;  Broun- 
ing  V.  Some  Ins.  Co.,  6  Daly  (N.  Y.)  522;  National  Fire. 
Ins.  Co.  V.  Three  States  Lbr.  Co.,  217  III.  115.  In  the  Moore 
case,  supra,  the  conveyance  was  made  and  placed  in  escrow 
with  a  third  peraon,  to  be  held  until  the  date  arrived  for  a 
change  in  the  poasession  of  the  property.  The  person 
holding  the  deed  caused  it  to  t>e  recorded  at  once.  Before 
the  date  arrived  for  the  delivery  of  possession,  the  houiie  on 
the  land  burned.  The  grantor  held  a  policy  of  insurance 
on  the  building,  which  contained  a  condition  against  change 
in  title  substantially  like  the  one  relied  upon  by  the  de- 
fendants in  this  case,  but  we  held  that  there  had  been  no 
such  change  in  the  title  or  interest  of  the  insured  as  woald 
defeat  his  action  on  the  policy.  Quite  similar  in  fact  and 
principle  is  the  Fomero;/  case,  supra,  decided  by  the  Kansas 
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roiirt.  The  general  doctrine  that  delivery  and  acceptance 
of  a  deed  of  conveyance  are  essential  to  a  transfer  of  title 
is  too  elementary  to  require  citation  of  aothorities.  In 
Qcarly  all  cases  of  sale  and  transfer  of  title  to  land,  there 
is  some  interval  of  time  between  the  date  when  the  sale  is 
agreed  or  determined  upon  and  the  date  when  the  deed  is 
delivered  by  the  one  party  and  possession  is  delivered  or 
relinquished  by  the  other.  Until  this  is  done,  the  legal 
title  is  in  the  grantor,  who  remains  clothed  with  all  the 
essential  attributes  of  ownership. 

Generally  speaking,  a  policy  of  insurance  upon  the 
property  to  be  conveyed,  providing  for  forfeiture  of  indem- 
nity upon  change  of  title  or  interest  in  the  thing  insured, 
does  not  become  void  until  the  sale  and  transfer  is  complete. 
Acceptance  of  the  deed  by  the  grantee  is,  as  a  rule,  auffl- 
ciently  shown  by  his  act  in  receiving  and  retaining  it,  and 
nnder  some  circunistancea,  it  will  be  presumed  from  the 
beneficial  chiiracter  of  the  conveyance.  If,  however,  the 
deed  is  not  of  a  beneficial  character  to  the  grantee,  but  im- 
popes  a  duty  to  be  performed  by  him,  and  there  is  no  other 
evidence  of  delivery,  the  presumption  of  acceptance  does 
not  arise.  .\  transfer  of  title  to  real  estate  to  a  trustee  for 
the  benefit  of  creditors  is  effected  by  deed  expressing,  in 
apt  words,  its  character  and  purpose.  It  is  primarily  in- 
tended to  vest  the  legal  title  in  the  named  trustee  for  the 
use  of  the  beneficiaries,  the  grantor's  creditors.  Until  *uch 
conveyance  is  effective  to  pass  the  title  and  possession, 
there  is  no  apparent  reason  why  it  should  operate  to  avoid 
a  policy  of  insurance  upon  the  pi-operty,  any  more  than  any 
other  sale  or  transfer  which  is  not  yet  complete.  To  hold 
it  not  complete,  it  is  not  necessary  to  say  that  the  contract 
for  the  conveyance,  in  the  one  case,  or  the  initiatory  steps 
already  taiien.  in  the  other  case,  for  a  general  assignment 
for  the  benefit  of  creditors,  are  void  or  of  no  effect,  but 
Father  that,  if  the  transaction  in  either  case  has  not  jiro- 
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gi-esKed  to  a  point  where  there  in  a  complete  change  of  title, 
theu  the  forfeiture  provided  for  iu  the  policy  has  not  be- 
lonie  operative.  The  fact  that  a  vcmrt  of  equity  may.  in 
the  first  rase,  entertain  an  actiou  to  enforce  perforniauce 
of  the  contract,  or,  in  the  otlier  case,  may  assume  to  ad- 
minister tlie  trust  or  appoint  a  new  trustee  to  administer 
it,  has  little  or  no  bearing  upon  the  question  which  a  los!i 
by  fire  with  the  title  in  that  condition  raises  between  the 
Rrantor  and  the  insurance  company  issuin);  the  policy  in- 
demnifying him  against  loss  of  that  nature.  Between  these 
parties,  the  question  is  not  whether  the  projterty  owner  lias 
entered  into  a  contract  to  itell  and  convey  to  a  third  [lerson. 
or  whether  such  owner  had  executed  a  conveyance  in  truKt 
to  another  for  the  benefit  of  creditors.  The  thing  to  be  de- 
termined between  them,  in  either  case,  is  whether  the  in- 
tended transfer  had  l>een  fully  accomplished.  In  the  case 
of  Keinpton  v.  tttate  Ins.  Co.,  62  Iowa  83,  where  the  losts 
occurred  after  the  making  of  a  contract  of  sale,  and  Iwfore 
deed  was  delivered,  this  court  held  that  the  policy  of  in- 
surance issuetl  to  the  grantor  was  not  avoided.  In  so  hoUl 
ing,  we  quoted  approvingly  the  langimge  of  the  Maryland 
court,  saying  that  the  condition  in  the  policy  was  one  wbieb 
should  bo  construed  with  studious  care  to  avoid  a  forfeit- 
ure, and  that: 

"Nothing  less  than  the  absolute  sale  or  eoiiveyance  of 
the  property,  with  all  the  usual  legal  ingredients  to  consti- 
tute the  transaction  as  such,  •  •  •  can  be  considered 
as  sufficient  to  avoid  the  policy  on  that  account.  •  •  • 
To  constitute  a  sale  within  the  meaning  and  tenna  of  the 
proviso,  the  right  to  the  property  sold  and  to  the  posses- 
sion thereof  must  pass  from  the  vendor  to  the  vendee." 

In  Jloore  v.  ,S'(.  Paul  F.  d  .If.  Ins.  Co.,  176  Iowa  549. 
we  approved  the  same  rule,  where  the  forfeiture  clause  was 
identical  with  the  one  in  this  case.  The  transfer  in  that 
case,  as  we  have  already  noted,  was  complete  except  the  de- 
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Hverj  of  tli«  deed,  wliicli  wa»  to  be  withheld  for  a  Bhort 
lieriod,  duriiig  which  the  gi'antor  was  to  i-emain  ia  pos- 
sessiou  of  tlie  land.  Losh  uccun-ed  hi^fore  his  right  of  poH- 
xession  expiwd,  and  it  was  held  that  he  did  not  forfeit  his 
right  to  i-etwver  upon  the  policy.  There  is  some  confusion 
in  tlie  pret?ed«utj  upon  this  point,  but  we  have  heretofore 
adhered  to  the  rule  above  stated,  and  in  so  doing,  we  are 
qnite  in  harmony  with  the  prevailing  view. 

The  attitude  of  the  appellees,  as  indicated  bj  the  lan- 
guage of  the  petition  and  by  the  course  pursued  upon  the 
trial,  makes  it  fairly  evident  that,  at  the  outset,  they  were 
disposed  to  concede  appellants'  proposition  that  an  accept- 
iiDce  of  the  truist  by  the  assignees  was  essential  to  accom- 
plish a  change  of  title  and  bring  the  provision  for  forfeiture 
of  the  insurance  into  operation.  The  fact  of  such  accept- 
ance and  the  date  thereof  was  aflBnnatively  alleged  in  the 
answer,  as  having  been  made  prior  to  the  loss,  and  evidence 
was  offered  in  support  of  such  allegation.  In  this  court, 
counsel  for  appellee  largely  rely  upon  the  proposition  that 
an  acceptance  by  the  assignees  was  unnecessary,  and  that, 
in  the  absence  thereof,  the  title  of  the  lumber  company  was 
divested  by  operation  of  law.  But  counsel  will  doubtless 
concede  that  a  mere  intent  to  make  such  an  assignment 
would  not  be  effective  to  change  the  title  to  the  propertj'. 
To  have  the  effect,  the  intent  must  have  been  followed  or 
accompanied  by  appropriate  and  efficient  action.  The  en- 
tire ownership  and  right  of  possession  must  have  been 
conveyed  by  the  assignor  and  acquired  by  the  assignee  be- 
fore the  insurable  interest  of  the  former  could  be  eliminated 
by  the  forfeiture  clause  in  the  policy.  The  right  of  an  . 
owner  to  make  an  assignment  for  the  benefit  of  his  cred- 
itors had  long  been  recc^nized  before  the  enactment  of  our 
statute.  Such  right  is  an  incident  of  or  an  element  in. the 
right  of  absolute  ownership  by  which  every  man  holds  do- 
minion over  his  own  property.     Braahear  r.  West,  32  U.  S. 
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607.  To  create  such  a  trusteeship,  it  was  universallv  held 
that  the  assignor  must,  by  deed,  after  the  maoner  of  con- 
veyances in  general,  make  an  absolute  transfer  of  the  title, 
possession  and  control  of  the  property  to  his  assignee. 
There  must  be  a  surrender  of  all  right  and  control,  and  a 
complete  appropriation  by  the  assignor  of  his  property  to 
a  trust  fund  for  the  payment  of  his  debts,  and  until  then, 
there  is  no  complete  or  effective  change  of  title.  An  assign- 
ment for  l;he  benefit  of  creditors,  without  an  assignor  to 
pass  the  title  and  an  assignee  to  receive  it,  is  an  irreconcil- 
able contradiction  of  terms. 

It  may,  for  the  purposes  of  this  ease,  he 
a  AatiaxuBNT  admitted  that,  when  the  intent  and  pur- 
d*ed"ot'\Rsien-  P**^^  ***  make  an  assignment  are  clear,  awl 
"w^by'"^'''^  the  assignee  named  fails  or  refuses  to  accept 
•|^e« :  nec«-  ^^  jjuaUf  J,  the  court  will  not  permit  the  trust 
to  fail  for  want  of  a  trustee,  but  will  ap- 
point one;  but  it  U  no  less  true  that,  until  the  court  does 
act  in  the  premises,  the  assigument  remains  incomplete, 
and  the  assignor's  title  and  right  of  possession  are  indisput- 
able. Our  statute  does  no  more  than  to  regulate  the  right 
of  assignment  for  tlie  benefit  of  creditors,  forbid  the  mak- 
ing of  preferences  therein,  and  direct  the  manner  of  ad- 
ministering the  trust.  It  specifically  provides  that  every 
such  assignment  shall  be  in  writing,  i^ettiiig  forth  the  name 
of  both  the  assignor  and  the  assignee,  and  requires  that  it 
shall  be  acknowledged  and  recorded  in  the  office  of  the 
county  recorder  of  deeds  and  subsequently  filed  with  the 
clerk  of  the  court  which  lias  supervision  of  the  trust.  The 
effect  of  sui-li  transfer  and  record  is  to  vest  the  debtor's 
property  in  the  assignee.  It  does  not  in  terms  declare 
what  shall  be  a  sufiScient  delivery  or  acceptance  of  such 
trust.  No  more  do  the  provisions  of  our  statutes  respect- 
ing ordinary  conveyances  and  forms  of  deeds  and  the  exe- 
cution  and   acknowledgment  thereof  undertake  to  declare 


June  1917J  Babtbmkibr  v.  Cent.  Nat.  F.  Ins.  Co.  365 

what  shall  be  a  suffibient  delivery  and  acceptance  of  sudi 
instruiaetits.  Id  both  statutea,  the  legislature  has  taken 
for  granted  the  existence  of  the  long-eatabliahed  ruiea  ana 
principles  of  law  upon  the  subject,  and  left  these  qnestionB 
to  be  governed  thereby. 

The  provision  of  the  statute  that  the 
**  fok'biLvefit  of  consent  of  the  creditors  to  snch  assignment 
deS'  of''Va«ien-  will  be  presumed,  does  not  require  any  oth- 
of  creditort;  er  conclusioD.  Under  the  ancient  practice 
prevailing  before  our  statute  was  enacted, 
it  was  competent  for  the  assignor  to  classify  his  creditors 
and  make  preferences  between  them.  It  was  also  quite 
generally  held  that  an  assignment  required  the  consent  of 
the  creditors,  and  only  such  as  did  consent  were  entitled 
to  the  benefits  of  the  trust.  Our  statute,  as  we  have  seen, 
denies  the  right  of  the  assignor  to  make  preferences  be- 
tween his  creditors,  and,  by  declaring  the  creditors'  con- 
sent to  be  presumed,  eliminates  the  necessity  of  other 
proof  thereof  as  a  condition  precedent  to  a  valid  as- 
signment. But  such  presumed  consent  in  no  wise  affects 
the  question  here  raised  as  to  the  point  of  time  when,  if  it 
all,  the  title  to  the  insured  property  vests  in  the  assignee 
As  we  have  already  suggested,  the  time  when  an  assignment 
has  acquired  such  a  status  that  the  court  will  take  cogni- 
zance thereof  and  provide  for  its  completion  and  administra- 
tioo  is  not  necessarily  coincident  with  the  time  when  the 
change  of  title  from  the  assignor  to  the  assignee  is  complete. 
That  there  is  or  may  be  an  interval  of  time  between  the  mak- 
ing of  the  assignment  papers  and  the  taking  effect  thereof 
as  a  completed  transfer  of  the  title  to  the  assignee,  in  which 
interval  intervening  rights  may  accrue  as  between  the  ah- 
signee  and  third  persons,  has  often  been  held.  Among  the 
antborities  to  this  effect  are  Woolson  v.  Pipher,  100  Ind. 
306;  Crotby  v.  Eillyer,  24  Wend.  (N.  Y.)  •280;  PUraon  v. 
Manning,  2  Mich.  445,  462;  Lawrence  v.  Davis,  3  McLean 
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(U.  S.)  177,  17S;  A  i(o?i  v.  tSpowna,  11)5  N.  Y.  1;  MclUiargy 
V.  Chamberg,  117  N.  Y.  532;  Day  t>.  Sines,  15  Wash.  525; 
Hill  V.  Rolfe,  61  X.  H.  351.  See  also  Fuller  t.  Mew  York 
Fire  Ins.  Co.,  (N.  Y.)  67  N.  E.  879;  Marston  v.  Coburn,  17 
Masij.  453.  In  the  Crosby  case,  above  cited,  a  deed  of  gen^ 
era)  assigDineiit  bad  been  made  and  placed  in  the  hands  of 
the  assignee,  who  said  he  was  not  prepared  to  accept,  be- 
cause not  satisfied  with  the  naming  of  another  person  as 
his  co-trustee,  and  he  would  take  a  little  time  to  consider 
it,  A  few  hours  later,  and  after  an  execution  had  been 
levied  on  the  property,  he  announced  his  acceptance,  and 
claimed  the  property  as  against  the  execution  creditor.  The 
court  held  that  the  lien  of  the  execution  was  good,  becauHe, 
at  the  time  of  the  levy,  there  had  been  no  completed  deliv- 
ery and  acceptance  of  the  deed  of  assignment.  In  the 
Marston  case,  supra,  the  deed  of  assignment  was  made  and 
signed  by  the  assignor  and  also  by  the  assignee.  The  as- 
signor then  took  the  deed  and  went  to  And  his  creditors, 
to  obtain  their  consent  thereto.  While  he  was  gone,  a 
creditor  levied  upon  the  property.  The  court  held  that 
there  had  been  no  sufficient  delivery  of  the  assignment,  and 
that  tiie  attachment  was  a  prior  lien.  In  the  Pierson  case, 
the  Michigan  court  says: 

"That  there  must  be  an  acceptance  of  the  trust  by  the 
trustee  before  the  assignment  can  take  effect,  is  unques- 
tionable." 

In  the  Fuller  case,  the  owner  of  insured  property  was 
adjudged  a  bankrupt  upon  his  own  petition,  and  a  receiver 
of  his  estate  was  appointed  thereafter,  but,  before  a  trustee 
was  appointed,  a  loss  by  Are  occurred.  Action  on  the  poli- 
cies being  brought  by  the  trustee,  the  inaui-ers,  as  in  the 
case  at  bar,  pleaded  a  breach  of  condition  against  a  change 
of  title.  The  court  ruled  against  the  defense,  saying  that 
the  title  to  the  property  had  not  changed  within  the  mean- 
ing of  the  contract;  that,  as  a  result  of  the  loss,  the  as- 
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signor  ac(]aired  a  valid  right  of  action,  which  pasiied  Id 
turn  to  the  ti-UKtee  in  bankruptcy  when  appointed.  Id 
Wadleigh  r.  Mtrkle.  57  Wis.  517,  the  court  says: 

"Ciiilf^r  the  comiiioti  law  a  deed  ia  not  executed  so  as 
to  be  ot  any  efficacy  until  the  same  ie  delivered  and  accepted 
by  the  grantee  or  asHignee  named  therein.  This  rule  is  not 
disputed  by  "  •  "  counsel,  but  it  is  said  that  the  rule 
should  not  be  applied  to  an  assignment  under  tlie  statute. 
We  think  there  is  not  only  the  same  reason  for  applying 
the  rule  to  ench  au  assignment,  but  a  much  stronger  rea- 
son, because  the  assignment  cannot  be  executed  so  as  to 
affect  any  of  the  creditors  of  the  assignor  without  the  ac- 
tive assent  of  the  assignor  mentioned  in  the  assignment." 

In  the  Mvllhargy  case,  from  New  York,  where  the  stat- 
ute requires  a  written  acceptance  from  the  assignee,  the 
deed  was  written  and  the  acceptance  signed  by  the  assignee 
before  its  execution  by  the  assignor.  The  paper  was  left 
with  the  scrivener.  Later  in  the  same  day,  the  debtor 
w*nt  to  the  place  where  the  paper  had  been  left,  and  signed 
and  acknowledged  it  and  left  it  with  his  attorney.  8onie 
days  later,  he  made  a  formal  delivery  of  the  deed  to  the 
assignee.  In  an  action  between  the  assignee  and  a  judg- 
ment creditor,  it  was  held  that,  although  the  deed  was 
made  and  was  assented  tu  by  the  assignee  in  writing  as 
the  Ktatute  required,  it  did  not  become  effective  until  it  was 
delivered  to  the  assignee.     The  court  says: 

"Delivery  is  as  essential  since  the  statute  of  assign- 
ments as  before  its  passage,  ■  •  •  and.  until  that 
event,  the  assignment  could  not  become  operative.  •  •  • 
The  mere  taking  of  an  instrument  into  his  hands  by  the 
grantee,  even  if  he  retained  it,  would  amount  to  nothing 
if  the  circumstances  showed  that  he  did  not  receive  or 
hold  it  as  an  effective  conveyance.  •  •  •  We  have  no 
doubt  that,  under  the  provisions  of  that  act,  as  before,  it  i.i 
essential  to  the  operation  of  such  an  instrument  that  the 
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assignor  ebould  part  with  it  by  actual  delivery  either  to 
the  assignee  or  to  his  agent.  Delivery  is  a  cooBtituent  part 
of  the  act  of  execution.  It  ie  ite  consummatioD,  and  the 
estate  of  the  ansignor  cannot  be  affected  until  the  act  has 
been  performed." 

The  question  of  delivery  and  acceptance 
n.  Tbiai.:  verdict:  "«  determined  by  the  intention  of  the  par- 
dicn'mnm't  of  ties  to  the  transaction,  and,  if  there  is  any 
rtgnraMits.  dispute  88  to  what  was  done,  or  as  to  the 

intent  with  which  the  acts  allied  to  con- 
stitute delivery  or  acceptance  were  done  or  performed,  or 
if  the  circumstances  attending  and  characterizing  such  acts 
are  such  that  reasonable  minds  may  draw  different  inf^- 
ences  or  conclusions  therefrom,  then  the  issue  of  fact  so 
raised  is  for  the  jury. 

Turning  more  particularly  to  our  own  precedents,  we 
find  that,  from  the  b^inning  of  the  judicial  history  of 
the  state,  in  every  case  where  the  subject  has  been  men- 
tioned, the  law  has  been  interpreted  and  applied  as  requir- 
ing a  delivery  of  the  deed  and  an  acceptance  of  the  trust,  to 
effect  a  completed  assignment  or  change  of  title.  In  Cowle» 
V.  Ricketts,  1  Iowa  582,  it  is  said  that  the  statute  on  this 
subject  clearly  "implies  a  trust  and  contemplates  the  in-  ~ 
tervention  of  a  trustee."  We  might  add  that  this  is  not 
merely  implied,  but  is  expressed  by  the  statute  in  tbe  spe- 
cific requirement  that  the  assignment  must  be  in  writing, 
and  must  name  an  assignee  or  trustee.  Code  Section  3072. 
The  case  of  Bvrrovrs  v.  Lehndorff,  8  Iowa  96,  sometimes  mis- 
takenly cited  as  overruling  or  modifying  the  Cowles  case, 
is  not  at  all  inconsistent  therewith.  The  decision  there 
made  goes  no  further  than  to  hold  that,  where  a  debtor,  in 
an  evident  attempt  to  avoid  the  statute,  disposes  of  all  his 
property  by  a  series  of  mortgagee  having  the  effect  of  a  gen- 
eral assignment  preferring  some  creditors  over  others,  the 
mortgagees  will  be  held  lo  flccount  as  trustees  or  aasignees. 
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Id  Meeker  v.  Sanders,  6  Iowa  61,  66,  it  was  held  that,  where 
a  delivery  of  actual  posBesgion  of  the  property  has  been 
made  to  the  assignee,  failure  to  properly  acknowledge 
and  record  the  deed  was  not  fatal  to  the  assignment.  In 
Drain  v.  Michel,  8  Iowa  438,  the  court,  interpreting  the  gen- 
eral effect  of  the  statute,  held  that ; 

"Assignments  for  the  benefit  of  creditors  are  voluntary 
on  the  part  of  the  debtor  •  •  •  and  when  made  they 
partake  of  the  nature  of  a  private  contract.  The  assignee 
derives  his  authority  entirely  from  the  grantor,  and  the  ap- 
pointment carries  with  it  an  actual  and  not  an  imaginary 
or  theoretical  trust  and  confidence." 

Applying  this  principle,  it  was  held  that  the  trial 
coart  erred  in  assuming  to  appoint  a  new  assignee  because 
of  an  alleged  irregularity  in  filing  an  inventory  of  the  as- 
signor's property,  and  that  there  must  be  "a  total  failure 
to  accept  or  fulfill  the  trust  •  •  •  before  the  will  of 
the  assignor  should  he  suspended  by  the  appointment  of  a 
new  trustee." 

In  Lampson  v.  Arnold,  19  Iowa  479,  is  a  somewhat 
elaborate  discussion  of  the  statute  with  respect  to  the  pre- 
existing common  law,  pointing  out  that  the  one  material 
change  effected  was  to  render  invalid  general  assignments 
with  preferences  between  creditors.  In  speaking  of  the 
particular  assignment  then  being  considered,  the  court  notes 
that  the  assignee  was  notified  in  advance  of  the  purpose 
to  make  the  conveyance  to  him,  and  it  was  accordingly 
"executed,  delivered  and  accepted."  Where  an  assignment 
was  made  by  a  partner  for  his  firm,  the  other  partner  be-  •, 
ing  in  another  state,  and  the  assignee  took  possession  of 
the  property,  an  attachment  levied  thereon  after  the  de- 
livery of  the  deed,  but  before  it  was  ratified  by  the  absent 
partner  a  few  days  later,  was  given  priority  over  the  as- 
«agnment.     Mills  v.  Miller,  109  Iowa  688.     In  a  contest  be- 
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ineut,  and  a  creditor  claiming  under  a  mortgage  made  ou 
the  same  da.v,  it  being  kIiowh  that  the  delivery  of  the  as- 
aignmeiit  wan  made  before  the  delivery  of  the  mortgage,  the 
former  was  given  priority.  Ooge  r.  Parry,  t>!t  Iowa  605. 
A  debtor  made  an  assignment  for  the  l)eneflt  of  hiw  cred- 
itors to  a  uauied  trustee,  and  the  deed  was  recorded ;  but, 
before  the  Instrument  was  delivered,  he  changed  his  mind, 
and  nothing  further  was  done  to  complete  or  perfect  or  ad- 
minister the  trust.  It  was  held  that,  there  being  no  ac- 
ceptance or  delivery,  the  assignment  never  became  effect- 
ive, and  had  never  heen  "acted  upon  by  any  person  inter- 
ested therein."     Dartmll  t.  Bennett,  98  Iowa  410. 

In  a  contest  between  an  attacliing  creditor  and  an  as- 
signee for  the  benefit  of  creditors,  the  question  arose  as  to 
Ihe  time' when  the  assigned  pro|)erty  could  be  said  to  be 
in  cumodla  legis.  The  court,  after  pointing  out  that,  in 
the  case  then  under  di.-ic-ussion,  tlie  assignor  had  surrenderee! 
her  projierty  to  the  assignee,  who  was  in  actual  possession 
thereof  l)efore  the  levy  r>f  the  attachment,  held  thrit  no  lien 
was  acquired  by  the  levy.  After  discussing  the  authoritieB 
bearing  thereon,  the  opinion  states  its  conclusion,  that: 

"Where  an  assignment  is  regvliirly  made  and  the  as- 
signee is  in  possession  of  the  pi-operty  for  ihe  settlement 
uf  the  cstiite,  such  property  is  in  the  custody  of  the  law." 
Hamilton-liroicn  v.  Mener,  84  Iowa  537,  541.  See  also 
I'riee  v.  Parker,  11  Iowa  144. 

In  l^inger  v.  AnnatrMig,  77  Iowa  .H97,  an  action  involv- 
ing the  question  of  priority  between  an  assignee  and  an  at- 
taching creditor,  the  issue  wjib  nmde  to  turn  on  the  ques- 
tion whether  tlie  assignment  had  been  accepted  by  the  aa- 
nignee  when  the  attachment  was  levied,  and  it  was  held  that 
the  promise  of  the  assignee  in  advance  to  accept,  followed 
by  the  making  of  the  deed  and  its  delivery  to  another  uctiug 
for  the  assignee,  was  sufficient.  A  similar  holding  is  found 
in  Avirriran  Co.  r.  Frank,  62  Iowa  2(12.     A  similar  contest 
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arose  in  Koek  Inland  Plow  Co.  v..  Jiieene,  83  Iowa  553, 
There,  the  deed  of  axt:iit(tiineut  and  levy  of  attachment  were 
made  on  the  same  A&y.  The  asHiguee  had  coQBented  to  act, 
hot  the  court  found  that,  when  the  attachment  was  levied, 
the  deed  had  not  yet  been  signed  by  one  of  the  partuera. 
nnd.  in  holding  that  this  gave  the  attachment  lien  priority, 
the  court  saya : 

"It  may  be  true  that  it  was  a  valid  instrument  with- 
out the  siguatiire  of  both  members  of  the  partnership,  but 
the  signatures  of  both  were  thought  to  be  neoessary,  and 
the  parlies  acted  in  that  belief,  and  there  was  no  delivery 
of  the  assiguraeut  to -the  assignee  as  a  completed  instru- 
ment until  sometime  after  the  attachment  was  served,  and 
the  property  in  the  possession  of  the  sheriff," 

Other  cases  to  the  same  general  etfect  can  be  found, 
but  those  cited  sufficiently  indicate  that  the  necessity  of 
delivery  and  acceptance,  or  an  actna!  assumption  by  the 
assignee  of  the  possession  of  the  assigned  property,  has  been 
uniformly  recognized  in  this  jurisdiction  as  essentia]  to  a 
completed  assignment.  Many  of  the  legal  propositions  laid 
down  in  argument  for  appellees  are  not  at  all  inconsistent 
with  this  view.  For  example,  it  may  he  admitted,  for  the 
purposes  of  this  case,  that  the  "assent  of  the  creditora"  to 
an  otherwise  effective  assignment  for  their  benefit  will  be 
"conclusively  presumed ;"  also  that  "the  execution,  delivery 
and  recording  of  the  deed  transfers  the  property  of  the 
debtor  into  the  custody  of  the  law;"  also  that  "an  assign- 
ment for  the  benefit  of  creditors  takes  effect  upon  its  exe- 
cution and  delivery;"  and  that  "etjuity  will  not  permit  a 
trust  to  fail  for  want  of  a  trustee."  The  very  statement  of 
these-  principles  supports  the  propoKifion  we  have  above 
announced,  that,  to  an  effective  or  completed  assignment, 
n  delivery  or  acceptance  or  change  of  possession  is  essential. 
It  ahoald  be  kept  in  mind  that,  as  we  have  already  pointed 
out,  to  entitle  plaintiffs  to  go  to  the  jury  in  this  ease,  it  is 


372  Bartemeier  v.  Cent.  Nat,  F.  Ins.  Co.    [180  Iowa 

Dot  esseatial  that  the  assignmeDt  at  the  time  of  the  Iobb 
of  the  insured  property  should  be  found  to  have  been  void 
or  of  no  etfect.  The  issue  turns  rather  upon  the  question 
whether  the  assignment  had  then  been  full;  consummated, 
and  the  title  to  the  property  had  then  been  effectually 
transferred  to  the  aBsignee.  The  appellees'  own  argument 
and  the  authorities  cited  by  their  counsel  are  to  the  effect 
that  this  question  depends  upon  whether  this  conveyance 
had  been  "executed  and  delivered," 

"Execution"  of  a  deed  of  conveyance 
6.  DsrnB :  execu-    18  not  limited  in  meaning  to  the  mere  mak- 
term'.  °      iug  or  tiigniug  thereof,  or  to  its  acknowl- 

edgment, although  it  is  sometimes  loosely 
used  in  that  sense.  Properly,  it  Includes  the  idea  not  only 
of  the  due  making,  signing  and  acknowledgment,  but  also  of 
its  delivery  to  the  grantee  or  to  some  other  person  for  him. 
Creamer  v.  Bivert,  214  Mo.  473;  Brownt  v.  Weaterfield,  47 
Neb.  399;  Nichohon  v.  Uomha,  90  Ind.  515,  516;  Fire  Asso- 
ciation V.  Ruby,  60  Neb.  216;  Tiernan  v.  Fenimore,  17  Ohio 
552 ;  Wella  v.  Lamb,  19  Neb.  355 ;  Black's  Law  Dictionary ; 
Anderson's  Law  Dictionary,  We  find  no  precedent  in  any 
decision  upon  the  common  law  of  assignments,  nor  any  de- 
cision, where  the  statutory  regulations  of  such  assignmeotR 
are  at  all  comparable  with  our  own,  which  fairly  supports 
the  proposition  that  an  assignment  »t  this  nature  works 
a  change  of  title  to  the  assigned  property  without  delivery 
to  or  acceptance  by  the  assignee,  and  without  a  change  in 
the  possession  or  rnntrol.  It  follows  that  the  first  inqniry 
suggested  at  the  outset  of  thiri  discussion  must  be  answered 
in  the  affirmative. 

II.  The  next  and  last  inquiry  is  whether,  adopting  the 
conclusion  above  announced,  it  should  still  be  held  that  the 
evidence  introduced  on  the  trial  shows,  as  a  matter  of  law, 
the  delivery  and  acceptance  of  a  conveyance  or  completed 
assignment  vesting  the  l^al  title  in  the  asaigDee  before 
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the  loss  b;  flre  occurred.  This  question  we  are  couBtraiaed 
to  answer  in  tbe  negative.  It  is  suggested 
that  the  recording  of  the  deed  effected  a  de- 
----  ,  liven',  bnt  sach  is  not  the  law.  It  may  be, 
Sg"eff^^  ^""^  protwbly  is,  evidence  tending  to  show 
Hrerj*"  **'  ^'  delivery,  bnt  it  is  assuredly  not  coticlnsive 
of  that  fact.  Indeed,  some  courts  seem  d!s- 
po^d  to  hold  that  the  mere  record  of  a  deed  is  of  but  slight 
weight  as  evidence  of  delivery,  unless  tbe  possession  of  the 
recorded  paper  is  traced  to  tbe  grantee  or  to  the  party 
Haiming  under  him.  Egan  v.  Eortigan,  96  Me.  46;  Barr 
r.  Schroeder,  32  Cal.  609.  At  most,  it  gives  rise  to  a  rebut- 
table presumption  of  delivery.  Neel  v.  Neel,  65  Kan.  858; 
Beckett  V.  Heston,  i»  N.  J.  Eq.  510;  Jackson  v.  Perking,  2 
Wend.  (N.  Y.)  308,  317;  HiU  v.  McNichol,  80  Me.  209,  220. 
Again,  it  is  said  to  be  -shown  without  dispute  that  the 
deed  was  delivered  to  counsel  for  the  assignees,  and  that 
bis  act  in  baring  it  recorded  was  their  act.  But  the  record 
does  not  so  show.  There  is  nothing  in  the  record  to  prove 
concluBively  that  Arthur  Hoffman,  who  took  the  deed  and 
placed  it  of  record,  was  at  that  time  in  any  manner  rep- 
resenting the  assignees,  or  acting  under  authority  or  iu- 
stmction  from  them.  It  sufficiently  appears  that  he  or  hia 
firm  represented  the  insolvent  corporation  and  drew  or 
prepared  tbe  deed  of  assigument  and  took  it  to  the  record- 
er's office.  So  far  as  appears,  plaintiffs  knew  nothing 
of  the  recording  until  after  it  was  doue,  and,-  if  they  tell 
the  truth  (and  their  credibility  was  for  the  jury),  neither 
of  them  ever  consented  to  act  as  a  trustee  for  the  adminis- 
tration of  the  insolvent's  estate  until  two  days  later. 

It  is  ai^ued  by  counsel  that  there  is  a  conclusive  infer- 
ence of  consent  on  tbe  part  of  the  plaintiff  Schenck,  because 
he,  as  one  of  the  directors  of  the  corporation,  attended  a 
meeting  of  the  board  on  Friday  afternoon,  and  united  in 
the  action  authorizing  or  ratifying  the  act  of  the  otBcers  in 


;i7-l  Bahtemkibb  V,  Cent.  Nat,  F.  Inh.  Co.    [18()  Iowa 

makiug  the  assignnifDt.  The  record  does  iiot  aiiHtain  us  in 
ao  holding.  It  is  entirely  possible  that  he  believed  (hat  the 
embarrassments  under  which  the  corporation  wa«  labor- 
ing made  an  assignment  advisable,  and  yet  was  not  willing 
to  accept  the  burdens  or  responsibilities  of  a  trustee  for 
the  settlement  of  its  affairs.  It  is  not  shown  that 
he  had  seen  or  knew  the  contents  of  the  deed,  or  knew 
or  had  been  informed  that  he  had  been  or  was  likely  to  be 
named  as  an  assignee;  and,  in  view  of  his  explicit  denial 
that  he  had  consented  thereto,  it  was  not  within  the  prov- 
ince of  the  court  to  take  that  question  from  the  jur>-. 
Moreover,  even  if  he  had  consented  in  advance  to  accept  the 
trust,  the  title  to  the  property  would  not  vest  in  liim  under 
the  trust  until  the  deed  for  that  purpose  was  made  and  de- 
livered. The  case  of  Cornmercial  Nat.  Bank  v.  Mosner.  57 
Mich.  386,  cited  by  the  appellees,  differs  widely  from  the 
one  before  us.  There,  the  assignees,  following  the  practice 
allowable  in  some  states,  united  with  the  assignors  in  mak- 
ing the  written  assignment,  after  which  they  themselves 
filed  it  for  I  record.  This,  the  opinion  expressly  myn.  was 
done  by  the  assignees  "after  the  execution  was  complete." 
In  other  wordit,  the  deed  was  complete  in  form,  and  the  hh- 
signees'  consent  was  shown  by  their  act  in  joining  in  the 
deed,  which  was  delivered  before  it  was  made  of  record. 
See,  in  this  connection.  Mcllhargy  v.  Chambers.  117  >'.  Y. 
532,  above  cited. 

As  further  bearing  upon  tbe  question,  we  may  say  that 
there  was  evidence  tending  to  show  that,  up  to  the  close  of 
business  on  Saturday  evening  before  the  Sunday  on  which 
the  Are  occurred,  there  was  no  visible  or  actual  change  in 
the  management,  control  or  possession  of  such  busineBS,  or 
of  the  company's  shops  or  other  property,  and,  if  true,  the 
fact  so  shown  tended  directly  to  corroborate  the  plaintiff's 
claim  that  they  did  not  act  or  consent  to  act  in  the  prem- 
ises until  Monday  morning,  thus  emphasizing  our  concia- 
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siou  tbat  the  question  whether  the  change  of  title  had  tiik- 
en  place  when  the  fire  occurred  was  one  for  the  jury.  It  is 
true,  of  course,  that  circujnstances  were  shown  or  admitted 
from  which  the  jury  could  have  inferred  that  the  assignees 
did  consent  to  their  appointment  in  advance,  but,  there  be- 
ing altMi  other  evidence  justifying  the  contrary  finding,  it 
was  not  a  case  for  peremptory  direction  of  a  verdict. 

The  neceasary  result  of  this  discussion  is  the  reversal 
of  the  judgment  of  the  district  court  in  each  of  the  cases 
mentioned  in  the  caption,  and  they  wil)  each  and  all  be  re- 
manded for  a  new  trial. — Reversed  and  remanded. 

Dekmbr,  Evans  and  Pebston,  JJ.,  concur. 


K.\ii'iRE  (JuhiAM  Heparator  Co.,  Appellant,  v.  Baib,  PEHREr.L 
&  Co.,  et  al.,  Appellees. 

EVIDENCE;      Parol   as  Afiecting   Writing— Put  TranstM^tions.      A 

1  writtea  contract  dealing  wllb  future  transactions  la  no  obstaclp 
to  the  reception  of  oral  evidence  of  a  compromise  entered  Into 
on  the  game  day  solely  witt  reference  to  patt  transaction»  be- 
tween the  parties. 

PBIHOIPAL     AKD     AGENT:       Authority— Prlma-Fade     Showing. 

2  The  sufficiency  of  the  evidence  to  show,  in  a  prima-facle  way, 
the  authority  of  an  agent  to  act  for  the  principal,  depends  on 
the  situation  and  relations  at  the  parties.  Evidence  reviewed, 
and  held  to  establish  such  prlma-fade  authority. 

Appeal  from  Hamilton  Ditttrict  Court. — E.  M.  McCau,, 
Judge. 

Friday,  November  17,  1916. 

Rehkaring  Denied  Friday,  June  22,  1917. 

Action  on  accoitnt  for  goods  sold.     The  answer  set  up 
an  affirmative  defense  of  compromise  and  settlement.    Ver- 
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diet  and  judgment  for  the  defendants,  and  plaintiff  appeals. 
— AffU-med. 

Wesley  Martin,  for  appellant. 

0.  J.  Henderson,  for  appellees. 

Evans,  5.— The  plaintiff  had  sold  and 
].  bvidenik:  delivered  to  the  defendant  five  cream  sepa- 

fng  wriiing:  rators  at  agreed  prices  amounting  to  the 
fi'oa.  "^^'^  sum  of  f210.  This  fact  was  admitted  by 
the  defendants.  The  defendant  company 
pleaded,  however,  that  it  had  a  claim  against  the  plaintiff 
for  about  $400  of  commissions  in  prior  transactions,  and 
that  the  plaintiff  was  disputing  the  validity  of  such  claim ; 
that  a  compromise  settlement  was  reached  between  the  par- 
ties, whereby  the  defendant  company  relinctuisbed  its  claim 
for  the  commissions,  and,  in  consideration  therefor,  the 
plaintiff  discharged  its  account  against  the  defendants  now 
sued  on.  It  appears  that  the  plaintiff  is  a  manufacturer, 
and  the  defendants  were  dealers  handling  their  goods.  The 
five  separators  were  received  by  the  defendants  in  pursu- 
ance of  a  certain  written  contract  of  agency  uuder  which 
the  parties  operated  for  a  time,  and  which  was  later  can- 
celed. At  the  time  of  the  alleged  compromise,  the  parties 
were  contemplating  entering  into  a  new  written  contract 
of  agency.  They  did  enter  iuto  such  new  written  contract 
on  October  18,  1913.  This  is  the  date  claimed  by  the  de- 
fendants as  that  of  the  compromise.  The  evidence  on  be- 
half of  the  defendants  in  support  of  the  alleged  compro- 
mise is  undisputed. 

Ten  specific  points  are  presented  for  our  couRideration 
on  this  appeal.  They  are  all  based,  however,  upon  two 
general  propositions,  as  follows: 

(1)  That  the  alleged  contrai't  of  compromise  was  oral, 
and  that  it  preceded  the  making  of  the  written  contract  of 
October  18,  1913 ;  that  it  was,  therefore,  merged  therein, 
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and  that  parol  evidence,  therefore,  should  not  hiive  been  re- 
ceived. 

(2)  That  there  wae  a  fatal  failure  of  proof  of  snch 
compromise,  in  that  there  was  no  evidence  that  the  all^:ed 
agent  of  the  plaintiff  who  purported  to  mabe  the  compro- 
mise had  anj  anthoritj  to  make  it. 

1.  The  contract  of  October  18,  1913,  was  a  contract  of 
agency,  whereby  the  defendants  placed  an  order  for  70  sey- 
aratore  for  the  purpose  of  resale,  upon  certain  terms  therein 
specified.  The  subject-matter  thereof  was  entirely  distinct 
from  the  past  transactions  between  the  parties.  The  past 
accounts  or  esisting  controversies  were  not  involved  therein 
either  by  reference  or  implication. 

There  was  no  contradiction  or  inconsistency  between 
such  contract  and  the  alleged  oral  compromise  for  settle- 
ment of  past  differences.  The  written  contract,  therefore, 
did  not  and  could  not  have  the  effect  to  render  inadmissible 
the  parol  evidence  of  the  alleged  compromise.  There  was 
an  incidental  relation  between  the  two  transactions.  The 
fact  that  there  was  an  acute  dispute  between  the  parties 
over  the  transactions  of  the  previous  agency  would  tend  ma- 
terially to  deter  them  from  entering  into  another  contract 
of  agency.  The  fact,  therefore,  that  they  did  enter  into 
one  tends  in  some  degree  to  corroborate  the  claim  of  the  de- 
fendants that  the  past  dispute  was  adjusted.  We  are  not 
greatly  impressed  with  the  merits  of  the  defendants'  orig- 
inal claim  for  commissions.  Bnt  there  was  a  fair  subject 
of  compromise  involved.  The  oral  evidence  introduced  by 
the  defendants  being  undoubtedly  admissible,  and  the  same 
being  undisputed  by  plaintiff,  the  question  raised  by  the  ap- 
pellant at  this  point  is  not  well  taken. 

2.     Was  there  any  authority  in  the  pur- 

2  Pnixortt,  ANO    P**""*^"!  8g«nt  of  the  plaintiff  to  make  the  al- 

ffi'^-^'pHnia*'"'     legpd    Compromise?    Or   rather,   was   there 

ucte  -howing.     „j,^.  evidence  of  such  authority  sufficient  to 

sustain  the  flmling?     The  defendants'  place 
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of  busiitetts  was  Webster  City.  The  plaintiff  was  repre- 
sented in  the  alleged  compromiae  agreement  bv  two  pur- 
ported agents,  Geyer  and  Stowell.  Geyer  was  a  manager, 
with  headquarters  at  Mason  City.  If  we  understand  the 
record,  the  defendants  were  within  his  territory.  Stowell 
was  a  manager  from  the  home  office.  The  written  contract 
that  was  entered  into  the  same  day  with  the  defendants  wa» 
signed  for  the  plaintiff  by  Oeyer,  It  had  a  provision,  how- 
ever, that  it  would  not  become  effective  until  approved  by 
the  home  office.  It  was  later  approved  at  the  home  office. 
The  particular  person,  however,  who  approved  it  in  the 
home  office  for  the  plaintiff  was  Stowell,  who  was  present 
in  person  when  it  was  made.  A  corporation  is  necessarily 
represented  by  some  individual  in  all  its  transactions.  The 
facts  here  stated  were  quite  sufficient  to  make  at  least  n 
prJma-facie  case  of  authority  in  the  purported  agents  of  the 
corporation.  The  proof  in  that  direction  is  further 
strengthened  hy  another  significant  circumstance.  Con- 
siderable correspondence  followed  between  the  defendants 
and  the  plaintiff  through  the  home  office.  Tiie  defendants 
asserted  the  alleged  compromise.  The  plaintiff  denied  that 
any  compromise  agreement  had  been  made.  At  no  time  in 
such  correspondence  did  the  plaintiff  deny  the  authority 
of  the  purported  agents  to  make  the  compromise.  This  waa 
a  circumstance  entitled  to  some  weight.  We  think,  there 
fore,  that  Ihe  authority  of  the  purported  agents  was  suffi- 
ciently proved. 

The  judgment  of  the  trial  court  must,  therefore,  he — '■ 
Affirmed. 

nEBMEK,  Wkavkr  and   Prbston,  ,1.1.,  concur. 

WiNif'BED  Erickson.  A'ppcllant,  v.  Town  of  Manson  et  al.. 

Appellees. 
HEGUaEKOE:    'Coutrlbutory  Negligence — Knowledge  of  Duigei — 
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1  Dbrtiacted  AtUntlon.  The  court  oannot  pass  the  aeatence  o( 
guilt  ot  contributory  negligence  upon  the  action  ot  one  with 
attention  distracted  In  running  agalnat  a  guy  wire  in  a  public 
street,  ot  the  ekUtence  of  whicU  wire  he  h^id  no  hnowledge. 

PLEASINa:     Form     and     Allegation^-Nulaance     and     Negligence. 

2  Nuisance  may  exlet  although  there  be  no  uegUgence;  there  may 
be  actionable  negligence  which  does  not  constitute  a  nuisance ; 
and  negligence  and  nulfiance  may  combine  In  the  same  act. 
Pleading  reviewed,  and  held  to  predicate  liability  on  both  neg- 
ligence and  nuisance. 

HUNICIPAL    OOBPOBATIONS:      Streets,    etc. — Obstructions— An- 

3  thorlaatlon  by  City— Effect.  The  erection  of  obstructions  In  a 
public  street,  uniier  license  or  permiasioa  of  the  municipal! (y, 
does  not  necessarily  render  the  erector  Immune  from  an  .ictlon 
lor  damages  for  maintaining  a  nuisance.  So  held  as  to  tele- 
phone guy  wires,  so  constructed  as  to  discommode  the  public. 
Sec.  2159,  Code,  18S7. 

l^LEOEAPHS     AND     TELEPHONES:     Oonstructlon— Diacommod- 

4  Ing  Public — Authorisation  by  Olty— Nnlauiee.  Telephone  guy 
wires  so  constructed  as  to  discommode  the  public,  In  violation 
of  Sec.  2159,  Code.  1897,  are  actionable  nuiaances,  even  though 
erected  under  the  license  or  permission  of  the  municipality. 

Appeal  from  Calhoun  District  Court. — E.  G.  Albert,  Jadge. 

SATUKyAY,  December  10,  VUG. 

KEHEARi>rQ  Denied  Fhiday,  June  22,  1917, 

Ac^'ioN.at  luw  to  I'ecover  damages  for  {lersoDal  inju- 
ries allied  to  have  been  caused  by  the  uegligent  mainte- 
nance of  a  telephone  guy  wire  in  and  along  a  public  street 
in  the  town  of  MangOD.  The  defendants  denied  all  negli- 
gence, pleaded  that  the  guy  wire  was  a  necessary  and  proper 
part  of  the  telephone  system,  erected  and  maintained  by 
the  telephone  company  upon  the  streets  of  the  town  under 
the  authority  nnd  direction  of  the  oillciitls  of  the  town. 
Upon  these  iasnes,  the  case  was  tried  to  a  jury,  and,  at  the 
conclusion  of  plaintiff's  testimony,  the  trial  court,  on  mo- 
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tion  of  the  defendants,  directed  a  verdict  in  their  favor. — 
Reversed  and  remanded. 

Faville  d  Whititn/  and  Robert  Beah/,  for  appellant. 

V.  P.  McMamut,  J.  IT'.  Jacobn,  E.  C.  f^tevenson,  and 
Kelleher  £  Price,  for  appellees. 

Deemer,  J, — I,  Something  like  15  years  ago,  the  de- 
fendant telephone  coiupanj',  acting  under  a  license  or  per- 
mission from  the  defendant  town,  constructed  its  telephone 
system  over  and  along  the  streets  of  the  town,  and  erected 
its  poles  and  wires  along  the  south  aide  of  Third  Street 
therein.  As  a  part  of  this  system,  it  constmcted  the  guy 
wire  in  question,  which  was  attached  to  poles,  one  standing 
at  or  near  the  northeast  corner  of  Third  and  Calhoun 
Streets  in  said  town,  and  the  other  in  the  parking  nearly  in 
front  of  the  property  in  which  plaintiff  lived  at  the  time 
of  the  accident,  the  said  property  being  a  corner  lot.  or 
lots,  hounded  on  one  side  by  Third  Street  and  on  the  other 
by  Calhoun.  Third  Street  runs  east  and  west,  and  Cal- 
houn Street,  north  and  south.  There  were  no  sidewalks 
around  plaintiff's  property  at  the  time  the  accident  hap- 
pened, but  there  was  a  pathway  running  east  and  nest 
along  the  north  side  of  the  property.  This  was  kept  free 
from  snow  during  the  winter  preceding  plaintiff's  accident, 
but  neither  the  plaintiff  nor  any  of  the  members  of  the  fam- 
ily used  this  pathway,  for  the  reason  that  the  north  door 
of  the  house  was  closetl  and  boarded  up  as  a  protection  from 
the  cold  winds  of  the  winter.  This  door  was  opened,  how- 
ever, about  a  week  prior  to  the  accident.  Before  the  open- 
ing of  this  door,  the  south  door  of  the  bouse  was  the  only 
one  which  was  used.  One  desiring  to  leave  the  house  used 
this  south  door,  thence  proceeded  in  a  westerly  directirai 
toward  the  corner  of  the  lot,  and  then<;e  westerly  again  on 
the  street. 

Plaintiff  and  her  husband  moved  into  the  property  De- 
cember 18,  1913,  and  were  occupying  the  same  on  April  26, 
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1914,  wben  the  accident  occurred.  During  tbe  last  week  of 
the  month  of  December,  plaintiff's  husband  discovered  tbe 
guy  wire  in  question,  and  within  a  few  days  thereafter, 
he  notified  the  manager  of  the  telephone  company  of  the  sit- 
uation, and  expressed  his  desire  to  have  the  wire  removed. 
The  manager  replied  that  he  was  Acquainted  with  the  situa- 
tion and  would  remove  the  wire.  The  city  officials  also  had 
knowled(i:e  of  the  situation,  and  sometime  in  March,  1914, 
plaintiff's  husband  spoke  to  tbe  mayor  about  it,  bad  him  go 
oat  and  look  at  it,  and  then  told  the  mayor  that  it  was  dan- 
gerous and  he  wanted  it  removed.  As  we  have  already 
Baid,  this  guy  wire  ran  from  near  the  top  of  one  telephone 
pole  down  to  another  pole,  the  latter  l>eing  almost  directly 
opposite  plaintiff's  house,  and  within  two  feet  of  tbe  lot 
line.     The  wire  was  attached  to  this  latter  pole  about  3  or 

4  feet  from  the  ground.  The  first  named  pole  was  about 
140  feei  from  the  one  to  which  the  guy  wire  was  attached 
near  the  ground,  the  wire  being  attached  to  this  first  named 
one  from  25  to  30  feet  from  the  ground.  Proceeding  on  a 
direct  line  from  the  north  door  of  plaintiff's  house,  the  wire 
was  not  more  than  5  feet  from  the  ground.  Between  tbe 
two  poles  there  was  a  tree,  the  main  body  of  which  was 
perhaps  10  inches  in  diameter,  and  this  tree  was  so  situated 
that  one  coming  directly  out  of  plaintiff's  north  door  and 
passing  into  the  traveled  portion  of  tbe  street  would  find 
this  tree  trunk  and  the  telephone  pole  about  equidistant 
from  bis  path,  the  wire  at  that  point  being  not  to  exceed 

5  feet  from  the  ground.  The  guy  wire  was  a  small  single 
strand  No.  9  or  10  wire,  not  easily  seen.  It  was  not  of 
the  size  or  material  generally  used  for  that  purpose,  and 
WHS  called  a  "made-guy,"  and,  according  to  -^ome  of  the  tes- 
timony, was  not  property  put  up,  and  was  unnecessary  and 
not  of  the  usual,  ordinary  and  proper  form  of  guy. 

On  April  2fi,  J»14.  plaintiff's  husband  drove  his  auto 
to  his  home,  stopping  it  on  the  side  of  the  street  nearest 
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Ilia  house  and  almost  directly  north  of  the  north  door  there- 
of, and  at  a  point  midwa.v  hetween  the  telephone  pole  to 
which  the  lower  end  of  the  gii.v  wii'C  was  attached  and  the 
tree  which  we  have  hitherto  mentioned.  He  called  his  wife 
and  three  children  to  join  him  for  a  ride  in  the  machine. 
Pursuant  thereto,  they  immediately  got  their  wraps  and 
started  for  the  auto,  the  children  precedinji  their  mother. 
The  mother  came  hurriedly  out  of  the  house,  bnttoning  her 
coat,  and  passed  quickly  on  a  direct  line  from  this  north 
door  toward  the  auto.  As  she  attempted  to  pass  between 
the  telephone  pole  and  the  tree  near  at  hand,  the  wire 
caught  ber  diagonally  across  the  face,  throwing  her  back- 
ward upon  the  ground,  and  cnnsing  serious  and  permanent 
injuries.  Slie  testified  that  she  did  not  know  the  guy  wire 
was  there,  had  never  seen  it  before,  and  did  not  3ee  it  at 
the  time  of  the  accident.  There  was  also  testimony  that 
the  grass  was  gi-een  and  that  the  ti-ees  were  just  beginning 
to  leaf  out;  that  there  was  a  row  of  trees  on  the  other  side 
of  the  cast  and  west  street,  north  of  the  proi^rty ;  and  that 
all  of  these  trees  cast  such  shadows  as  to  obscure  the  wire. 
Plaintiff  also  testifletl,  in  substance: 

That  she  could  not  say  whether  she  looked  to  see 
whether  there  were  any  obstructions  or  not;  that  she  did 
look  to  see  if  there  were  any  limbs  of  the  trees  in  her  way; 
that  she  was  not  expecting  any  obstructions  and  was  not 
certain  as  to  whether  she  had  looked  to  see  whether  there 
were  any  overhead  obstructions  or  not;  that  she  was  watch- 
ing the  children  as  she  left  her  house  for  the  automobile, 
and  did  not  look  particularly  for  any  obstructions;  that  she 
was  attracted  by  the  passing  of  an  automobile,  which  passed 
on  the  north  side  of  her  husband's  car;  and  that,  for  the 
most  part,  her  attention  was  diret^ted  to  her  children,  as 
they  were  eutering  the  car,  and  to  obstructions  which  might 
lie  along  the  surface  of  the  ground,  but  not  to  obstmctions 
such  as  the  guy  wire  in  question. 
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This  i3  the  substance  of  the  testimony,  save  that  we  do 
not  set  out  thnt  regarding  the  character  of  plaintiff's  inju- 
ries, as  that  matter  does  not  seem  to  be  involved  on  this 
appeal,  and  in  any  event,  this  was  a  jury  question. 

To  sustain  the  ruling  of  the  trial  court,  it  is  argued 
that,  under  the  testimony,  plaintiff  was  gnilty  of  contrib- 
utory negligence  as  a  matter  of  law  in  not  looking  out  for 
and  discovering  the  wire  as  she  proceeded  toward  the  auto. 
It  is  also  contended  that  plaintiff's  action  is  bottometl,  not 
npon  negligence,  but  upon  the  theory  that  the  guy  wire  was 
a  nuisance,  and  that  there  was  no  nuisance,  because  the 
town  officials  having  chaise  of  the  matter  legalized  the  nui- 
sance and  expressly  anthorized  the  erection  and  mainte- 
nance of  the  guy  wire.  Counsel  also  suggest  that,  even  if 
the  action  be  for  n^ligence,  that  claim  is  out  of  the  case  be- 
t-ause  of  the  license  or  permission  granted  by  the  town 
officials  to  the  telephone  company  to  construct  its  poles, 
wires,  etc.,  in  the  street. 

II.     With  reference  to  the  claim  of  con- 
roBiribittory        trilintoiy   negligence,  we  need  do  no  more 
kDowfcdKp'or       tiiiin  call  attention   to  the  testimony  given 
trnMiMi'  alien      l)v  plniutitT  regarding  her  conduct  after  her 
hnsbitnd  called  her  to  the  machine.     She  did 
not,  according  to  the  testimony,  know,  before  the  accident, 
that  there  was  a  guy  wire  at  the  point  in  question,  and  no 
reason  appears  why  she  should  have  known  of  it.     She  nev- 
er had  occasion,  prior  to  the  accident,  to  pass  that  way,  or 
to  obseiwe  what  was  in  the  street  to  the  north  of  the  house. 
Her  attention  was  somewhat  distracted,  and  the  wire  was 
not  one  which  was  easily  seen.     In  such  circumstances,  the 
question  of  contributory  negligence  was  for  a  jury.     Bon- 
Joiir  V.  lOicn  Telephone  Co.,  176  Iowa  63;  Middleton  r.  CUij 
of  Cedar  Fnlln.  1T.\  Iowa  Olfl;    Mathrwit  r.  Cit;/  of  Cedar 
Rapidx.  8fl  Towa  45!).    Nothing  further  need  be  added  on  this 
proposition. 
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III.    Whether  the  action   is  for  nai- 
2.  PuiDi!(o:  sflnce  or  negligence  depends  upon  the  alle- 

EBtiQD;''Diii-  ^   gations  of  the  petition,  although  it  should 
iigence.  be  said  that  a  nuisance  may  exist  although 

there  be  no  Diligence,  and  there  may  be 
actionable  negligence  which  does  not  constitute  a  nuisance. 
Again,  there  may  be  both;  that  is  to  say,  negligence  may 
be  of  that  type  which  will  constitute  a  nuisance.  Turning 
to  the  petition,  we  find  the  foUowiug,  among  other,  allega- 
tions : 

"That  the  defendant  telephone  company,  more  than  a 
year  prior  to  the  institution  of  this  suit,  created  a  nuisance 
and  maintained  said  nuisance  for  more  than  a  year  last 
past,  said  nuisance  consisting  of  stringing  and  maintain- 
ing a  line  of  wire  on  the  north  side  of  said  lot  facing  on 
Third  Street,  or  on  the  south  side  of  the  street  and  adja- 
cent to  Kaid  lot,  said  wire  extending  a  distance  of  about  160 
feet,  one  end  of  which  was  fastened  to  a  pole,  said  fastening 
being  at  a  distance  of  about  4  feet  from  the  ground,  and 
the  other  end  of  said  wire  being  fastened  to  another  poTe 
at  a  distance  of  about  20  feet  from  the  ground.  •  •  • 
The  plaintiff  avers  that  the  defendants,  separately,  joint- 
ly and  concurrently,  acted  in  a  willful,  negligent  and  im- 
proper manner,  in  erecting,  stretching,  tying  and  maintain- 
ing said  wii-e  in  the  manner  above  described,  and  keeping 
the  same  in  said  condition  for  said  porind  and  length  of 
time" 

Along  with  these  are  allegations  of  plaintiCF's  freedom 
-  from  contributory  negligence.  These  allegations,  it  seems 
to  us,  charge  not  only  nuisance,  but  negligence,  and  it  is 
to  be  noted  that  defendants  are  a  little  inconsistent  in  their 
arguments.  If  the  action  is  bottomed  on  nuisance  pure 
and  simple,  the  question  of  contributory  negligence  is  oot 
of  the  case;  for,  as  a  rule,  if  the  action  is  not  bottomed  on 
negligciice.  there  ran,  strictly  speaking,  be  no  contributory 
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n^ligenee.  We  do  not,  of  course,  overlook  tlie  rule  that 
a  defendant  may  interpoee  inconsistent  defenses,  and  coun- 
sel in  argument  here,  in  support  of  the  rulings  of  the  trial 
court,  are  not  bound  to  be  consistent  in  their  claims.  We 
mention  the  (act,  however,  because  of  the  strong  insistence 
by  counsel  that  plaintiff  was  guilty  of  contributory  negli- 
gence. Assuming,  then,  that  the  petition  chaises  negli- 
gence, we  think  there  was  snfflcient  testimony  to  take  the 
case  to  a  jury  on  that  proposition,  and  that  it  would  not 
do,  nnder  the  facts  shown  by  this  record,  to  declare  as  a 
matter  of  law  that  either  party  defendant  was  free  from 
negligence.  That,  as  we  have  said,  under  the  testimony  of- 
fered by  plaintiff,  was  a  jury  question. 

IV.  Assuming,  however,  that  the  petition  is  bottomed 
on  the  claim  of  nuisance,  a  jury  may  well  have  found,  under 
the  testimony  adduced,  that  the  license  or  permission  given 
by  the  city  ofBcials  for  the  construction  complained  of,  did 
not  render  either  defendant  immune  from  an  action  for 
damages.  Some  erections  or  constructions  upon  a  street 
may  be  so  legalized  that  they  do  not  constitute  a  nuisance ; 
as,  for  example,  telephone  or  telegraph  poles  of  proper  cou- 
BtrnctioD  and  properly  placed.  But  our  statute  expressly 
provides  that  poles  and  wires  must  be  so  constructed  as  not 
to  discommode  the  public.  See  Bee.  2169,  Code,  1897 ;  State 
v.  Iowa  Telephone  Co.,  175  Iowa  607.  There- 
''  kSat^'sb'-  """  '°'*'  '"  ^^^  placing  of  poles  and  wires,  care 

'S^"l.""^'       must  be  taken  to  see  that  they  are  not  so 

OMI  ruction  n  :  ^ 

■b?'citj"SMt.  P't"*"!  as  to  constitute  a  nuisance.  Wheel- 
er V.  City,  131  Iowa  566;  Eeni  v.  City  of 
Harlan,  170  Iowa  90.  The  jury  may  have  found  that  this 
small  guy  wire  was  a  mere  temporary  affair  or  expedient 
which  both  the  telephone  company  and  the  city  expected  to 
remove  or  have  removed,  in  a  short  time,  and  might  also 
bave  found  that,  as  constructed,  it  amounted  to  an  actual 

Vol.  180  lA.— 25 
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nuisance  in  front  of    plaintiff's    property. 

Now,  while  certain  things  which  might  oth- 

_,.  ■  erwise  be  a  nnisance  may  be  legalized,  still 

frTQiJo'riK?'  there  are  limitations  npon  this  doctrine.    In 

nSUn^.'^"'      Pacific  Tel.  &  Tel.  Co.  v.  Hoffman,  (C.  C. 

A.)  208  Fed.  221,  the  court  said: 

"The  primary  and  general  use  of  a  highway  is  for 
travel,  and  any  obstruction  that  renders  it  dangerous  or 
unwife  for  that  purpose  ia  unlawful;  and,  although  a  tele- 
phone company  may  have  the  right  to  occupy  a  highway 
with  its  poles,  yet  if  it  secures  them  in  the  highway  by  guy 
wires  so  as  to  endanger  the  public  travel,  or  the  safety  of 
individuals  in  the  reasonable  and  ordinary  use  of  the  high- 
way, such  method  of  eecuring  and  maintaining  jtB  poles  is 
an  obstruction,  and  the  law  declares  that  such  an  obstruc- 
tion is  a  nuisance,  and  the  act  of  maintaining  such  a  nui- 
sance, negligence." 

In  Kent  v.  City  of  Harlan,  supra,  we  said: 

"Wc  have  held  that  hitching  posts  upon  a  street,  au- 
thorized by  the  proper  authorities,  are  not  a  nuisance  per 
se  (citing  cases).  It  does  not  follow,  however,  that  they 
may  not  be  a  nuisance  in  fact,  under  the  facts  of  a  given 
case.  If  a  nuisance  in  fact,  «o  authority  ia  conferred  upon 
the  city  to  maintain  them  as  such." 

See,  also,  iloalicuvcl  v.  District  of  Columbia,  48  h.  Ed. 
(U.  8.)  170. 

Bomettiing  is  said  in  argument  to  the  effect  that  there 
is  no  testimony  that  the  nuisance  or  negligence  was  the 
proximate  cause  of  the  injury.  We  do  not  go  into  that 
question,  for  it  was  manifestly  one  for  the  jury.  As  to  the 
liability  of  the  defendant  city,  there  was  enough  to  take 
that  question  to  the  jury,  under  the  doctrine  announced  in 
Whcelei-  r.  City,  supra. 

The  case  should,  we  think,  have  been  submitted  to  tlie 
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jar;.    Tbe  jndgmeDt  must  therefore  be  reversed,  and  the 
cause  remanded  for  a  retrial. — Reversed  and  remanded. 
Wkatbb,  Evans  and  Pbbston,  JJ.,  concur. 


Edmund  Frbidli,  Administrator,  Appellee,  v.  Davbnpoet  & 
MuscATiNB  Railway  Co.,  Appellant. 

KAILBOASa:     Acddentfl    at   OtoaalngB — NagUgencfr— ETldsnce.     A 

1  flndlng  of  negligence  la  Jnetlfied  from  evidence  that  an  Intemr- 
ban  car  was,  during  the  nighttime,  run  at  Buch  a  rate  of  speed 
over  a  publicly  used  and  obecurMi  croealng  tbat  the  car  was 
not  under  reasonable  control,  and  that  said  crossing  was  one 
customarily  used  lor  the  taking  on  and  discharge  of  passengers. 

TRIAL:      Instructions — Objections— Waiver.     Failure   to    object   to 

2  instructions  when  given,  especially  when  counsel's  attention 
was,  by  opposing  ooonsel,  specially  drawn  to  the  Instruction  in 
question,  is  a  complete  waiver  of  objection  thereto.  Section 
3705-a,  Code  Supplement,  1912. 

Appeal  from  Muscatine  District  Court. — M.  F.   Doneoan, 
Judge. 

Thursday,  March  15,  1917. 

KfiHEARiNu  Dbnied  Friuay,  Junb  22,  1917. 

AtTiON  at  law  to  recover  damages  for  the  death  of 
plaintiff's  intestate.  There  were  verdict  and  judgment  for 
plaintiff,  and  defendant  appeals. — Affirmed. 

E.  M.  Warner,  for  appellant. 

A.  R.  Whitmer,  and  Dutcher,  Davis  d  Hambreeht,  for 
appellee. 

Wbater,    J.— -The   defendant    company 
■  ddeats  at"         operates  an  interurban  electric  railway  be- 
iiKCDce:  evi-       tween  the  cities  of  Davenport  and  Musca- 
tine.   Near  the  latter  city,  it  crosses  a  pub- 
lic highway  at  a  point  known  as   Bichman,    or   Richman 
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Crossing,  where  cars  are  accustomed  to  atop  to  receive  and 
discharge  passengers.  The  plaintiff's  intestate,  a  fanner, 
driving  to  his  home  at  night  along  said  highwa;,  and  at- 
tempting to  make  the  crossing,  was  struck  and  kilted  by 
one  of  the  defendant's  cars.  To  recover  damages  thus  oc- 
casioned, thia  action  is  brought, 

Roughl;  speaking,  the  car  in  question  was  moving  from 
the  west  eastward,  while  deceased  was  driving  from  the 
south  northward.  In  the  angle  between  these  two  lines  of 
approach,  there  was  a  bank  or  elevation  of  earth,  on  which 
there  was  more  or  less  brush  or  small  trees.  The  extent  to 
which  tills  intervening  screen  obscured  the  view  of  the 
track  to  travelers  on  the  highway,  and  the  view  of  the  high- 
way to  motormen  operating  defendant's  cars,  form  a  ques- 
tion on  which  the  witnesses  do  not  altogether  agree.  The 
car  was  moving  at  about  35  miles  per  hour,  and  no  stop  at 
the  crossing  appears  to  have  been  contemplated.  Deceased, 
according  to  the  motorman,  was  driving  at'  a  slow  or  "jog" 
trot.  His  approach  to  the  crossing  was  down  an  incline. 
The  night  was  clear  and  bright.  The  only  eyewitness  of  the 
collision  was  the  motorman,  and  his  statements  are  not 
altogether  clear  or  free  from  confusion.  This  is  dne.  no 
doubt,  to  the  sudden  and  unlooked-for  character  of  the  ac- 
cident and  to  the  nervous  shock  resulting  therefrom,  rather 
than  to  any  conscious  purpose  to  distort  the  facts.  The 
jury  could  properly  find  from  his  testimony  that  he  dis- 
covered the  horse  driven  by  deceased  at  the  first  point  or 
place  where  it  could  become  visible  to  him  in  its  approach 
to  the  crossing.  This  point  he  estimates  at  from  30  to  40 
feet,  and  it  is  the  theory  of  the  defense  in  argument  that  the 
intervening  obstruction  was  such  that  it  was  impossible  for 
the  motorman  to  discover  the  approach  of  a  highway  trav- 
eler from  the  south,  or  for  such  traveler  to  discover  the 
approach  of  a  car  from  the  west,  until  within  a  few  feet 
of  the  crossing.    The  motorman  says  he  recognieed  the 
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crossing  as  a  bad  one,  and  for  that  reason  omitted  the 
sounding  of  the  crossing' whistle  at  the  signal  post  stand- 
ing ten  trolley  poles  west  of  the  crossing,  but  sounded  it  at 
the  seventh  pole.  There  is  evidence,  however,  to  jnstify  the 
finding  that  the  point  where  the  horse  and  buggy  first  be- 
came visible  to  the  motorman  was  considerably  farther  from 
the  crossing  than  be  places  it,  and  the  location  of  the  car  at 
that  moment  somewhere  from  200  to  300  feet  west  of  the 
point  of  collision. 

As  bearing  upon  the  question  of  contributory  negli- 
gence, the  motorman  says  that,  in  the  flash  of  his  headlight 
upon  the  buggy,  he  saw  deceased  leaning  back  in  the  corner 
of  the  buggy  top,  which  was  dropped  behind  the  seat,  his 
bands  and  reins  lying  limp  in  his  lap.  There  was  also  some 
evidence  tending  to  show  that  deceased  had  been  drinking 
wbile  in  town,  and  was  carrying  a  battle  of  whisky;  but 
the  record  as  a  whole  was  such  that  the  jury  could  prop- 
erly find  he  was  not  intoxicated,  and  was  reasonably  ca- 
pable of  caring  for  himself.  He  was  a  resident  of  the 
neighborhood  and  familiar  with  the  road  and  crossing.  It 
Rhonld,  perhaps,  be  added  that,  at  the  instant  of  collision, 
the  horse  had  crossed  the  track,  and  escaped  injury,  but 
the  bu^y  received  the  full  force  of  the  blow  delivered  by 
the  car,  and  was  carried  or  dragged  along  some  distance 
toward  the  point  where  the  car  was  finally  stopped,  a  dis- 
tance of  about  150  feet. 

At  the  close  of  the  testimony  on  part  of  the  plaintiff, 
and  again  at  the  close  of  all  the  testimony,  defendant  moved 
for  a  directed  verdict  in  its  favor,  on  the  grounds:  (1) 
That  no  n^ligence  on  part  of  the  defendant  is  ■shown  by 
the  evidence;  (2)  that  it  is  shown  as  a  matter  of  law  that 
the  deceased-  was  guilty  of  contributory  negligence ;  and  (3) 
that  there  is  nothing  in  the  evidence  to  justify  the  sub- 
misHion  of  the  case  to  the  jury  under  the  rule  or  doctrine 
of  "the  last  clear  chance;"  and  that  it  appears  affirmatiTely 
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that  the  motorman  wbb  guilty  of  no  Degligence  resulting 
in  injur;^  to  the  deceased  after  eaid  motorman  saw,  or  in 
the  exercise  of  reasonable  care  mig^t  have  seen,  the  peril  of 
the  intestate.  The  court  refused  to  direct  a  verdict,  hut 
held  that  deceased  appeared  to  be  n^Ugent  as  a  matter  of 
law,  and  submitted  the  case  to  the  jury  upon  the  single 
proposition  whether  plaintiff  was  entitled  to  a  recovery 
under  the  rule  of  the  last  clear  chance.  On  this  isaue,  the 
jury  found  for  the  plaintiff. 

In  its  brief,  appellant  submits  its  case  upon  two  prop- 
ositions only:  First,  that  there  is  no  evidence  tending  tn 
show  negligence  on  part  of  the  defendant;  and,  second,  that 
the  court  committed  error  to  the  prejudice  of  the  defense  in 
Paragraphs  7  and  8  of  its  charge  to  the  jury. 

I.  Negligence  is  charged  in  the  petition  in  both  gen- 
eral and  specific  terms.  The  specific  allegation  is  that  the 
car  was  being  operated  at  a  high  and  dangerous  rate  of 
'^peed,  and  tliat  there  was  failure  to  give  a  signal  or  warn- 
ing of  the  approach  of  the  car  to  the  crossing.  We  are  quite 
clear  that,  even  if  we  assume  the  peculiar  character  of  this 
crossing  and  its  surroundings  to  be  just  as  appellant's  coun- 
sel describe  them,  it  presents  a  situation  imposing  upon  the 
company  the  duty  of  reasonable  care  proportioned  to  the 
hazard  so  created,  to  avoid  injurj'  to  persons  lawfully  us- 
ing the  highway.  It  is,  of  course,  to  be  admitted  that,  gen- 
erally speaking,  no  rate  of  speed  by  a  railway  car  or  train 
in  tlie  open  country  is  negligent  per  se.  But  it  is  an  equally 
well  settled  proposition  of  law  that,  where  a  railway  is 
operated  over  a  crossing  or  other  place  open  to  lawful 
public  use,  and  especially  where  such  place  is  obscured  and 
rendered  more  than  ordinarily  hazardous  by  the  nature  of 
its  surroundings,  the  company  is  bound  to  take  notice  of 
the  hazard,  and,  by  reasonable  regulation  of  the  operation 
or  speed  of  its  cars  and  use  of  its  tracks,  prevent,  so  far  as 
is  reasonably  practicable,  injury  to  those  who  are  in  the 
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rightful  ase  of  swch  public  place  or  way.  Kintfon  v.  Chi- 
cago d  N.  W.  R.  CO.,  118  Iowa  349;  Gray  v.  Chicago,  R.  I. 
(t  P.  R.  Co.,  143  Iowa  268,  279  (160  Iowa  1)  ;  Johnston  v. 
Delano,  175  Iowa  498;  lyitndien  v.  Ft.  Dodge,  D.  M.  d  8. 
R.  Co.,  166  Iowa  85. 

This  proposition  is  equality  applicable  to  the  case  be- 
fore as  whether  we  consider  the  case  as  one  of  original 
(Inty  resting  ajion  the  defemiant  by  virtue  of  the  peculiarly 
daagerouB  character  of  the  crossing,  or  as  one  of  resultant 
duty  to  avoid  injuring  the  deceased  after  he  had  brought 
himself  into  the  place  of  peril.  So  far  r»  appears  from  the 
evidence,  the  niotortuan,  though  conscious  of  the  dangeroun 
character  of  the  crossing,  contented  himself  with  a  sound- 
ing of  the  whistle,  and,  without  reducing  speed  or  bringing 
his  car  under  control,  drove  into  the  place  of  danger  at  a 
speed  whicb  he  could  not  check  in  any  effective  way  in  time 
to  avoid  collision  with  any  person  seeking  to  make  use  of 
the  public  way  at  that  point.      ^ 

There  was  no  error  in  the  refusal  of  the  trial  court  to 
hold  as  a  matter  of  law  that  there  was  no  evidence  of  neg- 
ligence by  the  defendant. 

In  Paragraph  7  of  its  charge  to 
\ 
?"nge: 

"By  'last  clear  chance'  is  meant  it  is  the  duty  of  a  per- 
son to  use  reasonable  care  to  discover  and  know  the  peril 
in  which  another  person  has  placed  himself  through  his  own 
Diligence,  aud  to  do  what  he  reasonably  can  to  avoid  in- 
jury to  such  other  person,  as  soon  as  it  is  reasonably  ap- 
parent, OP,  by  the  exercise  of  reasonable  care,  would  he 
reasonably  apparent,  that  such  other  person  is  in  or  is  go- 
ing into  a  place  of  danger.  A  person  failing  to  perform 
such  duty  and  use  reasonable  care  under  such  circumstances 
would  lie  guilty  of  negligence,  and,  if  another  person  were 
injnivd   thereby,   such   injured   person   could   recover,   not- 
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withstaadiog  tlie  fact  that  he  himself  were  negligent  in 
going  in  or  in  going  into  SDch  place  of  danger.  In  auch  a 
caee,  however,  the  acts  or  omissions  constituting  auch  neg- 
ligence would  be  confined,  a^  to  the  time  of  their  occur- 
rence, to  the  time  after  the  person  charged  with  negli- 
gence saw  or  knew,  or  by  the  exercise  of  i-easonable  cape 
would  have  seen  or  known,  that  the  injured  person  was 
in,  or  was  going  into,  a  place  of  danger.  In  this  caee,  there- 
fore, the  n^ligence,  if  any,  must  consist  in  some  act  or  omis- 
sion on  the  part  of  the  motorman,  McCauley,  which  happened 
after  lie  first  saw,  or  by  the  exercise  of  ordinary  care  should 
have  seen,  the  horse  driven  by  Mr.  Campbell,  and  you  should 
not  consider  any  of  the  evidence  as  to  what  happened  prior 
to  that  time  as  constituting  negligence  upon  which  the 
plaintiff  can  recover  in  this  case." 

Appellant's  argument  is  quite  largely  devoted  to  the 
alleged  erroneous  statement  of  law  in  the  language  above 
quoted.  Were  that  questioiv  open  to  disousaioD  in  this  case, 
it  would  call  for  a  general  review  of  the  precedents  nnd 
authorities  from  which  has  come  the  comparatively  modem 
doctrine  of  the  last  clear  chance,  or,  as  sometimes  expressed, 
the  last  fair  chance,  and  might,  perhaps,  develop  some 
difference  of  judicial  opinion  as  to  the  soundness  and  pro- 
priety of  the  doctrine  as  stated  by  the  court  below.  But 
upon  the  record  before  us,  we  think  the  appellant  is  not  in 
position  to  raise  the  question,  and  we  therefore  do  not  at- 
tempt its  decision. 

It  is  shown  by  the  abstracts  that  the  trial  court,  hav- 
ing prepared  its  charge,  including  the  matter  now  com- 
plained of,  gave  it  to  counsel  for  examination  and  for  such 
exceptions  as  they  might  wish  to  preserve.  After  such  op- 
portunity for  examination  had  been  given,  the  trial  judge, 
with  the  official  reporter  and  counsel  on  both  sides,  took  up 
the  matter  (not  in  the  presence  of  the  jury),  and  counsel 
on  either  side  were  called  upon  to  state  their  exceptions. 
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if  any,  to  the  charge.  Appellant's  coHQsel  presented  do 
specific  objection  or  eiception  to  the  cha:rge  aa  prepared. 
Appellee's  counsel,  however,  called  special  atteotioo  to 
Paragraph  7,  the  last  clause  or  part  of  which  ia  above 
quoted,  saying: 

"I  call  special  attention  to  the  last  paragraph  of  Id- 
structlon  7,  and  ask  counsel  whether  he  has  criticism  as  to 
that,  and  if  so,  I  am  willing  to  have  it  modified." 

He  also  repeated  the  suggestion  in  another  form,  say- 
ing: 

"I  call  special  attention  to  Instruction  7  with  refer- 
ence to  tbe  language  there  used  defining  'last  clear  chance,' 
and  ask  counsel  if  he  has  any  exception  to  that  instruc- 
tion.   If  80,  I  will  consent  to  have  it  modified." 

The  only  response  made  by  appellant  to  this  proposi- 
tion was,  at  first,  "That  is  the  one  I  had  any  question 
about;"  but  later  he  added,  "As  I  said  before,  I  stand  on 
the  charge  as  it  is."  After  the  case  had  been  submitted  and 
verdict  returned,  appellant,  in  a  motion  for  new  trial,  sought 
to  except  to  the  paragraph  in  question,  with  others,  the 
only  reason  assigned  for  the  failure  to  except  at  tbe  proper 
time  being  that  counsel  was  then  very  weary  from  his 
labors  in  the  case,  and  that  he  failed  to  discover  the  errors. 
If  any  effect  whatever  is  to  be  given  the  statute  which  re- 
quires parties  and  counsel  to  take  their  exceptions,  if  any, 
to  the  court's  charge  when  the  same  has  been  prepared  and 
submitted  to  them  for  that  purpose,  this  case  would  ■seem 
to  be  a  clear  one  for  its  application.  It  is  not  denied  that 
opportunity  was  thus  given.  Counsel  frankly  ai^its  it  in 
argnment.  Nor  is  it  denied  that  this  very  proposition  in 
iDStmctiou  7  was  particularly  called  to  his  attention  and 
the  attention  of  the  court  by  plaintiff's  counsel,  who  volun- 
tarily consented  to  have  it  modified,  if  objection  was  made 
thereto.  When,  therefore,  appellant's  counsel  annonnced 
his  desire  to  "stand  on  the  charge  as  it  is,"  there  is  neither 
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hardshi]!  nor  unfninieK»  in  holding  him  bound  by  his  elec- 
tion. If  there  van  any  error  in  this  instruction,  counsel 
clearly  Invited  it  when,  in  moving  for  a  directed  verdict,  he 
assigned  as  a  ground  thereof  that  the  motorman  was  not 
Bhown  to  have  been  guilty  of  any  nt^ligence  "after  eaid 
motorman  saw,  o7-  in  th^  exercise  of  reasonable  care  might 
hai^  seen,  the  peril  of  the  intestate," 

Treating  the  instmotions,  therefore,  as  the  law  of  the 
cHse,  we  have  only  further  to  siiy  that  tlie  verdict  of  the  jury 
Ik  juritifled  by  the  evidence.  It  follows  that  the  judgment  ap- 
pealed from  must  be,  and  it  if.— Affirmed. 

(liYNOR,  (_'.  J.,  l,Ai>u  and  Prehton,  JJ.,  concur. 

KvANS,  J.  1  concur.  I  would  omit  from  the  opinion 
the  (|uotpd  instruction,  inasmuch  as  we  i-efuee  to  review  it. 


William    J.   Or.vham   et  al,.   Appellees,   v.   O.   It.   (^oniT- 
RiGHT,  Appellant. 

WHiLS:    Undue  Inflaenc« — Attorney  Drawing  Will,  u  Benefldarr. 

1  An  attorney  at  law,  In  the  drawing  of  a.  will,  acta  In  a  confiden- 
tial relntlon  to  testator,  be  being  specially  called  because  he 
was  Bucta  attorney,  and  because  or  testator's  long  trlendablp  for 
him. 

WILLS  1      Undue    Inlluance — Evldeuce — ^Declaiatlons    of    Testator, 

2  Declarations  of  testator  subsequent  to  the  execution  of  a  will 
may  be  admissible  as  showing  htn  condition  of  mind,  but  not 
aa  gitb»tantive  evidence  that  undue  influence  hrid  actuaUy  been 
exerciae4  ot'cr  testator  in  the  execution  of  the  wltt. 

WILLS:       Utadue     Influence  —  Legatee-dranghtsinsn  —  Presumptloii 

3  and  Burden  of  Proof.  A  legatee-draughtamaD,  even  tbougb 
holrling  coafldential  reliitlons  with  testator  at  the  time  of  the 
drawing  and  execution  of  the  will,  does  not  have  the  burden 
of  proof  to  show  that  he  did  not  secure  his  legacy  by  the  exer- 
cise of  undue  lofiuence.  I.egatre-draughtsmanshlp  doen  not, 
\fiMO  facto,  create  a  prenumptton  of  law  that  the  legacy  won  ob- 
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talned  by  undue  influence.  By  drawing  the  will  and  by  becom- 
ing a  legatee  tberetn,  be  Buppllea  an  item  ot  evidence  agalnflt 
himself — an  inference  that  he  may  have  secured  hia  legacy  by 
undue  Influence  or  fraud.  The  probative  force  ot  this  infer- 
ence, or  suspicion,  under  T.arylng  clrcumRtances.  to  establish 
undue  influence,  fa)  may  be  negligible,  (b)  may  constltnte  a 
prima-facle  showing  ot  undue  Influence,  or  (c)  may  be  so  over- 
whelming as  to  require  the  direction  of  a  verdict  against  the 
legatee.  But  so  Jong  a*  (fte  infereneea  to  he  drawn  from  a  giv- 
en ttate  of  {actg  are  in  eqiiiptiite,  the  question  of  uttdtie  in- 
IJuence  is  for  the  jvry. 

PRINCIPLE  APPLIBDr     See  No.  4. 

EVIDENCE:         FresumptiooB  —  Hdudary    Eelatlons  —  Legatee- 
4    Oraughtsman.    The  doctrine  that  undue  Influence  is  to  be  pre- 
sumed aa  between  parties  intfr  vivos,  dealing  with  each  other 
when  fiduciary  relations  exist  between  them,  has  no  applica- 
tion to  IfstamcTttarj/  gifts.  ' 

PRINCIPLE  APPLIED:  Decsaoed,  a  careful,  cautious  busl- 
neas  woman,  was  74  years  of  age,  had  never  heeu  married,  had 
one  half  brother,  with  whom  she  was  living,  and  another  broth- 
er, but  whether  full  or  half  brother  does  not  appear.  Outside 
of  blood  relation,  she  was  under  no  oblljeatJon  to  her  relatives. 
She  had  been  In  good  health  until  sbortty  prior  to  her  death. 
She  and  defendant  (an  attorney)  had  known  each  other  dur- 
ing ail  their  mature  years.  Defendant,  25  years  prior  to  the 
drawing  of  the  will  in  question,  bad  been  attorney  for  her 
while  she  was  acting  aa  administratrix  of  ber  father's  estate. 
Defendant  and  bis  family  and  deceased  frequently  exchanged 
friendly  calls.  During  her  last  sickness,  in  accordance  with  a 
prior-expressed  Intention,  she  caused  the  defendant  to  be  called 
to  the  house  for  the  purpose  of  drawing  her  will.  Apparently 
It  was  already  understood  that  this  hair  brother  was  to  get  the 
bulk  of  her  property.  The  wife  of  this  half  brother  and  defend- 
ant were  coueins,  and  defenJant  advised  said  brother  not  to  be 
present  during  the  preparation  of  the  will,  the  reason  being 
that  the  brother  expected  to  be  the  principal  legatee,  and  it 
would  be  better  for  blm  not  to  be  present;  and  he  was  not  pres- 
ent Defendant  was  alone  with  deceased,  hhe  being  bedridden. 
After  some  short  time,  defendant  came  out  of  the  room,  and  In- 
formed the  hair  brother  that  the  deceased  wished  to  make  him 
a  personal  present.  Defendant  claimed  that  he  told  the  half 
brother  that  be  had,  on  account  of  this  legacy  to  himself,  re- 
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fuaed  to  draw  the  will,  and  that  deceased  had  told  him  that.  It 
he  would  not  draw  the  will,  ehs  would  not  have  auy  drawn. 
In  this  talk,  Qothlng  was  said  about  the  amoiinl  ol  th«  defend- 
ant's legacy.  D€itendant  ret<irned  to  the  sick  room  and  drew 
the  will;  wltnessea  were  called;  the  will  was  fully  executed, 
and  defendant  took  it  away  with  him.  At  the  tlms  ol  the  wit- 
nessing, the  win  was  not  read  over,  but  something  was  said  by 
the  deceased  to  the  effect  that  she  had  given  defendant  a  little 
present,  and  defendant  remarked  that  be  conslilered  It  more 
than  a  little.  The  will  disposed  of  an  estate,  of  1^5,000  by  giv- 
ing to  the  one  brotber  (5,000,  to  the  defendant  (5,000,  and  the 
residue  to  the  said  half  brother.  Deceased  died  12  days  later. 
Held,  there  was  no  preBumptloii  that  defendant  had  secured  bis 
legacy  by  undue  Influence;  that,  conseciuently,  the  burden  of 
proof  was  not  thrown  on  defendant  to  show  that  he  did  not  ob- 
tain his  legacy  by  soch  means,  but.  In  view  of  deteadaat's  being 
a  stranger  to  the  blood,  and  In  view  of  the  amount  of  the  leg- 
acy, the  i^ecord  presented  a  jury  question  ou  the  Issue  ot  undue 
Influence. 

Appeal  from  Black  Sawk  District   Court. — Fbanklin    C. 
Platt,  Judge. 

Wednesday,  March  14,  1917. 

Kehcabino  Denied  Fkiday,  Jitnb  22,  1917. 

AciioN  to  set  aside  the  third  paragraph  of  the  will 
of  Bessie  Graham,  as  having  been  ioserted  through  the  al- 
leged undue  influence  of  the  beneficiary  therein,  reaulted 
in  the  verdict  and  judgment  as  prayed.  The  defendant 
appeals. — Reversed. 

J.  W.  Ar'buckle,  for  appellant. 

Mears  it  Lot-ejoy,  for  appellees. 

Ladd,  J. — I^sie  (irabam  executed  her  will  Maiy:h  6th. 
and  died  March  17,  1913.  She  had  never  married,  and  was 
74  years  of  age.  Hlie  had  been  in  good  health  until  shortly 
before  death,  though  she  had  become  so  fleshy  that  it  was 
difficult  for  her  to  get  about.  The  will  was  admitted  to 
probate  April  25,  1913,  and   this  action   to  set  aaide   the 
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third  claDse  thereof  was  beg:uQ'  shortly  afterwards.  The 
will  (1)  directed  the  payment  of  debts,  and  (2)  made  a  be- 
quest of  $5,000  to  William  J,  Graham,  to  be  paid  in  15 
months.    The  third  clause  read : 

"To  the  long-time  and  faithful  friend  of  my  beloved 
father  and  my  friend,  the  Hon.  O.  B.  Courtright,  I  hereby 
in  gratitude  give  and  bequeath  the  sum  of  f  5,000  to  be  paid 
to  him  by  the  executor  hereof  within  15  months  from  and 
after  the  probate  hereof." 

The  residue  of  the  estate,  real  and  personal,  was  left  to 
Theodore  M.  Graham,  who  was  named  as  executor,  without 
bond.  The  bequests  were  declared  liens  on  the  real  estate. 
Theodore  was  a  half  brother,  10  or  12  years  younger  than 
decedent.  Whether  William  was  brother  or  half  brother 
does  not  appear.  Courtright  drew  the  will,  and  the  clause 
quoted  is  assailed  only  as  having  been  inserted  in  conse- 
qnence  of  undue  influence  exercised  by  him  over  testatrix. 
The  jury,  in  so  finding,  accompanied  their  verdict  with  a 
statement  denominating  him  "innocent  of  any  charge  of  at- 
tempted fraud,  but  admit  that  be  is  the  victim  of  a  most 
unfortunate  legal  hypothesis  which  deprives  him  of  au  other- 
wise legitimate  l^acy." 

Errors  in  ruling  on  the  admissibility  of  evidence,  in 
overruling  motion  to  direct  a  verdict,  and  in  ioBtructions 
given,  are  assigned,  and,  as  these  are  based  on  the  evidence, 
the  record  may  as  well  be  stated  at  the  outset.  The  ac- 
qnaintance  of  Courtright  and  testatrix  began  when  living 
with  their  parents  on  farms  not  far  apart,  in  Qmndy  Coun- 
ty. She  continued  there  until  about  1SS5.  He  began  the 
practice  of  law  in  Farkersburg  in  1878.  Upon  the  death  of 
her  father,  in  1888,  she  became  administratrix  of  his  es- 
tate, and  employed  Courtright  as  attorney  to  aid  in  its 
settlement.  Thereafter,  she  lived  at  Cedar  Falls  until  the 
death  of  her  mother,  when  she  returned  for  a  short  time 
to  Parkersburg.    Thereafter,  she  made  her  home  for  a  time 
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witL  the  family  of  Williaul  at  0*dar  Falls,  and  later  live*!  at 
tlie  homt'  of  Gallagher  in  that  place  about  15  moDths.  From 
October,  1912,  until  her  death,  she  lived  at  the  residence  of 
Theodore  Graham,  at  Waterloo.  She  bad  paid  $1,500  to- 
ward its  purchase,  by  Theodore,  in  order  to  have  a  home 
with  him,  and  had  paid  him  $300  besides,  and,  in  addition 
thereto,  $20  per  month  for  board.  She  owned  a  farm  of  160 
acres,  worth  $24,000,  and  bad  $600  in  money  at  the  time  of 
her  death.  Courtright  had  become  a  member  of  the  firm 
of  Courtright  &  Arbuckle  at  Waterloo  in  1894,  and  bad 
been  in  the  active  practice  of  his  profession  until  1911, 
when  he  retired,  but  occasionally  attended  to  legal  business 
thereafter.  During  all  the  years,  they  had  met  occasional- 
ly, she  had  visited  at  his  home  up  to  the  time  of  his  first 
wife's  death,  and  after  she  came  to  Waterloo,  he  had  called 
on  her  frequently  with  his  wife,  as  well  as  on  Graham  and 
wife,  the  latter  being  his  cousin.  Their  relations  had 
always  been  cordial.  They  were  friends.  At  the  trial, 
Theodore  testified  that  "she  was  a  woman  that  had  been 
accustomed  to  carry  on  her  own  business  matters  all  her 
life,  and  was  a  very  cautious,  careful  woman.  She  was  in 
the  habit  of  reading  over  or  having  read  over  documentB 
before  she  signed  them;"  that,  aside  from  being  sick,  he 
"did  not  know  whether  her  mind  was  as  good  as  it  ever 
had  been  or  not;"  that  she  had  said  that,  when  she  got 
sick,  shi;  wished  the  defendant  to  draw  her  will. 

Shortly  before  noon  on  the  day  in  question,  Mrs.  Gra- 
ham telephoned  Courtright  that  "Bessie  is  aick,  and  would 
like  to  see  you."  She  had  previously  told  him  that  testa- 
trix would  like  to  do  something  about  her  will.  He  called 
after  lunch.  Theodore  testified  that  Bessie  was  sick  in 
bed  when  be  arrived;  that  he  went  to  the  sick  room  with 
him. 

"I  told  him  that  it  had  been  my  sister's  request  that, 
whenever  the  time  came  when  she  wanted  to  dispose  of  her 
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property,  I  was  to  aBSiBt  her.  He  said  he  thought  it  better 
for  me  not  to,  as  I  expected  to  be  a  beneficiary,  so  that,  if 
the  vill  was  ever  questioned,  I  could  go  on  the  stand  and 
deny  I  knew  what  was  iu  the  will.  As  I  went  out,  be  put 
his  haads  on  my  shoulder  and  walked  to  the  door  with  me 
and  closed  the  door  tight.  He  and  she  were  left  in  the 
room;  nobody  else.  After  probably  10  or  15  minutes,  he 
called  me  in,  and  eays :  'Bessie  wishes  to  make  me  a  little 
present;'  and  I  asked  what  was  the  nature  of  the  present, 
—'as  a  retainer  to  act  for  the  estate?'  He  says,  'No,  just 
a  little  preseut.'  There  was  no  reply  from  her,  and  I  re- 
plied, 'Why,'  I  says,  'It  ia  hers,  she  can  do  as  she  pleases,' 
and  I  walked  out.  In  a  few  minutes,  he  came  out  with 
his  notes  and  wrote  out  the  will,  and  after  he  got  it  wrote 
ont,  be  told  my  wife  to  call  in  some  witnesses,  and  they  were 
called  in.  He  went  into  the  bedroom  and  I  don't  know 
what  took  place.  The  witnesses  came.  I  did  not  read  the 
will  and  was  not  in  the  bedroom  while  the  witnesses  were 
there.  He  came  out  with  the  will,  stuck  it  in  his  pocket 
and  walked  out  When  she  came  to  make  her  home  with 
me,  'she  could  not  get  out  doors.  She  never  went  out  of 
the  room  until  the  day  she  died.  It  was  very  difficult  for 
her  to  walk  about." 

His  wife,  EflQe  Graham,  corroborated  her  husband  some- 
what, by  testifying: 

"I  heard  him  say,  'Theodore,  you  better  be  out,  because 
if  you  were  called  on  you  can  get  up  and  say  that  you 
knew  nothing  that  is  in  the  will.'  My  husband  came  out 
and  went  into  the  kitchen.  The  door  was  shut  np  tight. 
Mr.  Courtright  was  in  the  room  alone  with  Bessie  about 
15  minutes,  while  he  made  the  notes  of  the  will.  He  then 
came  out,  and  says,  'Theodore,  Bessie  wants  to  make  me  a 
little  remembrance.'  Mr.  Graham  says,  'What  is  this,  in 
the  nature  of  a  retainer?'  He  says,  'No,  just  a  little  pres- 
ent.'   I  never  heard  the  will  read  and  did  not  read  it," 
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On  the  Baine  subject,  the  defendant  testified  as  folloirs: 
"I  «-eut  to  the  home  of  Theodore  Graham  in  response 
to  this  call.  I  met  Theodore  Graham  and  hia  wife  and  the 
decedent,  Bessie  Graham.  I  found  the  decedent  in  a  bed- 
room on  the  first  floor  of  the  house,  Theodore  went  into 
the  room  with  me.  I  had  some  conversation  with  Theodore 
there  in  the  room.  I  don't  remember  just  how  it  started, 
but  do  remember  of  telling  him  that  he  had  better  not 
be  present  during  the  time  that  I  was  ascertaining 
what  the  provisions  of  the  will  were  to  be,  and  he 
replied  that  she  had  said  when  she  came  to  make  her  will 
she  wanted  him  present,  and  I  said  to  him,  'Well,  that  is 
all  right  so  far  as  she  is  concerned,  but  for  your  own  in- 
terests I  think  it  would  be  better  for  you  not  to  be  present. 
If  any  difficulty  should  arise  hereafter,  which  is  liable  to, 
you  would  be  in  a  better  position  if  you  could  go  onto  the 
stand  and  testify  that  you  knew  absolutely  nothing  about 
what  was  in  the  will,'  and  upon  that  he  went  out  of  the 
room.  Whether  I  put  my  hand  on  his  shoulder  or  not,  I 
don't  remember.  The  bed  lay  lengthwise  of  the  room.  The 
door  came  in  pretty  near  opposite  the  foot  of  the  bed,  and 
there  was  a  stove  and  a  chair  between  the  door  and  the 
head  of  the  bed,  and  I  sat  in  the  chair  or  stood  there  by  the 
chair  probably  not  over  a  foot  or  two  from  the  bed,  and 
not  more  than  a  foot  or  two  from  the  door.  After  he  went 
out  of  the  door,  I  am  quite  sure  1  closed  it." 

The  witness  then  explained  the  reason  for  the  sugges- 
tion that  Theodore  be  not  present,  relating  a  conversation 
concerning  difficulty  between  testatrix  and  W.  J.  Graham, 
which  conversation  Theodore  and  his  wife  denied  having 
had,  and  proceeded: 

"That  is  substantially  the  conversation  we  had  at  that 
time,  and  I  knew  that  fact  when  he  eame  into  the  room, 
and  thought  that,  if  he  was  to  be  given  the  bulk  of  the  prop- 
erty, it  would  be  better  for  him— and  I  was  interested  in 
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him,  hia  wife  being  a  relative — that  it  woald  be  better  for 
him  not  to  know  the  contents  of  the  will,  and  eaid  so  to 
him,  and  said  if  there  was  an;  trouble  it  would  be  better 
for  him  to  be  able  to  go  on  the  stand  and  swear  that  be 
didn't  know  anything  about  what  was  in  the  will.  After 
being  in  the  room  some  5  or  10  minutes,  I  stepped  to  the 
door  and  called  Theodore  and  told  him  to  come.  I  think 
the  door  was  closed,  but  I  am  not  positive  about  that.  He 
came  into  the  room,  and  I  said  to  him,  'We  are  up  against 
it.'  He  says,  'What  ie  the  matter?'  I  says,  'Bessie  wants 
to  leare  me  a  legacy  or  bequest,  and  I  have  refused  to  drfrw 
her  will,  and  she  says  that  she  won't  draw  a  will  unless  I 
draw  it.'  Theodore  hesitated  a  moment,  and  then  says, 
'Well,  I  suppose  what  she  gives  you  she  gives  by  way  of 
i^etainer  to  look  after  my  interests,  if  there  is  any  trouble.' 
I  says,  'No,  sir,  what  she  proposes  to  do  is  to  give  me  an 
out  and  out  bequest.'  There  was  nothing  said  about  the 
amount  of  it  in  any  shape.  He  says,  'Well,  go  ahead,'  and 
turned  around  and  went  out,  and  I  closed  the  door  and  did 
go  ahead." 

The  sutecribiug  witness,  Thomas  Dunlavey,  testified 
that  the  will  was  not  read  over  in  his  presence,  and  that, 
to  the  inquiry  "if  this  was  her  last  and  only  will,"  decedent 
responded  "Yes;"  an*d  then  she  said  that  she  left  a  little 
present  or  littje  remembrance  to  Mr.  Courtright,  and  he 
saidj  in  substance,  that  it  was  a  "good  remembrance."  Mrs. 
Dunlavey,  also  a  subscribing  witness,  testified  that: 

"Bessie  said  Bhe  left  Mr.  Courtright  a  little  remem- 
brancp.  I  think  he  said,  'Well,  BesBie,  it  is  more  than  a 
little.'    That  is  as  near  as  I  can  tell  the  exact  words." 

This  witness  was  asked,  on  cros^-examination,  whether 
decedent  replied : 

"Tes,  it  is  what  I  wanted  to  do  anyway,  A.  Well, 
she  meant  something  like  that,  but  I  couldn't  say  just  ex- 
actly what  it  was.     Q.    Well,  was  it  substantially  that? 
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A.  YeB,  it  was  something  like  that.  She  seemed  to  think 
that  she  wanted  to  give  him  something.  Q.  It  was — she 
seemed  to  want  to  Indicate  that  it  was  what  she  wanted 
to  do,  anyhow?  A,  Yes,  sir.  Q.  Whether  it  was  big 
or  little?  A.  Yes,  sir.  Q.  Was  that  jour  idea?  A. 
Yes,  sir." 

I.  Appellant  contends  that  the  trial 
'■  SlflH^nic^^M*  tourt  should  have  held  that  he  acted  merely 
In" will,"*'  as  a  Bcrivener,  and  erred  in  suhniittiog  the 
issue  as  to  whether  the  relation  of  attorney 
and  clioot  existed  between  him  and  decedent  when  he  pre- 
pared the  will.  There  was  no  error  of  which  he  may  com- 
plain. He  was  an  attorney  at  law,  and  she  knew  him  as 
buch.  Though  wills  are  often  drawn  by  others,  their  prepa- 
ration is  usually  entrusted  to  attorneys,  and,  when  an  at- 
torney is  called  for  that  purpose,  the  inference  is  that  bis 
services  as  such  are  desired.  As  said  in  Loder  v.  Whelplci/:, 
(N.  Y.)  18  N.  fi.  874: 

"A  lawyer,  in  receiving  the  directions  or  instructions 
of  one  intending  to  make  a  will,  i^  confided  in  by  i-eason  of 
his  professional  character  as  a  counselor,  and  he  acts  in  that 
capacity,  although  asking  no  ijuestions,  and  without  advis- 
ing j  he  does  nothing  more  than  to  reduce  those  directions 
(o  writing.  The  relation,  therefore, 'between  the  testatrix 
and  the  witness  was  that  of  client  and  attorney." 

This  was  said  in  holding  that  such  attorney  might  not 
testify  to  communications  between  him  and  client  under  a 
statute  of  New  York.  Under  the  decisions  of  this  and  many 
other  states,  similar  statutes  do  not  apply  in  contests  over 
the  probate  of  the  client's  will.  Winters  v.  Winters,  10:: 
Iowa  53.  The  cases  on  which  appellant  relies  so  hold,  and 
that,  where  an  attorney  a«ts  as  such,  the  statute  has  do 
application.  In  re  Dwiming's  Will,  (Wis.)  95  N,  W.  876; 
Jn  re  Estate  of  Young,  33  Ttah  382  (17  L.  H.  A.  [N.  S.]  ■ 
108),  and  cases  collected  in  note;  Bonim  v.  Fonts,  15  Ind. 


Jnne  1917]  Graham  v.  Coortright.  403 

30.  These  decisioua  furnUli  do  aid  in  the  determiDation  of 
n-hether  an  attorney  acted  as  such  in  the  preparation  of  a 
will,  (or  in  any  event  he  may  testify  to  what  occurred,  an- 
iens precluded  from  so  doing  on  some  gronnd  other  than 
professional  confidence.  Where  an  attorney  is  called  upon 
to  perform  services  in  the  line  of  professional  employment, 
and  he  does  so,  the  natural  inference  is  that  the  relation 
of  an  attorney  and  client  is  thereby  created.  Such  an  in- 
ference was  not  obviated,  but  strongly  confirmed,  by  the 
record  before  us;  for  appellant  advised  the  residuary  lega- 
tee with  reference  to  hie  attitude  as  bearing  on  any  pos- 
sible contest  thereafter,  and  also  disclosed  to  him  the  tes- 
tatrix's design  of  making  him  a  beneficiary,  thereby  pro- 
tecting decedent  in  the  matter  of  her  estate's  i-eaching' 
those  she  intended  to  benefit.  This  conclusion  ia  not  ob- 
viated by  the  circumstance  that  be  had  retired  from  the 
active  practice  of  his  profession,  for  be  still  attended  to 
legal  business  entrusted  to  him,  and  his  capability  as  a 
lawyer  was  unimpaired.  The  court  might  well  have  as- 
Mmied  that  the  relation  of  attorney  and  client  existed,  and 
therefore  ai^Uaut  was  in  no  manner  prejudiced  by  the 
submission  to  the  jury  of  whether  that  relation  existed. 

11."  EiBe  Uraham  testified  that,  after 
'  inHnmre  ""cTh  the  defendant  had  completed  the  will  and 
uoDR  oc'cpbu-  had  been  gone  about  a  half  hour,  ■she  bad  a 
conversation  with  the  testatrix,  in  ivhich 
she  inquired  of  her:  "Bessie,  what  did  you  leave  Or- 
lando?'' She  said,  "I  left  him  |5(10."  On  cross-examina- 
tion, she  was  asked : 

"Who  was  present?  A.  Mr.  Graham  and  T,  •  •  * 
Q.  Isn't  it  a  fact  that  her  first  reply  was  that  she  did  not 
wish  to  tell,  or  words  to  that  effect?  A.  Well,  no;  she 
didn't  say  right  out  that  she  didn't  wish  to.  She  just 
spoke  about  the  same  as  anybody,  I  guess.  I  says,  'Bessie, 
tell  me,'  and  she  did.    She  says,  'Mr.  Oourtright  is  a  friend 
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of  youts.'  I  says,  'Well,  Bessie,  tell  me  how  much  yon  left 
him,'  She  aaye,  'I  left  him  (50O.'  I  asked  her  a  second 
time.  I  gaid  to  her,  'Bessie,  tell  me  how  much  yoa  left 
Orlando,'  She  said,  'Orlando  is  a  friend  of  yours.'  I  said, 
'Well,  Bessie,  tell  me.'     She  says,  'I  left  him  |500.' " 

Her  husband,  Theodore,  testified  that  he  heard  the  con- 
versation, and  that: 

"My  wife  asked  her,  'How  much  did  you  leave  Orlando?' 
That  was  the  name  that  Mr.  Courtright  was  always  known 
by  in  the  family.    She  said,  'I  left  him  $500.'  " 

ThiF  evidence  was  received  over  objections,  and  it  is 
contended:  (1)  That  it  was  inadmissible  for  any  purpose; 
and  (2)  that  the  instructions  6,  7  and  8,  with  reference 
thereto,  were  erroneous. 

Evidence  indicating  the  condition  and  attitude  of  de- 
cedent's mind  was  admissible  as  bearing  on  the  issue  as  to 
whether  decedent's  mind  had  in  fact  been  influenced.  John- 
son V.  Johnson,  134  Iowa  33;  Gash  v.  Dennis,  169  Iowa  18; 
Hughes  v.  Silvers,  169  Iowa  366;  Zinkuia  v.  Zinkula,  171 
Iowa  287,  301. 

The  ruling  of  the  trial  court  is  approved  on  tbis  ground. 
It  is  ai^ed,  however,  that  this  class  of  evidence  is  not  ad- 
missible until  substantive  testimony  of  the  exertion  of  un- 
due influence  haa  been  adduced.  The  satisfactory  answer 
to  this  is  that  the  order  of  the  Introduction  of  evidence  is 
controlled  by  the  discretion  of  the  district  court,  and,  in 
any  event,  the  record  was  such  that  the  exercise  of  undue 
influence  might  have  been  found  by  the  jury.  The  decisioss 
of  this  court  cited  Above  are  conclusive  that  the  above  evi- 
dence is  to  be  regarded  as  mere  hearsay  on  the  issue  a-a  to 
whether  undue  influence  was  actually  exercised  or  exerted 
on  the  decedent,  and  may  not  be  considered  as  bearing 
thereon.  Bnt  the  court,  in  the  sixth  instruction,  enu- 
merated many  items  of  evidence,  including  "the  evidence  in 
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regard  to  the  amount  of  the  legacy  to  the  defendant,"  and 
told  the  jurj  that: 

"All  this  evidence  may  be  considered  by  you  not  only  in 
determining  whether  there  was  nndue  influence  exercised 
by  the  defendant,  but  also  in  determining  whether  the  de- 
fendant has  overcome  the  presumption,  if  any,  that  he  did 
exercise  sncli  undue  influence  over  the  said  Bessie  Gra- 
ham." 

This  instruction  manifestly  was  erroneous,  and,  in 
view  of  the  fact  that  contestant  relied  largely  on  the  infer- 
ence of  nndue  influence  to  be  drawn  from  the  flduciary  re- 
lation existing  between  testatrix  and  appellant,  was  ex- 
tremely prejudicial. 

III.    The   trial    court  also    instructed 

3.  Willi  :  uaiiae     the  jury,  in  Substance,  that,  if  tbe  relation 

tee^iJaugilt^       of  attorney  and  client  existed,  the  clause  of 

tion'and  bur-     the  will  was  presumed  to  have  been  the  re- 

dm  of  proof. 

suit  of  undue  influence  exerted  by  him  over 
testatrix,  and: 

"That  the  law  then  casts  upon  the  defendant  the  bur- 
den of  showing  by  a  fair  preponderance  of  the  credible  evi- 
dence that  no  undue  influence  was  exercised  by  him  over 
the  said  Bessie  Graham  that  induced  ber  to  make  tbe  legacy 
to  him." 

Appellant  contends  that,  even  though 
■  mmpUoDs':  **'*'  he  did  act  as  attorney,  the  rule  as  to  pre- 
(loni:  leg&tee^  Sumption  and  burden  of  proof  was  not  cor- 
rectly stated.  The  doctrine  that  undue  in- 
fluence is  to  be  presumed  as  between  parties  inter  vivos, 
dealing  with  each  other  when  flduciary  relations  exist  be- 
tw^n  them,  has  no  application  to  testamentary  gifts.  The 
theory  as  to  contracts  and  gifts  inter  vivos  is  that  a  person 
having  need  of  property,  or  at  least  a  desire  to  retain  it 
daring  life,  is  not  likely  to  part  with  it  without  a  measur- 
ably adequate  equivalent.     When  it  appears  to  have  been 
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given  away  or  parted  with  for  an  inadequate  consideration 
to  one  in  a  dominating  position  in  relation  to  the  donor 
or  grantor,  the  presumption  arises  that  the  latter  has  not 
freely  parted  therewith  and  its  enjoyment,  but  that  his  act 
was  induced  by  the  undue  exercise  of  the  influence  which 
the  beneficiary  may  have  had  over  him;  and  this  presump- 
tion must  l>e  met  by  the  grantee  or  donee  and  rebutted, 
else,  in  equity,  it  becomes  as  a  fact  proven — a  vitiating 
factor  in  the  transaction.  But  the  primary  presumption 
on  which  this  whole  doctrine  rests  is  entirely  lacking  in 
testamentary  dispositions.  The  natural  inference  that  the 
owner  is  advei-se  to  parting  with  his  property  in  the  case 
of  gifts  and  contracts  inter  vivos  is  revei-sed  in  the  disposi- 
tion of  property  by  will.  The  design  of  the  testator,  as 
manifested  therein,  is  to  give  away  a  part  of  or  all  that  he 
has  or  may  thereafter  acquire.  He  does  not  undertake  to 
part  with  its  use  or  enjoyment,  for  the  will  speaks  only 
from  the  time  of  hie  death,  and  therefore  its  use  and  en- 
joyment by  him  are  not  interrupted.  There  cannot  be  an 
assumption  that  testator  would  not  part  with  his  property, 
for  in  the  nature  of  things  that  is  the  object  of  his  testa- 
ment, and  the  property  necessarily  must  pass  to  others  up- 
on his  death.  Another  reason  for  this  distinction,  recog- 
nized by  the  authorities,  is  that  the  donee  or  grantee  inter 
vivos  is  a  party  to  the  transaction  and  possessed  of  knowl- 
edge in  relation  thereto,  and  therefore  is  in  a  situation  to 
present  the  facts  to  court  or  jury,  whereas  a  beneficiary  is 
not  necessarily  a  party  to  the  execution  of  the  will,  and 
may  have  no  knowledge  thereof  until  years  after  it  has 
been  made.  As  said  by  Lord  Peoaanee,  in  Parptt  v.  LmcUat, 
L.  E.  2  Pro.  &  D.  462: 

"To  cast  upon  him,  on  the  bare  proof  of  the  lega':!y 
and  his  relation  to  the  testator,  the  burden  of  showing  ho<i 
the  thing  came  abont,  and  under  what  influence  or  with 
what  motives  the   lejiacy  was   nuide,   op   what  advice   the 
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testator  had,  professional  or  otherwise,  would  be  to  east 
a  dnty  on  him  which  in  many,  if  not  moat  caaes,  he  could 
not  possibly  discharge." 

For  these  reasons,  a  presumption  of  undue  iniiuemie 
is  not  to  be  based  on  the  mere  existence  of  a  fiduciary  rela- 
tion between  the  beneficiary  under  the  will  and  the  testa- 
tor. Tj/son  V.  Tyson,  37  Md.  567,  583;  Bancroft  v.  Otis, 
91  Ala.  279  (24  Am.  St.  904).  The  relations  which  excite 
susfiicion  in  tranaactious  inter  fiwa— friendship,  confidence 
and  trust,  affection,  personni  obligations — may,  and  usually 
do,  justify  and  properly  give  direction  to  testamentary  dis- 
positions. All  that  can  be  said  is  that  the  existence  of  a 
confidential  relation,  such  as  that  of  guardian  and  ward, 
attorney  and  client,  religious  adviser  and  layman,  and  the 
like,  affords  pecnliar  opportunities  for  unduly  exercising 
influence  over  the  mind;  and,  where  the  dominant  party  in 
such  relation  initiates  the  preparation  of  the  will,  or  gives 
directions  as  to  its  contents  to  the  scrivener,  or  writes  it 
himself, — in  other  words,  is  active  either  in  its  preparation 
or  execution,  and  is  made  a  beneficiary  thereunder, — a  sus- 
picion arises  that  the  benefaction  may  have  resulted  from 
tlie  exertion  of  undue  influence  over  the  testator,  rather 
than  from  his  free  volition.  The  strength  of  this  suspicion 
necessarily  depends  on  the  circumstances  of  each  particular 
case. 

Under  the  civil  law,  a  will  in  favor  of  the  person  writ- 
ing it  was  void.  The  common  law  is  less  strict,  and,  where 
the  legatee  benefited  does  not  sustain  a  fiduciary  relation 
toward  the  testator,  but  prepares  or  participates  in  the 
preparation  of  the  will,  this  alone  will  not  warrant  the 
denial  of  probate  or  an  order  'setting  aside  its  admission  to 
probate.  In  re  Last  Will  of  SoUingsworth,  58  Iowa  526 ; 
Denning  v.  Butcker,  91  Iowa  425;  Reeves  v.  Hovmrd,  118 
Iowa  121;  Hanraban  v.  O'Toole,  139  Iowa  229.  That  the 
draughtsman  who  prepared  the  will  inserted  a  l^acy  in  his 
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owu  favor  is,  at  most,  a  suspicious  circumstance,  entitled 
to  more  or  less  weight,  according  to  the  facts  of  the  caae. 
It  is  said  in  some  cases,  in  substance,  to  constitute  a  just 
ground  of  Buspicion,  and  to  exact  vigilance  on  the  part  of 
the  court;  in  others,  that  it  excites  stricter  scrutinizing 
and  requires  stricter  proof  of  volition  and  capacity;  in 
still  others,  to  call  for  satisfactory  explanation. 

Of  course,  the  matter  is  not  to  be  so  stated  to  the 
jury,  hut  their  attention  directed  to  tlie  situation  as  it  is, 
as  to  whether  the  legatee-draughtsman  is  related  by  blood, 
his  previous  association  with  testator,  the  amonnt  of  the 
legacy  as  compared  with  the  entire  estate,  and  the  like. 
Coffin  V.  Coffin,  23  N.  Y.  9  (80  Am.  l>ec.  235) ;  Stirling  v. 
fititling,  64  Md.  138  (21  Atl.  273) ;  Yardley  v.  Cuthbertaon, 
108  Pa.  395  (56  Am.  R.  218) ;  ScUarOs  v.  Kirhy,  82  Kans. 
291  (28  L.  R.  A.  [N.  S.]  270,  272). 

Even  where  the  legatee-draughtsman  is  shown  to  stand 
in  a  fiduciary  relation  toward  the  testator,  the  inference 
of  undue  influence  is  not  always  to  be  drawn  therefrom. 
It  was  so  held  in  Truhey  v.  Richwrdaon,  22+  111.  136  (79  N. 
E,  592),  where  articles  of  little  value  were  bequeathed  to 
the  attorney  who  prepared  the  will,  and  it  was  said  that 
this  was  not  sufficient  to  raise  a  presumption  of  undue  in- 
fluence. In  In  re  Wells,  (Me.)  51  Atl.  808,  the  gift  of  a 
relatively  small  sum  of  flOfl  to  the  attorney  drawing  the 
will  was  said  to  be  entitled  to  little  weight.  In  Bennett  v. 
Bennett,  (N.  J.)  26  Atl.  52.1,  the  court  said: 

"By  the  civil  law  a  will  written  hy  a  person  in  favor 
of  himself  was  void,  hut  this  was  never  the  rule  of  the  com- 
mon law.  By  the  common  law  the  mere  presence  of  this 
fact  was  never  sufficient  of  itself  to  iuvalidate  the  will. 
The  utmost  effect  it  was  ever  entitled  to  in  any  case  was  to 
create  a  suspicion  against  the  validity  of  the  will  of  more 
or  less  weight,  according  to  the  circumstances  of  each  par- 
ticular case;  in  some  of  no  weight  at  all,  as  where  the  gift 
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to  the  draughtsman  is  small  in  amount  or  of  trifling  value; 
while  in  others,  especially  when  coupled  with  other  evi- 
dence of  fraad  or  imposition,  of  very  great  weight,  as,  for 
example,  where  the  will  is  drawn  by  the  principal  l^atee, 
when  the  testator  13  very  infirm,  and  his  capacity  is  doubt- 
ful, and  it  is  executed  by  the  procurement  of  the  principal 
legatee,  when  the  testator  is  dying.  'But,'  as  was  Baid  by 
Baron  Parke,  speaking  for  the  judicial  committee  of  tbe 
privy  council,  in  Barry  v.  Butlm,  6  Eng.  Ecc.  E.  417,  419, 
1  Curt.  Ecc.  637,  'in  no  case  amounting  to  more  than  a  cir- 
cumstance of  suspicion,  demanding  the  vigilant  care  and 
circumepection  of  tbe  court  in  investigating  the  case,  and 
calliog  upon  it  not  to  grant  probate  without  full  and  en- 
tire satisfaction-that  the  instrument  expresses  the  real  in- 
tentions of  the  decedent.'  The  doctrine  just  stated  is  the 
established  law  of  this  state." 

In  Snodgrase  v.  l^mith,  42  Colo.  60  (15  Ann.  Cas.  548), 
tlie  court,  speaking  through  Campbell,  J,,  after  referring 
to  cases  affirming  that  a  presumption  of  undue  influence 
arises,  said : 

"The  better  considered  cases  do  not  go  so  far.  The 
better  rule  is  that  this  circumstance  at  most  raises  a  sus- 
picion, strong  or  weak,  or,  in  some  cases,  of  no  force  at 
all,  depending  on  all  the  attending  circumstances,  which 
should,  iu  a  proper  case,  cause  the  court  to  require  of 
proponent,  in  addition  to  proof  of  formal  execution,  other 
clear  and  satisfactory  evidence,  not  necessarily  that  the 
will  was  read  to  or  by  the  testator,  but  that  he  knew  its 
contents,  and  was  free  from  undue  influence.  I'erhaps  the 
rule  bah  never  been  more  clearly  expressed  than  by  the 
learned  Baron  Parke  in  the  leading  ca^e  of  Barry  v.  Butlin, 
1  Curt.  Ecc.  637.  In  referring  to  a  case  li};e  the  one  before 
ns,  and  with  respect  to  a  contention  similar  to  that  made 
here,  the  learned  judge  said  :  'If  it  in  intended  to  he  stated 
as  a  mie  of  law  that  iu  every  case  in  which  the  party  pre- 
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paring  the  will  derives  a  benefit  under  it,  tlie  omis  pi-ohandi 
is  shifted,  and  that  not  only  a  certain  measure,  bnt  a  par- 
ticular species  of  proof  is,  therefoi-e,  required  from  the  par- 
ty propounding  tlie  will,  we  feel  Iwund  to  say  that  we  con- 
ceive the  doctrine  to  be  incorrect.  •  •  •  And  it  can- 
not be  that  the  simple  fact  of  the  party  who  prepared  the 
will  l>eing  himttelf  n  legatee,  is  in  every  case  and  under  all 
circumstances  to  create  n  contrary  presumption,  and  to  call 
ujion  the  court  to  pronounce  against  the  will,  unless  ad- 
ditional evidence  is  produced  to  prove  the  knowledge  of 
its  contents  by  the  deceased.  •  •  •  All  that  can  be 
truly  said  is  that,  if  a  person,  whether  attorney  or  not. 
preparer  a  will  with  a  legacy  to  himself,  it  is,  at  most,  a 
suspicious  circumstance  of  more  or  less  weight,  according 
to  the  facts  of  each  particular  case.'" 

The  rule  is  well  stated  in  1  Underhill  on  Wills,  Section 
1-17,  in  speaking  of  the  situation  wliere.the  draughtsman  is 
a  beneficiary  and  takes  under  the  will: 

"The  safer  and  more  correct  statement  of  the  rule  is 
that  such  a  condition  of  affairs  creates  no  presumption,  but 
merely  raises  a  suspicion  which  ought  to  appeal  to  the 
vigilance  nf  the  court.  Such  wills  are  certainly  not  looked 
upon  with  favor.  The  court  will  cautiously  and  carefully 
examine  into  the  circumstances  which  were  attendant  upon 
their  execution,  and  will  scan  with  a  scrutinizing  eye  the 
evidence  offered  to  i)rocure  their  probate.  No  presumption 
of  undue  influence  invariably  arises  from  the  fact  that  a 
will  is  drawn  by  a  beneficiary  under  it,  which  is  sufficient 
to  cast  the  burden  of  showing  the  absence  of  influence  upon 
the  proponent.  It  is  a  fact  to  be  considered  with  other 
facts.  It  is  undoubtedly  a  suspicions  fact,  but  \ts  weight 
depends,  not  solely  upon  its  character,  but  upon  the  facts 
and  circumstances  with  which  it  is  connected." 

See.  also.  Kuldell  r.  Jolinnnn'it  Err.,  26  flratt.  (Va.)  l.'>2: 
Oriffith   V.   Diffentlerffer,  50  Md.  466;  Appeal  of  O'Brien, 
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(Me.)  fiO  Atl.  880;  In  re  Mittci's  Estate.  31  Utah  415  (88 
Pac.  338)  ;  Post  v.  Mason,  91  N.  Y.  539  (43  Am.  Rep.  689) ; 
Dudleij  V.  Gates,  l24  Mich.  440,  446  (86  N.  W.  959)  ■,'Pains 
V.  Hall,  18  Ves.  Jr.  475;  Doioney  i>.  Murphey,  18  N.  0.  82. 
No  one  could  well  claim  that  an  inconsiderable  legac.T, 
as  compared  with  a  large  eatate,  to  a  legal  adviser  for  man; 
veara,  who  prej)ap«d  the  will,  is  unnatural  or  indicative  of 
the  exertion  of  nndne  influence.  Something  more  or  dif- 
ferent would  seem  necessary  in  order  to  raise  such  an  in- 
ference. This  much  merely  excites  suspicion,  and  possibly 
enough  to  put  the  court  on  inquiry;  but  to  justify  an  infer- 
ence of  the  i»erpetration  of  fraud,  something  unlikely  to 
have  been  brought  about  by  fair  means,  or  contrary  to  what 
was  likely  to  happen  in  the  ordinary  course  of  events,  must 
appear.  In  other  words,  some  indicia  of  undue  influence 
must  be  proven,  as  a  8ut>stantial  benefit,  out  of  proportion 
as  compared  with  the  entire  estate,  weak  mental  or  physical 
condition  of  testator,  opportunity  for  imposition,  whether 
bestowed  on  natnral  objects  of  affection  and  to  those  con- 
nected by  the  ties  of  blood,  affection,  or  previous  associa- 
tion, and  other  contingencies  too  numerous  to  mention. 
Undoubtedly,  the  circumstances  may  be  such  as  that,  unex- 
plained, they  would  compel  a  verdict  against  the  validity 
of  the  will  or  clause  thereof  assailed.  This  appears  from 
nuoierons  decisions  bearing  on  the  subject,  collected  in 
notes  to  Kirby  v.  Bellards,  (Kans.)  28  L.  R.  A.  (N.  8.)  270, 
and  Snodgrass  v.  Smith,  (Oolo.)  15  A.  &,  K.  Ann.  Cas.  548. 
Buch  an  inference  is  denominated  in  many  cases  a  presump- 
tion of  undue  influence,  and  is  treated  as  one  of  fact.  This 
means,  in  the  connection  in  which  the  expression  Is  em- 
ployed, no  more  than  that  a  prima-facie  case  of  undue 
infloence  of  more  or  less  strength  has  been  made  out,  and 
must  be  met  by  other  evidence  in  order  to  obviate  a  verdict 
80  fl,nding.  What  is  to  be  inferred  depends  so  much  upon 
the  facts  of  each  particular  case  that  we  are  inclined  to 
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treat  the  Bbowing  aa  of  mere  itcmB  of  evidence  of  varying 
weight,  perenasive  of  or  compelling  certain  inferences, 
rather  than  denominating  the  inferenccB  neceesarily  to  be 
drawn  thei-efroin  as  pi-esnniptions.  But  the,  matter  of 
nomenclatnre  is  not  very  important.  Whether  the  neces- 
■Bsry  conclusion  to  be  drami  from  a  particular  state  of 
facts  be  denominated  a  presumption  of  fact,  or  said  to  make 
out  a  prima-facie  case,  a  verdict  is  inevitable  unless  the 
conclusion  is  met  by  evidence  such  as  at  least  to  put  the 
issue  in  equipoise.  Though  appellant  had  acted  as  counsel 
for  decedent  at  one  time,  it  doea  not  appear  that  he  bad 
been  such  during  the  25  years  preceding  the  making  of  the 
will.  They  had  been  friends  ifor  nearly  a  half  century.  She 
appears  always  to  have  transacted  her  own  business,  and 
was  shown  to  have  been  in  the  possession  of  all  her  facul- 
ties, though  physically  weak.  The  fair  inference  to  be 
drawn  from  the  record  is  that  she  was  under  no  obligation 
to  the  other  beneficiaries  named  In  her  will,  save  through 
the  ties  of  blood,  and  her  promise  to  make  contestant  her 
residuary  legatee.  No  secrecy  was  observed  with  refereni-e 
to  the  proposed  gift  to  appellant,  and,  had  it  been  small  as 
compared  with  her  estate,  we  should  have  bad  no  hesitancy 
in  saying  that  the  issue  of  undue  influence  should  not  have 
been  left  to  the  jury.  But  her  fortune  did  not  exceed  in 
value  |2Ei,(IOO,  and  the  bequest  to  appellant  was  one  fifth 
of  this  amount,  and,  as  he  was  a  stranger  in  blood  and  pre- 
pared the  will,  proof  of  these  facts  was  sufficient  to  carry 
the  case  to  the  jury.  The  strength  of  the  inference  to  be 
drawn  from  such  a  situation  depends  on  the  facta  of  each 
particular  case.  Thus,  if  the  testator  is  weak  of  mind  and 
in  the  care  of  the  person  supervising  or  preparing  the  will, 
the  inference  of  undue  influence  is  much  stronger  than 
where  the  faculties  of  the  testator  are  unimpaired  and  the 
fiduciary  relation  merely  that  of  present  employment  to 
prepare  the    instmment.     The    inference    from    the    facts 
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•hown  by  contestaat  may  be  such  as  to  exact  a  verdict; 
but,  if  ottier  evidence  is  adduced,  sucti  as  may  be  found  to 
put  such  inference  in  equipoise  or  oTercome  it,  tlie  issue  is 
for  the  jury. 

Whatever  the  proof,  however,  the  burden  does  not  shift, 
and  it  can  never  rightly  be  said  that  the  burden  is  upon 
the  proponent  to  negative  the  allegation  of  undue  influence. 
Strictly  speaking,  the  burden  of  proof  never  changes  dur- 
ing the  trial.  Barber  v.  Maden,  126  Iowa  402;  Giftfts  v. 
Fanners  d  Meroh.  St.  Bank,  123  Iowa  736.  As  saidin  the 
last  mentioned  case : 

"When  a  prlma-facie  case  is  made  out  by  presumption 
or  otherwise,  in  order  to  destroy  its  effect  and  shift  the 
burden  of  producing  further  evidence,  the  party  denying  it 
must  produce  evidem-e  tending  to  n^ative  the  claim  as- 
serted to  a  point  where,  if  no  more  testimony  is  given,  hie 
adversary  cannot  win  by  a  preponderance  of  the  evidence." 
That  a  state  of  facts  justifying  or  compelling  a  par- 
ticnlar  conclusion  of  fact,  whether  this  be  denominated  a 
presumption  or  not,  be  proven,  is  only  an  incident  of  the 
trial,  exacting  evidence  to  meet  it  in  order  to  avoid  an  ad- 
verse finding,  and  this  sometimes  occurs,  though  not  often, 
several  times  in  the  course  of  a  trial.  But  whether  a  fact 
be  inferred  from  others  proven  or  be  presumed,  it  is  not 
neressarily  of  any  more  probative  force  than  were  it  es- 
tablished by  direct  evidence.  Any  of  these  standing  alone 
may  sustain  a  verdict.  The  burden  of  proof  is  not  there- 
by changed,  even  though  the  sitnation  be  such  that  such 
conclusion  or  presumption  or  evidence  must  be  met  by  oth- 
er proof  in  order  to  avoid  an  adverse  finding,  and  the  jury 
may  be  so  instructed,  and  further  informed  that  the  show- 
ing must  be  enough,  at  lea  ^t,  to  put  the  evidence  bearing  uu 
tbe  issue  in  equipoise,  bnt  that,  having  done  so,  the  burden 
of  proof  is  on  the  party  having  the  affirmative  of  the  issue. 
The  Supreme  Court  of  Maine,  in  Appeal  of  O'Brien,  60 
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Atl.  880,  has  dealt  with  the  eubjeet  in  accordance  with  the 
viewB  here  expressed : 

"According  to  our  rules  of  evidence  and  of  practice, 
the  burden  of  proof,  in  its  technically  proper  sense,  does 
not  ordinarily  shift  from  one  party  to  the  other  so  long  as 
the  parties  remain  at  issue  upon  a  proposition  affirmed 
upon  the  one  side  and  denied  upon  the  other.  The  condi- 
tion of  things  stated  br  the  counsel  in  4he  statement  of  hts 
proposition  of  law  is  undoubtedly  a  most  important  one, 
and  would  naturally  and  properly  be  entitled  to  much  force 
and  bearing  upon  the  issue  involved.  It  is  undoubtedly 
sufficient,  as  a  matter  of  fact,  to  arouse  suspicion,  and  to  re- 
qaive  the  closest  scrutiny  and  most  careful  examination 
of  all  of  the  surrounding  circumstances;  but  it  still  re- 
mains a  condition  or  situation  of  facts,  the  force  aud 
weight  of  which  is  to  be  considered  in  connection  with  all  of 
the  other  facts  and  circumstances  surrounding  the  case. 
Evidence  showing  the  condition  of  facts  referred  to  may  or 
may  not  be  sufficient  to  sustain  the  burden  of  proof  TPf<tiHg 
upon  the  contestant,  according  to  the  other  circumutanceE 
of  the  case,  and  the  determination  of  the  tribunal  which  is 
passing  upon  the  issue.  Such  a  condition  might,  as  a  mat- 
ter of  fact,  cast  upon  the  proponent  the  burden  of  explana- 
tion, and  the  absence  of  satisfactory  explanation  would  be 
an  additional  fact  of  more  or  l^s  weight.  But  we  do  not 
regard  it  as  accurately  correct  to  say  that  upon  the  proof 
of  this  situation  the  burden  of  proof  shift»  from  the  one  par- 
ty to  the  other.  This  burden,  upon  the  whole  evidence,  tat- 
ing  into  consideration  the  situation  referred  to  and  all  of  tbe 
other  circumstances,  is  still  upon  the  contestant,  who  is 
bound  to  sustain  the  proposition  asserted  by  him  by  a  pre- 
ponderance of  ail  tlie  evidence,  Nor  do  we  regard  it  as  en- 
tirely proper  to  say  that  the  existence  of  this  state  of  facts 
as  a  matter  of  law  raises  a  presumption  of  (act  that  undue 
influence  has  been  exercised  by  the  person  occupying  thi» 
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rlose  confldential  relation.  The  iRsue  is  one  of  fact,  to  be 
determined  by  the  tribtinal  to  which  it  is  sabmitted,  and  we 
do  not  approve  of.  a  statement  to  the  effect  that  any  par- 
ticular evidence  is  snfiScient  to  change  the  issue  from  one 

.  of  fact  to  one  of  law," 

See  Bany  v.  Butlht-,  2  Moore  P.  C.  C.  480 ;  Weaton  v. 
Teafel,  213  III.  291  {72  N.  E.  908).  Other  decistona  express 
tile  same  view.  Baron  Parke,  speaking  for  the  Privy  Conn- 
pil,  in  Barry  v.  Biitlin,  supra,  after  holding  that  the  bar- 
den  of  proof  does  not  shift  in  such  a  case,  said : 

"The  strict  meaning  of  the  term  onus  pmbandi  is  this: 
that,  if  no  evidence  is  given  by  the  party  on  whom  the  bur- 
den is  cast,  the  iasne  must  be  found  against  him.  In  all 
cases  this  onus  is  imposed  on  the  party  propounding  a  will; 
it  is  in  general  di8charge<i  by  proof  of  capacity  and  the  fact 
of  execution,  from  which  the  knowledge  of  and  assent  to 
the  contents  of  the  instrument  are  dssumed,  and  it  can- 
Dot  he  that  the  simple  fact  of  the  party  who  prepared  the 
will  l>eing  himself  a  legatee,  is  in  every  case,  and  under  all 
rirruniBtances,  to  create  a  contrary  presumption,  and  to 
call  upon  the  conrt  to  pronounce  against  the  will,  unless 
additional  evidence  is  produced  to  prove  the  knowledge  of 

,ilH  contents  by  the  deceased.  A  single  instance,  of  not  in- 
frequent occurrence,  will  test  the  truth  of  this  proposition. 
A  man  of  acknowledged  competence  and  habits  of  husioess, 
worth  100,000  pounds,  leaves  the  bulk  of  his  property  to  hia 
family,  and  a  legacy  of  50  pounds  to  hia  confidential  attor- 
ney who  prepared  the  will;  would  this  fact  throw  the  bur- 
den of  proof  of  actual  ct^nizance  by  the  testator  of  the  con- 
tents of  the  will  on  the  party  propounding  it,  so  that  if 
sneh  proof  were  not  supplied  the  will  would  be  pronounced 
against?  The  answer  is  obvious;  it  would  not.  All  that 
can  he  truly  said  is  that  if  a  person,  whether  attorney  or 
not,  prepares  a  will  with  a  legacy  to  himself,  it  is,  at  most, 
a  suspicions  circumstance  of  more  or  less  weight,  accord- 
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ing  to  the  facts  of  each  particular  case;  in  some  of  no 
weight  at  all,  as  in  the  case  suggested,  varying  according 
to  circuniBtancea ;  for  instance,  the  quantum  of  the  legacy, 
and  the  proportion  it  bears  to  the  property  disposed  of. 
and  numerous  other  contingencies;  but  in  no  case  amount-, 
ing  to  more  than  a  circumstance  of  suspicion,  demanding 
the  vigilant  care  and  circumspection  of  the  court  in  in- 
vestigating the  case." 

It  follows  that  the  court  erred  in  instructing  the  jury 
that  the  burden  of  proof  was  cast  upon  the  appellant  to 
establish  by  a  preponderance  of  the  evidence  that  testa- 
trix was  not  dominated  by  Courtright  in  writing  the  will. 
All  exacted,  at  the  most,  was  that  he  meet  the  prima-facie 
case  made  against  him  by  putting  the  evidence  pro  and 
con  in  equipoise.  The  burden  of  proof  was  on  contestant 
at  all  times,  and  the  jury  should  have  been  so  advised. 
Though  every  case  submitted  to  the  jury  is  upon  assump- 
tion that  the  evidence  is  such  that  a  finding  either  way 
is  warrantable,  yet  it  is  advisable,  in  a  case  of  this  kind, 
that  facts  from  which  a  finding  of  undue  influence  may  be 
inferred  shall  be  pointed  out  in  charging  the  jury;  but, 
if  this  is  done,  attention  should  also  be  directed  to  those 
which  tend  to  obviate  such  an  inference  and  as  definitely, 
such  as  long  acquaintance,  obligations,  if  any,  to  the  bea- 
eflcinry,  and  obligations,  if  any,  to  others;  whether  any 
secrecy  was  observed  in  inserting  the  clause  or  with  ref- 
erence thereto,  conversations  with  the  residuary  legatee 
or  others  in  the  presence  of  testator  when  the  will  was 
being  prepared;  whether  appellant  then  advised  said  lega- 
tee that  he  could  not  draw  the  will  because  of  being  made 
a  beneficiary,  and  that  testatrix  bad  refused  to  have  an}'- 
one  else  do  so;  whether  said  legatee  directed  him  to  go  on 
and  prepare  it.  and  the  like.  What  we  have  said  disposes 
of  the  contention  of  appellant  that  a  case  was  not  made 
out  for  the  jury. 
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For  the  errors  pointed  out,  the  juilgment  is — Reversed. 

Oa'\nor,  C.  J.,  Weaver,  Evans,  I'reston  and  Salinger. 
JJ.,  concur. 


Harrv   W.   Hiij.,  Ouflpdian,   Appellee,   v.   Ignatz   Victor-v 
et  a).,  Appellants. 

Carl  Victora  et  al..  Appellants,  v.  Ionatz  Victora  et  al..  . 
Appellees. 

DtVOSOE:     Abatamant  of  Action — Daatb— Reopening   Proceedings. 

1  Principle  recognized  that,  while-  a  divorce  proceeding  is  abated 
by  the  death  of  the  defendant,  yet  It  ma;  be,  upon  proper  show- 
ing, reopened,  In  so  far  as  it  atCeeta  property  intereats. 

00UPBOUI8E    AND    SETTLEUENT:     Validity— rrMtd—tnabOity 

2  to  mdenmtand  Z.angnage.  Evidence  reviewed,  and  held  insuffi- 
cient to  set  aside  and  annul,  for  fraud  and  misrepresentation,  a 
compromise  and  settlement  of  property  interests,  and  decrees 
entered  in  accordance  therewith,  between  a  wife,  husband  and 
Btepchlldreu,  even  though  the  wife  was  unable  to  read  the  Eng- 
lish language,  was  not  of  strong  mind,  and  was  easily  Influenced 
and  Imposed  upon. 

FKAtni:    Acts    Oonstitutlog    Fraud— Dnt7    to    Enlighten    Ignontat 

3  Person.  Principle  recognized  i.hat  one  dealing  with  a  person 
unable  to  understand  or  read  the  language  In  which  an  Instru- 
ment Is  written,  owes  the  duty  to  such  person  to  Fully  apprise 
such  person  of  tlie  contents  and  meaning  of  such  papkr. 

Appeal  from  Madison  District  Court. — ^'.  H.  Paiiey, 
Judge. 

Monday,  Januabv  22,  1917. 

Beiieabino  Denied  Friday,  Jlne  22,  1917. 

These  proceedings  are  eomewhat  complicated,  and  the 

issues  are  involved.     The  first  is  an  action  by  the  guardian 

of  Barbara   Victora  to  set  aside  a  decree  in  tlie  ease  of 

Barbara  Victora  v.  Ignatz  Victora  et  al.,  and  also  a  de- 

Vol.  180  lA.— 27 
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cree  in  the  cose  o(  Fi'ed  Victora  and  Carl  Victora  v,  Ig- 
natz  Vktora  and  Barbara  Victora,  and  also  to  set  aside 
the  contracts  on  which  said  actions  were  baaed,  becaiiHe 
of  fi'aud  practiced  in  obtaining  the  same,  and  for  other 
reaaous.  The  first  decree  songht  to  be  set  aside  was  in  an 
action  for  a  divorce,  in  which  Barbara  Victora  was  plain- 
tiff, and  also  asked  for  the  protection  of  her  dower  inter- 
ests in  certain  lands  formerly  owned  by  her  husband,  Ig- 
natz  Victora,  'and  that  a  contract  and  deed  made  between 
the  husband  and  his  sons,  Carl  and  Fred  Victora,  he  set 
aside.  The  second  was  an  action  brought  by  the  Bons. 
Carl  and  Fred,  against  Ignatz  and  his  wife,  Barbara,  to 
re-establish  a  deed  of  the  lands  in  controversy  made  to 
the  said  sons,  the  original  deeds,  or  one  of  them,  having 
been  destroyed  at  the  instance  of  a  brother  of  Barbara 
Victora's.  All  these  actions  were  consolidated  and  tried 
together,  resulting  in  a  decree  setting  aside  the  decrees 
entered  in  the  original  cases,  establishing  and  confirming 
Barbara  Victora's  dower  interest  and  distributive  shnre 
in  the  real  estate,  and  setting  aside  the  deeds  execnted  by 
Ignatz  and  Barbara  Viclora  to  John,  Carl  and  Fred  Vic- 
tora. The  appeal  is  from  this  latter  decree. — Rever»e^ 
and  remanded. 

F.  T.  Yan  Liew  and  W.  8.  Cooper,  for  appellants. 

C.  W.  Lyon,  WUkimon  <£  WUkinson,  and  J.  W- 
Rhodes,  for  appellees. 

Deemer,  J. — I.  Barbara  Victora  commenced  an  ac- 
tion for  divorce  against  her  husband,  Ignatz,  December  5, 
1010,  bused  upon  cruel  and  inhuman  treatment.  There- 
after, and  about  September  11,  1911,  she  filed  a  supple- 
mental petition,  mahing  Fred,  Carl  and  John  Victora, 
sons  of  Ignatz,  and  her  stepchildren,  parties  defendant, 
in  which  she  claimed  that  these  sons,  with  their  father,  en 
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tered  into  a  fruudulent  coti8pirac.v  to  defraud  the  wifr 
oat  of  her  inheritable  interest  in  her  husband's  property, 
and  that,  purauaut  thereto,  John  Vjctura  comnieoced  an 
action  against  his  father  to  quiet  title  to  certain  lands,  the 
title  to  which  tlien  stood  in  the  father's  name ;  that  the  fa- 
ther appeared  to  said  action,  filed  an  answer  admitting 
that  title  should  be  quieted  in  the  plaiutifE  therein;  that 
Carl  and  Fred  Victora  cominenced  another  action  against 
plaintiff  and  their  father  to  quiet  title  to  certain  real 
estate  in  Madison  County,  to  which  the  father  appeared 
and  practicall7  admitted  the  allegations  of  the  petition, 
and  thereafter,  John  Victora  commenced  an  action  against 
both  Ignatz  and  Barbara  Victora,  claiming  that  tbey 
owed  him  the  sum  of  f7,000,  for  which  he  asked  judgment, 
to  which  action  Ignatz  appeared  and  filed  an  answer,  ad- 
mitting the  indebtedness.  Barbara  appeared  and  filed  an- 
swer. 

After  these  actions  were  commenced,  with  fraudulent 
motive  and  purposes,  it  i^  claimed,  it  is  averred  that  Ig- 
natz and  his  three  sons  got  together,  induc^  Barbara 
to  go  to  Dee  Moines  with  them,  and,  in  the  absence  of  her 
attorney,  fraudulently  and  corruptly  induced  Barbara  to 
sign  a  pretended  agreement  of  settlement,  which,  in  effect, 
deprived  her  of  all  rights  in  and  to  her  husband's  property. 
It  in  claimed  that  Barbara  could  nut  understand  the  Eng- 
lish language,  did  not  l^now  what  was  in  the  agreement  of 
settlement,  but  believed  that  it  protected  her  rights,  be- 
canse  the  parties  represented  to  her  that  it  would;  and 
that  they  further  stated  that,  unless  she  signed  the  agree- 
ment, the  lawyers  would  get  all  the  property  and  leave 
them  all  without  anything.  A  subsequent  stipulation  was 
entered  in  January  of  the  year  1912.  This  stipulation 
was  carried  into  a  decree,  and  it  provided  for  the  confirm- 
ation of  a  deed  made  by  Ignatz  and  his  wife  to  John  Vic- 
tora for  certain  lands  in  Adair  County,  and  for  the  con- 
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finuation  of  another  deed  theretofore  made  by  Ignati 
Victors  and  his  wife  to  Tarl  and  Fred  Victors  for  cer- 
tain lands  in  Madison  County,  and  for  the  conveyance  by 
Ipnatz  to  his  wife,  Barbara,  of  a  house  and  lot  in  Earlham, 
the  grantee  therein  to  immediately  reconvey  the  same  to 
Ignatz's  six  children,  resening,  however,  to  the  grantor, 
Barbara,  a  life  estate  in  said  house  and  lot.  The  decree 
entered  on  the  stipulation  also  provided  that,  if  Barba- 
ra survived  her  husband,  John,  Carl  and  Fred  Victora 
•<houId  jiay  to  Barbara  the  sum  of  |l,flO0.  It  w^as  provided 
in  the  deeds  which  were  confirmed  that  John,  the  grantee 
in  the  first  one,  should  pay  to  Ignatz  and  Barbara,  dur- 
ing the  lives  of  either  of  them,  the  sum  of  $180  annually, 
and  that  Carl  and  Fred  should  i>ay  to  Ignatz  and  Bar- 
bara, or  the  survivor,  f810.50  annually  thereafter.  These 
payments  were  to  commence  on  December  1,  1911.  Pro- 
vision was  also  made  for  the  payment  of  Barbara's  at- 
torney's fees.  It  was  also  provided,  in  effect,  that  the  di- 
vorce proceedings  against  Ignatz  should  be  dismissed;  that 
they  shoultj  live  together  thereafter;  and  that  Barbara 
should  have  no  interest  in  the  real  estate  conveyed,  save 
the  life  estate  in  the  Earlham  pi-operty,  and  perhaps  a  lien 
upon  the  lands  for  the  annuities  provided  in  the  deeds. 
This  decree  was  entered  February  6,  1912,  and  the  divorce 
action  was  subsefjuently  dismissed.  Barbara  Victora  seems 
to  have  been  represented  by  counsel  at  the  time  this  con- 
sent decree  was  entered,  and  their  fees  were  provided  for 
in  this  decree.  The  decree  was  entered  in  a  case  entitled 
Barbara  Victora,  Plaintiff,  v.  Ignatz  Victora,  Defendant; 
John  Victora,  Carl  Victora  and  Fred  Victora,  Defendants 
and  Interveners. 

Before  the  commencement  of  the  divorce  suit,  and  on 
November  14,  1910,  Carl  and  Fred  Victora  commenced  an 
action  against  Ignatz  and  Barbara  Victora,  in  the  Mad- 
ison  County  District   Court,   to  re-establish   a   deed   made 


Jane  1917]  Hill  v.  Victoka.  421 

br  Ignatz  and  bis  wife^  Rarbara  Victora,  to  tbem  on  or 
about  September  9,  1919,  covering  certain  lands  in  Madi- 
son County,  which  deed,  it  ie  claimed,  after  delivery  in 
escrow,  was  wrongfully  obtained  by  Ignatz  and  his  wife 
from  the  depository  some  two  weeks  after  its  delivery, 
and  destroyed  by  them.  It  is  also  averred  that,  by  false 
and  fraudulent  representations,  they  induced  far!  Victora 
to  believe  that  the  deed  had  no  force  and  effect.  Carl  and 
Fred  asked  that  this  deed  be  re-established,  alleging  that  it 
was  based  upon  a  sufficient  consideration,  and  was  wrong- 
fully and  fraudulently  destroyed.  Defendant  Ignatz  ap- 
peared in  that  action  by  attorney,  and  filed  an  answer  prac- 
tically admitting  the  allegations  of  the  petition,  and  it  is 
this  answer  which  is  referred  to  in  the  action  commenced 
l>y  Barbara.  Barbara  apijeared,  September  8,  1911,  and 
filed  an  answer  and  cross-petition,  in  which  she  pleaded 
tbat  the  original  deed  was  obtained  through  fraud  and 
uiisrepresentation  regarding  the  nature  and  object  of  the 
Hanie,  and  she  denied  all  other  allegations  of  the  petition. 
She  also  filed  a  cross-petition,  in  which  she  pleaded  her 
niarriage  to  IguatK  in  the  year  1M90,  possessed  of  lands 
ill  Madison  and  Adair  Counties,  worth  about  $35,099;  and 
tbat  thereafter,  the  piniotilfs  in  the  action,  by  fraud  and 
misrepresentation,  secured  the  execution  of  the  deed  to 
tliem,  and  she  asked  that  the  deed  be  set  aside.  In  a 
reply  to  this  cross-petition,  it  was  alleged  that,  since  the 
filing  of  Barbara's  answer  and  cross-petition,  Ignatz  Vic- 
tora had  died,  and  Barbara  bad  been  adjudged  of  unsound 
mind.  They  also  denied  the  allegations  of  the  cross-peti- 
tion, and  further  pleaded  tbe  decree  entered  pursuant  to 
the,stipulation  in  the  original  divorce  proceeding,  confirm- 
ing the  deed,  as  hereinbefore  recited. 

Under  these  issues,  a  decree  was  entered  in  the  action 
commenced  by  Carl  and  Fred,  confirming  their  title  to 
the  Madison  County  land,  subject  to  tiie  liens,  etc.,  referred 
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to  in  the  decree  in  the  original  divorce  caw.  Tliereafter. 
and  on  April  20,  1914,  Harry  Hill,  as  piardian  for  Bar- 
bara Victorfl,  who  had  been  adjudged  of  niiBonnd  mind, 
filed  a  petition  in  the  case  bronght  oi-iKinally  by  Carl  and 
Fred  Victora  against  Tgnntz  and  his  wife,  to  set  aside  the 
decree  therein,  and  nlso  the  decree  in  the  case  brought  by 
Barbara  v.  Ijtnata  Victora  and  John,  Fred  and  Carl  Vic- 
tora, and  the  deeds  referred  to  therein,  becnnse  eaoh  and 
all  were  obtained  by  frand.  Thereafter,  be  filed  an  amend- 
ed and  Bnbstituted  petition  to  vacate  and  Bet  aside  the 
judgment  and  decree  in  the  action  brought  by  the  sons 
against  their  parents,  and  the  deeds  therein  referred  to. 
for  fraud,  etc.,  and  on  the  same  day,  he  filed  a  like  peti- 
tion in  the  action  brought  by  Barbara  Victora  against  her 
husband  and  his  sons,  this,  too.  being  based  on  frand  and 
misrepresentation.  A  motion  was  also  filed  to  set  aside 
the  order  of  dismissal  of  the  original  .divorce  action.  Issue 
was  taken  npon  these  petitions  and  the  motion,  and  a  trial 
had  to  the  court,  611  of  the  actions  being  conaolidflted  and 
tried  together;  and  a  decree  was  finally  entered,  grant- 
ing the  petition  to  set  aside  and  vacate  the  judgments, 
and  the  dee<ls  referi-wl  to  therein  to  John  and  to  Fi-ed  anti 
Carl  ■^'icto^a  were  set  aside,  and  Barbara's  dower  inter- 
cut or  distributive  share  in  all  of  the  real  estate  was  es- 
tablished and  confirmed,  and  she  was  given  a  one -third 
interest  in  all  the  property,  including  the  bouse  and  lot  in 
Earlham.    John,    Carl    and   Fred    Victora    appeal. 

II.  It  has  seemed  necessary  to  set  out  these  volumi- 
nous pleadings  and  proceedings,  in  order  that  the  matters 
at  issue  may  be  better  understood. 

As  has  been  observed,  Igiiatz  Victora  is 
V  dead,  and,  if  he  died  seized  of  any  prop- 
(  widow  is  entitled  to  her  distribu- 
re  therein.    The  widow  is  now  under 
guardianship,  having  been  adjudged  insane 
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in  February,  1914,  and  she  is  repi-esented  by  Harry  W.  Hill 
as  guardian.  It  is  manifest  that  the  original  divorce  pro- 
ceeding has  abated  by  the  death  of  Tgnatz,  bat  it  may  be 
reopened,  in  so  far  as  it  affects  property  rights,  upon  a 
proper  lahowing.  It  also  appears  withont  dispute  that,  on 
the  9th  day  of  September,  1910,  what  purports  to  be  a  war- 
ranty deed  was  made  by  Ignatz  and  Barbara  Victora  to 
Carl  and  Fred  Victora  to  certain  lands  in  Dallas  Ck)unty, 
Iowa,  the  deed  reciting  a  consideration  of  $1  and  other 
valuable  consideration.  This  deed  does  not  seem  to  have 
been  filed  for  record,  and.  as  will  subsequently  appear,  it 
was  destroyed.  Again,  it  appears  that  the  same  grantors, 
on  the  same  day,  to  wit,  September  9,  1910,  made  a  deed 
to  John  Victora  for  land  in  Adair  Counfj',  in  consideration 
of  |1  and  other  valuable  considerations.  This  deed  was 
filed  for  record  September  20,  1910.  In  the  deed  first  men- 
tioned, the  grantees  agreed  to  pay  the  grantors  or  the  sur- 
vivor of  them  f310.50  annually,  commencing  December  1, 
1911,  The  grantees  were  also  to  pay  a  aister,  upon  the 
death  of  their  father,  the  snm  of  |1,000,  and  the  grantors 
were  to  have  the  use  of  the  dwelling  house  npon  the  land 
daring  their  lives  or  the  life  of  either.  In  the  second  deed 
mentioned,  the  grantees  agreed  to  pay  the  grantors  or  the 
survivor  the  sum  of  |I80  per  annum.  Each  deed  provided 
that  it  was  accepted  by  the  grantees  as  their  share  in  the 
estate  of  the  grantors,  or  either  of  them.  It  will  also  be 
observed  that,  in  the  consent  decrees  entered  in  the  two  orig- 
inal actions,  these  deeds  were  confirmed,  and  tlie  decree, 
in  addilion  to  the  annuities  provided  in  the  deeds,  provided 
thaf,  within  six  months  after  the  death  of  Tgnatz  Victora, 
■lohn,  Fred  and  Carl  Victora  should  pay  to  Barbara  the 
sum  of  f  1,000;  she  was  also  allowed  what  was,  in  effect,  a 
life  estate  in  the  house  and  lot  in  Earlham,  the  remainder 
jCoing  to  all  of  Ignatz  Victora's  children,  six  in  number. 
The  record  further  shows  a  quitclaim  deed  made  by  Ignatz 
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and  Itarbaia  ViL-tora  to  Johu  Victoia  of  tli«  land  in  Adair 
County,  whicli  was  recorded  May  25,  Iflll,  and  another  deed 
of  the  name  character,  made  by  Barbara  Victora  to  the  six 
children  of  Ignatz,  for  the  house  and  lot  in  Earlham,  re- 
serving a  life  estate  to  the  grantor.  This  deed,  having  been 
mnde  January  :>2d  and  recorded  February  0,  1912,  was  also 
confirmed.  i 

Th«  record  also  showa  a  written  raemorandum  of  agree- 
ment made  and  entered  into  between  Barbara  Victora  and 
IgnutK  Victoia,  of  date  January  19,  1912,  which  i-eada  as 
follows  I 

"mkmobamda  op  aorebment. 

"It  is  hereby  Hripulatetl  by  and  between  Barbara  Vic- 
tora and  Ignat!'.  Victora,  plaintiff  and  defendant  respect- 
ively, in  the  case  entitled  .Barbara  Victora  vs.  Ignatii  Vic- 
tora, now  pending  in  the  district  court  of  Madison  t'ounty, 
Iowa,  as  follows,  to  wit:  That  whereas,  the  parties  here- 
to are  desirous  of  settling  all  differences  and  all  litigation 
now  pending  Iietwecn  the  parties  hereto  or  the  children  of 
Ignatx  Victora,  and  whereas,  the  parties  hereto  desire  to 
re-establish  themselves  as  husband  and  wife,  and  live  to- 
gether as  such,  witnesseth: 

"Par.  1.  That,  in  consideration  of  the  defendaut,  Ig- 
natz Victora,  deeding  to  the  plaintiff.  Barbara  Victora,  all 
his  right,  title,  and  interest  to  certain  premises  owned  by 
him  in  the  town  of  Earlham,  Madison  County.  Iowa,  dur- 
ing her  lifetime,  said  proi)erty  upon  the  death  of  Barbara 
Victora  to  revert  to  the  surviving  heirs  of  Ignatz  Victora, 
it  being  uuiJerstooti  and  agreed  that  the  said  Barbara  Vic- 
tora is  to  have  the  rents  and  profits  accruing  upon  Said 
property  during  her  lifetime,  slie  retaining  only  a  life  in- 
terest in  and  to  said  premises, 

"Par.  2.  In  further  consideration  that,  in  the  decree 
eutered  in  the  above  entitled  cause  or  causes,  the  plaintiff, 
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Barbara  Victora,  be  awarded,  as  her  one-third  interest  in 
and  to  the  farm  situated  in  Madison  Countv,  Iowa,  now 
occupied  by  the  defendant,  Ignatz  Victora,  and  Carl  and 
Fred  Victora,  and  the  farm  situated  in  Adair  f'ount.v, 
Iowa-  and  now  occnpied  by  John  Victora,  said  }1,000  to  l>e 
paid  by  the  owners  of  said  farms  to  said  Barbara  Victora 
within  0  months  after  tiie  death  of  said  Ignatz  Victora; 
provided,  however,  that,  in  the  event  that  said  Bartmrn  Vic- 
tnra  does  not  Mirvive  Ignatz  Victora,  then  and  in  tliat  event 
the  lien  herein  refen*ed  to  shall  be  discharged  and  released. 

"I'ar.  3,  It  is  hereby  fnrther  stipulated  and  agreed 
that  the  defendant  Ignatz  Victora  shall  pay  all  court  posts 
in  the  litigation  herein  referred  to.  and  pay  plaintiff's  at- 
torneys the  sum  of  fSOfl;  and  to  pay  Mrs.  Janda  of  Dea 
Moinos,  Iowa,  f^K  for  board  and  room  of  Mrs.  Victora  dur- 
ing her  stay  with  Mrs.  Janda;  and  to  Mr.  Frank  Meleneck, 
|5  for  services  as  interpreter  on  January  19,  1312.  said 
Bums  to  be  paid  out  of  the  moneys  now  in  the  possession  of 
the  clerk  of  the  district  conrt  of  Madison  County,  Iowa,  the 
halance  of  said  moneys  in  the  possession  of  the  clerk  of  the 
district  court  of  Madison  County,  Iowa,  to  be  tnrned  over 
to  Ignatz  Victora;  also  Ignatz  Victora  is  to  be  given  the 
moneys  now  deposited  to  Barbara  Victora 's  credit  in  the  Cit- 
izen's State  Bank  at  Earlham,  Iowa. 

"It  is  further  understood  and  agreed  that  nothing  here- 
in contained  shall  in  any  manner  affect  the  provisions  in  the 
deeds  heretofore  given  to  John  Victora,  Fred  Victora.  and 
Carl  Victora  by  Ignatz  Victora  and  Barbara  Victora. 

"In  consideration  of  the  above  and  foregoing,  the  plain- 
tiff, Barbara  Victora,  hereby  agrees  to  dismiss  any  pend- 
ing litigation  which  she  may  have  against  this  defendant," 

This  is  the  stipulation  which  was  carried  into  effect 
in  the  decree  which  it  is  sought  to  set  aside. 

It  is  manifest  that,  to  sustain  the  decree  from  which 
this  appeal  was  taken,  it  must  be  found  that,  from  the  be- 
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ginning,  John,  Fred  and  Carl  Victora  have  acted  fraud- 
uleutlj',  and  thereby  and  by  false  aad  fraudulent  misrep- 
reseatations  Induced  Barbara  Victora  to  sign  the  contracta, 
agreements  and  deed  hereinbefore  referred  to,  or  that  ■Ae 
(Barbara)  wae  of  unsound  mind  at  the  time  these  trans- 
actions took  place,  or  of  such  weakness  of  mind  as  to  be 
easily  imposed  upon,  and  that,  taking  advantage  thereof, 
John,  Fred  and  Carl  Victora,  together  with  her  husband, 
unduly  influenced  her  into  making  these  different  instm- 
m«itg  and  into  agreeing  to  the  consent  decree  against  her 
will.  These  things  must  be  established  by  at  least  a  fair 
preponderunee  of  the  teBtimony.  Indeed,  the  rule  is  some- 
what stronger  than  this,  where  fraud  is  the  gravamen  of 
the  charge. 

It  should  also  be  stated  that  the  original  deed  to  I<>ed 
and  Carl  Victora  was  destroyed  in  tue  manner  hereinafter 
indicated,  and  that  the  final  settlement  of  the  case  was  had 
with  the  consent  of  counsel  for  Barbara  Victora,  and  the 
final  decree  entered  ui>on  that  settlement  was  prepared 
and  presented  to  the  court  by  her  counsel. 

III.     Coming  now  to  the  facts  bearing 

2.  t-oupROMiKE        Dpon  the  crucial  issues  of  the  case,  we  find 

fraud-  ^innwi^'  *''***  Ig»atz  and  Barbara  Victora  were  mar- 

iund'lnnp.YsB-     '■'*■*'     '"    •^^^^'    ^^^^-      '^''^■'^     ^^^"^    ^^*^^    ***""" 

in  Bohemia,  and  Barbara  was  unable  to 
speak  the  English  language,  and  could  not  read  or  writfc 
»uy  language.  Ignatz  had  been  married  before,  and  hy 
that  marriage  had  six  children,  the  eldest  being  17  aud 
the  youngest  less  than  .'t  years  of  age,  at  the  time  of  the 
second  marriage.  These  children  were  Joseph,  John,  Carl, 
Fred,  Emma  and  Rose,  the  two  latter  being  now  married. 
Barbara  performed  her  duties  as  wife  and  stepmother  to 
these  children  down  until  the  time  the  difficulties  arose,  of 
which  we  shall  presently  speak.  She  was  industrious,  a  good 
housekeeper,  and  neat  and  cleanly  in  her  habits.     She  lived 
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with  her  husband  uutil  December  of  the  year  1910,  when 
she  commenced  the  divorce  action  heretofore  mentioned, 
when  a  separation  took  place  which  lasted  until  Janaary 
12,  1912,  when  the  parties  reBomed  their  marital  relations 
and  coatinued  to  live  t(^ether  as  husband  and  wife  until 
the  death  of  the  husband,  in  December  of  the  year  1913. 
For  the  last  10  years,  Barbara  has  been  in  poor  health,  and 
her  mind  has  been  somewhat  affected.  Bhe  was  extremely 
aerrouB,  and  it  is  claimed  that  the  trouble  she  had  with 
her  hnsband  and  the  family  unsettled  her  mind,  and  that 
she  became  what  one  of  the  doctors  described  as  a  "men- 
tal d^enerate."  Her  counsel  now  say  that,  by  reason  of 
a  dangerous  injury  received  some  years  ago,  and  a  severe 
attack  of  typhoid  fever,  her  mind,  never  strong,  became 
clouded,  and  that  for  several  years  she  has  been  of  un- 
sound mind.  Counsel  do  not  claim  that,  at  the  time  the  va- 
rious decrees  were  entered  and  transactions  had,  Barbara 
W88  BO  insane  that  for  this  reason  alone  the  deeds,  decrees, 
etc.,  should  be  set  aside,  but  they  do  insist  that  she  was 
incapable  of  attending  to  business  matters,  save  of  the  sim- 
plest character;  that  she  was  dependent  upon  others,  sym- 
pathetic, easily  influenced  and  imposed  upon ;  and  that  both 
her  husband  and  his  children,  recognizing  this  fact,  took 
advantage  thereof,  and  fraudulently  conspired  to  rid  her 
of  any  interest  in  her  husband's  property  save  such  as  they 
saw  fit  to  give  her. 

During  the  husband's  lifetime,  and  before  September, 
1910,  he  acquired  210  acres  of  land  in  Dallas  County  and 
120  acres  in  Adair  County,  at  least  IfiO  ocres  of  which 
were  secured  after  his  second  marriage.  He  also  owned 
a  house  and  lot  in  Earlbam,  had  considerable  stock  and 
nioney,  was  not  in  debt,  and,  it  Is  claimed,  was  worth  in 
all  at  least  |50,000  in  September,  1910;  and  it  is  claimed 
that  about  that  time  the  conspiracy  was  formed  to  deprive 
Barbara  of  any  interest  she  might  have  in  her  husband's 
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property.  The  testimony  tends  to  show  that  the  wife  was 
easily  iDfluenced,  and  that  the  deeds  hereinbefore  referred 
to,  from  her  husband  and  herself  to  the  boys,  Carl  and 
Fred,  and  to  John,  of  the  Dallas  and  Adair  County  lands, 
were  secured  from  her  on  the  theory  and  upon  the  repre- 
sentations of  the  parties  that  they  were  mere  leases,  and 
that  tlie  boys  were  to  pay  rental  for  the  use  of  the  lauds. 
It  is  claimed  tiiat,  when  she  discovered  that  they  were  in 
fact  deeds,  she  employed  an  attorney,  and  that,  with  this 
attorney  and  another,  or  others,  she  went  to  the  bank 
where  Ihe  deed  to  Carl  and  Fred  had  been  deposited,  se- 
cured the  possession  thereof  and  had  the  same  destroyed, 
and  that  it  was  then  agreed  that  the  deed  to  John  of  the 
Adair  County  land,  which  was  then  in  John's  possession, 
should  be  recalled  and  destroyed,  but  that  this  was  never 
done.  Shortly  thereafter,  and  on  November  14,  1910,  Carl 
and  Fred  brought  their  action  to  have  the  destroyed  deed 
reinstated,  and  to  quiet  their  title  to  the  Dallas  County 
land,  and  John  also  commenced  a  similar  action  to  have 
his  title  quieted  in  the  Adair  Oouutr  lands.  John,  also  at 
the  same  time,  commenced  an  action  to  ret-over  from  Ig- 
natz  and  Barbara  Vietora  the  sum  of  $7,000  for  work  and 
labor  performed  by  him  for  the  defendants  therein  nanied^ 
Notice  of  these  actions  was  servetl  upon  Ftarbara. 

Following  these  suits,  Barbara  commenced  her  action 
for  divorce  against  Ignatz.  which  suit  was  commenced  on 
December  5,  1910.  She  filed  a  supplemental  petition  in 
that  case,  as  hitherto  stated.  In  their  answer  to  this  sup- 
plemental petition.  John  and  Fred  claimed  that  Ignatz  and 
Barbara  Victora  owed  them  (Ifi.OdO  for  worfc  and  labor 
done.  Ignatz  appeared  and  filed  answer  in  the  actions 
brought  by  his  sons  Carl  and  Fred,  and  by  John,  in  which 
he  admitted  practically  all  the  all^^tions  of  the  petitions; 
and,  after  issue  joined  by  Barbara  in  all  of  the  caBes,  they 
were  con  tinned. 
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In  March  of  the  year  1911,  Joseph  Victora,  oue  of  the 
80D8,  railed  upon  Barbara  at  a  place  where  she  was  then 
visiting,  and  prevailed  upon  her  to  go  with  him  to  his 
home  in  Adams  County,  and  tried  to  induce  her  to  return 
to  her  on'n  home  and  to  resume  her  marital  relations,  and, 
it  ia  claimed,  worked  upon  her  sympathies,  and,  by  vari- 
ous statements  as  to  what  would  be  done  to  protect  her 
pi-operty  interests,  persuaded  her  to  have  the  husband  come 
to  Joseph's  house,  and  after  he  arrived  there,  it  is  claimed 
that  the  father  and  son  induced  her  to  accompany  them  to 
Des  Moines,  there  to  go  to  the  house  of  one  John  Vicker,  a' 
nephew  of  Ignatz",  in  order  to  settle  their  various  contro- 
versies. It  is  further  claimed  that,  after  reaching  Pes 
Moines,  they  Induced  Barbara,  by  various  niisi-epresenta- 
tions,  to  for^o  the  services  of  her  attorney,  and  saw  to  it 
that  she  did  not  go  to  the  house  of  her  brother,  who  also 
lived  in  Des  Moines,  although  she  asked  to  go  to  this 
brother's  house,  and  also  asked  that  her  attorney,  who  lived 
in  Madison  County,  be  called  in.  Khe  also  wanted  her 
brother  to  act  as  interpreter,  in  order  that  she  might  un- 
derstand the  settlement  which  the  father  and  sons  were 
{»M}[)Osiug  to  make,  but  they  induced  her  to  accept  an  in- 
terpreter of  their  own  selection. 

It  seems  that  a  contract  of  settlement  had  been  pre- 
pared hy  someone,  and  this  the  husband  and  his  son,  with 
the  aid  of  the  interpreter,  induced  Barbara  to  sign.  Tltey 
also  secured  her  signature  to  a  dismissal  of  her  suit  for 
divorce,  etc.  After  this  was  done,  Barbara  and  Joseph 
visited  the  woman's  attorney  at  Wintersct,  but,  as  they 
were  unable  to  satisfactorily  exphiin  the  matter  to  him, 
be  refused  to  permit  the  case  to  be  dismissed  at  the  May, 
1911,  term  of  court,  and  called  the  attention  of  the  judge 
to  what  he  thought  was  an  unjust  settlement.  It  seems 
that  Barbara  was  then  or  thereafter  in  court,  and  the  pre- 
siding judge,  after  talking  with  her  through  an  interpreter, 
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coDclnded  nnt  to  accept  the  settlemeDt,  and  he  refused  to 
enter  an  order  of  dismissal  pursuant  to  the  settlement. 
Later,  in  January,  1912,  the  parties  in  interest,  or  some  of 
them,  induced  Barbara  to  go  with  them  to  the  office  of 
C,  W.  Lyon,  Esq.,  an  attorney  at  Dea  Moines,  and  there  the 
attorney  was  told,  through  an  interpreter,  what  the  agree- 
ment of  settlement  was,  and  he  (the  attorney)  claims  that 
it  was  stated  to  him  that  it  was  to  the  effect  that  Barbara 
should  be  secured  in  her  rights  by  a  mortgage  of  fl,0(M)  on 
the  Madison  County  farm,  and  that  Barbara  should  re- 
turn and  live  with  her  husband.  With  this  understanding, 
it  is  claimed  that  her  Des  Moines  attorney,  believing  it 
to  be  his  duty  not  to  "step  in"  between  husband  and  wife, 
finally  consented  to  any  settlement  which  the  parties  might 
make,  although  he  had  doubts  of  the  validly  thereof,  and 
he  drew  another  contract,  which  was  there  signed.  Bar- 
bara then  went  home  with  her  husband  and  continued  to 
live  with  him. 

On  February  C,  1912,  decrees  were  entered  in  the  sev- 
eral cases  upon  the  last  agreement  of  settlement.  Although, 
a3  already  remarked,  the  issues  are  complicated,  the  whole 
case  turns  upon  the  question  of  fraud  and  misrepresenta- 
tion. It  ia  not  seriously  contended  that  Barbara  was 
wholly  non  compos  mentitf  but  it  is  claimed  that  she  was 
of  a  confiding  and  trusting  nature,  very  easily  imposed  up- 
on by  her  friends,  easily  misled  and  of  feeble  mentality; 
and  that  the  defendants,  taking  advantage  of  these  frail- 
ties, imposed  upon  the  woman  and  her  counsel,  by  varions 
promises,  misrepresentations  and  m«chinations,  induced  the 
woman  to  part  with  her  valuable  interest  in  her  husband's 
property,  she  at  no  time  understanding  the  full  import 
thereof. 


As  Barbara  could  not  speak  or  under- 
:;.  fudd:  acta        Btand  the  English  language,  and  could  not 
(STdl^dnfy  to  read  or  write  any  language,  it  was  the  duty 
lilt  gtrtoa.        of  the  busband  and  his  sons  and  their  attor- 
neys, or  representatives,  to  state  the  (acts 
regarding  the  contents,  nature   and    effect    of  the  instru- 
ments  which  they  induced  ber  to  sign,  and,  if  they  failed 
to  do  Bo,  thlB  in  itself  would  constitute  a  fraud.    Or  if  they 
knew  or  had  good  reason  to  believe  that  she  did  not,  be- 
cause of  her  inflrmitiea,  know  the  effect  of  the  inatruments, 
and,  knowing  or  havipg  good  reason  to  believe  that  she  did 
not  understand  the  contents,  nature  or  effect  of  these  in- 
struments, led  her  into  signing  the  stipulations  and  agree- 
ments, on  an  erroneous  supposition  as  to  their  nature  or 
effect,  this,  too,  won  Id  constitute  fraud. 

The  record  is  voluminous  upon  this  question,  and  we 
shall  not  set  out  the  -  testimony  bearing  thereon.  Bnfllce 
it  to  iiay  that,  if  tbe  case  stood  alone  upon  the  original 
deeds  and  the  first  settlement  of  the  cases,  tbe  latter  bav- 
.  ing  been  made  in  March  of  the  year  1911,  we  would  have 
little  difficulty  in  finding  them  fraudulent,  and  that  they 
and  all  proceedings  based  thereon  should  be  set  aside  and 
the  decree  below  affirmed.  But  the  last  settlement,  exe- 
cuted in  January  of  the  year  1912,  stands  on  an  altogether 
diffeFent  basis.  This  was  the  second  time  that  the  par- 
lies attempted  to  adjust  their  diflScultles,  and  every  effort 
Deems  to  have  been  made  to  secure  a  complete  and  final 
udjustment  thereof. 

Barbara  was  represented  by  counsel,  and  two  disin- 
terested persons  were  present  to  act  as  interpreters.  Her 
coonsel  attempted  to  procure  as  favorable  terms  as  possi- 
ble, although  he  woald  not  interfere  in  any  way  with  the 
reconciliation  between  husband  and  wife.  The  entiiv-. 
transaction  was  fully  explained  to  Barbara,  and  she  de- 
clared that  she  understood  it.    Counsel  'seems  to  have  been 
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extremely  careful,  in  view  of  the  preceding  attempts  at 
settlement,  to  have  his  client  fully  understand  the  matter, 
and,  jilthough  not  entirely  satisfied  with  what  was  being 
seciii*ed  for  this  woman,  he  concluded  that,  as  she  fully 
understood  the  terms  and  was  satisfied  therewith,  and 
wanted  to  return  to  live  with  her  husband  and  have  all 
prior  difficulties  settled,  he  would  -yield  to  her  wishes.  One 
of  Barbara's  counsel  lived  at  Winterset  and  the  other  at 
Pes  Moines,  and,  as  the  one  at  Winterset  was  not  present, 
but  had  discouraged,  if  not  disapproved,  the  prior  settlement, 
counsel  at  Dps  Moines,  before  the  matter  of  final  settle- 
ment was  closed,  called  up  his  colleague  at  Winterset  by 
'phone,  and  the  two  discussed  the  matter  and  concluded 
that  the  settlement  should  go  through.  There  was  no 
fraud  whatever  in  this  transaction.  Every  effort  was 
made  to  acquaint  Barbara  with  the  terma  of  the  agreement, 
and  it  was  her  fa\ilt  if  she  did  not  understand  it.  She  re- 
ceived the  money  agreed  to  be  paid  her  under  the  settlfr 
ment,  and  she  and  her  husband  also  saw  to  it  that  the  at- 
torneys' fees  were  all  paid.  Barbara  returned  with  her 
husband  to  their  home,  and  they  re8ide<]  there  until  the 
death  of  the  husband.  They  received  their  annuities  until 
the  death  of  the  husband,  and  since  that,  these  annuities 
have  been  paid,  or  olTered,  to  the  widow.  None  of  the 
money  paid  under  this  last  settlement  has  ever  been  re- 
turned by  Barbara,  nor  has  there  been  any  offer  of  return. 
The  most  that  can  be  said  under  the  testimony  is  that  Bar- 
bara got  a  mistaken  notion  in  some  way  that  she  was  to  be 
paid  $0,000.  No  one  claims  that  any  such  statement  was 
made  to  her.  unless  it  was  made  by  her  own  interpreter. 
If  such  statement  was  made,  it  was  not  induced  by  any- 
thing said  by  the  other  parties  in  interest  during  this  set- 
tlement. 

There  is  no  claim  that  any  party  in  interest  made  any 
false  and  fraudulent  statements  at  this  time,  and  none  of 
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them  knew  that  any  were  being  made  to  Barbara.  Her 
counsel  was  present,  and  he  was  more  watchful  that  he 
niigbt  ordinarily  have  been,  because  of  a  prior  settlement 
made  when  his  client  did  not  have  the  aid  of  counsel;  and 
both  her  attorneys  thought  that  there  was  no  reason  why 
tbeir  client  should  not  enter  into  the  stipulation..  This 
stipulation  and  the  final  decree  itself  were  draughted  by 
Barbara's  couneel  in  his  own  office  after  the  matter  bad 
been  fully  talked  over  and  discussed,  and  counsel  had  se- 
cured all  the  concessions  which  his  client  had  demanded, 
and  perhaps  a  little  more,  and,  after  the  stipulation  was 
prepared,  it  was  again  carefully  translated  by  an  inter- 
preter to  Barbara  and  explained  to  her.  If  such  settle- 
ment can  be  overturned  for  fraud,  then  no  settlement  made 
with  <Hie  unfamiliar  with  the  English  language  can  stand; 
for  it  is  always  possible  for  such  au-one  to  say  that  he  did 
not  understand  what  the  interpreter  said.  Moreover,  the 
settlement  was  not  so  grossly  ine(|uitable  as  to  indicate 
fraud- or  overreaching.  The  boys  to  whom  the  convey- 
ances were  made,  .after,  as  well  as  before,  reaching  major- 
ity, remained  at  home  and  worked  for  their  parents  with- 
out other  consideration  than  their  board  and  spendiug 
money.  Barbara  brought  nothing  to  her  husband  when  she 
married  him,  and  there  is  every  reason  to  believe  that  she 
(lid  not  enter  into  the  marriage  to  secure  her  husband's 
property.  Hhe  felt  kindly  disposed  toward  bis  children, 
and  they  bore  her  no  ill  will-  The  annuities  were  fixed  on 
the  basis  of  |1.50  per  acre  rental  value  of  the  land,  and  it 
is  shown  that  it  was  the  intention  of  the  father,  when 
some  of  the  laud  was  procured,  that  it  should  go  to  bis 
sons.  The  amount  paid  to  Barbara,  and  what  she  will  re- 
ceive until  her  death,  will  give  her  a  good  living  until  that 
time;  and  she  has  never  had  any  children  of  her  own.  She 
is,  and  was,  of  that  type  of  mind  easily  satisfied,  provided 
she  was  assured  of  a  comfortable  living  until  her  death. 
Vol.  ISO  lA.— 28 
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We  ai'e  cunvmeei),  after  a  careful  etndy  of  the  record,  that 
Barbara  is  coiieluded  bj  this  settlement  aud  the  decrees 
entered  thereon,  and  that  the;  should  stand. 

It  follows  that  the  decree  below  must  be,  and  it  is, 
reversed,  and  the  cause  is  remanded  for  an  order  dismiss- 
ing the  petitions,  and  afflnning  and  confirming  the  judg- 
ments and  decrees  sought  to  be  set  aside. — Reversed  and 
retnanded. 

Weaveb,  Evans  and  Pkbston,  JJ.,  concur. 


Kmma  L.  Uunt,  Appellant,  v.  Iowa  State  Tkavklino 
Men's  Association,  Appellee. 

IKStntAHO£;     MutuKl  Bensflt — Aoiendmants  to  By-Laws — NoUc« 

1  to  Memlier.  A  member  o(  a  mutual  tieaeflt  society  may  not  com- 
plain. In  tbe  abaen'«  oT  allegation  and  proof  of  fraud,  that  his 
attention  was  not  called  to  amendments  to  the  constitution  and 
by-laws  adopted  ahortly  before  he  became  a  member.  So  held 
where  a  prior  ailopted  amendment  rhortpnpd  the  period  In  which 
the  aSBUred  should  die  after  an  accident  In  order  to  render  the 
ajwoclatlou  liable. 

IHSTT^ANOB:     Mutual  Benefit — Amendments  to  By-La,w8  and  Con- 

2  stltntion.  The  force,  and  effect  of  a  reasonable  amendment  to 
the  by-lawB  aud  constitution  of  a  mutual  beiieOt  Insurince  asso- 
ciation, duly  adapted  prior  to  a  member's  becamlng  such,  are 
not  obviated  by  the  fact  that,  at  the  time  of  dellverlag  a  iiertlfl- 
cate  to  such  mombtr,  the  association  also  delivered  lo  him  a 
copy  o(  Its  by-laws  and  constitution  which  did  not  show  said 
amendment,  no  fraud  or  estoppel  belog  pleaded. 

Appeal  from  Polk  DMrict  Couit.^\\i,i.  U.  McIIkxry, 
Judge. 

8aturi>ay,  December  16,  1916. 

Bbiiearing  Denied  June  22,  1917. 

Action  at  law  to  recover  $5,000  as  a  death  benefit  un- 
der a  certificate  of  accident  insurance  in   the  defendant 
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company.  There  was  a  directed  verdict  for  the  defendant 
in  the  court  below,  and  the  plaintiff  haa  appealed. — Af 
firmed. 

Fi-ed  E.  Smith  and  NMtrse  d  Notirte,  for  appellant. 

RulKvan  d  Sullivan,  for  appellee. 

EvANSj  J. — The  defendant  is  a  mutual  assessnient 
company,  and  insures  its  membership  against  accident 
only.  The  plaintiff  is  the  beDeflciaxy  of  a  certificate  of 
aecid^t  insurance,  issued  by  the  defendant  association  to 
her  husband,  Fred  R.  Hunt.  At  tbe  time  of  his  applica- 
tion, Hunt  waa  a  resident  of  Fhigene,  Oregon,  and  so  con- 
tinued until  tbe  time  of  his  death.  He  became  a  memb^ 
of  the  association  in  tbe  early  part  of  1910,  and  died  on 
July  17,  19l4.  It  is  claimed  by  the  plaintiff  that  his  death 
vas  accidental,  in  that  it  was  the  direct  result  of  an  acci- 
dental fall  sustained  by  him  on  February  2,  1914. 

Prior  to  January  15,  1910,  the  by-laws  of  the  defend- 
ant assqciation  provided  for  the  payment  of  a  death  bene- 
fit for  accidental  death,  provided  such  death  resulted  with- 
in 26  weeks  after  the  injury  causing  the  same.  On  Janu- 
ary 15,  1910,  the  by-lawa  were  amended  by  limiting  the 
death  benefit  to  those  cases  where  death  resulted  within  90 
days  after  the  injury  causing  the  same.  The  petition  of 
the  plaiutiff  alleged  that  Hunt  became  a  member  of  the  as- 
sociation while  the  "26  weeks"  provision  was  in  force,  and 
the  action  is  predicated  upon  that  allegation.  This  alle- 
gatiOD  is  denied  in  the  answer.  The  facts  pertaining  to  the 
original  membership  of  Hunt,  as  they  appear  in  the  evi- 
dence, are  that  Hunt's  application  for  membership  waa 
dated  on  January  14,  1910,  at  Eugene,  Oregon.  Such  ap- 
plication was  received  at  the  office  of  the  association  in 
Des  Uoines  on  January  20th.  The  application  was  ap- 
proved and  a  certificate  issued  and  mailed  to  the  insured 
on  February  7,  1910.     By  the  terms  of  his  application,  and 
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b.v  the  certiflfiate  later  accepted,  Huot  agreed  to  be  bouad 
bj'  the  "articles  of  incopporation  aad  by-laws  as  from  time 
to  time  they  may  be  changed  or  aiiieuded."  The  artkleg 
hnd  by-laws  of  the  defendant  assoctatioQ  provided  for  their 
amendment  at  any  annual  meeting,  which  annual  meeting 
was  to  be  held  each  year  on  the  third  Saturday  in  Janu- 
ary. It  was  also  provided  that  any  proposed  amendment 
to  a  by-law  should  be  filed  with  the  secretary  30  days  be- 
fore the  next  annual  meeting,  and  that  notices  thereof 
should  forthwith  be  mailed  to  the  memberebip.  This  pro- 
<'edupe  was  followed  as  to  the  amendment  adopted  on  Jan- 
uary 15,  1910,  whereby  the  "90  days"  limitation  was 
adopted.  The  plaintiff  denies  the  legality  of  tbe  adoption 
of  euch  amendment.  This  denial  is  predicated  upon  tbe  al- 
leged fact  that  no  notice  of  such  proposed  amendment  or 
its  adoption  was  ever  i-eceived  by  Hunt;  and  further,  that, 
when  the  certificate  of  membership  was  mailed  to  Hunt, 
there  was  mailed  therewith  a  copy  of  the  1909  by-laws. 

While  the  articles  and  by-laws  ^of  the  defendant  re- 
quired notice  of  a  proposed  amendmefit  to  l>e  mailed  to  the 
members  befo-re  action  thereon  at  the  annual  meeting, 
there  in  no  provision  requiring  notice  of  the  actual  adop- 
tion of  an  amendment  to  be  thus  mailed  thereafter.  Nev- 
ertheless, it  is  made  to  appear  by  tbe  defendant  that,  on 
March  1,  1910,  notice  of  the  adoption  was  actually  mailed 
to  all  the  membership  of  the  association,  including  Hunt. 
The  nature  of  the  proof  is  that,  immediately  upon  the  is- 
suance of  Hunt's  ceitiflcate,  his  name  was  placed  in  the 
addressograph,  an  instrument  intended  to  include  tbe  name 
of  every  member  of  the  association,  and  which  printed  the 
name  of  each  automatically  in  its  turn,  and  that  this  in- 
strument was  used  invariably  for  the  purpose  of  addreu- 
ing  all  communications  to  the  membership.  All  the  no- 
tices of  assessment  were  mailed  by  tbe  use  of  such  instru- 
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nient,  and  those  addreBsed  to  Hunt  were  all  received  by 
him. 

It  is  claimed  for  the  plaintiff  that  Hunt  never  received 
the  notice  and  copy  mailed  on  March  1,  1010.  Tbe  method 
of  proof  is  the  testimony  of  the  plaintiff,  who  was  the  wife 
of  the  insured,  to  the  effect  that  she  aided  the  insured  in 
his  work  aud  Lept  his  books  and  oi)eDed  und  read  bis  mail, 
and  that  she  had  no  recollection  or  knowledge  of  ever  hav- 
Idj;  se^u  the  notice  referred  to.  It  further  appeared  for 
the  defendant  that,  at  the  annual  meeting  of  1912,  there 
wsis  a  further  amendment  of  the  by-laws,  and  that  this 
iiinendineut  included  a  recital  of  the  previous  amendment 
pertaining  to  the  "90  days"  provision;  that  notice  of  this 
proposed  amendment  was  mailed  to  all  the  membersbip  of 
the  association  in  advance  of  the  annual  meeting;  and  that 
notice  of  its  adoption  was  later  mailed  to  all  the  loember- 
aMp.  It  is  claimed  for  the  plaintiff  that  these  notices  were 
not  received  by  Hunt,  the  method  of  proof  being  the  same 
as  already  stated.  It  is  further  made  to  appear  without 
dispute  that,  on  two  occasions,  first  in  1012,  and  later  in 
the  early  part  of  1914,  Hunt  allowed  his  insurance  to  lapse 
by  failure  to  pay  his  assessment.  In  each  case,  he  made 
application  for  reinstatement,  and  in  such  application 
agreed  to  be  bound  by  the  provisions  of  the  articles  and  by- 
laws then  in  force. 

Evidence  was  introduced  on  behalf  of  plaintiff  tend- 
ing to  show  that  the  death  of  the  insured  on  July  17,  1914, 
was  the  result  of  an  accidental  fall  ou  the  sidewalk  sus- 
tained by  him  on  February  2d.  (hi  behalf  of  th^  defend- 
ant, the  evidence  (ended  to  show  that  the  death  of  the  in- 
Bured  resulted  from  natural  causes  only.  The  trial  court 
directed  a  verdict  for  the  defendant  mainly  upon  the 
ground  that  the  death  of  the  insured  did  not  occur  within 
90  days  after  the  alleged  accidental  cause  thereof. 
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It  will  be  seen  from  the  foregoing  that 

1.  iHavuHci:  ^^^  question  before  us  at  this  point  is  not 
SSiSdmSS?.'"'  whether  the  amendment  of  January  15.  1910, 
to  'member**'*"   wiis  a  reasonable  one,     but     whether     such 

ainendiiient  was  in  fact  adopted  on  eucli 
date,  and  before  Hunt  became  a  member  of  thfa  association. 
We  see  no  ground  in  the  record  to  claim  anything  to  the 
contrary.  The  fact  that  Hant  received  no  notice  of  the 
proposed  amendment  in  advance  of  the  annual  meeting 
proves  nothing.  He  was  not  at  that  time  a  member,  and 
was  not  entitled  to  such  notice.  His  application  was  not 
even  received  until  January  20th.  Even  the  fact,  if  it  be 
a  fact,  that  |)e  did  not  receive  the  subaeqnent  notice  of 
March  1,  1910,  with  a  copy  of  the  amendment,  conld  not 
have  the  effect  to  defeat  the  legality  of  the  adoption  of  the 
amendment.  Such  Hubsequent  notice  was  not  required  at 
all  by  the  by-laws;  much  less  was  it  a  condition  to  the  le- 
gality of  the  adoption  already  done.  The  adoption  of  such 
amendment  being  conclusiveiy  established,  it  was  necessa- 
rily binding  upon  subsequent  members,  in  the  abtwnce  of 
fraud  or  estoppel.  The  petition  in  this  caae  is  not  predi- 
cated upon  either  fraud  or  'estoppel.  It  distinctly  allies 
that  the  previous  by-laws,  containing  the  "26  weeks"  pro- 
vision, were  in  force  and  thereby  became  a  part  of  the  con- 
tract of  insurance.  The  proof  wholly  fails  to  sustain  such 
allegation. 

By  way  of  reply,  however,  the  plaintiff 

2.  iBsriAnci:  denied  the  legality  of  the  adoption  of  the  al- 
BmeBdmeDU  '  leged  amendment,  and  pleaded  that  a  copy 
coDititution'°      of  the  1909  by-laws  was  sent  to  him  with  his 

certificate  of  insurance.  No  frand  in 
charged ;  no  estoppel  is  pleaded  in  terms.  The  fact  that  a 
copy  of  the  1909  by-laws  was  sent  with  the  certificate  is 
pleaded  in  the  reply  in  support  of  the  plaintiff's  denial  that 
sucb  original  by-law  had  been  superseded  by  an  amendment 
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The  oaly  fuuctiou  of  the  reply  was  to  avoid  affirmative  mat- 
ter pleaded  in  the  answer.  Plaintiff's  case  must  still  rest 
upon  the  allegatioDS  of  her  petition. 

We  aee  no  escape  from  the  concluaion  upon  this  record 
that  the  "26  weeks"  provision  was  not  in  force  and  the  "90 
da.vs"  provision  was  in  force  when  the  insured  became  a 
member;  and  in  thiB  respect,  the  plaintiff  failed  to  sustain 
the  allegations  of  her  petition.  For  this  reason,  the  judg- 
ment of  the  lower  court  mnst  be  affirmed. — Affirmed. 

Debmer,  Weavbb  and  Frkston,  JJ.,   concur. 


C,  H.  Johnson,  Appellee,  v.  John  Buckley,  Appellant. 

TBIAL:    InstntctioiiB — Fonn,   Baqnlsltea   tmd  Suflldeac; — Admitted 

1  Ooonterclalm.  A  charge  which,  througbout,  treats  a  counter- 
claim as  admitted,  !e  not  Infiiifilclent  because  the  court  did  not 
tell  the  Jury  that  it  was  admitted  In  the  pleading. 

BBOKEBS:       OompenBatlOB — Action — Evideocft— Sufficiency.       Con- 

2  flIctlDg  evidence  reviewed,  and  held  to  present  a  Jury  question 
OQ  the  Issue  whether  a  broker  was  entitled  to  a  commission. 

Appeal  from  Cherokee  District  Court. — W.  D.  Boibs^  Judge. 

Feiday,  June  22,  1917. 

Action  by  plaintiff  to  recover  commission  for  a  sale  of 
real  estate.  Verdict  and  judgment  for  part  of  amount 
claimed.    Defendant  appeals.— Affirmed. 

J.  A.  Miller,  for  appellant. 

Uolyneux  &  Maker,  for  appellee. 

Halingeb,  J.— I.  Plaintiff  alleges  that  he  entered  into 
oral  contract  with  the  defendant  that  plaintiff  was  to  at- 
tempt to  procure  a  purchaser  for  the  defendant's  farm  of 
200  acres  at  f&O  an  acre,  and,  if  be  procured  such  purchaser, 
be  should  receive  fl  an  acre;  that  there  was  further  agree- 
ment as  to  certain  town  property  owned  by  defendant,  be- 
ing that  plaintiff  was  to  attempt  to  procure  a  buyer  for 
»iid  property,  at  a  price  and  terms  agreeable  to  defendant, 
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anil,  if  successful  in  this,  was  to  receive  ?50  for  this  ser- 
vice. It  is  alleged  further  that  plaintiff  procured  one  Ma- 
honey  as  a  purchaser,  who,  at  the  instance  and  reqnest  of 
plaintiff,  inspocted  the  farm  of  defendant;  that  platntilT 
aeeonipauied  Mahoney  to  the  farm;  that  Slahoney  bought 
the  farm  for  |8o  an  acre,  and  also  entered  into  contract  of 
purchase  of  said  town  property,  at  a  price  and  on  tenim 
agreeahle  to  defendant.  Judgment  for  J2no,  with  inter- 
est from  Sejitenilicr  20,  1910,  is  prayed.  The  answer  is  a 
general  denial.  There  was  a  counterclaim,  to  which  ref- 
erence will  be  made  later.  I'laintiff  had  verdict  and  judg- 
ment for  $50,  and  defendant  appeals. 

11.    To  the  claim  of  plaintiff,  defendant 
1-  V'^j,-  '":  interposed    a    counterclaim,    based  ujKin  a 

an™Buffl?ipocy^  pPouiisHorv  note  given  by  plaintiff  to  dofend- 
terciBim!  '™"°'  "'!*■  I*li»iiitiff  made  no  defense  to  the  coun- 
terclaim. Defendant  complains  that  thf 
court  failed  to  instruct  the  jury  that  the  counterclaim  was 
admitted  in  the  pleadings.  The  entii-e  charge  treats  the 
note  as  admitted,  and  tells  the  jury  to  ui^e  alt  of  it  as  an 
offset  to  anything  it  may  find  plaintilT  is  entitled  to  on  the 
claim  sued  upon  by  plaintiff.  We  think  the  t-omplaiut  is 
not  well  made. 

III.     The  parties  as  witnesses  state  as  u 
2  naoKUBs-  com-    •'""•■'""'™,   respectively,   that   there  was  a 
tiMi'^'eSidWcc  -    '■""*■■'>''*  between  them,  and  that  there  was 
sumdeDcy.  „„j      Others   testify   that   they   heard   that 

from  which  a  jury  might  decide  that  there 
was  such  a  contract  as  plaintiff  claims.  Defendant  denies 
thift  he  said  this  in  the  hearing  of  these  others.  He  also 
gives  hia  wrsion  of  what  he  did  say  at  that  l^ime,  and  at 
others.  There  is  testimony  upon  which  a  jury  might  well 
have  found  that  some  circnmstances  militated  against  plain- 
tiff's claim,  and  that  an  agreement  was  nuide  between  him 
and  defendant  in  reg?ird  to  his  claim  concerning  what  he  did 
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for  deffcD<)ant,  For  inetaiice,  it  appeared  that  plaintiff 
made  claim  for  cojiimission  quite  a  long  time  after  the 
transaction  iu  which  he  claimed  a  commission  had  been 
closed;  that  he  had  no  charge  on  his  books  against  the  de- 
fendant; that  he  borrowed  money  of  him  at  a  time  when, 
in  one  view,  he  had  more  coming  in  commission  tiat  he  was 
Ivorrowing  of  defendant  and  giving  defendant  his  note  for. 
On  the  other  hand,  plaintiff  explains  this  by  saying  that, 
as  he  construed  matters,  his  commission  was  not  due  when 
he  gave  said  note- 
Appellant  claims  there  was  not  sufficient  testimony 
that  plaintiQ'  was  ever  authorized  to  act  for  defendant, 
^Ve  do  not  so  view  the  record.  We  think  this  question  was 
fairly  for  the  jury  and  properly  submitted  to  it,  and  that 
its  finding  thereon  for  the  plaintiff  concludes  us. 

VI.     Much  the  same  f<ituation  exists  on  the  question  as 

"hat   plaintiff  did   for  defendant,  and,  consequently,  how 

"inch     thei-e     is  due    from    defendant    to    plaintiff.     Here, 

''R'Tin,  the  parties  testify  by  stating  conclusions,  the  owner 

""iiiag  in  testimony   that  the   agent  had  nothing  to  do 

»Hh  the  sale,  and  was  in  no  wise  effective  in  procuring  it, 

n-hii*^    the  plaintiff  gives  his  conclusion   that  he  had  very 

^t'li     to  do  with  it,  and  that  without  his  intervention  it 

^-(jul«l    never  have  been  made.     The  same  situation  is  ex- 

liibitotl  concerning  the  sale  of  the  town  property.     It  is  not 

disputed  that  the  buyer  first  learned  from  the  alleged  agent 

that   the  proi>erty  which  he  afterwards  bought  was  for  sale; 

that  the  plaintiff  negotiated  with  him,  took  him  to  his  house 

pPei>m.atory  to  going  to  see  the  owner;  and  that  the  two 

*Pnt     over   the  land;   and   that   afterwards   all   three  did, 

*"*    buyer  testifies,  in  effect,  that    he    would    never    have 

'^iglit  the  Buckley  farm  had  it  not  bteu  for  the  initiative 

*  _  the  plaintiff;  that  he  certainly  would  not   have  made 

*8    particular  purchase  without  that  intervention  and  in- 

'®tive.     It  seems  to  be  without  dispute  that,  at  one  time 
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at  least,  the  defendant  destired  plaiiitilT  to  see  one  Harah- 
barger  with  reference  to  buying,  having  heard  that  a  sale 
might  htf  made  to  Harshbarger.  As  is  quite  usual,  there  is 
testimony  that,  after  the  alleged  agent  brought  the  buyer 
to  whom  a  sale  wa«  made,  the  owner  modified  terms  that 
he  had  theretofore  Iwen  instating  upon.  On  the  other  hand, 
there  is  the  equally  usual  line  of  testimony  that  the  one 
now  claiming  to  have  been  an  agent  didn't  tell  the  buyer, 
in  so  many  words,  that  he  was  an  agent,  until  after  the 
sale  was  made;  and  testimony  by  the  defendant  that  he 
didn't  think  plaintiff  was  an  agent  when  he  came  to  him 
with  a  purchaser,  and  that  the  agent  did  no  talking  while 
the  buyer  and  owner  were'  together  in  his  presence.  It 
may  be  said  in  this  connection  that  the  owner  did  know, 
when  the  buyer  and  plaintiff  came  to  him,  that  these  two 
had  all  the  night  before  been  together  at  the  house  of  the 
plaintiff.  It  appears  fairly  that  the  sale  of  the  town  prop- 
erty was  in  fact  contemporaneous  with  the  sale  of  the  farm, 
and  at  least  agreed  upon  at  the  same  interview,  and  while 
the  buyer  and  agent  were  present. 

We  think  that  Kelly  r.  Stone,  94  Iowa  31fi,  Rwtndsi  t: 
AUce,  110  Iowa  345,  Hanna  v.  CoUmn,  60  Iowa  51.  and 
Vlementit  v.  Stapleton,  130  Iowa  137,  fairly  sustain  us  in 
holding  that  plaintiff  had  a  sufficient  case  to  go  to  the  ju- 
ry. We  are  of  opinion  that  (filbert  v.  Baxter,  71  Iowa  327^ 
does  not  militate  against  this,  and  that  Stonn  Lake  Bank 
f.  Missfmri  ValUy  Life  Ins.  Co.,  06  Iowa  617,  Walton  v. 
Dore,  113  Iowa  1,  Wkitam  v.  Dubuque  &  S.  C.  R.  Vo.,  9C 
Iowa  737,  Arniil  r.  Chicago,  B.  &  Q.  R.  Co.,  7«  Iowa  130, 
John  Ouml  Itreidng  Co.  r.  Petmson,  130  Iowa  301,  and  MH- 
Ugan  v.  Davis,  4i)  Iowa  12<>,  cited  by  appellant,  have  uo  re- 
levancy to  any  matter  in  review  here. 

It  follows  that  we  must  overrule  the  contention  that 
the  record  does  not  contain  sufficient  evidence  to  sustain 
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the  cliiim  of  plaintiff.     Wherefore,  the  judgment  of  the  tri- 
al court  iimst  be,  and  is, — Affirmed. 

Gavnoh,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


M,\Y  I.OMAX,  Appellant,  v.  Leon  W.  IjOmax,  Appellee. 
DI70B0E:     Ornelty — BvldBiice — Sut&clsncy.     Evidence,  revealing  a 
quite  large  degree  of  mutual  blame,  reviewed,  and  beld  Insuffi- 
cient to  juBtlfy  a  decree  of  divorce  on  tbe  grounds  of  cruel  and 
Inbuman  treatment. 

Appeal   from    Polk   District   Cmn-i. — Lawrence   DEGEi.iPF 
Judge. 
Wednesday,  ^'ovembeb  22,  1916. 
■  Behearino  Denied  Friday,  June  22,  1917. 
Action  for  divorce,  for  custody  of  children  and  ali- 
niAy.    After  a  trial  on  the  merita,  the  plaintiff's  petition 
was  dismissed,  and  she  appeals. — Affirmed. 
J.  O.  Myerly,  for  appellant. 
G.  C.  Bigger  and  Miller  d  Wullingfwd,  for  appellee. 

Preston,  J. — The  petition  alleges  that 
nir<»cB :  i^ei-  defendant  had  been  guilty  of  finch  cruel  and 
raoaKHr!"^'      inhuman   treatmeut  as  to   alfect   plaintiff's 
health   and   endanger  her   life.     The  treat- 
ment, as  appellant  states  it,  is  abusive  language  and  threats 
of  personal  violence  'sufficient  to  pnt  plaintiff  in  great  bod- 
ily fear  and  restraint,  so  that  she  was  compelled  to  leave 
defendant's  home.     Plaintiff  asks  the  custody  of  the  two 
girls,  8  and  3  years  old,  but  does  not  ask  the  custody  of 
tbe  boy,  aged  6.    Alimony  in  the  sum  of  f5,000  is  asked. 
Plaintiff  also  avers  that  plaintiff  owns  in  her  own  name 
one  half  of  90  acres  of  land,  which  defendant  had  before 
deeded  to  her,  and  asks  that  her  title  to  the  same  be  quieted 
in  her. 
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No  unuenal  or  disputed  queationa  of  law  are  preseDt- 
ed.  The  only  question  is  whelher,  under  the  evidence  ad- 
duced, plaintiff  was  entitled  to  a  decree,  and  whether  the 
court  en-ed  in  disinimng  ]ilaintifl'»  petition.  Ordinarily, 
we  do  not  atteni])t  to  set  out  all  the  testimony,  where  the 
only  question  is  one  of  fact.  It  serves  no  useful  purpose 
to  do  80.  and  we  shall  refer  to  the  circumstances  only  in  a 
general  way.  The  trial  court,  after  seeing  and  hearing  the 
witnesses,  oontiluded  that  plaintiff  had  not  established  her 
claim,  and,  after  an  examination  of  the  record,  we  have 
come  to  the  'same  conchision. 

The  plaintiff  is  27  years  of  age,  and  defendant,  44. 
They  were  married  in  1H06.  when  plaintiff  was  about  17. 
Their  married  life  was  unhappy.  Both  were  to  blmne.  II 
if  claimed  bv  ap)»ellant  that,  under  the  evidence,  defendant 
was  of  an  extremely  mercenary  disposition,  and  that  this 
trait  was  one  of  the  primary  causes  which  brought  on  ^♦Jiii' 
litigation.  In  fact,  plaintiff  in  her  testimony  shows  that 
defendant  is  really  penurious  in  regard  to  cxpenditureB 
for  other  than  household  and  family  expenses.  This  is 
substantially  admitted  by  counsel  for  defendant  in  argu- 
ment. Defendant  claims  that  he  provided  well  the  bhI»- 
stantial  necessaries  for  the  comfort  of  his  wife  and  chil- 
dren, yet  he  admits  that  he  should  have  afforded  them  more 
of  the  liixufiee  and  pleasures  of  life.  .\p]iellec  contends 
that  this  is  not  a  ground  for  divorce.  Defendant  con- 
tends that  jilaintiff  was  also  looking  after   the  dollars. 

They  separated  in  October  or  November.  1013,  in  Mis- 
souri, where  they  were  living,  and  plaintiff  came  to  l>es 
Moines.  At  this  time,  a  contract  was  entered  into,  by 
which  plaintiff  was  to  go  back  home  with  defendant,  and. 
by  the  agreement,  defendant  was  to  convey  to  her  45  acres 
of  the  !)0-acfe  farm,  being  the  part  containing  the  build- 
ings, and  was  to  pay  her  |600  in  money.  Her  notion  seems 
to  have  been  that,  if  she  had  this  land  in  her  name,  it  would 
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make  a  difference  in  tlie  way  that  she  would  be  treated  by 
defendant.  |500  was  paid  at  the  time  of  the  oigning  of 
the  contract,  but  the  other  JlOfl  hna  never  been  paid.  There 
wftB  a  clause  in  the  contract,  as  originally  drawn,  by  which 
the  parties  should  resume  living  together  as  man  and  wife.. 
This  was  objected  to  by  plaintiff,  and  that  clause  was 
erased.  Plaintiff  went  hack  to  Missouri  with  her  hnslMind, 
but  they  did  not  cohabit,  and,  as  plaintiff  claims,  defend- 
ant began  demanding  back  the  deed  and  the  money  he  had 
paid  her. 

Many  of  the  circuniPtances  testified  to  by  plaintiff  are 
denied  by  the  defendant;  otherx  are  explained,  and  some 
admitted,  with  some  qualifications.  Plaintiff  claims  that 
defendant  would  swear  at  her,  and  that  he  boasted  of  his 
intimacy  with  other  women  before  his  marriage  with  plain- 
tiff. She  claims  that  defendant  struck  her  at  one  time, 
before  (hey  had  been  married  a  year.  Khe  claims  that  he 
had  been  using  intoxicating- liquor,  and  defendant  admits 
that  he  did  use  liquor  to  some  extent,  but  that,  for  two 
years  or  such  a  jnntter,  he  has  not  used  it  at  all.  She 
claims  that  defendant  accused  her  of  being  intimate  with 
other  men  without  cause;  that  this  occurred  before  their 
first  separation,  and  after  she  returned  to  live  with  him. 
The  night  before  she  left  the  last  time,  she  claims  that  the 
tronble  was  over  some  oysters  she  had  bought  for  supper, 
and  that  defendant  complained  about  the  expense  of  it, 
and  that  a  quarrel  ensued,  and  she  left.  Plaintiff  claims 
that,  at  one  tinte,  defendant  threatened  to  shoot  her  with 
a  .22  calibre  rifle.  Defendant's  version  of  this  is  that,  at 
the  time,  plaintiff  had  become  greatly  enraged  at  him,  and, 
fearing  that  she  wotild  assault  him  again,  as  he  claims  she 
had  before,  he  picked  uji  a  small  target  rifie  and,  as  he  says, 
shook  it  at  her.  He  testifies  that  it  was  unloaded,  and 
that  he  had  no  intention  of  shooting  her.  Some  of  the  cir- 
cumstances  are   testified   to  by   the  small   children   of  the 
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parties.  Ordinarily,  the  testimonj-  o(  childreu  under  such 
rircnmstancee  in  divorce  caaes  is  not  given  great  weight, 
and  Bonie  courts  eyen  think  they  ought  not  to  be  permitted 
to  testify  at  all.  Defendant  seemn  to  have  been  indus- 
trioDB  and  a  very  hard  worker;  in  fact,  plaintiff  admits 
that  she  sometimes  thought  he  worked  too  hard.  Some 
other  circnmatances  are  testified  to  by  plaintiff  and  btr 
witnesses,  but  we  shall  not  refer  to  them  in  further  detail. 
It  should  have  been  stated  that  defendant  had  been 
reared  on  a  farm,  and  plaintiff  had  spent  her  life  in  a  city- 
SooD  after  the  parties  were  married,  they  took  up  their 
residence  on  the  farm,  and  it  may  be  that  plaintiff  was  not 
pleased  with  her  life  on  the  farm.  Defendant  contends 
that,  under  the  evidence,  there  were  no  serious  differences 
between  the  parties  until  the  year  1913,  although  he  con- 
cedes that,  at  times,  plaintiff,  who  possessed  a  high  temper, 
became  greatly  enraged  at  defendant,  and  that  defendant 
also  became  angry  at  plaintiff,  but  that  these  outbursts 
wei-e  mutual,  and  would  pass  away.  As  plaintiff  attaches 
importance  to  defendant's  disposition  and  treatment  of 
her  in  this  respect,  it  may  not  be  out  of  place  to  -aet  ont 
some,  of  her  testimony  as  to  her  disposition  and  conduct. 
She  admits  that  she  got  angry  with  him  and  said  sharp 
woi-ds  to  him,  and  that. she  got  angry  with  him  about 
as  often  an  he  did  with  her,  but  .says  thiat  she  asked 
him  to  help  her  control  her  temper,  and  that  she  tried 
to  help  him;  that  once  in  a  while  she  got  angry  with 
him  when  he  was  not  angry  with  her.  It  seems  that  the 
parties  had  considerable  difBculty  and  quarreling  over  one 
Wilkins.  The  defendant  objected  to  plalntifTs  receiving 
attentions  from  tbib  man,  and  claims  that  this  was  the 
real  cause  of  the  separation.  Their  discussion  of  this  par 
t.v  and  their  differences  in  i-egard  to  him  resulted  at  one 
time  in  a  serious  quarrel.  In  her  testimony  on  cross-ei- 
amination,  we  find  this: 


I  ' 
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"Q.  Did  jou  go  after  him  with  a  stick  of  stove  wood 
OD  one  occasion?  A.  I  did.  Q.  You  aaaanlted  him,  hit 
him  Beverat  licks?  A.  I  did  my  best.  Q.  la  that  the 
time  he  took  hold  of  jou  and  tried  to  choke  you?  A.  No. 
Q.  That  time,  he  did  not  resist  yon — ^you  got  out  of  the 
way?  A.  He  liad  a  dipper  of  water  in  his  band  when  it 
Btarted.  He  threw  the  water  on  me  and  picked  up  the 
bucket  and  threw  it  on  me.  I  was  armed  with  a  stick  of 
stove  wood  and  he  with  a  dipper  of  water  and  a  bucket 
of  water." 

And  she  says  that  is  the  way  he  finally  stopped  her. 
Defendant's  contention  is,  a3  before  stated,  that  much  of 
the  trouble  between  the  parties  was  because  of  the  atten- 
tions the  man  Wilkins  paid  to  plaintiff.  Wilkins  was  the 
husband  of  defendant's  sister.  They  lived  in  the  neigh- 
borhood, and  the  two  families  visited  back  and  forth  fre- 
quently. Defendant  contends  that  Wilkins  began  paying 
attention  to  plaintilT  and  waa  frequently  in  her  company, 
and  would  accompany  her  to  neighboring  towns;  that  Wil- 
biUR  was  a.  man  of  dissolute  and  disreputable  character; 
that,  when  defendant  learned  of  the  situation,  he  objected 
to  plaintiff's  being  in  the  company  of  Wilkins  and  going 
to  places  with  him,  and,  as  stated,  this  resulted  in  heated 
discassiouB  between  them,  plaintiff  insisting  that  she  was 
all  right  and  could  take  care  of  herself,  and  defendant 
admitting  that  she  was  all  right  and  expressing  confidence 
in  her,  yet  insisting  that,  owing  to  the  character  of  Wi!- 
Ifins,  their  being  together  might  cause  talk  among  the 
nei^bors.  We  find  this  in  her  cross-examination  on  this 
Bnbjef  t : 

"Q.  Isn't  it  a  fact  you  told  him  you  knew  you  were 
all  right,  and  didn't  lie  say,  'Yes,  I  know  you  are,  but  it 
will  cause  talk?'.  A.  He  may  have  said  that;  I  don't  re- 
member. Q.  Didn't  you  tell  him  you  could  take  care  of 
yoiii-self,  and  yon  didn't  care  what  the  neighbors  said?    A. 
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YeH,    I    didn't    ojire    wlmt Q.     Didn't    he    insist   you 

should  not  go  with  Wilkins;  it  would  cauHe  talk,  as  he 
had  a  bad  reputatiou,  and  it  would  give  you  a  bad  name? 
A.     Yes,  sif." 

We  think  plaintiff's  conduct  in  this  respect  was  not 
entirely  as  it  should  have  been,  and  may  have  provolied  the 
defendant  to  some  of  the  acts  and  conduct  about  which 
she  complains. 

Without  further  discussing  the  testimony,- it  is  our  con- 
clusion that,  under  the  entire  record,  plaintiff  has  not 
shown  herself  entitled  to  a  divorce.  The  situation  is  most 
unfortunate  for  both  plaintiff  and  defendant,  and  the  three 
small  children.  We  have  said  that  the  plaintiff  was  at 
fault  in  some  respects,  and  we  can  say  from  the  record 
that  defendant  has  not  ti-eated  as  he  should  the  woman 
he  vowed  to  protect.  The  court  is  not  responsible  for  the 
unfortunate  situation. 

The  judgment  is — Affiiined.  ' 

Pki'Jmek,  Wkavkh  and   Kvans,  JJ„  concur. 


Katie  F.  MrCoiii>,  Ai>pellaiit,  v.  City  of  Chebokbe, 
Appellee. 

tnrNIOIPAL  OOBFORATIONS:     Public  ImproTem«nta — AsMasmmt 

1  of  Benefits — Appeal — Non-Approval  pf  Bond.  Filing  appeal  bond 
in  proper  amount,  but  without  aei-urlng  the  approval  thereof,  as 
required  by  Sec.  839,  Code,  1897,  la  not  sufflclen:  to  maintain  the 
appeal. 

BONDS:      Statiitctr    Bonds— Defects — Bectiflcfttlon.      Section    357. 

2  Code,  1897,  providing  that  deferts  in  bonds  ^hall  be  non-prejo- 
dicial  if  rectified  within  reaaonuble  time,  has  no  application  to 
a  defect  which  coralats  of  a  failure  to  secure,  as  required  by 
statute,  the  approval  of  a  non-aotectlve  bond. 
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Appeal  from  Cherokee  District  Court. — Wm.  Hutchinson, 
Judge. 

Fbiday,  Febbuary  19,  1917. 

Reheabing  Denied  Tuesday^  June  22,  1917. 

Appeal  from  an  order  of  the  district  court  sustaining; 
a  motioD  to  dismiss.    The  plaintiff  appeals. — Affirmed. 

Claud  M.  Smith,  for  appellant. 
Ouy  J.   Tomlinson,   for  appellee. 

LadDj  J. — The  plaintiff  interposed  ob- 
1.  HDviciru.  COB-  iections  to  the  levy  of  a  special  asaessment 
i^S'wSur  38«'"»t  I^t  1  in  Block  31  of  Lebonrveau'a 
tu^  wMi''    Second  Addition  to  the  town  of  New  Chero- 
nmjpprovai'  of  ^^g^  ^.^  included  in  the  city  of  Cherokee, 
and  these  were  overruled.    Tberenpon,  the 
plaintifiF  tendered  a  bond  in  due  form  to  the  clerk  of  the 
defendant  city,  in  the  amount  by  him  previonsly  fixed, 
and  it  was  duly  filed.     It  was  not  approved,  cor  was  an 
approval  endorsed  thereon  by  the  city  clerk  or  mayor. 
The  motion  that  the  appeal  be  dismissed,  for  that  no  suffi- 
cient bond,  approved  &s  required  by  statute,  had  been 
filed,  was  sustained,  and  rightly  so.    Johannsen  v.  City  of 
Colfax,  161  Iowa  502;  City  of  Fairfield  v.  Jefferson  Coun- 
ty, 168  Iowa  623 ;   Van  Meter  v.  Town  of  Tipton,  178  Iowa 
1201;   Sutton  v.  Bower  d  Perkins,  124  Iowa  68. 

Section  357,  Code,  1897,  relates  to  de- 
*■  Sl*^?^n3«-"de-  '*'^'^*  bonds,  and  not  to  omiSBioq/s  of  the 
hA^  feetifl.  approval  of  those  not  defective.  The  stat- 
ute exacts  the  filing  of  the  bond,  duly  ap- 
proved, within  ten  days  from  the  date  of  the  levy  of  the 
special  assessment,  and,  plaintiff  having  failed  so  to  do, 
the  motion  to  dismiss  was  rightly  sustained. — Affirmed. 

Qaynorj  C.  J-,  Evans  and  Salinobr,  JJ.,  concur. 
Vol.  180  Ia.— 89 
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Fred  Mehlisch,  Appellant,  v.  A.  J.  Mabie^  AdtDioistrator, 
Appellee. 

NEW   TBIAL:     Grounds — Sawlj  I>lscov«rMl  EMiitnce — ImpoMliliis 

1  lETldence.  Newly  discovered  impeaching  evidence  Is  not 
grounds  (or  new  trial.  So  held  where.  In  an  action  on  a  claim 
against  an  estate,  a  wltneaa  testlfleil  that  she  was  working  at 
the  home  or  deceased  at  a  certain  time,  and  that  atcsuch  time 
deceased  gave  claimant  a  check,  and  tbat  the  parties  then 
agreed  that  the  check  was  to  constitute  a  lull  settlement  be- 
tween them,  the  newly  discovered  evidence  being  to  the  effect 
that  at  said  time  the  witness  wat  not  at  the  home  of  deceotcd. 

WinfESSES;     Examinatlon^Bebuttal-^Laadtn!  Quecttons.     On  re- 

2  buttal,  to  disprove  the  making  of  statements  attributed  to  the 
witness  by  others,  It  la  proper  to  put  the  question  in  a  dtrect 
form,  to  wit:  "Did  you  say  to  them  at  that  time  and  in  that 
conversation  that  you  had  settled  up?"  or,  "Did  you  tell  them 
you  had  settled  up  and  had  all  your  money,  or  anything  of  that 
kind?" 

WITNESSES:    Examination— Leading  QnesUon.    It  Is  not  a  leading 

3  question  to  ask  a  wltneaa:  "Did  you  tell  them  you  bad  settled 
up  and  had  all  your  money,  or  anything  of  thaV  kind?"  or, 
"State  whether  or  not  you  told  anybody  that  evening  that  you 
had  settled." 

WITNESSES:     Competency — Transaetions  and  Oommnnicattons  with 

4  Dsceased.  A  question  which  does  not  Itself  reveal  the  tact  that 
It  calls  for  transactions  with  a  deceased,  should  not  be  exclud- 
ed anlces  the  objector  shows  such  to  be  the  fact. 

WITNESSES:     Competency— Transactions    vlth    Deceased.— Openlas 

5  Door  to  Interested  Witness.  Testimony  by  a  witness  other  than 
an  administrator,  etc.,  as  to  a  transaction  with  the  deceased, 
thougb  Introduced  on  buhnlf  of  the  administrator,  does  not  open 
the  door  to  an  interested  witness,  otherwise  Incompetent,  to  tes- 
tify to  the  same  transaction.    See  Section  4604,  Code,  1897. 

PRINCIPLE  APPLIED:  Trial  of  claim  against  an  estate. 
The  administrator  Sled  do  pleadings,  but  claimed  that  the  mat- 
ter In  controversy  bad  been  fully  settled  between  claimant  and 
deceased.  To  prove  this,  the  administrator  called  a  witness  who 
teatlfled  that,  on  a  certain  occasion,  she  was  present  when  de- 
ceased and  claimant  Hgured   their  accounts,  and  that,  at  the 


June  IdlT]  Mehlikcei  v.  Mabib.  451 

end  thereof,  deceased  gave  claimant  a  check  for  an  amoimt 
which  she  did  not  learn,  and  that  she  heard  claimant  and  de- 
ceased agree  and  aay  that  the  check  vras  In  full  settlement  of 
their  aSalra.  Held  not  to  open  the  door  to  claimant  to  testify 
to  the  same  transaction. 

BvA.tB.  J.,  because  of  the  Insuftlcleucy  of  the  evidence  to  sup- 
port any  verdict  for  claimant,  dlaaents  to  the  ofder  of  reveraal. 

Appeal  frotri   Marakall  District  Court. — B.  F.  Cdmmingb, 
Judge. 

B-^TUBDAY^  December  16,  1916. 

Rehearing  Denied  Fhiday,  June  22,  1917, 

Claimant,  Fred  MehlUch,  filed  a  claim  against  the  es- 
tate for  balance  dne  for  labor  as  a  farm  hand  for  decedent, 
and  for  balance  alleged  to  have  been  due  claimant  from 
deceased  while  associated  with  hiin  as  a  partner  in  farming 
and  raising  stock  on  the  land  of  deceased.  There  was  a 
trial  to  a  jary,  and  a  verdict  for  the  estate.  The  plaintiff 
appeals. — Reversed'. 

Bradford  <f  Johtison,  for  appellant. 

F.  L.  Meeker  and  C.  H.  Van  Laic,  for  appellee. 

Pbeston,  J. — 1.  The  appellant,  or  his  attorney',  seems 
to  have  bad  some  trouble  in  stating  the  plaintiff's  claim  and 
the  nature  of  it.  The  claim  mas  prepared  by  an  attorney. 
The  claim  as  first  filed,  on  June  21,  1913,  was  for  11,218.71, 
"on  open  account  and  for  goods  and  merchandise  sold."  It 
is  claimed  by  appellee  that  the  items  making  up  this  ac- 
connt  were  items  or  articles  sold  at  public  sale.  On  March 
16,  1914,  plaintiff  filed  an  additional  clitim  for  |2,020.68, 
balance  of  money  alleged  to  be  due  plaintiff  from  the  es- 
tate because  of  the  shipment  of  stock  by  plaintiff  and  de- 
ceased as  partners,  and  for  the  proceeds  thereof.  The  to- 
tal for  the  debit  side  of  this  account  is  |9,815.56,  with  cred- 
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its  of  |;i,200,  one  half  the  balance  of  which  plaintiff  daima 
"to  be  due  him,  a  certain  amount  for  balance  i3ue  on  stock 
and  grain  bought  and  sold,  etc.,  also  an  account  for  ser- 
vices alleged  by  plaintiff  to  have  been  performed  by  him  for 
deceased,  commencing  in  the  year  1903  and  ending  in  the 
year  1909;  but  he  does  not  claim  to  have  worked  all  the 
last  two  years.  The  charges  are  by  the  year,  and  each  year's 
credits  are  given  for  a  part  alleged  to  have  been  cash  pay- 
ments to  plaintiff.  The  balance  of  this  account  for  wages 
as  claimed  is  fl,131.25. 

It  is  thought  that  the  manner  of  plaintiff's  presenting 
his  claim  is  a  circnmstaoce  against  him,  and  it  may  be  so; 
imd  yet  it  seems  to  some  of  us  that  there  is  some  excuse, 
in  view  of  the  fact  that  he  kept  no  books,  and  whatever 
books  there  were,  were  kept  by  deceased,  and  that  the 
shipments  of  stock,  iu  several  instances  at  least,  seem  to 
have  been  settled  soon  after  the  shipment,  and  when  the 
money  had  been  received  and  divided.  However,  this  was 
a  matter  for  the  consideration  of  the  jury,  if  there  were 
any  discrepancies  in  his  account.  It  sometimes  happens 
that  attorneys,  in  preparing  such  claims,  which  are  Bome- 
times  lengthy  and  consist  of  many  items,  are  not  as  care- 
ful as  they  might  be.  Of  course,  in  so  far  as  there  was  a 
conflict  in  the  testimony,  it  was  a  question  for  the  deter- 
mination of  the  'jury. 

The  substance  of  appellant's  claim  U  that  he  estab- 
liiibed  by  evidence  when  he  started  to  work  for  deceased, 
how  much  he  was  to  receive,  how  long  he  worked,  and  how 
much  he  was  paid  on  the  work,  and  that  appellee  did  not 
dispute  his  work,  and  showed  no  payments  other  than  those 
appellant  had  given  him  credit  for;  and  his  claim,  boiled 
down,  is  that  the  wages  earned  amounted  to  $1,980,  and 
that  he  had  been  paid  thereon  $848.75,  leaving  a  balance  of 
$1,131.25,  and  that  he  proved  shipments  of  stock  by  the 
firm  and  remittances  or  credits  received,  and  that  deceased 
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sold  stock  from  the  place  belonging  to  the  fli-m,  for  which 
he  owed  appellant  one  half  of  $4,908.28;  that  appellant 
bonght  stock  for  the  place,  for  which  deceased  owed  him 
one  half  the  sum  of  |1,059.67;  that  deceased  owed  appellant 
a  note  of  $135,  and  $115  on  another  note ;  that  McMnnnes 
owed  appellant  for  farming  implements  of  plaintiff  sold  at 
the  sale;  and  that  the  balance  due  Mehlisch  on  the  entire 
accoaut,  after  allowing  all  credits,  including  an  item  of 
|4I3  credit,  which  will  be  referred  to  later,  is  $1,747.37. 
Appellant  had,  in  aome  of  the  accounts,  given  deceaBed 
credit  for  a  check  of  $600  as  of  date  May  24,  1913,  but  ap- 
pellant now  claims  that  that  is  a  mistake,  and  should 
have  been  a  check  of  $413,  and  of  date  November  18,  1912. 
It  is  appellee's  contention  that  there 
1-  Niw  "i*f.:  WU9  a  settlement  on  the  last  named  date  by 
^^^."'  '^^^  payment  of  a  check  of  $413,  and  that 
PMrttaB  rri-  thjg  sfttlenipnt  between  deceased  and  plain- 
tiff was  a  full  settlement  of  all  their  affairs; 
and  this  really  seems  to  have  been  finally  the  main  contro- 
versy in  the  case.  It  ie  true  that  defendant,  as  he  had  a 
right  to  do,  required  plaintiff  to  make  the  proof  of  his 
claim,  and  the  plpintift's  testimony  in  establishinj;  this 
claim  is  found  in  64  pages  of  the  abstract,  while  all  the 
evidence  for  the  estate  is  found  in  about  8  pages  of  the 
abstract.  As  stated,  after  the  evidence  was  in,  there 
seemed  to  have  been  less  controversy  over  the  account  as 
plaintiff  alleged  he  had  proved  it,  than  over  the  question 
of  settlement.  It  should  be  stated  that  the  administra- 
tor filed  no  pleading,  but  relied  upon  the  statutory  denial. 
The  question  was  not  raised  in  the  district  court,  nor  h»s 
it  been  here,  as  to  whether  the  settlement  and  payment 
relied  upon  by  the  defense  should  have  been  pleaded  un- 
der Section  3340,  Code,  1897,  and  claimant  did  not  object 
to  the  testimony  as  to  the  alleged  settlement  upon  the 
ground  that  the  evidence  was  irrelevant,  so  that  we  do 
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not  determiDe  that  point.  But  the  larger  part  of  the  time 
coDBuined  in  the  trial  was  in  proving  plaintiff's  claim.  The 
evidenoe  as  to  the  settlement  came  at  tlie  hist,  and  the 
one  witness,  Mrs.  Spence,  upon  whose  testimony  the  ap- 
pellee relies  largely  to  establish  the  alleged  settlement, 
came  as  substantially  the  last,  if  not  the  last,  witness'  for 
defendant;  bo  that  appellant  was  not  advised  that  such  aa 
lesne  was  in  the  case  until  near  the  close.  This  witness, 
Mrs.  Spence,  testified  in  substance  that,  on  the  date  named, 
when  the  $413  check  was  given,  slie  was  present  at  the 
transaction  between  deceased  and  plaintiff  at  the  home  of 
McMannes,  where  she  claims  she  was  thfii  working,  and 
that  the  substance  of  the  conversation  was  that  this  was  a 
settlement  of  all  matters  between  the  parties,  although, 
as  stated,  the  appellant  claims  there  was  more  than  $2,0(10 
due  him  at.  that  time.  The  plaintiff  was  nsed  as  a  witness 
by  the  defendant  to  identify  the  ?413  check,  hat  no  oroBs- 
examination  of  plaintiff  was  permitted  as  to  the  trans- 
action for  which  the  $413  check  was  given.  The  plaintiff 
denied  that  this  check  waa  given  in  settlement  of  the  ac- 
count and  denied  that  there  was  any  settlement.  Init  his 
examination  on  this  point  is  claimed  b;'  claimant  1o  have 
been  undnly  restricted,  and  perhaps  it  was  so.  There  was 
the  testimony  of  two  or  three  witnesses  as  to  statements 
alleged  to  have  been  made  by  claimant  that  he  was  going 
to  settle  with  McMannes,  and  others  that  he  had  settled. 
This  evidence  as  to  verbal  declarations  is,  under  the  nile, 
which  is  well  understood,  not  the  strongest  evidenr.'e.  al- 
though, of  course,  a  matter  may  be  so  fi-equently  stated 
and  so  well  understood  that  it  may  be  entitled  to  great 
weight.  But,  outside  of  these  two  or  three  verbal  admii^ 
sions,  the  question  aa  to  the  settlement,  which,  as  stated, 
turned  out  to  be  the  vital  point  in  the  case,  rested  upon 
the  testimony  of  the  plaintiff,  an  interested  witness,  and 
the  witness  Mrs.  Spence.  supposed  to  liave  been  a  disinter 
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ested  witnens.  Plaiatiff,  testifying  as  a  witness,  did  not 
claim  tliat  Mr*.  Spence  was  not  present  at  the  place  she 
cinimed,  but  he  did  deny  that  the  statements  were 
made,  and  denied  the  transaction.  In  the  motion  for  new 
Irial,  however,  he  claims  he  did  not  know  that  she  did  not 
work  there  at  that  time.  In  the  motion  for  new  trial, 
l»laintift,  under  a  proper  showing,  set  out  the  evidence  and 
flfBdavits  of  six  witnesses,  showing  newly  discovered  evi- 
dence, upon  which  claimant  asked  a  new  trial.  The  testi- 
mony of  these  witnesses  tends  vei^^  strongly  to  show  that 
Mrs.  Spenoe,  at  the  time  stated,  was  not  working  at  the 
McManneR  home,  and  was  not  present  there  at  the  timo 
8he  claims  there  was  a  settlement  between  plaintiff  and 
deceased,  but  that  she  was  working  at  another  place  for  a 
Mrs.  Uabie,  l>ecau8e  of  an  operation  on  Mrs.  Mabie.  who 
was  a  relative  of  the  administrator  in  this  case;  that  she 
had  been  working  there  from  sometime  about  the  middle 
of  October  until  about  the  first  of  Jan-nary  afterwanls.  A 
physician  testified  as  to  the  date  of  the  operation,  which 
was  October  l!)th,  and  that  Mrs.  Spence  was  there  doing 
the  work;  that  he  made  professional  calls  on  Mrs.  Mal)ie 
on  November  18th  and  substantially  every  day  up  \intil  the 
Bth  of  December;  that  he  knows  that  Mrs,  Hpence  was  at 
Mabie's  all  the  time  doing  the  housework;  and  that  he 
dropped  in  several  times  in  November  not  shown  by  call 
book,  when  he  was  passing,  and  that  Mrs.  Spence  was  there. 
Tlie  nurse  who  was  caring  for  Mrs.  Mabie  testifies  that  Mrs. 
Spence  was  at  Mabie's  frOni  OcIoImt  Iftth  to  after  January 
1st.  Mrs.  Keople,  a  neighbor  of  McMannes',  says  that  she 
knows  Mrs.  Spence  was  not  working  for  McMannes  in  No- 
vember. She  testifies  who  was  working  there,  and  that  she 
herself  worked  a  part  of  the  lime.  Mr.  Keople  testifies  that 
he  is  snre  that  Mrs.  Spence  was  not  working  for  McManne:* 
in  November;  that  witness  was  working  there  at  that  time. 
Another  neighlKir  testifies  that  she  knows  Mrs,  Spence  was 
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Dot  working  for  McManncs  in  November.  Another  witness, 
a  tenant  of  McMannes',  says  be  knows  that  Mrs.  McCor- 
mick  worked  for  McUannea.  Thin  is  the  eubatauce  of  the 
alleged  newly  discoveFed  evidence. 

Counsel  for  appellee  cite  cases  holding  that  a  new  trial 
will  not  be  granted  where  the  alleged  newly  discovered  evi- 
dence is  impeaching  testimony,  or  where  it  is  cumnlative. 
The  cases  are  for  the  most  part  collected  in  the  case  of 
Smith  V.  Smith,  160  Iowa  111,  at  117.  A  majority  of  the 
court  are  of  opinion  that  this  evidence  was  impeachingj 
and  that  the  court  properly  overruled  the  motion,  in  so  far 
Hs  it' relates  to  this  ground. 

2,  The  trial  court  unduly  restricted 
"'  wi'mfnifoon-  *^*  plaintill  in  excluding  the  evidence  of- 
inK"mUtimnB'  fc'P'i  h,v  him.  Some  of  the  questions  are 
cloHe  an  to  whether  he  was  a  competent  wit- 
ness as  to  certain  of  the  transactions,  because  of  Section 
4604,  Code,  18!>T.  The  record  contains  a  great  many  in- 
stances where  matters  which  claimant  sought  to  prove  were 
excluded  upon  objection.  We  shall  not  attempt  to  set  out 
all  of  them.  Ray  Keople,  a  witness  for  appellee,  was  per- 
mitted to  testify  that  plaintiff  stated,  at  a  certain  time  and 
place,  that  he  (claimant)  had  just  settled  with  McMannen. 
Jame^  Johnson,  a  witness  for  appellee,  was  permitted  to 
testify  in  substance,  that,  in  November,  1912,  he  heard 
claimant  say,  when  they  wwe  eating  supper,  that  he  had 
been  over  to  McMannes'  and  he  and  McMaunes  had  settled 
up.  In  rebuttal,  plaintiff  was  put  upon  the  stand,  and 
we  have  this  record  : 

"I  beard  the  testimony  of  Mr.  Keople  and  Mr.  Johnson 
in  regard  to  a  conversation  they  claim  took  place  at  the 
supper  table  and  their  testimony  in  regard  to  it.  Q.  Did 
you  tell  them  you  had  settled  up  and  had  all  your  money, 
or  anything  of  that  kind?  (Administrator  objects  as  lead- 
ing and  suggestive.     Sustained,  and  claimant  excepts.)     Q. 
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Yon  may  state  whether  yon  told  anybody  there  that  even- 
ing that  you  had  settled  np  with  Mr.  McMannes.  (Same 
objection,  ruling  and  exception.)  Q.  Did  yon  at  any  time 
in  that  coDversation  say  to  them  that  you  had  settled  up? 
(Objected  to  as  leading.  Sustained,  and  claimant  excepts.) 
Q.  What  had  yon  been  doing  over  there  at  Mr.  McUannea'? 
(Administrator  objects  as  incompetent  under  the  provisions 
of  4604.  Rustained,  and  claimant  excepts.)  .Q.  You  may 
state  whether  when  you  were  at  McMannes'  that  day  joa 
did  figure  up  with  Mr.  McMannes  your  account  between 
yoD,  (Administrator  objects  for  the  same  reason.  Sus- 
tained, and  exception.)  Q.  You  may  state  whether  or  not 
the  figures  of  your  figuring  up  were  left  with  Mr  Mc- 
Mannes.    (Same  objection,  ruling  and  exception.)" 

The  abstract  shows  that  the  testimony  was  here  closed. 
At  this  point,  the  claimant  moved  to  striite  from  the  testi- 
mony all  the  evidwice  given  by  the  witness  James  Johnson 
'  (just  set  out),  James  Barton,  I'earl  Spence  and  Carl  Da- 
mon, offered  in  behalf  of  the  administrator,  because  the 
court  refused  to  permit  the  claimant  to  testify  as  to  the 
transaction. 

"Court:  The  court  did  not  refuse  to  permit  the  claim- 
ant to  iestify  as  to  the  conversation  testified  to  by  those 
witnesses,  but  the  court  did  refuse  to  permit  the  claimant 
to  testify  as  to  the  trauBaction  with  a  deceased  person. 
The  motion  is  denied,    Plaintiflf  excepts." 

We  shall  not  stop  to  set  out  the  testimony  of  the  others. 
But  we  think  the  court  was  in  error  in  its  conception  of 
the  testimony  of  the  witness  Johnson  at  least.  But  we 
shall  not  go  into  that  further  now,  but  consider  the  record 
before  set  out.  The  principal  objection  to  these  questions 
was  that  they  were  leading.  It  must  he  remembered  that 
this  evidence  was  offered  in  rebuttal,  where  it  was  sought 
to  shpw  by  plaintiff  that  statements  alleged  to  have  been 
made  by  him  and  testified  to  by  other  witnesses  were  not 
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ti-ue;  that  is,  that  he  claimed  they  were  not  true,  and  de- 
aired  to  contradict  Hieir  testiinoii.v.  So  that  it  was,  under 
.the  riilefi,  i>erinissible  to  put  tlie  questions  direct,  and  often 
it  is  permissible  to  put  a  leadinfi;  question  for  that  purpose. 
Furthermore,  we  think  these  questions 

3.  wiTNBPBBs;        wei-e  not  leadiniir.     We  understand  the  rule 
tion''"'  '""^""      *"   ^^  *''"*  ^   leading  question  is  one  that 

•  KHg^sts  the  answer.  The  first  question  we 
have  set  out  to  be  leading  would  be  framed  in  this  way,  an 
applied  to  what  counsel  for  claimant  would  naturally  wiint 
the  witness  to  answer:  "You  did  not  tell  them  you  had 
settled  up  and  had  al)  your  money?"  The  question  as  pro- 
pounded asks  him  the  straight  question  as  to  whether  he 
did  tell  them  that  he  had  settled  up,  or  anything  of  that 
kind.  The  next  question  is:  "State  whether  or  not  yon 
told  anybody  there  that  evening  that  you  had  settled,  etc." 
The  next,  whether  at  any  time  in  that  conversation  he  said 
that  he  had  settled.  We  think  none  of  these  are  leading. ' 
and  we  think  they  were  i>erfectly  pro))er  in  rebuttal. 

The  next  question  is:    "What  had  you 

4,  wiTsrssBs:        i,pen  doing  over  there  at  Mr,  McMannes'?" 
competency :  " 

tranMciiona        'j'|,e  iidministrator  objected  to  this  because 

ana  cocumunl-  ' 

d?^^'""  incompetent  under  Section  4604.  But  the 
witness  is  not  objected  to,  and  the  question 
itself  does  not  show  that  it  was  a  personal  transaction,  and 
therefore  incompetent.  The  objecting  party  must  show. 
if  the  question  itself  does  not,  that  it  does  call  for  a  per- 
sonal transaction.  The  inquiry  may  have  been  in  regard  to 
a  personal  tmnsiiction,  but  it  does  not  so  appear,  from  the 
question  or  otherwise. 

As  before  stated,  the  question  of  a  settlement  was  final- 
ly the  vital  point  in  the  case,  and  two  witnesses  at  lea^, 
and  perhaps  another,  were  permitted  to  testify  as  to  state- 
ments alleged  to  have  been  made  by  the  plaintiff  in  regard 
to  a  settlement,  and  he  was  not  permitted  to  deny  it  at  all. 
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We  think  we  ought  not  to  take  the  time  or  apaoe  to  go 
through  each  instance  where  appellant  claims  the  examina- 
tion of  the  witness  was  unduly  restricted.  Appellant  as  a 
witness  was  asked  as  to  the  purchase  of  certain  live  stock, 
etc.,  of  others  than  McMannes,  deceased,  that  was  bronjiht 
on  the  place,  and  he  was  asked  if  he  bought  certain  imple- 
ments at  a  sale  of  McMannes'  goods  by  others,  and  as  to  a 
sale  of  property  of  his  own,  and  as  to  who  bought  it  other 
than  McMannes,  but  be  was  not  permitted  to  answer;  and 
it  i*  argued  by  appellant  that,  if  he  could  not  prove  by  bis 
own  testimony  that  he  worked  this  farm  during  the  partner- 
»hip,  he  could  at  least  prove  that  no  one  else  did,  and  that, 
if  he  could  not  prove  by  his  word  that  he  bought  certain 
property  at  a  sale  conducted  by  someone  else,  then  he  cer- 
tainly could  prove  that  no  one  else  did,  and  that,  if  he 
could  not  prove  by  his  own  testimony  that  MeMannes 
bought  appellant's  property  at  a  sale  conducted  by  others, 
then  he  could  prove  that  no  one  else  did  so,  and  as  authority, 
appellant  cites  Walkley  v.  Clarke,  107  Iowa  451,  which 
seems  to  so  hold.  See,  also,  MeElhvtiney  v.  HendrickA,  82 
Iowa  657. 

3.     Mrs.  Spence  testified  in  reference  to 
the 

bpenlnii  door 

to  interrated       by  deceased  : 

"I  was  employed  by  SIcMannes  in  the 

summer  of  1912,  and  went  there  along  in  July  and  stayfed 

along  about  the  first  of  I>ecember.    I  am  slightly  acquainted 

with  Mehlisch.     He  came  there  to  McMannes'  late  in  the 

fall  ot  1912,  where  I  was  keeping  house  for  them.     It  was 

after  dinner.     McMannes  and  Mehlisch  were  in  the  dining 

room,  and  McMannes'  wife  and  myself  were  present.     His 

wife  has  died  since  that.    Mehlisch  stayed  about  an  hour. 

They  were  transacting  business  and  figuring  up  accounts. 

When  they  got  through,  he  gave  him  a  check  and  asked  him 
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if  that  would  square  them  in  full,  and  Mehlisch  aaid,  'Yes.' 
AIcMaoDes  gave  Fred  a  check  and  asked  if  that  would  set- 
tle— called  it  'square  them' — in  full,  and  Fred  said,  'Yea.' 
I  don't  know  the  amonnt  of  the  check.  It  wasn't  very  long 
after  McMaunes  gave  him  the  check  that  be  left  the  place. 
1  could  not  tell  you  the  date,  but  it  was  in  November  before 
Thanksgiving." 

To  meet  this  testimony,  plaintiff  was  called  to  the  stand 
in  rebuttal,  and  testified  to  his  claim  about  the  mistake  in 
regard  to  a  certain  f600  check  and  the  date  of  it,  and  its 
connection  with  reference  to  the  f413  check,  and  was  then 
asked : 

"Q.  What  took  place  between  you  and  Mr.  McMannes 
at  his  house  the  day  Mrs.  Spence  saya  you  was  there?  (,\d- 
miuistrator  objects  as  not  proper  rebuttal,  .witness  in- 
competent under  the  provisions  of  Section  4604  of  the  Code, 
incompetent,  immaterial  and  irrelevant.  Sustained.  Claim- 
ant excepts.)  Q.  You  may  state  how  the  check  of't413 
that  you  received  at  that  time  happens  to  be  for  that 
amount.  What  took  place  there  in  the  presence  of  Mra. 
Spence,  tbe  woman  who  has  testified  in  regard  to  that,  and 
if  she  was  there?  (Same  objection,  ruling  and  exception.) 
Court:  Are  you  not  calling  for  a  personal  transaction? 
Mr.  Bradford:  I  understand  the  rule  is,  when  tbe  admin- 
iatrator  attempts  to  show  a  thing  of  that  kind,  I  have  a 
right  to  show  what  took  place  at  that  time.  I  may  be 
wrong.    Court:     I  think  you  are.     (Complainant  excepts,)" 

The  appellee  relies  npon  the  two  cases  of  In  re  Estate 
of  Brown,  92  Iowa  379,  and  Whishr  v.  Whisier,  117  Iowa 
712,  to  sustain  the  ruling  of  the  court  at  this  point.  In 
tbe  first  case  cited,  it  was  held  that,  where  a  check  issued 
by  a  decedent  is  put  in  evidence  in  behalf  of  the  estate,  it 
does  not  constitute  teatimony  of  the  administrator,  within 
the  meaning  of  Section  4604,  Code,  1S97,  so  as  to  admit 
the  evidence  of  the  claimant  who  receives  such  check  as 
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lo  nliat  the  check  was  given  for.  And  in  the  WhUter  case, 
the  holding  was  that  the  admission  of  a  receipt  or  deed  or 
other  writing  of  a  deceased  person  is  not  sufficient  to  admit 
the  testimonj  of  a  living  witness  otherwise  incompetent 
nnder  the  statute,  and  that  this  rule  applies  to  books  of 
account  of  deceased.  Bnt  we  think  the  two  cases  cited  do 
Dot  quite  meet  the  situation  here  presented.  The  present 
case  is  more  like  Canaday  v.  Johnson,  40  Iowa  587,  where 
it  was  claimed  that  the  door  was  opened  for  evidence  in 
rebuttal  as  to  personal  transactions  between  deceased  and 
the  party  to  the  action,  because  another  partj  {the  widow) 
htid  testified  as  to  the  same  transaction  inquired  about,  and 
it  was  there  held  that  the  evidence  was  not  admissible. 
There  is,  we  think,  some  basis  for  the  argument  that  the 
last  claase  in  Section  4604  has  reference  to  evidence  in- 
troduced on  behalf  of  the  administrator,  heirs  at  law,  etc., 
rather  than  the  testimony  of  such  person  hiiuself,  because, 
as  ia  the  administrator  at  least,  he  is  usually  a  disinterested 
,  person,  without  jjersonal  knowledge  of  transactions  be- 
tween deceased  and  other  persons.  The  same  reasoning, 
perliap3,  would  apply  to  a  guardian,  and  some  of  the  other 
persons  named  in  the  exception.  And  there  is  reason,  too, 
for  the  argument  that,  where  one  party  has  opened  np  one 
side  of  a  transaction,  the  other  side  should  be  permitted  to 
meet  it.  But  the  statute  does  not  so  read,  and  the  ques- 
tion seems  to  have  been  foreclosed  by  the  Canaday  case, 
supra.  This  case,  so  far  as  we  are  able  to  discover,  has  not 
been  before  questioned  since  it  was  decided,  some  40  years 
ago.  Our  conclnsioD  is  that  the  court  ruled  correctly  at 
this  point. 

We  have,  perhaps,  set  out  too  many  of  the  numerous 
questions  where  testimony  was  excluded,  and  we  shall  not 
take  the  time  to  refer  to  others.  Enough  has  been  set  out 
to  show  the  general  tendency  of  several  others  not  set  out. 

For  the  reasons  given,  the  judgment  is  reversed  and 
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the  cause  remanded  for  new  trial.—Revei-sed  and  revianded. 
Gaynob,  C.  J.,  Debmer  aud  Wbaveb,  JJ.,  concur. 

Evans,  J,  (dissenting).  I  do  not  concur  in  the  rever- 
sal of  this  oaee.  Upon  all  the  evidence  introduced  and 
offered  by  the  plaintiff,  I  feel  sure  that  no  verdict  in  his 
favor  could  properly  Jiave  been  permitted  to  stand. 


A.  L.  OiiKR,  Appellee,  v.  Jacob  Sregmilleb  et  «1.,  Appellants. 

Orm  SoLBERo,  Appellee,  v.   Jacoh  Skbomilleb  et  al., 
Appellants. 

WELLS:     Construction— Estate    Created — ObUgation  of  Devisee  to 

1  Pay  ABotber — aarnislunent.  A  will  Imposing  on  a  devisee  an  ob- 
ligation to  pa;  U>  hts  father  bo  mucti  of  a  stated  sum  as  the  (a- 
tber  "may  demaad"  or  "may  be  pleased  to  demand"  pocA  year 
during  tbe  lifetime  of  the  father,  creates  no  debt,  and  conse- 
quently no  opening  for  a  garnishment,  until  the  father  mikeB 
a  demand;  and,  Bbould  no  demand  be  made  during  any  stated 
year,  the  right  to  make  demand  for  sucb  lapsed  year  is  lost. 

PRINCIPLE  APPLIED:      See  No.  2. 

OABNISHMENT:      Persond    Subject— Interest    af    Devisees — Condl- 

2  tions  Attending  Creation  of  Debt.  If  Ihe  bringing  into  existence 
of  a  debt  depends  upon  tbe  exercise  of  a  condition  pergonal  I" 
the  one  to  whom  the  lebt  loould  be  due,  then  no  one  can  create 
ihp  debt  for  such  person  without  his  consent,  and  tbevety  open 
the  door  to  the  garnishment  of  the  debtor. 

PRINCIPLE  APPI.IBD:  A  wife  devised  to  ber  buaband  "so 
much  ol  and  such  part  of  tl.OOO  eacti  year  during  *  *  *  his 
natural  lifetime  as  he, may  he  pleased  to  demand." 

Tbe  provlaioD  for  payment  was  that  certain  other  named 
devisees  should  pay  to  tbe  husband  "so  much  of  the  sum  of 
fl.OOO  as  be  (the  husband)  may  demand,  oach  year  during  tbe 
term  ol  his  natural  Hie." 

The  will  also  provided  that  the  devise  to  the  husband  "sbaD 
be  clear  and  free  from  the  rights  aud  claim  of  his  personal  cred- 
itors of  every  kind  and  nature." 

The  husband  elected  to  take  under  the  will.  He  never  de- 
manded any  payments  of  the  nbligated  devisees.  Creditors  of 
tbe  huebaod  garnished  said  other  devisees. 
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Held  ibat,  under  the  devlae.  tbe  husband  waa  tbe  only  pereoti 
who  could  bring  Into  existence  a  debt  agalndt  tbe  other  deviaees, 
and  he  miiat  do  that  by  taking  demand;  and,  aa  no  demand 
had  been  made,  no  debt  was  created,  and  said  other  devisees 
were  not  liable  as  gBrnlebees. 
APFEAZi  AND  EKBOR:     Parties — Gamishmdnt  Proe«ediitgs — ^Wlken 

3  Jodgment  Defendant  not  NecASsar?  Party.  A  Judgment  defend- 
ant la  not  a  necessary  party  to  an  appeal  by  a  garnlahee  if  a  re- 
Tarsal  would  not  prejudicially  affect  such  Judgment  defendant. 
(See  Sees.  3951-3953,  4111.  Code,  1897;  Sees.  3947.  3948,  Code 
Supp.,  1913.) 

PRINCIPLE  APPLIED:     See  No.  2, 
ApFBAL    AND    EKBOR:       Perfecting    Appeal--Notlce— Execution 

4  Defandant  and  Oamlshaei — Oo-Parties.  A  defendant  In  execu- 
tion and  one  garnished  aa  hla  supposed  debtor  are  not  co-par- 
tleo.    SecUon  4111,  Code,  1897. 

Appeal  from  Wintieahiek  District  Covrt.—V,'.  J.  Spbinobr, 
Judge. 

Thursday^  Novbmbbb  23,  1916. 

Reubarinc  Denied  Fhibay,  June  22,  1917. 

Thkse  cases,  while  not  submitted  together,  involve  the 
same  propositions  of  law  and  fact,  and  will  be  disposed  of 
in  one  opinion.  The>'  are  each  gartiiBhment  proceedings, 
in  which  the  parties  named  were  garnished  as  'Supposed 
debtors  of  Jacob  ISeegmiller,  on  an  execution  issued  on  a 
judgment  held  by  plaintiff  against  said  Seegmiller.  The 
trial  court  held  the  garnishees  liable,  and  they  appeal. — 
Reversed  and  romanded. 

Boice  d  Hook,  for  appellant.'*. 

B.  W.  Cutting,  for  appellee. 

Deembb,    J. — Tbe    garnuhees    are    the 

'■  SJ^SotiTm-     sons  of  Jacob  Seegmiller,  the  judgment  de- 

i^^tioD  of      fendant.      Plaintiffs    each    held    judgments 

—        -  -      against  the  father,  and  the.v  caused  the  sons 

to  be  garnished  on   executions  issued  on 


nlibnient. 
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these  jadgiuents.  This  indebtednesB  to  the  father,  if  there 
be  one,  arises  out  of  the  will  of  their  mother,  from  which 
we  extract  the  following: 

"To  my  beloved  husband,  Jacob  Seegmiller,  I  give  and 
be<iueath  bo  muoh  of  and  such  part  of  the  Bom  of  (1,000 
each  year  during  the  period  of  his  natural  lifetime  as  he 
may  be  pleased  to  demand,  said  sum  to  be  paid  to  Mm  as  is 
hereinafter  provided;  also  the  personal  right  to  use  and 
occupy  my  dwelling  house,  and  the  lots  on  which  said  houae 
is  located,  the  same  being  I^ots  5  and  6  of  Block  32,  in  the 
city  of  Decorah,  Winneshiek  County,  Iowa,  during  the 
period  of  bis  natural  lifetime;  also  the  personal  right  to 
use  all  of  my  household  furniture  during  the  period  of  bis 
natural  lifetime.  And  I  hereby  expressly  and  specifically 
provide  and  declare  that  the  gift  in  this  paragraph  made 
to  my  said  huBband  shall  be  clear  and  free  from  the  rights 
and  claims  of  his  personal  creditors  of  every  kind  and 
nature." 

This  is  followed  by  specific  devises  to  the  sons,  upon 
the  followiug  conditions: 

"This  gift  is  subject  to  and  dependent  upon  the  per- 
formance by  said  William  Seegmiller  of  the  following  acts 
and  conditions,  to  wit:  (a)  The  payment,  within  two  years 
after  the  death  of  my  said  hilsband,  should  be  survive  me,  to 
each  of  my  daughters,  Emma  Frieker,  and  Lydia  Koenig, 
the  sum  of  1266.66;  (b)  the  payment  to  my  said  husband, 
Jacob  Seegmiller,  each  year,  during  the  period  of  his  nat- 
ural lifetime,  so  much  of  the  sum  of  one  third  of  11,000  as 
he  may  demand;  (c)  the  furnishing,  together  with  my  two 
sons,  Reuben  and  Aaron,  to  my  said  husband,  at  his  home  in 
Decorah,  Iowa,  so  much  flre  wood,  prepared  for  use,  as  he 
may  wish  to  use;  (d)  the  jtayment  of  one  third  of  any  and 
all  debts  that  I  may  die  owing  that  are  secured  by  mort- 
gages OD  any  of  the  lands  herein  devised  to  this  devisee  or 
to  my  sons  Ronben  and  Aaron  Seegmilier;   (e)   The  pay- 
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meut  of  all  taxes  and  insuraace  charged  or  levied  on  the 
property  incladed  in  this  gift  in  thia  paragraph" — and 
certain  others  not  necessary  to  be  mentioned. 

Also : 

"This  gift  is  subject  to  and  dependent  upon  the  per- 
formance by  inj  said  son,  Beuben  Seegmiller,  of  the  foilow- 
iowing  acts  and  conditions,  to  wit:  (a)  The  payment,  with-. 
in  two  years  after  the  death  of  my  said  husband,  should  he 
survive  me,  to  each  of  my  daughters,  Emma  liYieker  and 
Lydia  Koenig,  the  sum  of  f266.66;  (b)  tlie  payment  to  my 
said  husband,  Jacob  Se^miller,  so  much  of  the  sum  of  one 
third  of  fl,000  as  he  may  demand,  eacli  year  during  the 
term  of  his  natural  life;  (c)  the  furnishing,  together  with 
my  two  sons,  'William  and  Aarou,  to  my  said  husband,  at 
bis  home,  in  Decorah,  Iowa,  so  much  fire  wood,  prepared 
for  use,  as  be  may  wish  to  use;  {d)  the  payment  of  one 
third  of  any  of  all  debts  that  I  may  die  owing  that  are 
secured  by  mortgagee  on  any  and  all  lands  herein  devised 
to  this  devisee  and  to  my  sons  William  and  Aaron;  (e)  the 
payment  of  all  taxes  and  insurance  charged  or  levied  on 
tbe  property  included  in  this  gift  in  this  paragraph 
*  *  *  all  of  which  are  to  be  and  remain  Hens  on  said 
land,  and  tbe  aaid  land  is  not  to  be  sold  during  the  life- 
time of  my  said  husband.  Said  Beuben  Seegmiller  is  to 
□se  and  occupy  without  other  chaise  the  lands  in  this  para- 
graph described,  so  long  as  be  performs  the  obligations 
herein  laid  upon  him,  and  the  legal  title  thereto  is  to  vest 
in  him  in  fee  simple  on  the  death  of  my  said  husband." 

And  al3o: 

"This  gift  is  subject  to  and  dependent  upon  the  per- 
formance of  my  said  son,  Aaron  Se^miller,  of  tbe  follow- 
ing acts  and  conditions,  to  wit:  (a)  The  payment,  within 
two  years  after  the  death  of  my  said  husband,  should  he 
survive  me,  to  each  of  my  daughters,  Emma  Frieker  and 
Lydia  Koenig,  the  sum  of  f266.66;  (b)  the  payment  to  my 
Vol.  180  Ia.— 30 
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8nid  husband,  Jacob  Seegmiller,  so  much  of  the  sum  of  one 
tliird  of  Jl,(jyo  as  he  may  demand,  each  year  during  the  term 
of  his  uatur-.i]  life;  (cj  to  furnish,  together  with  my  two 
NDus,  William  and  Reuben,  to  my  mnd  husbaud,  at  his  home 
in  1  )ecorah,  Iowa,  so  much  Are  wood,  preijai-ed  for  uwe,  as  be 
may  wish  to  use;  (d)  the  payment  of  one  third  of  any 
and  all  debts  that  I  may  die  owing  that  are  secured  by 
■mortgages  on  any  of  the  lands  herein  devised  to  this  devise** 
and  to  my  sons  William  and  Keuben;  (e)  the  payment  of 
all  taxes  and  insurance  charged  or  levied  on  the  property 
included  in  this  gift  in  this  paragraph" — and  certain  other 
couditioua.  ^  j 

The  will  also  contained  these  provisions: 

"Par.  10. — I  hereby  appoint  my  said  husband,  Jacob 
Seegmiller,  trustee  for  the  purpose  of  executing  the  follow- 
ing trust,  and  I  clothe  him  with  full  discretionary  powers, 
otherwise  than  as  limited  herein.  I  also  authorize  him  to 
act  as  such  trustee  without  being  required  to  give  bonds: 
la)  To  make  such  division  of  my  said  dwelling  house  and  the 
the  lota  on  which  it  is  located,  among  my  five  sous  named 
herein  as  to  him  may  seem  right  and  proper ^snch  division 
to  take  effect  during  his  lifetime  or  at  his  death,  at  his  diR- 
cretion. 

"Pfir.  11. — After  the  death  of  my  said  husband,  uiy 
household  goods  then  remaining  are  to  be  sold  at  auction 
and  the  proceeds  equally  divided  among  al!  of  my  seven 
children  herein  named." 

The  father  elected  to  take  under  the  will,  and  each  of 
the  sons  went  into  the  possession  of  the  lands  devised  to 
them,  and  neither  has  ever  paid  anything  to  the  father,  be- 
cause he  has  not  demanded  it. 

The  question  arises  whether  or  not,  un- 
der  this   record,  the  garnishees  are  so  in- 
debted to  their  father  as  that  they  should 
D  lie  held  liable  in  garnishment  proceedings. 
If  so,  it  arises  out  of  the  provisions  of  the 
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will.  It  will  lie  Doticed  that  there  is  not  au  absolute  be- 
quest of  fl.OOO  or  any  other  fixed  sura  to  Jacob  Seegmiller. 
The  pi*ovi8ion  is  to  pay  8o  ni»(;h  of  aud  such  part  of  the 
sum  of  $1,U00  each  year  during  the  period  of  his  natural 
life  as  he  may  be  pleased  to  demand.  If  he  made  no  demand 
during  the  year,  then  clearly  nothing  was  due  him  for  that 
year.  AVhether  anythiug  would  become  due  for  future  yearn 
depended  (a)  'upon  his  survival,  and  (b)  npon  his  de- 
mand. These  were  conditions  precedent  to  the  vesting  of 
the  gift.  It  is  not  a  case  of  bequest  of  a  t-ertain  sum  npon 
demand  of  the  donee,  in  whirh  ease  the  obligation  would 
be  fixed,  but  a  bequest  or  devise  of  such  a  sum  as  lie  might 
demand  during  any  one  year,  not  exceeding  fl,l>0(l.  Again. 
the  demand  was  clearly  pei-sounl,  and  the  demand  not  only 
fixed  the  time  of  payment,  but  the  amount  thereof;  and, 
until  there  was  a  deninnd,  there  was  no  debt. 

The  latter  part  of  the  second  paragraph  of  the  will 
makes  it  clear  that  the  gift  or  bequest  was  a  conditional 
one,  and  that  no  one  else  but  the  beneficiary  could  make 
the  demand  or  fix  the  amount  of  the  bequest.  The  Iiequest 
was  not  of  a  fixed  som  on  demand,  as  in  most  of  the  cases 
cited  in  support  of  the  court's  ruling.  In  such  cases,  the 
bringing  of  an  action  is  a  sufficient  demand,  and  the  obligor 
ID  such  eases  may  be  garnished.  Here,  there  was  uo  prom- 
ise to  pay  a  fixed  sum,  but  only  such  an  amount  up  to  a 
given  sum  as  the  donee  or  beneficiary  under  the  will  should 
be  [deased  to  <1emand.  In  this  respect,  the  case  is  quite 
like  All«H  V.  AHen.  116  Iowa  697,  where  we  said: 

"Here  the  amount  of  Ihe  liability  is  um-ertain.  It  was 
to  be  determined,  within  the  set  limit,  by  the  creditor,  and 
conld  be  made  certain  only  by  a  i-equest  or  demand.  Until 
the  amount  dne  was  thus  fixed,  surely  no  obligation  rested 
upon  the  debtor  to  seek  the  creditor  and  proffer  payment. 
We  are  of  opinion  that  a  demand  was  necessary  upon  plain- 
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tiff's  part  befoi-e  she  could  maintain  &u  action  or  proceed 
with  a  claim  in  probate." 

There,  as  here,  if  do  demand  was  made,  nothing  was  to 
be  paidj  and.  as  no  demand  was  made  by  the  father  at  any 
time,  nothing  was  due  which  he  could  collect  for  the  years 
which  had  passed,  and  nothing  would  be  due  in  the  future 
save  as  he  might  fix  the  amount  and  make  demaod  for  the 
same.  This  and  other  things  were  conditions  precedent  to 
the  creation  of  any  obligation  on  the  part  of  the  sons  to 
whom  the  property  was  devised. 

As  a  rule,  one  may  be  held  as  a  garbishee  from  whom 
a  recovery  might  have  been  had  by  the  principal  defendant, 
but  thiq  is  not  always  the  case.  If  the  bequest  is  upon  a 
condition  personal  to  beneficiary,  and  he  and  he  alone  may 
perform  that  condition,  then  no  one  can  create  the  obliga- 
tion for  bim.  The  testatrix  was  under  no  obligation  to  so 
dispose  of  her  property  that  creditors  of  one  of  the  bene- 
ficiaries under  the  will  might  take  the  share  of  that  bene- 
ficiary. It  was  pure  gift,  the  terms  of  which  might  prop- 
erly be  controlled  by  the  donor  or  devisor,  and  we  know  of 
no  rule  of  law  which  forbids  the  making  of  such  a  bequest. 
To  hold  otherwise  would  make  it  impossible  to  sustain 
spendthrift  trusts  or  other  forms  of  gifts  or  bequests  in- 
tended for  the  personal  benefit  of  the  donee  or  beneficiary. 
Somewhat  akin  to  this  case  is  Hunter  v.  Citizejte  Savings 
d  Trw«t  Co.,  157  Iowa  168.     In  that  case,  it  is  said : 

"The  creditors  have  neither  legal,  equitable  nor  moral 
rights  to  any  greater  interest  or  estate  in  the  property  than 
their  debtors  acquired  under  the  will.  It  was  the  un- 
doubted right  of  the  mother,  in  making  her  will,  to  burden 
or  limit  the  estate  she  was  giving  her  children  by  such  lawful 
conditions  and  limitations  as  to  her  should  seem  wise.  She 
was  under  no  obligation  to  provide  for  the  payment  of 
their  debts  or  to  protect  their  creditors,  aud,  if  the  con- 
ditions or  limitations  imposed  by  her  made  the  subject  of 
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the  devise  less  available  or  more  difiBcult  of  aubjection  to 
the  payment  of  their  claimB,  it  was  within  her  right  go  to 
do,  and  afforda  them  no  jost  ground,  of  complaint." 

See  alBO  Meek  v.  Briggt,  87  Iowa  610,  620,  and  State 
Bank  of  WooUtock  v.  Schutt,  174  Iowa  683. 

Id  Seht-ell  v.  Couch,  65  Ind.  123,  a  mortgage  was  given 
to  secare  the  payment  of  a  certain  sum,  which  contained  a 
proviaiOD  that  it  was  "to  be  paid  by  the  mortgagor  •  "  • 
-when  called  on  by  said  mortgagee;  and  the  mortgagor  does 
not  agree  to  pay  the  above  sum  to  anyone  else  except  said 
mortgagee."    The  court  said : 

"The  fair  cooBtroction  of  the  mortgage,  aB  we  think, 
bound  the  mortgagor,  Benjamin,  to  pay  the  money  speci- 
fied when  he  should  be  called  upon  for  that  purpose  by  the 
mortgagee;  and,  if  not  called  upon  by  the  mortgagee  for 
that  purpose,  he  was  not  bound  to  pay  it  at  all.  The  con- 
dition on  which  he  was  to  pay  was  that  the  mortgagee 
should  call  on  him  for  payment,  and,  that  couditioa  not 
baring  been  performed,  he  was  not  bound  to  pay  at  all. 
Any  other  interpretation  of  the  mortgage  would  do  vio- 
lence to  its  terms,  and  frustrate  the  intention  of  the  parties, 
as  gathered  from  the  language  employed  by  them.  There 
is  no  analogy  between  the  case  here  and  the  case  of  a  note 
payable  on  demand,  generally,  on  which  suit  may  be  brought 
without  any  demand.  •  *  •  Here  a  demand  was  not 
(mly  to  be  made,  but  was  to  be  made  by  the  mortgagee 
himself,  implying,  when  taken  in  connection  with  what  fol- 
lows in  the  mortgage,  that,  if  he  did  not  choose  to  make  it, 
the  debt  was  not  to  be  paid  at  all.  It  may  well  have  been 
that  the  mortgagee  never  intended  that  the  debt  should  be 
paid  at  all,  nuless  he  himself  should  have  occasion  or  see 
proper  to  demand  it,  intending,  if  he  should  not  demand  it, 
that  the  consideration  of  the  indebtedness  should  be  re- 
taiaed  by  the  mortgagor  as  a  gift  or  gratuity;  and,  dying 
withoat  having  demanded  the  debt,  the  gift  became  com- 
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plete  and  perfect.  ThiH  in  no  way  contravenes  the  doctrine 
that,  to  conBtitnte  a  valid  gift,  the  thing  muat  be  delivered 
to  the  donee.  It  may  be  assamed  that  the  consideration  for 
the  mortgage,  whatever  it  may  have  been,  was  delivered  to 
the  mortgagor;  •  •  •  and  this  consideration  is  what 
constitutes  the  gift,  the  mortgagee  not  demanding  payment 
in  his  lifetime,  according  to  the  terms  of  the  mortage.*' 

See  also,  as  further  sustaining  our. conclusion,  Under- 
hill  on  Wills,  Sees.  484,  486  and  509;  also  Bee.  529,  which 
cites  many  decisions  closely  in  point;  Robertson  v-  Hchai'd. 
142  Iowa  500.  We  do  not  think  the  garnishees  were  in- 
debted to  their  father  in  such  a  sense  as  that  tliey  may  be 
garnished  as  his  debtors. 

It  is  said  that  the  testimony  was  not  properly  made  of 
record  in  the  court  below,  and  that  the  appeal  should  not 
be  considered.  The  abstracts  show  that  this  testimony  wa* 
made  of  record  by  the  shorthand  reporter,  and  that  a  trans- 
lation of  the  notes  was  filed  in  due  season.  Defendant  in 
judgmeut  was  notified  of  the  garnishment  proceedings  be- 
low, but  he  did  not  file  an  answer  or  any  other  pleading, 
although  an  appearance  was  made  for  him.  He  did  not 
except  to  the  judgment  rendered  against  the  garnishees  and 
he  has  not  appealed. 

The     garnishees     excepted,     and     they 
3.  appbil  and       served  notice  of  appeal  upon  plaintiff's  at- 

BHBOB :  parties :  i  r  r  i 

ur^eedinra*-  tomeys,  and  also  upon  the  clerk  of  the  court 
flSendant'nol'*  l^^low".  No  notice  of  appeal  was  served  up- 
^ceraary  qj,  ^^^  defendant  in  execution.     A  motion 

has  been  made  to  dismiss  the  aiipenl  becaaw 
of  failufe  to  serve  notice  upon  the  original  judgment  de- 
fendant. He  was  not  a  coparty  with  the  garnishees,  and 
not  a  necessary  party  to  the  appeal,  unless  his  interest  may 
be  affected  thereby.  He  does  not  object  to  the  judgment 
against  the  garnishees,  and  seems  to  be  content  therewith. 
Our  statute.   Code  Sec.  3953,  provides  that  an  appeal   in 
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garutHhinent  cases  may  be  taken  by  the  plaintiff,  the  de- 
fendant, the  garniBliee,  or  an  intervener  clainiing  the  money 
or  property.  The  defendant  in  execution 
and  the  garnishee  are  not  coparties ;  eo  that 
Code  Sec.  4111,  which  reqnires  service  on 
coparties  where  one  alone  appeals,  does  not 
apply.  And  no  notice  of  appeal  need  be 
given  any  party  to  an  appeal  except  one  who  is  interested 
in  tlie  result  thereof  and  whose  rights  may  be  affected  there- 
by, save  as  the  statute  expressly  requires  such  notice.  As 
original  judgment  defendant's  interest  cannot  be  prejudi- 
cially affected  by  this  appeal,  we  do  not  think  it  necessary 
that  he  be  served  with  notice  thereof. 

The  garnishees  are  complaining  of  an  order  requiring 
then  to  pay  a  sum  of  money  on  a  debt  which  they  do  not 
owe,  and  therefore  have  a  right,  under  the  statute,  to  ap- 
peal. ]f  they  are  successful  on  the  appeal,  the  original 
judgment  defendant's  rights  are  not  adversely  affected. 
And  if  they  lose,  he  suffers  nothing,  because  he  is  not  com- 
plaining of  the  original  jndgment.  As  the  rights  of  these 
jCamishees  on  appeal  may  be  determined  without  in  any 
manner  prejudicing  the  rights  of  the  original  judgment  de- 
fendant, it  was  not  necessary  to  give  the  court  jurisdiction  ' 
that  notice  be  served  on  such  judgment  defendant.  Wright 
V.  Maha^ey,  76  Iowa  96.  The  motion  to  dismiss  the  appeal 
must  be  and  it  is  overruled.  The  judgments  agaiust  the 
garnishees  will,  however,  be  reversed  and  the  cause  re- 
manded for  those  in  harmony  with  this  opinion.— fleijcrgerf 
and  rematided: 

Weaver,  Evans  and  Prkston,  JJ.,  concur. 


Rolfs  v.  Mullinb. 


Richard  Rolfs,  Appellant,  v.  T.  L.  Mullins,  Appellee. 
WOBDS    AMD   PHRASES:      OonstiDctlou — "ITpm."      "Upon"    does 

1  not  neceBsarlly  signify  a  state  of  being  up  and  actually  on,  but 
may  denote  close  prox^imity  only.  So  held  where  an  ordtnanm 
required  ot  automobile  drivers  a  eignal  "upon  traversing  a  croBi' 
Ing." 

STATUTES:     Oonstructlou — OMmectdon  of  Wmda.     Principle  remg- 

2  Dlzed  that.  In  the  construction  of  words  and  phrases,  very  mucn 
depends  on  the  connection  in  which  the  same  are  used. 

EVIDEMCE:     Opinion   ETldsnce—PnrpoBe   or   Motive   of    AnoUuc. 

3  One  may  not  give  his  opinion  as  lo  the  unknown  and  undiscov- 
erable  motive  or  purpose  of  another. 

Appeal  fivm  Dallas  District  Cotirt. — J.  H.  Applegatb, 
Judge. 
.     Friday,  June  22,  191T. 
AwiON  for  damages  in  consequence  of  coHiaion  with 
aatooiobile  resulted  in  judgment  for  defendant.    The  plain- 
ti£f  appeals. — Affirmed. 

Oeorge  Wambaeh,  Dingwell  rf-  Clarke,  for  appellant. 
White  c6  Clarke  and  Eunn  £  Jones,  for  appellee. 

Ladd,  J. — The  facts  are  stated  in  Rolfs,  Administrator, 
V.  MuUins,  179  Iowa  1223.  As  in  that  case,  no  objections 
were  interposed  to  the  instructions  prior  to  submisEion 
of  the  issuee  to  the  jury,  and  what  was  there  said  dis- 
poses of  the  contentions  that  want  of  contributory  neg- 
ligence on  the  part  of  plaintiff,  and  negligence  of  defend- 
ant, were  conclusively  established.  A  ruling  on  the  admis- 
sibility of  evidence  and  a  refusal  of  an  instruction  requested 
only  require  consideration. 

I.     It  appears  fi-om  the  opinion  men- 
1.  Wou>B  »SD         Honed  that  defendant  was  operating  bis  au- 
tomobile on  the  Bontb  side  of  High  Street, 
moving  easterly  toward  Twelfth  Street,  and 
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slowed  down,  near  to  stopping,  to  allow  a  street  car  to 
swing  around  the  corner  from  Twelfth  Street  into  High 
Street,  and  that,  as  soon  as  there  was  room,  the  automobile 
increaaed  its  speed.  The  front  wheels  were  then  about  20 
feet  west  of  the  west  line  of  Twelfth  Street,  and,  as  the 
automobile  started  np,  the  born  was  sounded.  The  jury 
might  have  found  that  it  was  not  sounded  again  prior  to 
the  collision.  A  section  of  an  ordinance  of  the  city  of  Des 
Moines,  regulating  the  use  of  motor  vehicles  on  the  streetii, 
was  introduced  in  evidence.    It  reads : 

"Pedestrians  are  hereby  given  the  right  of  way  over 
the  croBsiDgB  at  street  intersections,  and,  upon  approach- 
ing a  crossing  or  intersecting  ways,  and  also  upon  travers- 
ing the  crossing  or  intersection,  the  person  in  control  of  an 
automobile  or  other  motor  vehicle,  as  defined  in  the  stat- 
utes of  this  state,  shall  sound  a  signal  in  such  a  way  as  to 
give  warning  to  other  vehicles  and  to  pedestrians  of  his 
approach,  and  shall  reduce  the  speed  of  such  vehicle  below 
that  above  specified,  and  shall  not  move  at  a  greater  speed 
than  is  reasonably  safe  and  proper,  having  regard  to  the 
rights  of  pedestrians  and  to  the  traffic  and  use  of  inter- 
Beeting  ways." 

With  reference  thereto,  counsel  requested  the  court  to 
instruct  that: 

''One  of  the  grounds  of-negligence  chained  in  this  case 
ia  that  the  defendant  failed  to  comply  with  the  provisions  of 
the  ordinances  of  the  said  city  of  Des  Moines  providing  for 
warning  to  be  given  to  pedestrians  of  the  approath  of  auto- 
mobiles. You  are  instructed  that,  under  the  testimony  in 
this  case,  it  is  admitted  upon  the  part  of  the  defendant  that 
the  only  warning  given  at  said  Twelfth  and  High  Sti-eet 
upon  the  night  of  the  injury,  was  at  the  approach  of  the 
street  crossing  on  the  west  side  of  Twelfth  Street,  You 
are  further  instructed  that,  by  the  terms  of  the  said  ordi- 
nance, the  defendant   was   required   to   sound   a   warning. 
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while  traversing  the  street  intersection,  and  that  his  failure 
to  do  80  constittited  negligence  on  the  part  of  the  defend- 
ant; and  if  jou  find  that  such  failure  to  give  warning  was 
the  proximate  cause  of  the  injnry  complained  of,  and  if  jon 
find  that,  b.v  the  giving  of  such  warning,  said  accident  and 
injury  could  have  been  avoided,  then  and  in  that  cflse  yonr 
verdict  should  be  for  the  plaintiff,  unless  you  find  that  at 
such  time  the  said  plaintiff  was  not  exercising  reasonable 
cai'c  for  his  own  protection  and  safet.v." 

The  court  refused  to  so  instruct,  and  instead,  told  thp 
jury,  in  substance,  that  the  warning  contemplated  by  the 
ordinance  was  such  signal  as  drivers  of  automobiles  gener- 
ally sound,  where  other  i>erBons  inny  be  in  danger  from 
the  running  of  the  car,  and  (hat: 

"From  the  sitnation  then  presented,  as  shown  by  the 
evidence  in  this  case,  it  is  a  qnestion  of  fact  for  your  deter- 
mination, whether  the  signal  or  warning  given  by  defend- 
ant, as  shown  by  the  evidence,  was  merely  a  signal  of  his 
approach  to  the  croi<«ing,  such  as  required  by  the  ordinance 
in  question,  or  was  a  signal  or  warning  upon  his  traversing 
said  crossing  or  intei'Section,  and  whether  snch  warning  as 
is  shown  to  have  been  given  by  the  defendant  was  a  reason- 
able compliance  with  the  i)rovi8ion  of  said  ordinance,  which 
requires  that  a  signal  or  warning  be  given  of  an  automobile 
traversing  a  crossing  or  intersection  of  streets  in  the  city 
of  I>es  Moines." 

^Vhetlier,  in  event  no  signal  was 
^'  conMrucuou'  '"'iia<l«d  as  rei|uired,  such  ouission  was  the 
woiSs?"'"'  '^  proximate  cause  of  the  collision,  was  then 
submitted.  It  will  be  seen  that  the  contro- 
ersy  settles  down  to  the  one  inquiry;  i.  e.,  whether  the  ordi- 
nance i-e<iuired  that  warning  be  given  while  actually  on  and 
traversing  the  intersection,  or  when  about  to  enter  the  same. 
The  meaning  of  the  word  "upon"  ordinarily  i«  the  same 
as  -'on*'   (SV.ftc  r.  Hitchrork,  241  Mo.  433  [146  8.  W.  40. 
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51] ) ;  but  tbi»  IB  DOt  at  all  definite,  for  tbe  lueaniDg  of  "ou" 
varies  with  the  oonnection  in  which  used.  Thus  "upon" 
maj  mean  "as  soon  as,"  as  where  something  ia  to  be  done 
upon  receipt  of  money  (StiiUk  v.  Nesbitt,  2  Common  Bench 
2^) ;  or  "near  to,"'  as  in  the  phrase  "upon  tbe  Atlantic 
seaboard"  (American  Fisheries  Co.  v.  Lcimen,  118  Fed.  869, 
873) ;  or  "at  the  time  of,"  as,  "upon  the  death"  of  a  named 
person,  title  to  certain  property  shall  devolve  on  the  on« 
named  (In  re  Melcher,  24  R.  I.  575  [54  Atl.  379]),  and 
where,  upon  admission  to  oJHce,  immediate  qualification  is 
requirM  (Regina  v.  Humphery,  10  Adol.  and  E.  335) ;  or 
signifies  a  condition  precedent,  as,  when  used  in  a  contract 
of  subscription,  "provided  that  upon  such  payment  there 
shall  he  delivered  a  certificate  of  stock,  etc.,"  a  tender  of 
Btoctc  is  a  prerequisite  to  tbe  maintenance  of  an  action  on 
the  Bobscription  (Courtright  v.  Deeds,  37  Iowa  503) ;  or 
"upon  condition  that"  (Little  v.  Wilcox,  110  Pa.  439  [13 
Atl.  468]) ;  or  "in  case  of"  {Appeal  of  Roberts,  59  Pa.  70 
[98  Am.  D.  312]) ;  or  "after"  (Broicn  v.  Ferren,  73  X.  H.  6 
[58  Atl.  870],  ifjwray  v.  Davis,  21  N.  D.  64  [128  N.  W. 
305]) ;  or  "at  the  time  of"  (Archer  v.  Jacobs,  125  Iowa  467, 
Brotm  V.  Clough,  39  Me.  566). 

From  these  authorities,  it  is  apparent  that  the  meaning 
to  be  attached  to  the  word  depends  largely  on  the  connec- 
tion in  which  found.  Though  sometimes  signifying  literally 
up  and  actually  on,  it  is  more  often  employed  as  indicating 
proximity,  or  "the  time  of ;"  and  we  are  of  tbe 
opiaion  tbat  the  giving  of  warning  "upon  traversing,"  as 
found  in  this  ordinance,  means  that  such  warning  is  re- 
quired to  be  sounded  nt  tbe  time  of  and  in  close  proximity 
to  tbe  intersection;  that  is,  when  about  to  enter  thereon. 
Motor  vehicles  move  at  high  speed,  even  in  cities.  They  are 
made  and  used  for  such  purpose.  To  be  effective  in  warn- 
ing others  of  the  approach  of  an  automobile,  signal  of  ap- 
proach must   be  given   somewhat   in   advance.     OtlierwJBe, 
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opportunity  to  avoid  collisions  therewith  is  not  afforded. 
Greater  protection  ordinarily  will  be  given  by  sounding 
the  warning  when  about  to  enter  on  the  intersection  than 
when  actually  traversing  it.  Indeed,  any  other  construc- 
tion would  defeat  the  purpose  had  in  the  enactment  of  the 
ordinance,  i.  e.,  that  of  guarding  against  danger  to  other 
travelers  on  or  about  to  enter  the  intersection;  for  warn- 
ing, in  passing  over  the  intersection,  would  be  likely  to  be 
given  when  the  automobile  had  come  too  near  to  enable 
either  party  to  avoid  the  danger  warned  against.  The  de- 
sign of  the  ordinance  is  that  warning  be  given  wh^  ap- 
proaching the  intersection,  in  order  to  put  others  on  th* 
lookout,  and,  when  at  and  about  to  traverse  the  intereec- 
.  tion,  another  warning  be  sounded  that  the  automobile  is 
going  on  what  the  city  council,  in  enacting  the  ordinaoce. 
evidently  regarded  as  the  dan^r  zone.  The  court's  in- 
struction was  m  favorable  to  plaintiff  as,  if  not  more  fa- 
vorable than,  he  was  entitled  to  have  it.  The  instruction 
requested  was  rightly  refused.  It  should  be  added  that 
the  power  of  the  city  to  «nact  such  an  ordinance  was  not 
challenged,  and  for  that  reason  is  not  considered.  But  see 
Sec.  1571-ml8,  Code  Supplement,  1913. 

II.    The  defendant's  danghter,  Dori^t, 

opinioD  eri-        testified   that   she  heard   her   father  "honk 

denes:   purpose     .,,,,., 

or  moiive  of  an-  the  horn"  as  the  street  car  pa^ed  and  the 

automobile  started  on.  On  cross-examina- 
tion, objections  to  inquiries  as  to  the  purpose  of  doing  eo. 
as  for  an  automobile  coming  from  the  north,  were  BUStaiDed, 
and  the  ruling  was  correct.  She  could  not  well  have  known 
her  father's  purpose  in  what  he  did,  and  moreover  the 
motive  was  immaterial,  if  in  fact  the  warning  was  sounded. 
The  judgment  is— Afn-merf. 

0.\VN0R,  C.  J.,  Evans  and  Salinqbe,  JJ.,  concur. 


Jnne  1917]  State  v.  Cla&k. 


State  ok  Iowa,  Appellee,  v.  John  Clabk,  AppeUant 

OBliaNAIi  LAW:     Trial— luatructlons — Uadnly  Harrovliig  laniea- 

1  Speclflcally  and  correctly  etatfng,  at  tbe  beginning  oF  Instruc- 
tions, the  ultimate  elemeutB  whkh  mu&t  be  established  before 
an  accused  may  be  convicted,  furnishes  no  basis  for  the  claim 
tbat  the  Issues  were  undul;  narrowed,  or  tbat  the  jury  were 
"coerced  and  urged"  to  convict  without  conslderatloD  of  other 
matters  militating  la  defendant's  favor. 

OBmiNAIi  IiAWi     Trial— Instructions — Order  of  Stating  Proposl- 

2  Uous — Construction  as  a  Whole.  The  particular  order  In  which 
propositions  are  stated  or  grouped  Id  Imttrurtlona  Is  not  of  con- 
trolling Importance.  The  all-Important  consideration  Is  the  ac- 
curacy and  fullncBB  of  the  charge  when  construed  as  a  whole. 
And  a  Jury  need  not  be  speclflcally  told  to  construe  Instructions 
as  a  whole. 

OBIHUTAL   IiAW:     Trial — Instructions — Assnmptlott   of  Fact.     An 

3  laterentlal  assumption  of  fact  in  one  instruction  will  not  consti- 
tute error  when,  In  other  Instructions,  the  Jury  Is  repeatedly  told 
that  It  Is  for  it  to  determine  whether  such  fact  actually  exists. 

OBIMINAIi   LAW:      Trial— Instnictloiu — Expiestlons    by   Court    of 

4  WelgM  of  Testimony.  lustructlon  reviewed,  and  held  not  to 
contain  any  expression  or  opinion  by  tbe  court  of  the  weight  or 
credibility  of  the  testimony. 

GBIUIHAL  LAW:     Trlal—IutttmcUons— AHalllng  Credibility  of  De- 
6     nndant.    An  Instruction  that  tbe  testimony  of  a  witness  should 
not  be  taken  as  true  If  the  Jury  believe  "he"  was  mistaken,  af- 
fords no  basts  for  the  objection  that  the  court  committed  a  spe- 
cial assault  on  the  credibility  of  the  defendant — a  male  person. 

CBIUINAL  LAW:      Trial — Inatractions — ^Withdrawinc   Fact   iBsae. 

6  Instruction  reviewed,  and  held  not  to  withdraw  a  fact  issue 
from  the  Jury. 

WITNESSES:       Impeachment — Contradictory     Statements.       State- 

7  ments  by  a  witness  which,  when  construed  In  the  light  of  the 
language  thereof  and  the  record  pertaining  thereto,  would  not 
Justify  the  Jury  In  finding  that  th^  witness  had  even  impliedly 
denied  the  truthfulness  of  her  story  as  a  witness,  are  neces- 
aarlly  Inadmissible  as  Impt^achliig  evidence. 
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PRINCIPLE  APPLIED:  Prosecutrix,  a  child  under  the  age 
of  consent,  but  past  the  age  of  puberty,  and  defendant  were 
both  In  jail  at  the  same  time,  the  latter  charged  with  carnally 
knowing  the  prosecutrix.  Prosecutrix  had  div.ulged  to  the  au- 
thorities the  meretricious  relations  existing  between  her  and 
defendant.  During  the  confliiement  In  jail,  she  wrotfi  the  fol- 
lowing note  to  defendant: 

"Hello  Jolin:  Did  Mr.  Mason  go  your  bonds.  I  hope  he  did 
BO  ^ou  can  get  out.  The  reason  why  I  told  people  what  I  did 
was  because  1  thought  they  would  then  let  us  get  marrietl,  it  I 
must  go  to  the  school  at  Mitchelville  I  wont  be  gone  long  nnd 
we  cau  get  married.  I  still  love  you  and  liupe  It  will  come  out 
all  right." 

On  the  final  trial,  prosecutrix  was  a  witness  against  clefend 
ant.  The  testimony  as  to  defendant's  guilt  was  very  persuasive. 
While  denying  RUlIt.  he  admitted  he  had  slept  with  the  child 
since  she  was  four  yearx  old.  The  above  note  was  offered  aa  an 
item  of  Impeachmeut  o(  prosecutrix. 

Held,  the  note,  in  view  of  the  language  thereof  and  of  the 
record  In  the  case,  did  not  constitute  even  an  implied  denial 
by  prosecutrix  of  the  truthfulness  of  her  story  as  a  wltneu, 
and  therefore  wa^  Inadmissible. 

Saijkoeb,  J.,  dissents,  holding,  inter  alia,  that  the  construc- 
tion of  the  note  was  for  the  Jury  and  not  for  the  court. 

Appeal  pom  Black  Hawk  liifttrict  Court. — Chas.  W.  Mui.- 
LAN,  Jodge, 

FBii'AY,  .TrSE  22,  1»]7. 

Dekknii.vnt  was  couvictetl  of  the  rape  of  a  female  un- 
der the  age  of  15  years,  and  np|>eals. — Affirmed. 

U.  M.  Hanicr,  Attorney  General,  H.  H.  VaHer,  Au- 
sistant  Attorney  General,  and  Edicard  J.  Wenttcr,  for  ap- 
pellee. 

W.  W.  WohUey,  H.  E.  Tiillar  and  J.  C.  Murtagh,  for 
appellant. 

Salinobr,  J. — I.  On  complaint  agaiuat  instroctionB 
given,  references  are  made  to  the  abstract.  These  are  so 
narrow  tliat,  if  «e  confined  onrselves  to  what  they  point 
out,  we  would  l>egin  and  end  in  the  middle  of  lines,  and 


Jnne  1917J  State  v.  Clark.  479 

deal  with  detached  pieces  of  the  instructions,  which,  de- 
tached, are  without  meaning.  We  have  been  compelled  to 
nse  our  own  judgment  in  adding  context  in  order  to  deal 
with  what  iv  complained  of. 

Next  to  stating    what    the    indictment 

1.  ciiKiKAL  i^w:  charges,  the  plea,  and  that  defendant  claims 
Hom':  unduly  he  did  none  of  the  things  charged,  the  jury 
mtB.  is  told  that,  before  defendant  may  be  found 

guilty,  the  State  must  establish  beyond  rea- 
sonable doubt :  first,  that  defendant  had  intercourse  with  Iva 
Cfley;  second,  that  she  was  a  female  child  then  under  the 
age  of  15  years;  that,  if  these  two  things  have  been  so 
proven,  the  guilt  of  defendant  is  established,  and  the  jury 
should  so  find  by  its  verdict;  that,  if  this  has  not  been  donn 
as  to  either  of  these  two  things,  defendant  should  he  ac- 
quitted. It  ia  presented  that  these  two  propositions  wei-e 
"specially  indented  and  spaced  at  the  head  of  the  instnic- 
tlons  to  attract  attention,"  and  that  this  much  of  the 
charge  unduly  narrowed  the  issues  and  led  the  jury  to 
think  nothing  else  in  the  case  was  worthy  of  attention. 

The   crime  charged   consists    of    inter- 

2,  CuuiNAi.  i.Aor:  course  With  n  female  child  under  15  veare 

trial:    iniimc- 

hoob:  order  of  of  age.     It  Cannot  be  an  improper  narrow- 

■tatlnic  propo-  *^      ' 

■moDi:  con-       iiig  to  make  conviction  depend  upon  proving 
'"oie-  the    elements    which    constitute    the    crime 

charged.  What  was  done  merely  sifted  the 
material  from  the  immaterial,  and  that  is  the  purpose  of 
instructing  a  jury.  Xor  can  it  be  error  that  a  correct  in- 
struction was  emphasized.  As  for  the  rest,  we  cannot  dic- 
tate the  style  of  composition  in  a  correct  instruction,  or  the 
juxtaposition  of  proper  elements  therein. 

This  all  seems  so  clear  that  we  feel  that  it  is  not  se- 
riously disputed.  This  ia  no  strained  theory,  because 
there  are  other  complaints  of  the  same  statement  in  the  in- 
struction, of  which   it  might  be  said  that  they  present  a 
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eomplaiDt  for  which  it  is  possible  to  claim  more  reaaoD. 
That  complaint,  as  we  understand  it,  is  that  the  charge 
unduly  narrowed  the  issues,  because  it  speaks  in  terms  of 
exclusion,  and  thereby  makes  it  possible  to  convict  the  de- 
fendant, although  the  testimony  of  the  prosecutrix  be  not 
corroborated.  This  confuses  a  statement  of  what  must  be 
proven  beyond  reasonable  doubt  with  a  guide  stating  what 
constitutes  snch  proof.  In  this  instruction,  the  court  did 
not  undertake  to  tell  the  jury  what  would  establish  the 
two  elements  which  would  justify  conviction,  beyond  say- 
ing that  they  should  be  proven  beyond  reasonable  doubt. 
It  left  it  to  another  part  of  the  charge  to  siate  what  woold 
make  proof  beyond  reasonable  doubt  of  these  elements.  It 
there  directed  that  proof  of  penetration  was  essential,  and 
that  the  testimony  of  prosecutrix  must  be  corroborated. 
True,  only  the  element  of  penetration  was  put  cloae  to  the 
statement  of  the  two  elements  essential  to  conviction,  and 
that  the  part  dealing  with  corroboration  is  some  66  lines 
removed  from  that  first  statement.  Bnt,  as  said  before, 
that  is  mere  matter  of  method,  style  and  diction. 

lb 

In  like  case  ig  the  complaint  that  the  jury  was  not 
told  that  the  instructions  were  to  be  considered  as  a  whole, 
and  might  not  consider  any  detached  line  or  lines  separate- 
ly and  independently.  It  is  proper  to  give  such  an  in- 
struction, of  course.  We  know  of  no  requirement  that 
the  trial  judge  must  have  in  the  instructions  an  index  to 
the  instructions,  advising  the  jury  where  different  points 
in  the  charge  may  he  found  therein,  and  that  none  so 
specified  is  to  be  considered,  detachedly.  So  long  as  all  that 
is  reqnired  is  found  in  the  charge  as  a  whole,  and  there  is 
nothing  conflicting  or  misleading,  mere  method  of  pre- 
sentation  will   rarely,  if  ever,   constitute   reversible  error. 
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Next,  it  is  said  that  to  follow  up  the  statement  that 
the  gnilt  of  defendant  is  established  if  said  two  elements 
were  proven,  with  the  statement  that,  if  these  were  proven, 
the  jury  shonld  so  find  by  its  verdict,  in  effect,  "coerced 
and  vTged  to  convict."  We  think  otherwise.  A  correct 
statement  that,  if  certain  elements  were  proven,  guilt  is 
established,  makes  it  follow  that  the  jnry  shonld  find  de- 
fendant gnilty  by  their  verdict.  It  id  not  coercion,  hnt 
the  statement  of  an  inevitable  deduction.  How  strained 
all  this  is  becomes  apparent  when  it  is  remembered  that 
the  jnry  was  told  that,  if  either  of  these  elements  were 
not  proven,  there  shonld  be  a  verdict  of  acquittal.  Upon 
the  reasoning  of  appellant,  this  is  a  coercion  to  acqnit. 

We  have  given  no  consideration  to  that  part  of  the 
brief  for  appellant  which  presents  onr  various  decisions 
condemning  instmctions  held  erroneous  for  conflict,  un- 
due emphasis,  or  other  reasons.  The  law  these  announce 
is  undeniable,  but  is  inapplicable.  The  instruction  un- 
der consideration  violated  nothing  condemned  in  these 
cases,  add  isaid  instruction'  presents  no  reversible  error. 

II.     Complaint  is  made  of  Lines  2fl  to 
^  Su?-"'to«ml"'  ^^'  inclusive,  page  26  of  the  abstract.    These 
SS^'if'SS""    lines  are: 

"In  determining  whether  the  defend- 
ant is  guiltj  of  the  crime  of  rape,  by  reason  of  having  car- 
nally known  and  abused  the  said  Iva  Utiey,  and  in  having 
sexual  intercourse  with  her,  you  are  instructed  that  the 
State  must  establish,  hejond  a  reasonable  doubt,  that  the 
defendant,  in  having  sexual  intercourse  with  her,  did  pene- 
trate the  body  of  the  said  Iva  Utley,  in  the  act  of  sexual  in- 
tercourse." 

It  is  argued  that  there  should  have  been  added,  "if  he 
did  80  have  intercourse  with  her;"  that  without  this,  the 
Vol.  180  l4.— 31 
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court  assumed  for  the  jury  "that  the  defendant  did  carnallv 
koAw  and  abuse  the  prosecutrix  and  did  have  sexual  iutv- 
course  with  her."  It  is  added  that  this  matter  was  obvi- 
ously for  the  jury  to  determine;  that  it  must  have  been  in- 
fluenced "by  the  manner"  adopted  by  the  court  "of  referring 
in  this  instruction  to  the  issue  of  carnal  knowledge  and  in- 
terconrse;"  and  that  it  was  needless  for  the  court  to  refer 
to  the  matter  in  this  way,  and  so  doing  was  prejudicial. 
The  jury  was  told  time  and  attain  that  the  fact  of  whether 
there  was  intercourse  was  for  them.  That  being  so,  we  have 
fully  set  out  the  matter  complained  of  and  the  complaint 
made  of  it,  because  merely  doing  this  will  demonstrate  that 
the  complaint  is  not  well  made. 

III.     One  part  of  the  chaise  tells  the 
jury  that,  though  it  may  find  from  the  evi- 
tf*ni'-  k"™'^     rloiice  that  no  force  was  used  by  the  defend- 
of"weh(ht™"/'     ^^^  except  such  as  might  have  been  incladed 
tBstimony.  j^  (.j,g  gp^  itself,  "such  act  docs  not  relieve 

the  defendant  of  the  charge  of  rape  and  is 
no  defense  to  such  charge  as  made  in  the  indictment."  The 
complaint  is  that  the  jury  might  find  from  the  evidence 
that  no  force  was  used  by  the  defendant,  and  niny  have 
thought  that  "the  court  was  merely  expressing  a  view  as 
to  what  the  evidence  indicated  on  the  issue  of  force  and 
sexual  intercourse,  and,  if  so,  this  was  an  invasion  of  the 
province  of  the  jury;"  that  it  was  improper  to  use  lan- 
guage from  which  the  jury  might  fairly  understand  the 
court  was  passing  on  the  weight  of  conflicting  evidence. 

It  is  true  that  this  should  not  be  done  as  to  conflict- 
ing evidence.  We  think  it  was  not  done,  and  that  there 
is  no  merit  in  any  part  of  this  objection. 

I^'.     It  is  urged  that  the  credibility  of 
B.  ciiuiKAL  uw:  the  defendant  as  a  witness  was  unduly  as- 
tiona":  aHBBii-      sailed  in  the  instructions.     Most  of  the  ref- 


tag  ccedlbliltr 


crences  made  to  the  abstract  in  support  of 
this  point   out   cautions   against  the  testi- 
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mMij  for  the  State,  and  are  reqairementB  that  the  testimon; 
of  the  prosecutrix  be  corroborated.  True,  in  the  general 
instruction  that  the  jury  is  the  sole  judge  of  the  weight  of 
the  evidence  and  the  credibility  of  the  witnesses,  it  is  told 
to  consider  the  intereBt  of  the  witneasee  in  the  result. 
Thia,  standing  alone,  is  proper,  of  course.  But  the  claim 
tliat  this  dealt  unfairly  with  the  testimony  of  the  defend- 
ant as  a  witness  is  not  so  much  grounded  on  this  part  of 
the  instruction,  but  upon  another  part  of  the  same  gen- 
eral instruction,  which  is: 

"You  are  not  bound  to  take  the  testimony  of  any  wit- 
neaa  aa  absolutely  true,  and  you  should  not  do  so  if  you 
are  satisfied  from  all  the  facts  and  circumstances  in  evi- 
dence that  such  witness  is  mistaken  in  any  of  the  facts  tes- 
tified to  by  him/' 

The  argument  is  ttiat  noting  the  word  "him,"  because 
it  does  not  touch  the  testimony  of  the  female  prosecutrix, 
Bin^les  out  defendant  as  witness  on  his  own  behalf.  This 
objection  is  utterly  strained  and  hypercritical.  The  jury 
could  not  in  reason  so  have  understood  it,  and  the  statute 
provides: 

"Words  importing  the  masculiue  gender  only  may  be 
extended  to  females."     I'ar.  S,  Section  48,  Code,  1897. 

It  was  said  in  one  instruction: 

"Evidence  as  to  the  defendant  having 
intercourse  with  the  prosecuting  wit- 

J  more  than  18  months  before  the  time 

iMDc  charged   in    the    indictment    ha^    been    ad- 

mitted upon  trial  of  this  case." 

One  objection  to  this  is  the  following: 

"Our  argument  that  this  was  prejudicial  is  superfluous, 
in  view  of  the  same  error  having  been  committed  in  other 
parts  of  the  charge,  and  baviug  been  already  argued." 

The  argument  is  not  very  clear  to  us.  Tlie  additional 
'^loplaint  is  that,  since  defendant  denied  be  ever  had  inter- 
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course  with  prosecutrix,  and  there  was  evidence  of  inter- 
course both  within  and  before  that  18  months,  the  court 
failed  to  leave  the  issue  of  intercourse  before  the  18 
months  to  the  jury,  because  it  did  not  say,  instead  of,  "evi- 
dence has  been  admitted  of  intercourse  more  than  18 
months  before  the  time  charged  in  the  indictment,"  "evi- 
dence had  been  admitted  tending  to  prove  such  inter- 
course." It  must  sufBce  that  we  say  the  objection  is  not 
well  tiiken. 

If  there  be  other  objections  to  the  instmctions,  what 
has  been  said  covers  tbem,  or  their  type. 

V.     For  the  purpose  of  this  review,  it 
7,  wiTNBSHEs:        if,  establiRhed  that,    while  both   prosecutrix 
^^ilmfntt'^      ''"^  defendant  were  in  jail,  the  girl  wrote 
defendant  the  following  note: 

"Hi-llo  John:  Did  Mr.  Mason  go  your  bonds.  I  hope  he 
did  so  you  can  get  out.  The  reason  why  I  told  people 
what  I  did  was  because  I  thought  they  would  then  let  us. 
get  maiTied,  if  I  must  go  to  the  school  at  Mitchelville  I 
wont  be  gone  long  and  we  can  get  married.  I  still  love 
you  and  hope  it  will  come  out  all  right." 

Tho  defendant  made  due  offer  of  this  paper  in  evi- 
dence, and  it  was  excluded  on  the  objection  that  its  con- 
tents were  irrelevant  and  immaterial,  and  not  an  issue  in 
the  case.  The  majority  is  of  opinion  that  this  exclusion 
does  not  justify  a  reversal.  Its  views  are  thus  stated  by 
Ladd,  J.: 

"I  am  not  persuaded  that  an  inference  may  be  drawn 
from  the  note  sent  to  defendant  by  prosecutrix,  while  both 
were  in  jail,  that  the  accusation  was  not  made  because 
true,  but  solely  to  bring  about  a  marriage.  The  only  lan- 
guage which  could  possibly  warrant  such  an  inference  is 
the  following:  'The  reason  why  I  told  people  what  I  did 
was  because  I  thought  they  would  then  let  us  get  mar- 
ripd.'     In  the  first  place,  this  does  not  carry  the  implica- 
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tion  that  what  she  'told  people'  waa  nntrue.  What  ahe 
had  told  would  not  naturally  have  been  divulged  but  for 
some  compelling  circumstance,  and  this  she  plainly  states, 
i.  e.,  to  clear  the  way  for  their  marriage.  The  plain  im- 
plication is  that,  but  for  this,  she  would  not  have  told 
their  secret.  Every  word  written  was  entirely  consistent 
with  the  trutlifulDesB  of  her  storj',  and  the  jury  might  not, 
had  the  note  been  before  them,  property  have  inferred  an 
implied  denial  of  the  truth  of  her  accnaatioQ.  Other  por- 
tiona  of  the  note  tend  to  confirm  her  story,  for  it  is  scarce- 
ly pfwsible  that  this  child  of  his  deceased  wife,  scarcely  IS 
yeara  of  age,  would  have  written  him  of  her  love  and  de- 
sire to  marry  but  for  meretricious  relations  previously  ex- 
isting between  them.  Her  mother  had  departed  this  life  in 
November,  1914,  and  she  attained  15  years  of  age  on  April 
20.  1915.  Though  the  defendant  denied  having  sustained 
improper  relations  with  her,  he  testified  that  'sometimes 
Iva  slept  on  springs  and  sometimes  she  slept  with  me.  Mr. 
Wright,  when  building  the  fires,  could  see  the  front  room 
where  Iva  and  I  slept,  and  where  the  view  was  not  ob- 
structed. There  was  perhaps  a  doeen  times  when  Wright 
was  tbere  that  Iva  became  frightened  and  insisted  on  ly- 
ing on  my  bed.  Iva  said  at  these  times  that  she  was  afraid 
to  sleep  alone.'  He  then  swore  that  it  bad  been  her  cds- 
tom  to  sleep  with  him  since  i  or  i^  years  old.  Wright  tes- 
tified that  he  had  boarded  tbere  5  or  6  weeks,  during  which 
defendant  and  this  girl  occupied  the  same  bed ;  and,  coup- 
ling all  this  with  what  appears  in  this  note  and  in  her 
story,,  it  becomes  very  clear  that  there  is  no  implication  that 
she  intended  in  the  note  to  deny  having  told  the  truth. 
Both  say  they  had  repeatedly  occupied  the  same  bed,  and 
tbe  drcnmstance  that  ahe,  aa  a  child,  had  slept  in  his  bed, 
scarcely  justified  their  occnpancy  of  the  same  bed  after 
the  only  Intimate  tie  between  them  had  been  severed  by 
his  wife's  death,  and  she  was  past  the  age  of  puberty.    lu 
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view  of  this  record,  it  aeems  utterly  impossible  that  the 
jury  could  have  construed  the  note  into  a  denial  of  what 
prosecutrix  had  testified  to.  To  do  so  exacts  the  exercise 
of  extraordinary  imaginative  powers  of  such  hi(;h  order 
as  not  to  be  imputed  to  j)eraons  pursuing  the  ordinary 
walks  of  life,  and,  this  being  so,  the  note  could  not  have 
been  accorded  potential  consideration  as  an  item  of  im- 
peaching evidence.  In  my  opinion,  the  ruling  excluding 
the  testimony  of  its  contents  was  without  prejudice,  and 
the  judgment  should  be  affirmed." 

Speaking  for  himself,  the  writer  is  constrained  to  say: 

Upon  analysis,  this  is  an  assertion  that,  first,  no  error 
was  committed,  and,  second,  that,  if  there  was,  the  record 
shows  it  was  without  prejudice.  The  argument  for  the« 
positions  is : 

(a)  The  statement,  "the  reason  why  I  lold  people 
what  I  did  was  because  I  thought  they  would  then  let  us  get 
married,"  does  not  carry  an  implication  that  what  she 
"told  i)eople"  was  untrue,  and  every  word  written  is  en- 
tirely consistent  with  the  accusation  made  by  her  l)eing  n 
truthful  one. 

fb)  'No  inference  may  be  drawn  from  this  that  the  ac- 
cusation that  prosecutrix  had  made  is  false. 

(c)  It  cannot  lie  inferre<I  that  what  was  written  was 
not  written  solely  to  bring  about  a  marriage. 

(d)  The  true  construction  is  that  .she  would  not  have 
told  what  was  trne  except  for  a  compelling  desire  to  clear 
the  way  for  marriage. 

(el  And  that,  therefore;  if  the  note  had  gone  to  the 
jury,  it  could  not  possibly  have  inferred  therefrom  that  any 
denial  of  the  truth  of  the  accusation  had  been  made. 

The  finding  that  there  was  no  prejudice  divides  as  fol- 
lows: (1)  It  is  undisputed  that  the  two  occupied  the  same 
bed  often.  (2)  Though  this  had  continued  ever  since  the 
girl    was  4%  or  5  years  old,  this  does  not  justify  the  con- 
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tiDuance  of  tliis  practice  after  the  mother  had  died,  iu  Ko- 
vember,  1914,  at  which  time  tlie  girl  lacked  some  4  mooths 
of  being  15  years  old,  and  when  she  had  passed  the  age  of 
puberty.  (3)  The  truth  of  the  accnsatlon  has  corrobora- 
tion, because  it  is  scarreiy  possible  that  this  child  of  the 
deceased  wife,  scarcely  15  years,  old,  would  have  written  of 
her  affection  and  desire  to  marry  if  there  had  not  been 
prerionsly  existing  meretricions  relntions.  (i)  The  entire 
note  is  so  worded  that,  when  hacked  up  by  the  testimony 
tending  to  show  that  the  accusation  was  a  truthful  one, 
it  becomea  very  clear  that  there  was  no  intention  to  deny 
that  she  had  told  the  truth.  (5)  For  which  reasons,  the 
jnry  could  not  have  accorded  tiie  note  potential  cousidera- 
tion  as  an  item  of  impeaching  evidence,  and  to  have  in- 
ferred from  the  note  a  confession  that  the  accusation  was 
false,  exacts  the  exercise  of  extraordinary  imaginative 
powers  of  such  liigh  order  as  not  to  be  imputable  to  per- 
sons pursuing  the  ordinary  walks  of  life. 

With  all  due  respect,  the  writer  of  this  dissent  thinks 
that,  passing  all  else,  the  majority  has  confused  error 
with  rendering  error  non-prejudicial,  overlooked  the  differ- 
ence between  u  jury  question  and  what  is  establishe<i  as 
matter  of  law,  and  has  so  intermingled  what  is  sound, 
standing  alone,  as  that  the  deduction  from  the  combination 
is  untenable.  Assume,  with  the  majority,  that  the  evi- 
dence of  intercourse  was  exceedingly  strong.  That  may 
work  that  error  in  exduding  the  note  was  not  prejudicial. 
But  it  does  not  sustain  tiie  argument  that,  therefore,  the 
note  did  not  contain  an  admission  that  the  writer  had 
falsely  accused  defendant  of  having  had  intercourse.  That 
ifl  self-evident.  For,  if  the  note  had  the  words,  "I  swore 
falsely  in  saying  yon  had  connection  with  me,"  the  state- 
ment would  be  in  the  note,  and  the  jury  would  have  to  find 
that  it  was,  even  if  defendant  admitted  the  intercourse. 
So  of  a  related  argument.     Rven  if  it  be  true  that  people 
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rarely  say  they  have  testified  falsely  wheo  they  have  tes- 
tified truly,  that  would  hardly  be  material  if  the  admis- 
aioD  i»  made.  Aod  on  the  other  hand,  if  there  be  no  such 
admission,  that  such  an  one  is  rarely  made  is  quite  imjna- 
terial  and  irrelevant. 

He  agrees  that,  if  the^  note  as  matter  of  law  contains 
no  adroission  of  a  false  accusation,  it  had  no  direct  mat- 
ter of  potential  impeachment,  but  U  not  able  to  agree  that, 
if  the  jury  could  find  that  the  writing  had  such  admission, 
it  was  right  to  exclude  the  writing  because  the  evidence 
of  guilt  was  strong.  The  fact  that  the  jury  believed  the 
prosecutrix  gave  the  evidence  its  greatest  item  of 
strength.  Without  believing  her,  it  is  highly  probable  that 
there  would  have  been  no  conviction.  It  was  surely  never 
before  held  that,  because  testimony  is  strong,  it  was  not 
permissible  to  show  that  a  witness  who  contributed  greatly 
to  its  strength  had  stated  out  of  court  what  vitally  dis- 
credited his  testimony.  In  the  last  analysis,  the  majority 
holds,  on  this  head,  that  because,  when  a  thing  ig  tiot  said 
in  a  letter,  the  letter  has  no  impeaching  effect,  therefore 
it  was  not  said. 

If  the  note  had  stated,  "The  reason  why  I  swore  faliK- 
ly  to  what  I  did  was  to  bring  about  our  marriage,"  the 
majority  would  be  with  the  writer.  If  it  stated,  "I  truth- 
fully swore  you  had  intercourse  with  me  because  I  be- 
lieved that  would  promote  our  marriage,"  he  would  still 
think  the  note  should  not  have  been  excluded.  For  the 
jury  conld  find  that  the  desire  for  marriage  was  a  motive 
for  making  the  accusation,  falsely.  But  in  the  supposed 
case,  he  would  agree  that  the  note  contained  no  direct  ad- 
mission that  the  accusation  was  false.  Unfortunately  for 
ease  in  settling  the  question  before  ns,  prosecutrix  made 
neither  of  these  plain  statements.  What  she  did  say  was: 
"The  reason  why  I  told  people  what  I  did  was  because  I 
thought  they  would  then  let  us  get  married."    He  agrees 
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that  this  is  not  saying,  in  so  many  words,  "The  only  justi- 
fication I  had  for  accusing  you  is  that  I  wanted  to  pro- 
mote our  marriage."  But  what  is  enumerated  exclude 
what  IB  not.  And,  while  the  jury  could  find  that  here  was 
no  admission  of  false  accusing,  and  that  all  that  is  ad- 
mitted is  that  the  truth  was  told  to  help  bring  about  the 
marriage,  it  could,  he  thinks,  find  also  that,  when  one 
writes  he  told  something  for  the  reason  tbat  he  hoped 
thereby  to  bring  about  a  marriage,  he  admits  there  is  no 
other  reason  for  having  told  it,  which  excludes  the  reasou 
that  he  told  it  because  it  was  the  truth.  He  agrees  that 
the  jury  could  find  that  no  (alse  accusatiou  is  admitted, 
bnt  does  not  believe  that  either  the  trial  or  this  court  has 
the  right  to  say  that  no  juror  could  reasonably  say  that 
such  an  accusation  was  admitted.  That  is  juat  what  the 
majority  effectuates.  It  is  no  answer  to  say  tbat  any  juror 
who  did  BO  would  have  to  have  extraordinary  imaginative 
powers  of  such  high  order  aa  may  not  he  imputed  to  per- 
sons pursuing  the  ordinary  walks  of  life.  We  may  assume 
that  the  panel  would  not  have  twelve  men  thus  endowed, 
or  burdened,  as  yon  please.  But  it  might  have  one  who 
bad  more  power  to  infer  than  is  possessed  by  judges  of  this 
ooort.  That  he  has  is  no  reason  why  he  should  be  not  al- 
lowed to  vote  against  conviction ;  no  reason  why  he  should 
not  be  allowed  to  consider  some  item  of  evidence  in  fear 
that  he  was  able  to  see  something  in  it  that  these  judges 
would  not  be  able  to  see.  It  is  no  ground  for  challenging 
a  juror  that  he  has  more  than  average  faculty  for  infer- 
ence, analysis  and  deduction,  or  even  that  he  has  a  pow- 
erful imagination.  Tbe  facts  are  to  be  found  by  juries, 
and  by  use  of  such  powers  as  they  have,  even  if  these 
differ  from  those  we  have.  We  may  not  say  that  a  jury 
may  not  And  a  fact  which,  with  our  own  endowment,  we 
would  not  have  found.  The  writer  thinks,  too,  that  an- 
other argument  of  the  majority  is  two-edged.     True,  thi^ 
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jury  could  have  found  from  the  letter  that  there  had  bceu 
illicit  relations,  becaiiae  the  girl  would  not  write  as  she 
did  if  there  had  not  beea.  At  the  outset,  if  the  letter  had 
both  good  and  ill  for  dufendant,  that  was  no  justificatioii 
for  excluding  it  over  his  objection.  He  had  the  right  to 
take  the  chance  whether  one  view  of  it  would  help  hiin 
mure  than  another  would  hurt.  But,  aside  from  tliiit, 
even  as  the  tone  of  the  note  might  tend  to  prove  inter- 
i-ounte,  U  might  lead  a  jurv  to  think  that  uu  such  affection 
a&  the  note  evinces  would  exist  if  defendant  had  wn)nged 
its  writer. 

The  essence  of  the  errof  of  the  majority  i^  that  it 
holds  that  the  letter  can  bear  but  one  construction,  as  mat- 
ter of  law.  The  writer  thinks  that  reasonable  men  could 
so  construe  it,  and  that  equally  reiisonable  men  could  find 
the  construction  which  defendant  ui^es.  Even  for  this 
ultimate  view,  I  find  that  I  am  not  wholly  without  sup- 
port. In  mparf  c.  United  IStates,  15  Sup.  i't.  Rep.  27:t,  at 
;CJ4,  the  majority  upheld  a  trial  court  in  instnicting  a  jnry 
that  they  must  convict  of  murder  or  nothing.  Justiii's 
Gray  and  Shiras  diasenteii  from  such  conclusion,  and  in  so 
doing,  said : 

''He  (the  trial  court)  thus  substituted  his  own  de- 
cision upon  this  question  of  fact  fur  the  decision  of  the 
jnry,  to  which  the  defendants  were  entitled  under  the  Con- 
stitution and  laws  of  the  United  States.  If  alt  the  jus- 
tices of  this  court  should  concur  in  the  opinion  of  the  judge 
below  upon  this  question  of  fact,  still  the  defendants  have 
not  had  the  question  decided  by  the  only  tribunal  com- 
petent to  do  80  under  the  Constitution  and  laws." 

The  writer  agrees  that  a  case  for  the  State  might  he 
so  strong  a3  that  excluding  some  evidence  would  be  proven 
to  be  error  without  prejudice,  but  does  not  agree  that  here 
i%  ench  a  case.  The  defendant  denies  guilt.  The  testi- 
mony of  the  prosecutrix  is  wenkcncd  by  this  letter,  which 
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we  must  consider  on  the  qaeBtion  of  whether  the  strength 
of  the  evidence  cures  excluding  the  letter.  While  it  is  true 
that  tile  parties  ocpupied  the  same  bed,  it  is  also  true  thflt 
tbiB  was  done  with  absolute  lack  of  concealment,  and  that 
there  is  no  dispute  of  his  statement  that  she  came  to  his 
bed  because  she  was  frightened,  which  sustains  defendant 
in  his  claim  that  no  wrong  was  thought  of,  or  done.  The 
writer  has  no  desire  to  deny  that  the  practice  was  highly 
repugnant  to  the  usual  standards  of  refined  living.  But 
there  are  many  who  are  coarse  and  have  no  conception  of 
these  standards.  That  disr^ard  invites  miasionary.  work, 
bnt  must  still  be  an  argument  for  innocence  when  prac- 
ticed ,by  those  who  have  no  appreciation  of  these  stand- 
ards. 

In  the  opinion  of  the  writer,  the  cause  should  be  re- 
manded for  a  new  trial  on  account  of  the  exclusion  of  the 
letter,  hut,  as  the  majority  think  otherwise,  the  judgment 
below  will  stand — Affirmed. 

All  concur  as  to  Divisions  I,  II,  III  and  IV  of  the 
opinion.  .As  to  affirmance,  I^add,  Weaver,  Evans,  Preston 
and  Stevens,  JJ.,  concur. 


J.  J.  Wilson,  Appellee,  v.  Asa  Oibbs,  Appellant. 

BSOKBBSi    OompensaUon — Exprsw    Ooutract — Evidence    uid   Oon- 

1  dnsloiu.  A  broker  who  bases  hla  right  to  recover  comrniBBion 
on  an  express  contract  providing  a  stated  sum  per  acre,  must 
establish  such  express  contract  by  showing  the  language  used  by 
the  parties,  not  his  (the  broker'a)  legal  conclusion  drawn  from 
aucb  langnage.  So  held  where  .tbe  broker,  having  obtained  tbe 
owner's  price,  assumed  that.  If  ho  sold  tbe  land  at  an  advance 
of  |5  per  acre,  such  f5  would  be  hie  coinmiseioni 

BBOKBES:       Compensation — Action     to     Becover— Endeuce — Snffl- 

2  dvacy.  Evidence  reviewed,  and  held  Insulbcient  to  show  such 
performance  b;  a  broker  ot  his  alleged  contract  for  commission 
(asaumtng  the  same  to  be  established)  as  f-o  Justify  recovery. 
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BBOKEBS;      Compeiufttloii — Mntud   SnboUUiUoii   vt    Oontnet — B(- 

3  f«ct.  A  brober  [orfeftB  hla  rlgbt  to  baae  a  claim  tor  commlB- 
Blon  on  a  certain  epeclfied  contract  negotiated  by  talm,  when, 
after  ao  negotiating  It,  be,  without  making  any  claim  to  a  com- 
mlBBlon  tbereunder,  acquiesces  In  the  aubatltutlon  of  a  nete 
agreement  between  the  parties. 

BBOKEBS:       Oompensatlon  —  Sale  —  Produdng   PnidusBr — Bbmh- 

4  tlala.  An  agent,  to  be  entitled  to  recover  commlaaloiiB  upon  an 
alleged  sale,  or  for  tbe  production  ot  an  alleged  purchaaer,  must 
show  what  authority  wsa  glveu  blm  by  the  principal,  what 
terma  he  was  authorized  to  make,  and  that  he  made  a  sale  on 
the  very  terms  authorized,  or  produced  a  purchaaer  ready,  will- 
ing and  able  to  purchase  upon  the  precise  terma  autborlzed. 
Where  the  agent  had  foroolten  part  of  the  terms,  held,  he  waa 
not  entitled  to  recover. 

Appeal  from  Hancock  District  Cowt. — C.  H.  Kkllky, 
Judge. 

Monday,  Dbcbmber  18,  1916. 

Bbhearino  Drnibd  Fbiday,  Junb  22,  1917. 

Aci'ioN  at  law  upon  an  alleged  contract  bj  which  the 
defendant  nndertook  to  pa;  the  plaintiff  a  stipulated  com- 
pensation for  the  production  of  a  purchaaer  ready,  will- 
ing and  able  to  bu;  the  defendant's  land. — Reversed  and 
remanded. 

Btythe,  MarkUy,  Rule  &  Smith,  and  John  HamUl,  fop 
appellant. 

Seneff,  Blvts  d  Witiver,  for  appellee. 

Wkaveh,  J.— The  plainti£E  alleges  that  he  'a  a  real  es- 
tate agent,  and  that  defendant  listed  with  him  a  farm  of 
280  acres  for  sale  at  _fll5  per  acre  net;  that,  on  the  fol- 
lowing day,  plaintiff  found  a  purchaser  for  the  propertj' 
ready,  willing  and  able  to  buy  the  same  at  |120  per  acre 
on  the  terms  prescribed  by  defendant,  but  defendant  re- 
fused to  make  or  complete  the  sale,  and  he  therefore  asks 
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jadgment  for  tbe  recover;  of  luB  commiasion  at  the  rate 
of  fS.per  acre.  By  an  amendment  to  the  petition,  it  is 
alleged  that  said  agreement  sned  upon  was  partly  in  writ- 
ing and  partly  oral,  and  that  the  written  portion  is  embod- 
ied in  a  letter  written  to  plaintiff  by  one  Arnold,  saying : 

"I  want  to  tell  you  that  one  80  of  the  Gibba  farm  has 
been  sold  today  at  fdS  per  acre;  another  80  will  probably 
be  sold  within  a  few  days  at  the  same  figure ;  this  leaves 
280  acres  with  all  the  improvements.  The  price  will  be 
changed  on  this  280  to  f  115  per  acre.  If  yon  think  of  do- 
ing anything  with  this,  I  believe  it  will  not  be  long  till  the 
whole  farm  is  sold." 

The  answer  of  defendant  denies  the  petition.  He  fur- 
ther denies  having  any  dealing  with  the  plaintiff,  except 
as  follows:  That  plaintiff,  with  one  Stauffer,  another 
real  estate  dealer,  and  one  Guth,  came  to  defendant's  home, 
exhibiting  the  letter  written  by  Arnold.  Plaintiff  or  tl^tauf- 
fer  n^de  inquiry  concerning  the  land,  and  defendant  told 
them  his  price  was  (120  per  acre.  Thereupon,  Stauffer 
said  he  would  take  the  land  at  |120  per  acre.  Defendant 
knew  Stauffer  to  be  a  man  of  no  means,  and  declined  to 
consider  the  offer.  Just  at  this  time,  according  to  his  story, 
another  party  of  real  estate  agents,  led  by  one  Kluckhorn, 
drove  up,  and  Kluckhorn  asked  for  and  was  given  an  op- 
tion until  the  following  Monday  morning  to  make  the  pur- 
cbase  at  that  price.  Learning  of  this,  Staoffer  tben  asked 
for  an  option  to  buy  at  |120  per  acre  if  Kluckhorn  did  not 
take  the  land.  Plaintiff,  Stauffeur  and  Outh  then  drove 
away,  but  soon  returned,  and  then  for  the  first  time  in- 
formed defendant  that  Guth,  instead  of  Stanffer,  was  tbe 
man  who  wanted  to  make  the  purchase,  and  Outh  said  that 
if  Kluckhorn  did  not  take  the  property,  he  would  himself 
bny  it  at  |12ft  per  acre;  but  before  the  interview  was  con- 
clnded,  Guth  raised  his  offer  for  the  land  to  |125,  if  the 
sale  to   Kluckhorn   did    not   materialize,    and,    upon    the 
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strengtli  of  this  offer,  the  defeiidant  agreed  tbat,  in  the 
event  Kluckhorn  did  not  exercise  his  option  to  purchase, 
he  would  sell  to  Guth  at  the  last  mentioned  price,  and 
would  paj  plaintiff  a  conimiasion  thereon.  I^ter,  on  the 
same  or  the  following  day,  and  before  the  expiration  of 
the  Klnckhorn  option,  Guth  notified  defendant  in  writing 
that  he  would  not  buy  the  land  unless  he  could  get  it  at 
fll5  per  acre,  and  informed  him  that  he  need  not  delaj' 
another  sale  because  of  the  option  given  him  at  the  larger 
price.  Defendant  further  pleads  that  plaintiff,  Stauffer 
and  Guth  were  all  present  when  the  agreement  was  made  be- 
tween himself  and  Guth  on  the  basis  of  |125  per  acre,  and 
acquiesced  therein,  plaintiff  making  no  claim  that  be  had 
earned  or  was  entitled  to  any  commission  on  any  other 
basis  or  consideration  than  the  conipletion  of  the  proposed 
sale  to  Guth  at  |125  per  acre. 

The  issues  thus  joined  were  tried  to  a  jnry,  which  re- 
turned a  verdict  for  plaintiff  for  the  full  amount  of  his 
claim.  From  the  judgment  on  this  vtrdict,  defendant  ap 
peals. 

i.     At  the  conclusion  of  the  testimony, 
■  pe^aaOon':  ei"    defendant  moved  the  court  for  an  instruc- 
--■- —   --'      tion  to  the  jury  that  plaintiff  had  failed  to 


produce  evidence  of  the  making  of  the  con- 
tract sued  upon.  Tliis.  with  other  requested  instructions, 
tantamount  to  a  pewmptory  dii-ection  for  a  verdict  in  de- 
fendant's favor  becauBe  of  inanfHciency  of  evidence,  was 
overruled.  In  his  motion  for  new  trial,  defendant  agaiiJ 
raised  the  objection  that  the  verdict  ih  without  sufficient  enp- 
port  in  the  evidence.  The  issues  joined  by  the  petition  and 
answer  leave  no  i-ooni  for  a  recovery  by  plaintiff  npon  an 
implied  agreement  or  npon  quantum  meruit.  To  recover 
at  all,  he  nui»t  prove  an  express  contract  to  pay  him  the' 
commission  for  which  he  demands  a  recovery.  In  this. 
we  are  of  the  opinion  that  plaintiff  distinctly  failed.    In 
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the  flrat  plac«,  the  letter  of  Arnold,  pleaded  as  part  of  the 
contract,  and  apoken  of  in  argument  aa  cooetitating  the 
plaintiff  an  agent  for  the  defendant,  has  no  such  apparent 
nieaniDfc  or  effect.  IMaintitS,  in  hi»  testimou;,  aajB  no 
more  than  that  Ai-uold  had  issued  a  circular  (not  in  evi- 
dence), listing  or  advertising  something  over  400  acres  of 
defendant's  lands  for  sale,  and  had  handed  or  sent  him  a 
cop;  of  Uie  circular,  and  that  thereafter  he  had  received 
thin  letter.  There  is  nothing  Ui  the  letter  expressly  or  im- 
pliedly, aothoriztng  plaintiff  to  act  as  agent  of  either  the 
defendant  or  Arnold,  and  no  suggestion  of  commissions  in 
any  amount,  (^niing  next  to  the  interview  between  plain- 
tiff and  defendant,  in  which  mention  was  made  of  this  let- 
ter, we  find  it  quite  barren  of  evidence  of  the  alleged  con- 
>  tract  sued  upMi.  The  contract  or  agreement  was  made,  if  at 
all,  on  the  morning  when  the  plaintiff,  8tauffer  and  Guth 
went  to  the  defendant's  farm.  On  arriving  at  the  place, 
plaintiff  says  he  left  the  automobile  and  went  into  the  yard, 
where  he  found  the  defendant,  and  there  ensued  the  con- 
versation on  which  he  relies.  Neither  Guth  nor  Stauffer  wat 
present,  and  (or  the  facts  as  to  their  conversation,  we  have 
to  l»ok  only  to  the  testimony  of  the  plaintiff  and  defend- 
ant. The  defendant  denies  having  then  made  any  agree- 
ment with  the  plaintiff  authorizing  him  to  sell  the  land, 
but  says  be  told  him  the  selling  price  was  $120  per  acre, 
and  that  nothing  whatever  was  said  about  cummiasions. 
The  plaintiff  says  he  showed  defendant  Arnold's  letter,  and 
aBked,  "Can  I  go  on  and  sell  the  farm?"  and  that  defend- 
ant said  he  could.  To  the  question,  "What  did  you  say  to 
him  abont  the  price?"  plaintiff  answered,  "Well,  I  said 
fU5;  there  I  told  him — he  said  I  could  have  all  over  that 
I  coald  get."  It  will  be  observed  that  the  answer  is  in  the 
natuie  of  the  conclusion  of  the  witness,  rather  than  nn  at- 
tempt to  state  the  exact  language  of  the  defendant  from 
which  it  in  drawn,  and  furthermore  does  not  state  the  cou- 
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tract  as  it  is  pleaded.  That  it  waa  a  mere  concIuaioQ  or 
inference,  and  that  as  such  it  was  without  real  foundation, 
ia  demonstrated  wBeu  the  witness  was  led  to  repeat,  tw 
best  be  could,  the  very  conversation  had.  And  this  is  his 
version  of  it.    He  says: 

"I  told  him  Mr.  Arnold  wanted  me  to  sell  the  farm. 
He  said,  'All  right;  yon  can  go  ahead  and  sell  it.'  And 
I  said,  'I  have  a  buyer  for  it;'  and  he  said,  'At  $116?'  and 
I  said,  'Yes.'  He  said  'All  right'  He  eaid,  'The  best  thing 
to  do  is  to  sell  it;'  then  I  went  out.  I  went  out  and  told  him 
the  place  was  for  sale;  showed  him  the  letter  and  told  him 
that  Mr.  Arnold  had  asked  me  to  sell  the  place.  Q.  Waa 
the  conversation  as  yon  swore  to  it  at  the  last  term?  A. 
Yes.  He  told  me  to  go  ahead  and  sell  it  at  |115  an  acre. 
/  understood  from  that  he  had  authorized  me  to  sell  the 
land  at  |115  an  aore.  Then  I  immediately  went  to  see  Mr. 
Outh.  Mr.  Btauffer  was  with  me.  Q.  Kow  when  yon 
went  out  to  see  Mr.  Outh,  you  told  Mr.  Outh  .that  Mr.  Arn- 
old's price  was  {120  an  acre,  didn't  you?  A.  That  was 
my  price.  Q.  Yon  told  Mr.  Guth  that  the  price  of  the 
land  was  fl20  an  acre,  didn't  you?  A.  I  did  so.  Q.  And 
you  told  him  also  that  Arnold  or  Qibbs  had  raised  the 
price?  A.  I  don't  remember  if  I  did,  I  am  sure.  I  might 
have  said  that  Oibbs  had  raised  the  price  to  {120  an  acre; 
I  don't  remember  now.  Q.  Your  understanding  was  that 
you  were  to  sell  this  land  for  |120  an  acre,  and  that  you 
could  take  the  difference  for  your  commissions?  A.  I  wsi 
to  get  all  over  J115.  Q.  Were  you  to  get  all  the  money  that 
Oibbs  received  for  that  land  over  fll5  an  acre?  A.  I  waa 
pricing  it  at  f  120  and  he  was  pricing  it  at  (115.  I  waa 
to  get  the  (5  an  acre.  I  a«su^ned  that  I  vxyuld  get  the  (5  an, 
acre  for  my  commiSBioti.  Q.  But  you  and  Mr.  Gibbs  didn't 
talk  anything  about  that?  A.  Well,  I  waa  giving  him 
iohat  he  asked.  Q.  You  were  going  to  take  all  yon  couW 
get  above  that  ?    A,     I  was  getting  |5." 
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In  another  place,  he  says  that,  because  Gibbs  said  his 
price  was  $115,  "for  that  reason  I  thought  that  anTthing 
I  contd  get  above  that  should  be  mine."  In  short,  plain- 
tiff proceeds  upon  the  theory  that,  having  ascertained  de- 
fendant's price  for  the  land,  be  was  St  liberty  to  speculate 
npon  it  by  quoting  a  higher  price  to  his  all^:ed  customer 
and  retaining  for  himself  all  tbe  margin  of  profit  That 
such  theory  of  the  law,  though  perhaps  quite  largely  enter- 
tained by  agents,  is  erroneous,  no  lawyer  will  question. 
It  is  not  necessary  to  charge  plaintiff  with  bad  faith  in  such 
assumption.  It  is  sufficient  that  bis  own  statement  of  tbe 
facts  does  not  in  law  justify  bis  conclusion  as  to  the  effect 
of  the  agreement  to  which  he  testifies.  It  is  true  also  that, 
if  he  were  sning  on  a  quantum  meruit  for  the  value  of  hie 
MTvices,  if  any,  his  testimony  would  probably  be  snfQcient 
to  sastuin  a  finding  that  be  was  authorized  to  sell  or  find 
a  purchaser  for  the  land,  but  this,  we  have  seen,  is  not, 
enough  under  the  issues,  and  to  recover,  be  must,  as  we 
have  already  said,  establish  tbe  agreement  as  alleged,  and 
this  is  to  be  done  by  showing  the  language  used  by  the  par- 
ties at  the  time,  and  not  simply  the  plaintiff's  legal  con- 
clusion drawn  therefrom. 

II.     Even  if  the  correctness  of  the  fore- 
^  S^tioV:  '^'  going  be  thought  open  to  doubt,  and  if  we 

(km  to  recover :.,,  j.ij....™. 

erHciice:  bdib-  should  sssume  that  plaintiff  made  a  case 
sufficient  to  support  a  finding  that  a  con- 
tract such  as  be  alleges  was  entered  into  with  the  defend- 
ant, we  are  still  of  the  opinion  that,  as  a  matter  of  law, 
the  evidence  of  performance  by  the  plaintiff  is  not  auffl- 
cient  to  sustain  a  verdict  in  hia  favor.  Plaintiff's  story  is 
that,  after  bis  talk  with  defendant,  he  went  back  to  Guth, 
told  him  that  the  price  was  |120  per  acre,  and  that  the 
latter  finally  said  to  him  (plaintiff)  that  he  would  take 
the  land.  This  he  says  he  reported  to  defendant  when,  to 
use  the  language  of  the  witness : 
Vol.  180  U.—3Z 
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"He  wanted  to  make  IiIb  flnd-out;  be  would  see;  said 
lie  would  think  it  over.'' 

Whatever  may  have  been  the  reason  for  this  hesitation, 
whether  it  was  to  satisfy  himcelf  as  to  the  financial  ability 
of  the  proposeil  purchaser  or  for  any  other  reaaon  sound  or 
unsound,  it  is  dear  that  the  seller  and  buyer  were  not  yet 
brought  together.  It  was  during  the  interim  caused  by  thia 
hoHitation  on  defendant's  part  that,  according  to  plaintiff, 
the  other  party  of  real  estate  iigents  a])peared  ou  the  sceue. 
and,  before  anytbiug  further  (Mssed  between  the  parties  to 
this  action,  defendant  gave  to  Kluckhom  an  option  until 
the  next  Monday  luorning  to  bny  tlie  land  at  |120  per  acre. 
Of  thi»  act  on  the  part  of  defendant,  plaintiff  and  Oath 
appear  to  have  uuide  no  compbiint.  exce]it  a  remark  by  one 
of  them  that  they  had  not  been  treated  right ;  but  an  nnder- 
standing  was  finally  reached  that,  if  Kluckborn  did  not 
take  the  land  ou  Monday,  plaintiff  or  his  customer  could 
have  it  at  the  same  figure — $120  per  acre.  There  is.  dis- 
pute over  this  matter,  but  snch,  in  sub»tanc«,  is  the  state- 
ment of  jtlaintiff.  riaintiff,  Staufter  and  fluth  then  drove 
away,  but  within  an  hour  came  back,  aud  reopened  the 
matter  with  defendant,  and  finally  fluth  offerotl  |I25  an 
acre  for  the  land,  provided  Kluckhorn  did  not  take  it  on 
Monday.  Thia,  according  to  plaintiff,  was  agreed  upon,  and 
that,  in.  case  Huch  sale  was  made,  defeudant  was  to  pay  a 
commission  of  |i)  iier  acre.  I>ater.  on  the  wnne  day,  Guth  no- 
tified the  defendaut  in  writing  of  the  withdrawal  of  his  offer, 
and  refused  to  take  the  land  at  any  price  in  excess  of  |115 
\ter  acre.  Guth  us  a  witness  saya  that  he  had  no  personal 
talk  or  negotiation  with  defendant  until  be  came  back  with 
plaintiff  the  second  time,  and  the  entire  evidence  strongly 
tend.i  to  show  that  this  was  the  first  time  that  defendant 
waa  given  to  understand  that  Guth,  instead  of  HtauScr. 
was  the  proposed  buyer.  Gnth's  version  of  his  ovm  con- 
nection with  the  transaction   is  as  follows: 
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"I  was  a  witness  ut  the  former  trial.  Know  J.  J. 
Staoffer  and  J.  J.  Wilson,  I  went  ont  to  Gibbs'  farm  with 
atanffer  and  ^VHson  on  the  2(lth  of  May.  When  I  went 
out  there,  I  didn't  naj  anything  to  speak  of.  I  left  it  to 
Staoffer  and  Wilson,  the  first  time.  Tlie  second  time,  I  told 
him  it  was  me  that  wanted  the  plaee.  That  was  after 
I  came  back.  Th^n  I  told  him  it  was  me  that  wanted  the 
place,  and  Gibbs  said  Kluckhom  had  an  option  till  Mon- 
day. Before  that  time,  J.  .1.  Staiiffer  had  been  talking  with 
Mr.  Gibbs  about  buying  it.  I  did  not  ask  Gibbs  his  price 
the  first  time  1  was  there.  Q.  No,  but  the  second  time 
you  were  there,  what  did  you  say?  A.  Yes,  I  knew  the 
price  was  $120,  and  we  offered  him  $125  the  second  time. 
Wilson  and  I  did  not  talk  it  over  before  I  offered  Qibhs  $125 
an  acre.  Before'we  left  Gibbs  the  first  time,  I  heard  from 
Wilson  and  Stauffer  that  Gibbs  had  given  an  option  to 
Kluckhom;  then  I  started  away  and  went  back,  and  then  I 
told  Gibbs  that  I  was  the  man  that  wanted  to  buy  it.  He 
told  me  there  was  an  option  on  it.  Q.  Now  did  Mr.  Wil- 
son at  any  time  say  to  you,  Mr.  Gutb,  that  you  would  have 
to  make  a  payment  of  $2,400,  first  payment?  Cash  pay- 
ment? A.  No,  sir.  Q.  Did  you  have  $2,400  to  make  a 
cash  payment?  A.  No,  sir.  Q.  Was  any  kind  of  a  sale 
ever  made  known  to  yon,  except  after  this  $125  contract 
was  made?  A.  No.  Q.  WaH  there  anything  said  at  all 
about  what  was  to  he  done  or  how  long  a  time  was  to  lie 
on  the  balance,  or  how  much  interest  there  was  to  be,  or 
anything  about  the  abstracts,  or  anything  connecte<t  with 
the  general  terms  of  sale,  until  after  you  went  back  there 
the  second  time  and  talked  about  the  $125?  A.  No.  Q. 
And  when  did  you  ask  Mr.  Giblts  as  to  the  terms?  A.  Tliat 
was  the  next  day.  I  authorised  Mr.  Nisson  to  write  ex- 
hibit 'E,'  and  I  mailed  it  the  31st  of  May. 

."Exhibit  'E'  offered  in  evidence.  No  objections.  Beads 
as  follows : 
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"ParmepH  Savings  Bauk,  McBervey,  Iowa,  May  29tli, 
1912.  Mr.  F.  A.  Arnold,  Cashier,  Klemme,  Iowa.  Dear 
sir:  Mr.  August  Gutb  is  Just  in  liere  and  requested  me  to 
write  you  that  he  would  not  take  the  Gibbs  farm,  unless 
he  could  get  it  at  |116,  as  he  first  offered  yon,  and  you  are 
not  to  delay  another  Bale  for  bim,  because  the  deal  was  to 
be  kept  open  till  Monday.  Your^  trqly,  A.  J.  NisBon, 
Caabier. 

"After  I  came  back,  there  was  talk  that  I  would  take 
it  at  fl25  an  acre,  in  case  Klnckhom  didn't  buy  it.  Nothing 
by  Gibbs  about  a  comniisBioD. 

"Cross-examined :  I  testified  at  the  prlvious  trial  that 
the  reason  that  I  wrote  the  letter  was.becauBe  I  thought 
Qibba  was  trying  to  play  me  up  against  other  buyers.  At 
'  the  former  trial  the  question  was  asked:  Q.  What  did 
yon  say  as  to  the  matter  of  terms,  whether  the;  were  sat- 
isfactory? A.  I  don't  know  as  we  talked  about  terms; 
maybe,  hut  I  have  forgotten.  Q.  That  is  the  truth,  isn't 
it?  A.  Yea,  sir.  I  testified  I  don't  remember  what  was 
said  at  that  time  about  terms,  but  I  know  I  said  I  would 
take  the  land  at  f  120  an  acre.  I  wasn't  going  to  get  it  for 
9120.  I  told  Wilson  I  would  take  it  at  $120.  I  testified  X 
would  take  it  at  fl20  an  acre,  and  whatever  terms  Mr.  Wil- 
son made  were  satisfatitory.  Dou't  recall  what  Mr.  WilsoD 
told  me  about  terms.  Q.  Then  there  is  another  question : 
'When  Mr.  Wilson  told  you  that  you  could  buy  the  place 
at  fl20  an  acre,  state  whether  or  not  you  were  ready,  will- 
ing and  able  to  buy  this  farm  at  that  time  on  the  price 
and  terms  as  given  you?  And  your  answer  was,  'Yes,  sir,  I 
was.'  A.  I  testified  so.  I  then  testified  that  Mr.  Eluckhom 
arrived.  Q.  You  don't  remember  the  details  of  the  terms, 
but  whatever  they  were,  they  were  satisfactory  to  you,  and 
you  said  yon  wonld  take  them  ?  A.  Yea,  sir.  Q.  I  believe 
that  is  all.  Oh,  jnat  a  minute.  Mr.  Gutb,  you  were  able  to 
rai8e»2,400?    A.    Yes.    When  Mr.  Gibbs  came  back  he  did 
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not  say  he  would  try  to  spoil  the  other  deal.  He  said  he  got 
an  option  until  Uonday,  and  I  will  have  to  see  Kluckhom ; 
uid  he  would  try  to  get  it  for  him.  There  bad  been  talk  of 
Btauffer  and  I  bnying  it  together,  but  before  I  left  the  place, 
Elackhoro  came.  I  told  Stauffer  I  would  like  to  take 
the  place  by  myself. 

"Redirect  examination :  The  first  time  I  waa  there,  I 
didn't  talk  to  Ur.  Gibbs  at  all.  The  second  time,  or  be- 
fore I  went  away,  I  understood  from  either  Wilson  or 
Stanffer  that  he  had  given  an  option  to  somebody  elae.  Up 
to  the  time  that  I  made  the  offer  of  fl23  no  terms  were 
talked  over  or  agreed  opou  at  all. 

"BecrOBS-examination :  I  don't  remember  of  talking 
oter  terms  with  anybody.  There  was  something  said  about 
five  per  cent,  bat  that  was  the  next  day,  when  I  waa  there 
with  Oibba  alone.  I  saw  Gibbs  when  I  was  there  the  first 
time,  but  didn't  talk  to  him.  Mr.  Wilson  was  doing  the 
talking  with  Gibbs." 

"Redirect  examination :  The  result  of  Mr.  Wilson's  talk 
was  that  he  informed  me  that  Mr.  Kluckhom  had  an  option 
until  Monday.  Later,  I  went  back  and  made  the  contract 
at  1125." 

Plaintiffs  story,  as  developed  on  cross-ex  ami  nation, 
concenting  the  interview  with  defendant  and  the  arrange- 
ment to  sell  to  Onth  at  f  125  per  acre,  contingent  upon  the 
failure  of  Kluckhom  to  take  advantage  of  his  option,  m 
bere  quoted  from  the  record.  After  stating  his  recollection 
of  what  had  occurred  up  to  the  arrival  of  the  Kluckhom 
par^,  be  proceeds: 

"I  don't  remember  anything  further  that  was  said  be- 
tween Mr.  Gibbs  or  between  Quth  and  Gibbs,  until  after 
the  other  car  came  in.  Mr.  Gibbs  came  back  from  the  car 
and  said  he  would  give  those  people  an  option  until  Mon- 
'^y  at  fl20  an  acre,  and  if  they  didn't  take  it,  we  could 
luve  the  farm.     Q.    You  could  have  the  farm  at  what? 


502  Wir-soN  V.  Gibbs.  [180  Iowa 

A.  Yen,  that  is,  (Jutli  could  have  it  at  1120.  Q.  If  these 
pfople  didn't  talie  it  on  Monday  or  by  Mondsiv.  vchi  could 
have  it  at  |120?  A.  Yes,  we  could  have  the  furin.  Q. 
Well,  then,  what  was  said  after  that?  A.  Well,  Mr.  Outh 
told  him,  told  Kfr.  Gibbs,  thot  he  was  not  treated  right  od 
the  farm,  and  we  talked  there  awhile.  I  don't  retnemher 
all  that  happened,  hut  we  went  away.  Q,  Yon  went  away 
with  the  understanding  that  Mr.  Guth  could  have  the  land 
on  Monday  for  |120,  provided  Mr.  Kluckbom  did  not  bnj 
it  in  the  meantime,  didn't  you?  A.  No,  he  told  Mr.  GntU 
he  conld  have  the  place,  providing  Mr.  Elnokhorn'B  man 
would  not  take  it ;  that  he  gave  them  an  option  until  Mon- 
day. Q.  Then  when  you  went  away,  you  supposed  that  it 
would  be  a  sale  to  Gutb,  provided  Kluckhom's  man  didn't 
take  it  by  Monday,  didn't  you  ?  A.  I  didn't  know  whether 
they  would  take  it  or  not;  I  couldn't  tell;  I  didn't  know 
whether  Guth  or  Kluckhorn's  man  would  take  it.  I 
couldn't  tell  you.  Q.  Well,  if  Kluckhorn's  man  didn't 
take  it,  Guth  was  to  take  it  on  Monday?  A.  No,  he  made 
him  that  proposition  that  he  would  take  it,  if  the  other 
fellow  didn't.  We  went  away  for  about  two  milea  and  then 
came  back.  At  the  former  trial,  I  testified  that  I  had  not 
made  any  deal  the  first  time,  and  so  we  came  back  to  buy  it 
at  |12B  an  acre.  Q.  You  testified  to  that?  A.  Yee,  sir. 
Q.  Yon  had  not  made  a  deal  the  first  time,  and  so  came 
back  to  buy  it  at  J125  an  acre?  A.  That  is  right.  At 
the  former  trial,  I  testified  as  follows?  'Q.  And  at  that 
time  you  made  a  deal?  A.  Well,  he  waid  he  would  take. 
We  got  in  the  car  and  was  going  to  town  and  he  said  he 
would  take  it.  Q.  And  left  with  the  understanding  that 
Guth  was  to  pay  |125  an  acre,  and  he  was  to  pay  a  conmin- 
sion  to  you?  A.  Yes,  sir.  Q,  That  was  the  understand- 
ing? A.  Yes,  that  is  right.  Q.  You  left  there  Bnsily 
with  the  understanding  that  this  land  was  «old  to  Guth  at' 
fl25  an  acre,  provided  Kluckhorn  didn't  buy  it  by  Monday, 
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didn't  you,  Mr,  Wilson  ?  A.  Why,  we  went  to  town,  and 
Guth  offered  him  fl25  an  acre.  It  was  a  calculation  of  set- 
tlemeat.  Sow  I  am  going  to  tell  you  just  where  we  went. 
We  went  iiver  there  in  front  of  the  restaurant.  Met  Mr. 
Aniold.  Mr.  Gibbs,  he  told  bis  troubles  to  his  son-in-law 
in  regard  to  the  deal,  and  they  said  that  they  would  let  him 
hare  this  farm,  and  they  would  go  down  and  see  this 
man  and  queer  tlie  deal  to  let  our  man  liave  it. 
The  offer  he  made  hint  last  was  flli5,  as  I  told  you;  he 
xaid  be  would  let  bitn  have  the  place  and  go  dowu  and 
Hpoii  the  deal  with  this  man  at  Belnioud,  and  let 
him  ha?t>  the  fann ;  that  is  just  what  he  said.  Guth  said  he 
would  take  it  at  fl20.  I  did  not  know  before  I  commenced 
this  suit  that  Guth  refused  to  take  it.  Q.  You  supposed 
that  he  was  going  to  take  it  at  |125  an  acre,  did  you?  A. 
Yes.  Q.  When  you  commenced  the  suit,  did  you  think 
that  Guth  had  bought  the  land  at  f12S  an  acre?  A.  Well 
I  thought  that  it  was  hU ;  that  be  had  bought  the  farm.  Q. 
Yon  thought  that  he  had  bought  the  farm  at  fl25  an  acre, 
didn't  you?  A.  Yes.'  At  the  former  trial  I  testified :  'Q. 
It  was  your  understanding  at  the  time  this  was  commenced. 
Mr.  Wilson,  that  you  had  been  instrumental  in  making  a 
sate  of  this  laud  to  Mr.  Guth  at  |125  an  acre,  and  that  Mr. 
Gibhe  had  promised  you  a  commission  of  f  u  an  acre  if  that 
Bale  went  tbrough,  wasn't  it?  A.  Well,  yes,  sir.'  Just  as 
1  said  before,  if  he  got  fl50,  it  wouldn't  make  any  differ- 
ence to  me.  Q.  Well,  the  testimony  at  the  former  trial 
ivas  as  follows :  'Q.  You  say  that  you  went  back  the  sec- 
ond time,  and  Mr.  Guth  then  agreed  to  take  the  land.at  9125 
an  acre,  and  that  Qibbs  then  told  you  that  he  would  pay 
yon  f5  an  acre  commi^ion?  A.  Yes.  Q.  That  is,  in  case 
Mr.  Guth  would  take  it  at  1125  an  acre?  A.  Yea.  Q.  And 
it  was  based  on  that  that  yon  brought  this  suit,  wasn't  it? 
A,  Yes,  Q.  That  was  your  testim<my,  wasn't  it?  A.  Proba- 
bly,   Q,    And  that  is  the  way  you  onderatand  it  now,  isn't 
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it?  A.  No,  I  tliink  uot.  I  meant  that  on  fllS,  Mr.  Mark- 
ley ;  I  might  have  overspokeo  there,  in  that  way,  but  a  man 
with  common  sense  would  know  that  I  would  not  say  that  it 
was  based  on  that.  I  testified  on  the  former  trial  that,  when 
I  went  to  talk  to  Mr.  Gihbs.  after  riding  out  there  to  the 
farm,  I  showed  him  the  letter,  and  the  price,  fllS  an  acre, 
and  he  said  that  was  all  right,  I  said,  *Do  yon  care  if  I  go 
ahead  and  sell  the  farm  ?'  and  he  said,  'No,'  to  go  ahead  aad 
sell  it;  and  I  f<aid  to  him  that  I  had  a  buyer  in  the  car, 
and  one  of  them  might  buy  it,  I  don't  remember  that  1 
testified  on  the  former  trial  that  Guth  said  he  wanted  to 
look  at  the  premises.  Then  we  talked  it  over  and  Mr,  Guth 
said  he  would  take  the  place.  I  don't  think  Mr,  Qnth 
asked  Mr.  Gibbs  the  price  of  the  farm,  because  I  told  him 
the  price  before  I  went  over  there.  I  don't  remembeF  that 
I  testified  at  the  former  trial  that  Guth  asked  the  price,  and 
Mr.  Gibbs  told  him.  Q.  |120  an  acre,  that  first  conversa- 
tion after  you  had  your  talk  with  Mr.  Gibbs  and  got  Gntii 
and  went  over  there,  didn't  Mr,  Guth  ask  Mr.  Gibbs  the  price 
and  Mr.  Gibbs  tell  him  the  price?  A.  I  guess  maybe  lie 
did.  Q.  Yes,  you  remember  it  now,  do  you?  A.  No,  I 
don't  remember  all  of  it,  I  don't  know  what  price  Mr. 
Gibbs  gave  him.  I  gave  the  price,  I  know  that.  I  did  tes- 
tify at  the  former  trial, that  Mr.  Guth  asked  the  price  and 
Mr.  Gibbs  told  him.  I  don't  remember  whether  Mr.  Gibbs' 
price  to  Mr.  Guth  was  |115  or  |120  an  acre.  I  dont  le- 
member  what  it  was.  f2,iO0  was  to  be  paid  in  cash ;  no  time 
was  set  when  the  contract  would  be  made.  It  is  the  ueual 
thing  just  as  soon  as  they  agree,  I  knew  the  land.  It  was 
Mr.  Gibbs'  homestead.  I  testified  as  follows  at  the  former 
trial :  'Q.  So  after  he  told  you  that  he  had  given  the  oth- 
er fellows  an  option  on  it.  you  knew  then  that  yon  couldn't 
get  it  unless  the  other  fellows  couldn't  get  it  op  didn't  take 
it,  didn't  you?  A.  I  knew  he  said  he  had  given  the  other 
fellows  an  option  on  it,  hut  I  figured  that  I  had  earned  mj 
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commission;  I  was  trying  to  have  my  commisBion.  Q. 
That  is,  on  Uondaj,  if  tlie  other  fellows  dido't  take  it?  A. 
That  is  right.'  I  also  testified :  *Q.  You  figured  you  ought 
to  have  a,  commiBsiou  of  whatever  was  paid  oyer  fll5  an 
acre?  A.  Yes,  sir,  becauae  that  is  what  he  aaid  be  wanted, 
and  for  that  reason  I  thought  that  anything  that  I  conld 
get  above  that  should  be  mine.  In  other  words,  I  take  it 
that  was  the  n«t  price  to  the  owner.  I  didn't  ask  Mr.  Gibbs 
yiO  an  acre  commission.  He  said  be  wanted  |115  an  acre 
for  the  land,  aa  the  letter  said,  and  told  me  to  go  ahead  and 
sell  it,  and  as  I  had  a  customer  there  for  |120  an  acre,  I 
figured  that  I  had  earned  that  |B  an  acre.  The  reason  / 
thought  I  was  entitled  to  the  |5  an  acre  ico*  that  he  8<Ud  I 
could  eell  it  for  |115  a»  at^e.  I  later  asked  Mr.  Qibbs  for 
fl  commission;  and  J.  J.  Stauffer  was  along.' 

"Redirect  examinatiott:  I  also  testified  at  the  former 
trial  that,  when  I  commenced  suit,  I  still  thought  that  my 
cuatomer  would  take  the  land  at  {125  an  acre,  but  it  didn't 
make  any  difference  to  me,  but  I  was  figuring  my  suit  as 
the  difFereuce  between  {115  and  {120  an  acre.  I  also  testi- 
fied that  I  figured  that  I  sold  the  place  fair,  or  had  a  cua- 
tomer for  it  at  {120  an  acre,  and  if  {115  an  acre  was  his 
price,  I  was  entitled  to  my  commis»ion  of  {5  an  acre.  I 
also  testified  that  before  he  came  back  and  offered  {125  an 
ai^  there  had  been  talk  of  a  commission.  Guth  did  not 
offer  {126  an  acre  when  we  were  there  at  first,  but  after  we 
had  gone  away  a  couple  of  miles,  he  said,  'I  am  going  back ; 
the  place  suits  me,  and  I  will  give  $i2»  an  acre  for  it;' 
then  we  drove  back.  He  went  to  Klemme  that  same  eve- 
ning to  dig  up  the  {125  and  Gibbs  went  with  him.  He 
brought  Qibbs  t>ack  home.'  He  says,  *August,  if  I  can  fix 
the  deal  with  those  fellows  down  there,  and  clear  the  deal,' 
he  says,  'I  will  let  yon  have  the  place  and  I  will  give  {5  an 
acre  commission.'  That  is  what  was  said  exactly.  Q. 
Now  with  reference  to  your  {5  an  aci-e,  it  is  immaterial,  I 
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believe  yoii  said,  as  to  wUat  he  sold  the  farm  for;  vou 
wanted  yonr  |5  au  acre  pomtnission,  Yoa  were  willing  to 
let  Gibbs  make  a  better  deal,  if  he  could,  if  he  would  pay 
.  you  $5?     A.     Yes,  sir,"  • 

We  think  the  record  as  a  whole  is  without  any  substan- 
tial ground  on  which  a  finding  may  be  justified  that  Outh 
was  presented  to  the  defendant  as  a  proposed  purchaser  of 
the  land  until  after  Kluckhorn  left  the  premises  and  plain- 
tiflf  and  his  party  returned  to  the  farm  a  second  time;  but, 
should  we  be  disposed  to  say  there  is  some  evidence  teEd- 
ing  to  sustain  the  plaintiff  in  this  resj>ect,  it  seeras  to  ur 
very  clear  that  there  was,  by  common  and  mutual  consent 
of  all  the  parties,  including  the  alleged  agent  or  agents,  an 
abandonment  of  such  proposed  sale  and  a  substitution 
therefor  of  anotlier  arrangement,  by  which  Guth  would  buy 
the  land  on  the  following  Monday  at  fl25  per  acre,  if  Kluck- 
horn did  not  sooner  take  it,  and.  in  event  that  such  sale  to 
Guth  was  consummated,  defendant  would  pay  an  agent's 
commission,  Ue  concedes  that  he  did  promise  a  commia- 
sion  if  this  sale  went  through,  but  denies  that  the  amount 
of  such  commission  was  agreed  upon  or  mentioned.  Plain- 
tiff, as  we  have  seen,  also  claims  he  was  promised  a  com- 
mission on  this  sale,  but  says  it  was  to  be  at  the  rate  of  {5 
per  acre,  and  that  it  was  njion  the  supposition  that  tlie  sole 
to  Guth  had  in  fact  been  consummnted  that  he  brought  this 
action.  The  only  reasonable  conclusion  from  this  state- 
ment on  his  part  is  that  he  brought  this  suit  upon  the  the- 
ory that  defendant  owed  him  a  commission  under  the  last 
mentioned  agreement,  for  producing  a  customer  to  wiMm 
a  sale  had  been  actually  made  at  }125  per  acre,  and  later, 
having  learned  that  the  customer  had  refused  to  completf 
the  purchase  and  the  sale  had  proved  abortive,  he  shifted 
his  ground  and  seeks  recovery  upon  an  alleged  first  contract, 
which,  according  to  his  own  showing,  had  been  mutually 
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abanijonei] ;  ami,  if  this  be  true,  no  recovery  ran  be  had  iu 
this  HCtion. 

III.     Searing  upon  tlie  same  feature  of 
*■  SSSSi':  "S^-"   the  case,  defendant  asked  the  court  to  in- 
of  rontrsrt :       struct  the  jHry  as  follows : 

"If  Tou  find  from  the  evidence  that,  on 
the  trip  to  defendant'e  farm,  August  Guth  made  an  oral 
contract  with  the  defendant  to  purchase  the  land  at  |125 
an  acre,  provided  Klucfchorn  did  not  take  it  by  the  Mon- 
day following,  and  that  the  plaintiff  J.  J.  Wilson  was  pres- 
ent with  Guth  and  the  defendant,  and  knew  of  said  offer, 
and  acqniesced  therein,  and  made  no  claim  for  compenBa- 
tiona  at  that  time,  then  the  plaintiffs  cannot  recover  in  this 
action." 

This  request  was  refused,  and  the  proposition  stated 
therein  was  not  contained  or  embodied  in  any  part  of  the 
eonrt's  chaise.  For  the  reasons  stated  in  the  preceding 
paragraph  of  this  opinion,  the  instruction  as  asked,  or  some 
other  of  like  tenor  and  effect,  should  have  been  given  to  the 
jury.  The  rnling  was  erroneous.  It  was  entirely  compe- 
tent for  the  parties  to  modify  a  contract  thei-etofore  made 
between  them,  or  to  mutually  abandon  an  agreement  and 
terminate  its  binding  obligation  upon  them,  or  to  substitute 
a  new  and  different  agreement  for  an  earlier  ouc.  The  orig- 
inal consideration,  the  change  in  the  relations  of  the  par- 
ties in  respect  to  the  subject-matter  of  the  agreement,  the 
substitution  or  change  of  one  obligation  fur  another,  is  or 
dinarily  sofficient  consideration  to  render  such  transaction 
valid  and  binding.  3  Elliott  on  Contracts,  Sec.  1865;  3 
Page  on  Contracts,  Sec.  1340;  Cleveland  City  R.  Co.  v.  dtp 
of  Cleveland.  !>*  Fed.  .'185;  Consuwerit'  Cotton  Oil  Co.  v. 
Athbum,  81  Fed.  331 ;  Hall  v.  Wright,  Ann.  rns.  1912  A, 
1%5,  and  note. 
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IV.  Plaintiff,  according  to  his  version 
*■  ^"SMtroV:  Mte" :  of  the  allied  contract  made  at  the  first  in- 
?K2?r^MMS'  tervievr  with  defendant,  says  he  wae  author- 
ized to  sell  the  land  at  |115  per  acre  on  a 
payment  of  tl,000  down,  and  the  remainder  on  certain  de- 
ferred iDBtallmetits,  the  particulars  of  which  he  profeeses 
to  have  forgotten.  He  admits  that  he  reported  the  price  to 
Gnth  at  fl20  per  acre,  and  demanded  a  cash  payment  of 
12,400,  and  f 4,000  on  March  Ist  following;  and  as  to  the 
other  terms,  while  he  cannot  remember  what  they  were,  he 
still  is  sore  that  he  reported  them  correctly  to  Guth  and 
they  were  satiafactory  to  him.  Question  is  raised  by  appeal 
whether,  even  on  plaintiff's  theory  of  the  contract,  he  can 
be  permitted  to  recover  when  he  confessedly  misquoted  to 
the  buyer  the  price  at  which  he  was  authorized  to  sell,  de- 
manded a  greater  initial  payment  than  was  required  by  de- 
fendant, and  cannot  now  tell  what  the  other  terms  wei-e  on 
which  he  was  authorised  to  sell.  On  this  point,  it  should 
also  be  -said  that  Outh  forgets  entirely  whether,  before  their 
second  call  on  defendant,  plaintiff  had  reported  to  him  the 
terms  of  defendant's  proposed  sale,  and,  if  such  report  was 
made,  he  does  not  know  what  they  were ;  but  in  answer  ti> 
plaintiff's  counsel,  he  says  it  is  possible  plaintiff  did  so 
report,  and,  if  so,  he  answered  that  the  terms  were  satis- 
-factory.  The  clear  tendency,  however,  of  his  story  as  a 
whole,  is  to  the  effect  that  he  heard  nothing  about  the  termt> 
at  that  first  interview.  Nor  is  there  any  evidence  that  plain- 
tiff advised  the  defendant  of  his  net  in  swelling  the  demand 
for  down  payment  from  (1,000  to  $2,400,  in  order  that  his 
alleged  commission  should  be  included  therein,  or  that  such 
act  was  in  any  manner  approved  or  ratified.  It  is,  of 
course,  elementary  that,  for  an  agent  to  be  entitled  to  re- 
cover commissions  upon  an  alleged  sale,  or  for  the  produc- 
tion of  an  alleged  purchaser,  he  must  show  what  authority 
was  given  him  by  the  principal  and  what  terms  he  was  an- 
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tborized  to  make,  and  that  he  uiade  a  sale  ou  Ihe  very  terms 
aathori7,ed,  or  produced  a  purchaser  ready,  willing  and  able 
to  purchase  upon  the  precise  terms  of  the  authority  so 
Tested  in  him.    May  such  ageut  recover  when  he  says: 

"I  do  not  know  or  do  not  remember  the  terms  author- 
ized by  my  principal,  or  the  terms  which  I  was  expectf^l 
to  exact  from  my  customer,  but  feel  sure  that,  whatever  the 
terms  were,  I  repeated  them  correctly  to  the  customer  and 
otained  his  consent  thereto?" 

As  we  look  at  it,  this  is  neither  more  nor  less  than  a 
confession  of  the  plaintiff's  inability  to  produce  evidence 
of  one  of  the  facts  essential  to  sustain  his  right  of  action. 
This  defect  in  bis  case  is  aggravated  rather  than  remedied 
by  the  production  of  the  customer  who  says: 

"Wilson  did  not  tell  me  I  would  have  to  make  a  cash 
payment  of  f2,40O.  Nothing  was  aaid  at  all  about  what 
waa  to  be  done,  or  how  long  the  time,  was  to  be  on  the  bal- 
ance, OP-  how  much  interest  there  was  to  be,  or  anything 
about  abstracts  or  anything  connected  with  the  general 
terms  of  sale  until  after  I  went  back  there  the  second  time 
and  talked  about  the  f  125." 

This  failure  of  proof  of  performance,  even  upon  plain- 
tiff's own  theory  of  the  contract,  is  sufficient  to  forbid  a 
recovery  upon  the  record  before  u?. 

The  further  question  whether  an  agent  having  an  agree- 
ment with  the  owner  to  sell  his  land  or  produce  a  buyer 
therefor  at  n  named  net  price  is  thereby  authorized  to  de- 
mand of  the  buyer  any  such  greater  price  as  in  his  discre- 
tion he  may  place  thereon,  and  have  or  retain  to  himself  the 
excess  so  realized  over  the  net  figure  mentioned  in  his  con- 
tract of  employment,  we  think  it  unnecessary  now  to  decide. 
If  there  be,  as  counsel  seem  to  admit  there  is  authority  for 
saying,  difference  between  an  agent's  authority  to  sell  at  a 
"net  price,"  and  authority  to  sell  and  have  as  his  compen- 
sation all  which  may  be  realized  over  and  above  a  stated 
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price,  it  is  to  be  noted  that  plaintiff  in  ttiia  case  expreasl; 
pleads  and  founds  bis  claim  for  a  recovery  upon  an  alleged 
contract  of  tbe  first  description — that  is,  a  contract  au- 
thorizing him  to  sell  at  a  net  price ;  and  it  i^  upon  tbe  con- 
tract pleaded  that  be  must  recover,  if  at  all.  See  Jordan 
V.  Bill,  172  Iowa  414;  Allen  v.  Klopion,  (Tex.)  135  8.  W- 
242;  Loma  v.  Wordm,  (N.  D.)  152  N.  W.  689;  Matheney, 
Beaaley  d  Kaon  v.  Godin,  (Ga.)  61  S.  E.  703. 

V.  Other  points  made  in  argument  are  controlled  by 
the  conclusions  hereinbefore  announced,  or  are  of  a  char- 
acter not  likely  to  arise  on  another  trial,  and  we  will  not 
extend  this  opinion  for  their  discussion. 

The  judgment  appealed  from  nnist  be  reversed,  and  the 
cause  remanded  to  the  district  court  for  a  new  trial. — Re- 
versed and  remanded. 

Dbemer,  Evank  and  Preston,  JJ.,  concur. 


City  op  Valley  Junction,  Appellee,  v.  Thomas  P.  McCuen- 
i.v  et  al.,  Appellants. 

HIOHWAYS:      Establlstunent  —  Dedication  —  Evidanca — SufflelaiiGr- 

1  Evidence  reviewed,  and  hfeld  ample  to  eatabllsh  the  dedication 
of  a  highway  tiy  tbe  three  tenants  in  cnminou. 

mOHWATS:      EBtabllslmieut~DedlcatloD.-^Acceptaaee — Snfflciency. 

2  Unequivocal  recognition  by  a  city  o(  s.  highway  constitutes  suf- 
Sctent  acceptance  ol  the  dedication  thereof.  Evidence  reviewed, 
and  held  to  establieti  such  acceptance. 

Appeal  from  Polk  District  Court. — Hubbbi'  Utteeback, 


Saturoay,  June  23,  1917. 

Suit  to  enjoin  the  obstruction  of  an  alleged  street  re- 
sulted in  a  decree  us  prayed.  Defendants  appeal. — Af- 
flriiied. 

X.  E.  Coffin  and  James  A.  Howe,  for  appellants. 

L.  L.  Thompson  and  Parsons  &  Mills,  for  appellees. 
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I.ADD,  J. — I.  TLia  is  a  suit  to  eujoiu 
1.  HioBWJkTs:  f   the  obstruction  of  an  allczed  highvav  bv  the 

erection  of  fences  at  each  end  of  it.  The 
I  conceded  by  de- 

ff  mljints,  but  they  insist  that  they  never  ded- 
icated the  strip  of  land  in  controversy  as  a  highway,  and 
that,  if  dedicated,  there  was  no  acceptance.  One  Morrow 
owned  the  northwest  quarter  of  Section  11  in  Township 
78  North,  Range  25  West  of  the  oth  T.  M.,  and  lying  be- 
tween the  bonndaries  of  the  cities  of  Valley  Junction  and 
Des  Moines.  Through  the  settlement  of  Murrow's  estate, 
title  to  said  land,  with  the  exception  of  the  First  Addi- 
tion to  Valley  Junction,  which  had  been  platted  and  dis- 
posed of,  passed  to  two  of  his  daughters,  Mrs.  McCnrnin 
and  Mrs.  Henry,  and  the  huRband  of  the  former,  Thomas  P. 
McCurnin.  The  corporate  liinits  of  Talley  Junction  were 
extended  in  1011,  so  as  to  include  the  entire  tract,  and  in 
1912,  the  owners  caused  what  is  known  as  Murrow's  Sec- 
ond Addition  to  he  platted.  This  was  immediately  north 
and  east  of  the  First  Addition,  in  the  southwestern  part 
of  the  farm,  and  adjoining  the  settled  portion  of  Valley 
-Tunction.  Killside  Avenue  extended  from  the  west  line 
of  the  land,  or  Eighth  Street,  on  the  north  side  of  the  plat 
easterly  to  Fourth  Street,  on  tlie  eastern  boundarj'  there- 
of. The  street  railway  connecting  the  cities  extends  up 
nfth  Street,  turning  into  Vine  Street,  east  to  Fourth 
Street,  where  it  curves  across  to  «  right  of  way  extending 
to  the  north,  forming  the  eastern  boundary  of  said  Fourth 
Street.  This  street  is  platted  to  a  point  002  feet  north 
of  Vine  Street.  The  road  in  controversy  runs  from  the 
end  of  Fourth  Street,  as  platted,  north,  parallel  with  the 
street  railway,  and  turns  slightly  north  of  east,  extending 
to  a  point  west  of  the  concrete  bridge  over  Walnut  Creek 
in  Grand  Avenue  and  on  the  boundary  between  the  cities, 
the  right  of  way  of  the  street  railway  company  forming 
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the  east  and  the  south  bouadary  of  the  road.  A  temporal? 
way  40  feet  wide  began  about  600  feet  west  of  the  city 
boundary  and  rau  north  and  northeasterly  to  Grand  Ave- 
nue, as  originally  laid  out.  The  only  question  for  our  de- 
cision la  whether  defendants  hare  dedicated  the  strip  of 
land  as  a  highway,  and  whether  the  plaintiff  accepted  such 
dedication  prior  to  August  29,  1913,  when  said  road  was 
fenced  in  at  the  end  of  Fourth  Street  and  immediately 
across  the  new  road  extending  from  Qraud  Avenae  to  the 
road  north,  known  as  the  "Eiver  to  Eiver  Road."  The 
law  with  reference  to  the  common-law  dedication  of  a 
highway  or  street  is  fully  settled,  and  only  issuea  of  fact 
are  for  our  decision.  In  so  far  as  Thomas  P.  UcCumin 
is  concerned,  the  evidence  is  all  but  conclusive.  In  the 
early  fall  of  1912,  he  caused  a  fence  to  be  constructed  66 
feet  west  and  north  from  that  marking  the  right  of  way 
boundary,  and  also  the  road  to  be  graded  the  entire  way, 
and  gutters  to  be  plowed  on  either  side.  Formerly,  Grand 
Avenue  turned  to  the  northwest,  upon  reaching  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company's  track,  and 
crossed  Walnut  Creek  between  600  and  700  feet  north  and 
west  of  the  present  concrete  bridge,  to  what  is  known  as 
the  "River  to  River  Eoad."  In  the  first  place,  the  road  in 
controversy  turned  north  at  a  point  about  600  feet  west 
of  such  boundary,  and  ran  north  and  then  northeast  to  the 
River  to  River  Road.  McCurnin,  with  the  aid  of  the  en- 
gineer who  laid  out  the  addition,  appeared  before  the  offi- 
cers of  the  city  of  De3  Moines  having  control  of  such  mat- 
ters, and  before  those  of  the  city  of  Valley  Junction,  and 
arranged  that  Grand  Avenue  be  extended  directly  west 
over  Walnut  Creek,  instead  of  veering  to  the  northwest,  aa 
described  above,  and  for  the  erection  of  a  concrete  bridge 
over  said  creek,  and  the  construction  of  a  road  west  of 
the  creek  from  the  end  of  Grand  Avenue  northwesterly  to 
the  River  to  River  Road,  and  the  abandonment  of  the  old 
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road  coDQecting  the  aveone  with  the  River  to  Kiver  Road. 
In  carrying  this  out,  defendants  conveyed  to  the  city  of 
Valley  JnnctioD  a  strip  66  feet  wide  for  the  new  street 
^m  Grand  Avenue  to  the  River  to  River  Road,  and  the 
city  conveyed  to  defendants  that  portion  of  the  abandoned 
road  within  its  limits.  Enoogh  of  the  plat  prepared  by  his 
engineer  and  exhibited  to  the  ofHcers  of  the  respective 
cities  and  showing  the  situation  is  annexed  to  demon- 
strate the  utter  inconsistency  of  what  was  done  with '  any 
course  other  than  a  design  of  establishing  the  road  in  con- 
^overay.  Indeed,  two  of  the  conncilmen  of  the  plaintiff 
citj-  teetifled  that  he  stated  before  that  body  that  he  had 
laid  out  the  road  and  given  it  to  the  public.  The  district 
conrt,  after  an  accurate  review  of  the  legal  questions  in- 
volved and  of  the  evidence,  enumerated  the  matters,  which, 
tafcen  together,  manifested  the  animus  dedicandi: 

.  "(1)  The  laying  out  of  the  road  itself;  (2)  the  grad- 
ing of  same;  (3)  the  fencing  of  the  road;  (4)  the  fact  that 
the  width  of  the  road  was  made  66  feet,  the  usual  width  of 
a  street;  (5)  the  paying  for  the  grading  of  the  road  out 
of  the  common  fund  of  the  defendants;  (6)  the  erecting 
of  a  sign  'To  Des  Moines,'  near  the  connection  of  the  road 
in  controversy  with  Poarth  Street  in  the  city  of  Valley 
Jnnction ;  (7)  the  erection  of  the  sign  'To  Valley  Junction,' 
near  the  intersection  of  the  road  in  controversy  with  the 
Grand  Avenue  or  River  to  River  Road;  (8)  the  erection  of 
a  large  sign  showing  the  Murrow's  Second  Addition  plat 
along  the  roadway  in  controversy,  on  which  plat  were  the 
words,  'To  Des  Moines;'  (9)  the  plat  of  Murrow's  Second 
Addition  filed  of  record  shows  the  beginning  of  the  road- 
vzy  in  controversy;  (10)  the  plat  showing  the  change  in 
Grand  Av^ue  to  location  of  the  new  bridge  across  Walnut 
Creek,  etc.,  shows  the  road  In  controversy;  (11)  a  three  or 
fonr-foot  cut  was  made  in  one  place  while  grading  the 
wad;  (12)  the  testimony  of  two  members  of  the  city  coun- 
Vol.  180  lA.— 33 
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cil  of  Valley  Jutiftiou  *o  the  effect  that  Mr.  McCDrnin  had 
Baid  that  he  had  graded  the  road  and  given  it  to  the  pub- 
lic; (13)  the  negotiations  with  the  city  council  to  seenre 
the  approval  of  the  plat  to  Morrow's  Second  Addition; 
(14)  the  negotiations  with  the  city  council  of  VaUey  Jnnc- 
tion  with  reference  to  the  roadway  extending  from  the 
new  bridge  across  Walnut  Creek  in  a  northerly  direction 
to  the  River  to  River  Road;  (15)  the  negotiations  with  the 
officials  of  the  city  of  Ties  Moines  with  reference  to  chang- 
ing Grand  Aveime  and  the  erection  of  the  new  bridge 
ncroRs  Walnut  Creek;  (16)  the  selling  of  the  greater  por- 
tion of  the  lots  in  Miirrow's  Second  Addition  after  the 
roadway  in  controversy  was  opened  to  the  free  use  of  the 
public  in  November,  1912,  and  the  leaving  of  the  same  open 
until  on  or  about  August  29,  1913." 

These  factii,  as  we  think,  are  fully  established  by  the 
record,  and  lead  to  but  one  conclusion,  and  that  is  that 
McCui-nin  intended  to  dedicate  to  the  public  this  way  as 
a  street  or  highway.  True,  he  undertakes  to  minimize  bis 
negotiations  for  the  changes  made,  denied  having  made 
the  statements  attributed  to  him  by  the  two  members  of 
the  city  council,  and  explained  that  his  purpoae  in  laying 
out  the  road  was  to  ascertain  whether  there  was  any  de- 
mand for  acreage  tracts,  and  if  so,  in  what  size,  and  to  be 
better  able  to  bring  tltem  to  public  attention,  aud  that  he 
had  no  intention  of  permanently  establishing  a  street  or 
highway,  and  never  mentioned  such  a  matter  to  his  wife 
or  Mrs.  Henry.  Everything  he  did,  however,  indicates  a 
purpose  to  dedicate,  and  what  was  done  is  more  persua- 
sive of  what  he  then  intended  than  is  hia  subsequent  ex- 
planation. A  more  reasonable  theory  is  that  what  he  did 
was  with  the  intention  of  establishing  a  highway,  but  that 
this  was  abandoned  upon  discovery  that  there  was  no  de- 
mand for  acreage  lots,  rather  than  that  the  way  was  ex- 
perimental, and  only  intended  to  ascertain  whether  tbe» 
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was  such  demand.  Any  other  conclusion  is  iaconsisteat 
with  his  negotiations  for  tlie  straightening  of  Grand  Ave- 
nne.  What  interest  was  this  to  him,  but  for  the  connec- 
tion with  the  highway  he  had  laid  out?  In  accomplishing 
this,  he  conveyed  more  land  than  he  received.  He  says  he 
fenced  the  way  to  keep  cattle  tfut;  why  not  ullow  the  rignt 
of  w^y  fence  to  serve  this  purpose,  and  employ  gates,  if 
the  way  were  private — if  it  were  merely  a  private  way? 
There  is  a  trite  saying  that  "actions  speak  loader  than 
words,"  and  it  finds  an  apt  illustration  in  this  case.  A 
careful  examination  of  tiie  record  has  convinced  us  that, 
in  so  far  as  McCumin  is  concerned,  he  intended  to  estab- 
lish the  road  and  dedicate  it  to  the  pnblic. 

II.  The  only  doubt  we  entertain  is  as  to  the  other 
tenants  in  common.  These  joined  in  platting  the  subdi- 
vision. Mrs.  Henry  kept  the  accounts  in  detail  of  the  re- 
(«ipts  and  expenses  of  the  land.  She  denied  having  con- 
ferred any  authority  on  McCumin  to  dedicate  or  give 
away  any  of  the  land.  But  he  was  authorised  to  attend 
to  alt  matters  in  relation  to  surveying  and  platting  the  ad- 
dition. From  the  time  the  road  was  opened,  about  No- 
vember 1,  1912,  it  was  the  most  traveled  highway  between 
the  two  cities,  and,  though  not  talked  of  to  purchasers  of 
lots  in  the  addition,  it  was  open  prior  to  the  sale  of  most 
of  them,  and,  aa  a  witness  testified,  "was  one  of  the  fea- 
tures that  made  this  a  desirable  location."  Mrs.  Henry 
and  Mrs.  McCumin  joined  in  paying  the  expense  of  fenc- 
ing and  grading.  That  is,  these  were  paid  out  of  the  com- 
mon fund  of  the  three  owners,  hut  it  is  not  clear  that  they 
were  aware  of  this  prior  to  the  latter  part  of  December. 
The  former  testified  that  she  knew  nothing  of  the  road  un- 
til December,  1912,  when  she  was  told  that  "it  was  pnt 
through  to  see  if  there  would  be  any  more  sales  for  acre- 
age or  of  the  land,  and,  if  so,  it  would  be  made  a  petma- 
nent  road,  and  if  not,  it  wonld  be  closed  up,  because  we 
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liiid  nevfi-  made  a  deed;"  that  this  iufdrmatiou  came  from 
her  husbuDd;  tbat  she  talked  with  McCarnin  aboat  negv- 
tiatiiig  for  tlie  coiiveyauce  of  a  strij)  of  land  for  a  street 
tind  receiving  oue  bacli'for  land  then  used  for  that  pur- 
pose, and  about  the  changes  incideut  thereto,  including  alt 
about  the  coustrnction  of  tlie  concrete  bridge,  but  ahe  left 
ttie  detnilti  to  McCnmin,  and  knew  nothing  of  the  annexed 
plat  or  of  itB  exhibition  to  tbe  city  anthorities.  Mrs.  Mc- 
Curnin  wae  in  ill  health  at  the  time  of  the  trial,  but,  in 
the  absence  of  other  evidence,  it  is  to  be  inferred  that  the 
I)a,vment  for  the  fence  and  grading  was  with  her  approval, 
and  that,  in  joining  in  the  conveyance  to  the  plaintiff  city 
Hud  in  accepting  the  deed  from  it,  which  is'to  be  preenmed 
from  its  recording,  she  acted  with  knowledge  of  the  pur- 
poses being  accomplished  thereby.  The  road  had  been  can- 
tiitnoiixly  and  extensively  traveled,  precieeiy  as  though  a 
public  highway,  since  November  1st  previous,  and  it  is  im- 
jfossible  to  explain  these  conveyances  and  the  straight- 
ening out  of  Grand  Avenue  and  procuring  the  concrete 
bridge,  as  consistent  with  any  other  attitude  than  the  per- 
manent establishment  of  tbe  road  in  controversy.  On 
what  other  theory  could  these  defendants  have  been  espe- 
cially interested  in  straightening  Grand  Avenue,  or  the 
(.■on  struct  ion  of  the  bridge,  or  the  change  of  the  route,  or 
the  temporary  continuance  of  the  connection  of  the  road 
next  to  tbe  street  railway  with  the  River  to  Biver  Road. 
until  tbe  proposed  improvements  and  changes  might  be 
made?  But  for  this  road  along  the  street  railway,  it  was 
better  for  them  tbat  Grand  Avenne  turn  to  the  northwest, 
and  that  tbe  bridge  be  farther  to  tbe  north;  for  then  tlie 
street  through  their  land  would  be  along  the  right  of  way 
of  tbe  Chicago,  Milwankee  &  St.  Paul  Railway  Company, 
and  only  part  of  the  diagonal  portion  taken  from  thtir 
land,  whereas  the  new  street  is  almost  entirely  from  their 
land,  and  a  considerable  area  cut  off  thereby,  lying  be- 


June  1917]  City  of  Valley  Junciion  v.  McCurnin.        517 

tween  the  street  and  said  right  ot  way.  Were  these  dP' 
fendants  about  doing  good  merely,  without  taking  into  ac- 
count any  advantages  to  themselves?  Surely,  McCumin* 
in  exhibiting  the  map  to  Carss,  the  city  engineer,  and  My- 
eriy,  of  the  city  council  of  Des  Moines  having  charge  .of 
the  streets,  represented  an  extension  of  Grand  Avenue  to 
Vadey  Junction,  and  Mrs.  Henry  and  Mrs,  McCamin,  in 
executing  and  accepting  the  deeds,  so  did  for  the  purpose 
of  better  connecting  the  road  laid  out  by  McCumin  with 
one  of  the  main  thoroughfares  of  the  city  of  Dea  Moines ; 
and  we  are  of  opinion  that,  even  though  they  may  not  bare 
known  of  McCurnin's  action  in  laying  out  the  street  orig- 
inally, the  subsequent  payment  of  their  portion  of  the  ex- 
penses incurred,  and  the  execution  and  exchange  of  deeds 
.  in  connection  with  what  he  did,  in  view  of  the  scope  of  bis 
aotbority,  satisfactorily  evidence  their  confirmation  of  all 
previously  done,  and  establish  the  animiia  dedicandi  on  the 
part  of  the  three  tenants  in  common. 

III.     Was  there  an  acceptance  by  the 
^'  wbiShieSt:"''    plaintiff?    No  resolution  was  adopted,  and 
ceptonce f  Vuffl-   this  was  HOt  necessary.     Byerly  v.  City  of 
''"'''  Anamosa,  79  Iowa  204;  Sunter  v.  City  of 

De«  Moines,  144  Iowa  541.  The  road  was  pnt  in  such  con- 
dition by  McCumin  (and  he  was  required  to  grade  the 
streets  of  tlie  addition  as  a  condition  precedent  to  its  ap- 
proval by  the  city  council  of  Valley  Junction)  that  little 
additional  was  necessary,  but  it  was  dragged  twice,  and  a 
Httle  grading  done  thereon  by  the  city,  and  this,  in  view 
of  its  general  and  beneficial  use,  we  are  inclined  to  regard 
a?  sufHcient  to  warrant  a  finding  of  acceptance.  All  essen- 
tial is  that  the  street  be  unequivocally  recognized  as  such  by 
the  city,  and  what  was  done  surely  did  this  much.  Where  a 
way  is  convenient  and  beneficial  to  the  public,  slight  evi- 
dence, if  amounting  to  recognition,  as  above  indicated,  will 
suffice  in  establishing  acceptance.     Incorporated   Town   of 


518  FUBHH   V,    EWBET  &   RlCHTBB.  [180    lOWB 

Cambridge  v.  Cook,  97  Iowa  599,  and  cnsee  collected.  We 
are  of  opinion  tlint  the  street  66  feet  wide,  exteuding  from 
the  boundary  of  the  two  cities  to  the  end  of  Fourth  Street 
of  Valley  Junction,  was  dedicated  by  defendants  and  ac- 
cepted by  that  city,  and  that  the  court  rightly  enjoined 
them  from  obstructing  the  same. — Ajfirmed. 

Gaynoh,  0.  J..  Evans  and  Salinger,  JJ„  concur. 


Frank  Fukhr,  Appellant,  v.  Ewert  &  Kichter  Exprboh 
AND  Storage  Company,  Appellee. 

ATTOEHET  AND  CLIEHT:  Authority— Appearance  to  Action.  An 
attorney  retained  In  a  controversy  "to  settle  and  not  to  get  Into 
a  law  suit,"  poBBesses  uo  authority  to  appear  In  an  action  based 
on  the  controversy,  nor  to  authorize  another  attorney  to  do  so, 
and  a  pereonal  judgment  based  od  such  an  appearance  Is  void 
for  want  of  jurisdiction. 

Appeal  from  Hcott  District  Court. — M.  F.  Donkkun,  Judge. 
Saturday,  June  23.  1917. 

Action  ou  a  judgment  entered  in  the  justict!  court  by 
W,  E.  Harlan,  Esq.,  of  Gray  Township  in  the  county  of 
White  aud  state  of  Arkansas  i-eeulted  in  the  disraisflal  of 
the  petition.     The  plaintiff  appeals.— .If iViiii.*/. 

Cook  d  Jtalluff,  for  appellant. 

BoUitiget-  d  Block,  for  appellee. 

Ladd,  J. — This  actiou  was  b^un  March 
cu«OT™^if-'"'    5,  1915,  and  is  based  on  a  judgment  entered 

aannce'^  tc-   In  justice  court  in  White  County,  Arkansas, 

in  words  following: 
"On  the  12tb  day  of  September,  1914,  the  plaintiff  filed 
before  me  bis  cause  of  action  against  defendants  for  9188.50. 
Thereupon,  a  writ  of  attachment  was  issued  against  the 
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defendants,  i-^turnable  on  the  17th  day  of  October,  1914, 
at  10  o'clock  A.  M.,  and  delivered  to  the  conHtable  of  Grav 
Township.  Now  on  thia  day  comes  the  plaintiflf,  Prank 
Fuehr,  in  person  and  by  his  attorneys,  Brundidge  &  Neel- 
ly:  also  comes  the  defendant,  Ewert  &  Bichter  Express  and 
Storage  Co.,  by  their  attorney,  Eugene  Cjpert,  and  both 
parties  announcing  ready  for  trial,  the  jury  being  waived, 
this  cause  is  submitted  to  the  court  sitting  as  a  jnry  upon 
the  pleadings  filed  in  the  cause,  the  testimony  of  Frank 
Pnehr.  It  is,  therefore,  by  the  court  considered  ordered 
and  adjudged  that  (he  plaintiff  do  have  and  recover  of  and 
from  the  defendant,  Ewert  &  Riehter  Express  and  Storage 
Company,  the  sum  of  f  188.50  and  his  cost  herein  expended. 
And  it  further  appearing  that  the  Bank  of  Searcy  having 
been  garnished  in  this  action,  and  it  appearing  that  the 
bank  has  in  its  hands  $81.07  belonging  to  the  defendant, 
Ewert  &  Bichter  Express  and  Storage  Co.,  it  is  by  the  court 
considered  ordered  and  adjudged  that  said  Bank  of  Sear- 
cy be  and  is  hereby  directed  to  pay  over  to  the  plaintiffs  the 
sum  of  ?81.07.  Given  under  my  hand  on  this  17th  day  of 
October,  1914.    W.  E.  Harlan,  J.  P." 

A  transcript  thereof  duly  certifie<l  was  presented,  and 
the  only  defense  interposed  was  that  the  court  was  with- 
out jurisdiction,  in  that  Eugene  Cypert  appeared  in  court 
for  defendant  without  authority.  It  appears  from  the 
stipulation  of  facts  on  which  the  case  was  submitted,  that 
the  defendant  is  a  corporation  organized  under  the  laws 
of  Iowa,  and  that  plaintiff  is  a  resident  of  Arkansas.  On 
and  prior  to  September  4,  1914,  the  plaintiflf  had  in  storage 
at  the  warehouse  of  the  defendant  at  Davenport.  Iowa,  cer- 
tain honsehold  goodR,  and  on  the  named  day,  at  plaintiff's 
request,  said  goods  were  shipped  to  Rearcy,  Arkansas.  A 
draft  for  the  amount  of  the  storage  charges  on  bank  at 
Searcy,  Arkansas,  with  the  hill  of  lading  for  the  goods, 
was  forwarded  to  the  bank.     TTpon  the  arrival  of  the  goods, 
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plaintiS  paid  the  draft  aud  obtained  tlie  bill  of  lading, 
and  immediately  commenced  action  for  the  value  of  gooda 
allied  not  to  have  been  returned,  aided  by  attachment  un- 
der which  the  bank  was  gamiebed.  On  being  advised  of 
this,  otiierwise  than  hy  service  of  process,  and  on  the  same 
day,  October  1,  1914,  one  of  defendant's  ofBcers  took  to  the 
office  of  Bollinger  &  Block  his  copy  of  the  warehonse  re- 
ceipt, hereinbefore  referred  to,  aad  certain  of  bis  other  pa- 
pers and  correspondence  about  said  shipment  of  said 
goods,  .nnd  advised  James  W.  Bollinger  of  the  commence- 
ment of  said  suit;  but  neither  such  ^officer  nor  any  offi- 
cer of  the  defendant  ever  instructed  Bollinger  Sl  Block  or 
any  attorney  to  appear  in  said  case  before  said  Justice 
Hnrlan.  It  appears  that  such  officer  left  such  papera  with 
said  James  W.  Bollinger,  and  told  said  James  W.  Bol- 
linger to  settle  the  suit,  and  left  the  matter  with  said 
James  W.  Bollinger  for  attention;  and  further,  that  said 
officer  told  said  James  W.  Bollinger  to  settle  the  matter 
and  not  get  into  any  lawsuit. 

On  the  same  day,  said  Uollinger  addressed  and  mailed 
the  following   letter: 

"October  1,  1914. 
"Bank  of  Searcy, 

"Searcy,  Arkansas. 

"Gentlemen :  In  re  Fuehr  v.  Ewert  &  Ricbter  Express 
and  Storage  Company:  We  are  writing  you  in  behalf  of 
Ewert  &  Ricbter  Express  and  Storage  Company  of  this 
city.  On  September  4,  1914,  our  client  shipped  to  Fuehr 
a  certain  lot  of  household  goods  which  had  been  stored 
wilh  them.  This  shipment  was  made  by  draft  attached  to 
bill  of  lading,  and  we  understaud  that  Fuehr  paid  the  draft 
and  got  the  goods  from  the  railroad  company  and  then 
brought  suit  by  attachment  against  the  Storage  Company 
and  garnished  you.  From  correspondence  between  Mr. 
Fuehr  and  our  client,  we  understand  that  lie  has  a  claim 
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against  the  fwmpany  for  1188.50,  consistiog  of  one  bundle 
of  rugs  loat,  worth  flSS,  one  «tool  at  fl.OO,  and  one  step- 
ladder  at  $2,50,  We  wish  you  would  do  what  you  can  to 
■settle  this  thing  up  for  us.  Our  company  knows  nothing 
of  the  bundle  of  rugs.  Ah  to  the  stool,  you  will  -iind  th«t 
it  is  listed  in  his  bill  of  lading  as  crated  with  a  library  ta- 
ble. If  he  insists  he  didn't  get  it,  allow  the  $1.00,  As  to 
the  stepladder,  our  company  never  had  the  same  and  none 
was  ever  listed,  and  so,  under  his  bill  of  lading  receipt, 
which  we  are  sending  you  herewith,  we  are  not  liable  for 
that.  As  to  the  $185  for  the  bundle  of  rugs,  under  Clause 
T  of  the  warehouse  receipt,  which  we  are  also  enclosing, 
and  of  which  Fnehr  has  a  copy,  the  company's  liability  is 
limited  by  contract  to  $50  for  loss.  So  that,  at  the  very 
most,  $51  iv  the  limit  of  any  claim  which  he  can  have 
against  ns.  We  understand  you  were  garnished  in  the 
snm  of  $81.07,  (he  amount  of  the  draft  be  paid  you.  Please, 
therefore,  close  the  matter  up  with  him  by  allowing  him 
the  sum  of  $51,  and  send  us  the  balance  less  your  fees.  If 
yon  cannot  make  a  settlement  with  him  for  us  at  substan- 
tially this  basis,  will  you  kindly  hand  the  enclosed  ware- 
house receipt  and  bill  of  lading  to  some  reputable  attorney 
and  ask  him  to  take  charge  of  it  and  to  correspond  with  us 
at  once?    Thanking  you,  we  are, 

"Yours  truly, 

"Bollinger  &  Rlock, 
"Per  Jas.  W.  Bollinger." 
This  letter  reached  the  bank  in  due  course,  and,  not 
'Succeeding  in  adjusting  the  matter,  the  bank  turned  the 
letter  over  to  Eugene  Cypert,  an  attoraey  at  law  at  Sear- 
cy. No  response  thereto  from  the  bank  or  Cypert  was 
made  until  after  the  entry  of  the  judgment  sued  on.  Cy- 
pert entered  his  appearance  in  the  cause,  and  on  October 
17,  1914,  the  return  day,  filed  an  answer  in  words  follow- 
ing: 
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"ComcH  iiow  the  defendant  and  offers  to  eoDfeas  judg- 
ment in  the  som  of  |51,  but  as  to  each  and  every  other 
item  of  account  filed  herewith,  deuy  that  they  are  indebted 
in  any  amount  to  plaintiff.  Eugene  Cypert  foi'  defend- 
ants" 

Judgment  was  tlierenpon  entered  for  the  amount 
priiyed,  and  the  amount  of  numey  in  the  handtj  of  the 
garniahee  ordered  applied   thereon. 

The  good  faith  of  all  parties  is  conceded,  the  only  ia- 
mie  Ijeing  whether  the  court  acquired  jurisdiction  over  de- 
fendant. This,  of  cowrse,  depends  on  the  terms  of  tlie  em- 
ployment of  Bollinger  &  Block  and  the  construction  of  the 
letter  uddresned  hy  that  firm  to  the  bank.  As  contended 
by  appellee,  an  attorney,  by  virtue  of  being  retained,  may 
not  waive  or  accept  service  of  process  for  his  client.  To 
do  so,  he  mnst  be  specially  authorized,  and  therein  would 
act  as  agent  or  attorney  in  fact,  and  not  bet^ause  of  his  re- 
lation as  an  attorney  at  law.  ilastcrson  ■£  Hoi/t  c.  Lc 
Clairo,  i  Minn.  16^;  Reed  v.  Reed.  19  S.  C.  5i8;  Kkc  v. 
Bennett,  (8.  D.)  KIT  N.  W.  .159;  Bradley  -v.  Wel^k,  10« 
Mo.  258  (12  8.  \V.  911) ;  Ashcraft  v.  Powerg,  22  Wash.  4411 
(61  Pac.  IGl). 

But  there  was  no  attempt  to  accept  or  waive  the  ser- 
vice of  process,  save  as  this  may  be  implied  from  the  ap- 
pearance of  Cyi^rt  ostensibly  for  defendant.  To  appear 
in  court,  either  after  or  before  service  of  process  on  defend- 
ant, is  within  the  scope  of  an  attorney'^  employment  as 
such;  and,  where  a  judgment  i-ecord  recites  that  an  attor- 
ney appeared  for  a  party,  it  is  presumed  that  such  appear- 
ance was  authorized  by  such  party.  Wheeler  r.  Cox,  56 
Iowa  36;  Harahey  v.  Blackmarr,  21)  Iowa  161;  UeMein  r. 
Burk.  119  Iowa  742;  Walsh  r.  Doran,  145  Iowa  110. 

The  burden  of  proof,  is  upon  thom  nsinerting  that  an 
attorney  recited  in  the  record  to  have  appeared,  did  not  do 
wo,  and,  aw  a  i^olcmn  record  of  court  is  being  assailed,  to 
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do  BO  by  aatisfactorj-  evidence.  See  Bond  v.  Epley,  48 
Iowa  600,  and  the  cases  last  above  cited.  Ordinarily,  an 
attorney  may  not  delegate  bis  anthority  (Weeks  on  At- 
toraevB,  Sec.  246) ;  and,  in  any  event,  may  not,  by  employ- 
ing an  attorney  in  a  distant  place,  confer  authority  in  ex- 
cess of  that  poBsesaed.  The  letter  to  the  bank  is  sonae- 
what  ambignous  with  reference  to  what  the  atto[ney  a1 
Searcy  was  expected  to  do^take  charge  of  the  settlemeiil 
merely  or  of  the  case.  If  the  bank  were  unable  to  settle, 
why  turn  the  matter  over  to  an  attorney?  If  that  were 
lm]>ossible,  wa;^  it  not  intended  that  the  attorney  should 
take  charge  of  the  litigation  pending,  and  do  whatever  was 
required  to  present  the  defense  outlined  in  the  letter?  On 
the  other  hand,  the  entire  letter  indicates  that  settlement 
was  the  aim,  and  the  inference  is  open  that,  in  directing 
the  bank  to  ask  a  reputable  attorney  to  "take  chai^  of 
it,"  the  writer  had  refei-ence  to  the  settlement.  The  latter 
interpretation  is  in  harniouy  with  the  terms  of  the  employ- 
ment of  Bollinger  &  Block,  and,  as  said,  the  scope  of  Cy- 
pert's  authoritj-  could  not  be  broader  than  that  of  the  firm 
directing  that  he  take  charge.  The  record  discloses  that 
Bollinger  was  directed  by  the  officer  of  defendant  retain- 
ing him  (1)  to  settle  the  case,  (2)  to  give  the  matter  at- 
tention, and  (3)  not  to  get  into  a  law  suit.  Surely,  de- 
fendant had  the  right  to  have  a  settlement  undertaken 
and  the  firm  give  such  matter  appropriate  attention  with- 
out engaging  in  the  litigation  pendiug.  This  was  precise- 
ly what  Bollinger  &  Block  were  directed  to  do,  and,  if  it 
may  be  inferred  from  their  letter  to  the  Bank  of  Searcy 
that  the  attorney  engaged  by  it  was  to  appear  in  the  cause 
pending  in  court,  or  to  have  any  connection  therewith,  save 
in  the  way  of  settling  outside  of  court  the  claim  involved, 
then  said  firm  undertook  to  do  what  they  were  expressly 
directed  not  to  do,  and  defendant  is  not  bound  thereby. 
The  defendant  conferi-ed  no  authority  on  anyone  to  appear 
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in  the  court  of  Squire  Harlan,  and  tlie  judf^nient,  in  8o  far 
as  it  is  personal,  was  without  jurisdiction  and  void.  The 
district  court  rightly  dittniissed  the  petition. — Affinned. 

Oaynok,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Leota  Stutsman,  Appellee,  v.  Dbs  Moines  City  Railway 
Company,  Appellant. 

AfPEAIi  ADD  ESSOB:     HunUeBs  Error— Impropw  Qoastioiii — Zn- 

1  nocnons  Answer.    An  Improper  qup^tlon  followed  by  an  Innocu- 

oua  answer  works  a  harmlesa  error.  So  held  where  a  physician 
was  asked  whether  an  Injured  p»rty  had  told  him  anything 
about  bavitig  been  injured,  and  answered  that  all  the  Injured 
party  aald  was  as  to  the  time  and  place  of  the  Injury. 

WITKB8SES;      Impeachment— OoUaWral    and    Immatarial    Hattois. 

2  Wltnesaea  may  not  be  impeached  on  rollateral  and  immaterial 
matters.  So  held  In  an  action  for  peraoual  Injury,  wherein  It 
was  sought  to  show  that  the  injured  party  had  stated  that  her 
husband  was  drunk  at  the  time  or  the  Injury,  there  being  no 
subatantlve  evidence  that  the  husband  was  drunk. 

DAMAQEB:  Evidence — Personal  Injmy— Abnormal  Childbirth.  An 
8  Injured  party  may  show  that,  following  an  accident  to  her,  the 
birth  of  her  child  was  attended  with  tar  greater  sulferlng  than 
that  attending  all  her  previous  coufiueroetits,  and,  by  other  tes- 
timony, that  such  added  Buffering  was  caused  by  the  accident  In 
Question. 

TBXAL:     Beceptlon  of  Evidence — Objections — SitlBciency.    Principle 

4  recognized  that  a  general  objection  to  testimony  is  properly 
overruled  when  the  teatlmony  Is  competent  for  any  purpose. 

TBIAL:    Beception  of  Evidence— Bight  to  Object — ^Waiver  and  Bo- 

5  toppel,  Permitting  testimony  of  an  alleged  fact  to  be  given  by 
one  or  more  witnesses,  loithout  objection  of  any  feind,  works  an 
estoppel  to  insist  that  proof  by  other  competent  witnesses  to 
the  same  fact  Is  Immaterial  or  Incompetent. 
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tere  brought  out  on  direct.     Evldonce  reviewed,  and  held,  cer- 
tain matters  were  properly  excludiid  as  not  proper  on  crose-ez- 

amlnatlon. 

BVZDEHOE:      Opinion    Bvldenca — Sesolts    Flowing    tiom    Assnmed 

T    Facta — Form  of  Question.     Oplniooa  as  to  results  need  not  go 

beyond  a  statement  of  the  probable  reaulta.    Like  reeulta  from 

otber  causes  need  not  be  negatived.    The  latter  ta  properly  left 

to  crosa-examlnatlon. 

TBIAIi:    loBtroctlonB — Fono,  etc.^ArguraentatlTe  Instructions.    Ar- 

8  gumentatlve  Instructions  are  properly  refused.  So  hold  aa  to 
an  InstTUctioD  on  tbe  effect  of  testimony  relative  to  the  prior 
Immorality  of  an  injured  party. 

DAUAOES:     Injuries   to  Person — ^Pennanent  and  Oontlnning  Injn- 

9  riw  Contrasted'— Instructtoua.  An  instruction  that,  It  the  Jury 
finds  that  plaintiff's  Injuries  are  reaeonably  certain  to  continue 
In  the  future,  she  would  be  entitled  lo  recover  therefor,  is  not 
a  BubmiBBlon  of  the  question  of  permanent  Injuries, 

TKIAIj:     Instructions — Appllcabllitr  to  Pleadings  and  Evidence.    In- 

10  BtrnctlonB  not  applicable  to  the  pleudtnge  and  evidence  are  prop- 
erly refnced.  So  held  as  to  one  directing  the  jury  to  allow 
nothing  (or  a  possible  future  surgical  operation,  neither  the 
pleadings  claiming  nor  the  evidence  showing  any  claim  in  re- 
lation thereto. 

TBIAI>:      Verdict— 42,500— ExcesslveneaB,      Verdict    for    $2,300    ans- 

11  tained.  Flaintia  suffered  a  severe  Injury  to  her  genlto-urinary 
organs,  which  resulted  in  the  premature  birth  of  a  child,  and  the 
probable  future  necessity  for  a  aurglcRl  operation. 

Appeal  from  Polk  District  Court. — Wm.  H.  McHbnry, 
Judge. 

Saturday,  Junk  23,  1917. 

Action  at  law  to  recover  damages  for  personal  inju- 
ry. Verdict  and  judgment  for  plaintiff,  and  defendant 
appeals. — Affirmed. 

Cummitu,  Hume  d  Bradshaw,  for  appellant. 

Roy  E.  Cubbage,  for  appellee^ 


526  Stuthmax  v.  Dks  51oi\k8  C.  K.  Co.   [180  Iowa 

WEAVEit,  J.— The  plaiutiff  alleges  that,  on  September 
IS,  1014,  she  was  being  carried  as  a  passenger  on  one  of 
defendant's  street  cars,  which  stopped  at  the  corner  of  East 
Thirtieth  and  Walnut  Streets  for  her  to  alight,  and  that 
as  she  was  in  the  act  of  leaving  the  car,  and  in  the  eiercise 
of  due  care  on  her  part,  the  car  was  started  witbout  any 
waruing  or  signal  thereof  to  her,  jerking  and  dragging 
her  to  a  considerable  distance,  and  bruising  and  wrenching 
her  person  and  causing  her  great  pain  and  serious  bodily 
injury.  She  further  alleges  that  she  was  at  the  time  in 
an  advanced  stiite  of  pregnancy,  and  that,  by  reason  of  the 
injuries  occasioned  as  above  stated,  her  child  was  prema- 
turely born,  and  she  was  thereby  made  to  suffer  unnsoal 
and  excruciating  pain. 

The  defendant  denies  the  jietition  generally.  On  trial 
to  a  jury,  there  was  verdict  and  judgment  in  favor  of  plain- 
tiff for  f2,500. 

I.     Dr.  Lambert,  one  of  the  physicians 

i.  AppEii,  »ND        palled  br  the  plaintiff  after  her  alleged  in- 
EEBOB ;  harm-  ' 

lesB  error:  im-  jurv,  lifing  examined  as  a  witness  on  the 
ol?a'%'D»wer.™'  I**""*  **^  plaintiff,  was  asked,  "Did  she  relate 
anything  to  you  at  that  time  about  having 
been  injured  in  a  streetcar  mix-up?"  To  this  the  defendant 
objected,  at  calling  for  hearsay,  self-serving  and  irrelevant 
declarations.  The  court  ruled  that  the  testimony  called 
for  was  not  admissible  as  substantive  evidence  of  the  truth 
of  her  statements  to  the  physician,  bnt  could  properly  be 
shown  as  being  the  basis  or  part  of  the  basifl  on  which  the 
witness  based  his  professional  opiniou.  Whether,  as  ao  ab- 
stract proposition,  this  ruling  was  right  or. wrong,  we  think 
it  was  in  no  manner  prejudicial  to  the  defendant.  The  an- 
swer of  the  witness  went  no  further  than  to  state  that  plain- 
tiff told  him  she  injured  her  back  in  getting  off  a  street  car, 
bnt  he  did  not  remember  whether  she  said  she  slipped  or 
fell,  or  whether  she  said  the  car  started  up.     In  other  words. 
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ao  far  as  the  wituess  was  alile  to  say,  she  told  him  "no  more 
tLan  the  time  and  place  of  her  alleged  iujury,  and  be  is  un- 
able to  state  whether  she  said  anything  concerning  the  cause 
or  manner  of  it.  The  innocuous  character  of  the  evidence 
in  this  respect  is  too  evident  to  require  argument,  and  the 
assignment  of  error  thereon  is  not  well  laid. 

Other  exceptions  to  rnlings  on  evidence 
faDMchiKnt:  are  as  follows:  Plaintiff,  as  a  witness  in  her 
Immaterial  owu  behalf,  testified  that,  on  the  evening  in 

question,  she  with  her  husband  took  pas- 
Rage  on  one  of  defendant's  cars  from  West  Des  Moines  to 
their  home  in  East  Des  Moines;  that,  as  the  car  approached 
the  comer  of  East  Thirtieth  and  Walnut  Streets,  she  sig- 
nalled for  a  stop;  that  the  car  did  stop,  and  that  she,  fol- 
lowing other  passengers,  undertook  to  alight;  that,  as  she 
was  in  the  act  of  leaving  the  car,  holding  on  to  the  rail 
by  her  right  hand,  the  car  started,  jerking  her  around, 
twisting  her,  back  and  shoulders,  and  making  her  so  sick 
she  could  hardly  get  home.  She  further  tcatifled  that,  the 
oar  having  stopped  a  second  time,  she  loosed  ber  hold  on 
it.  and  staggered  around  until  her  husband  caught  her 
and  led  her  to  the  sidewalk.  On  cross-examination,  she 
was  asked,  in  substance,  if  she  had  not  told  a  Mrs.  Thomp- 
son that  her  husband  was  drunk  on  that  occasion,  and  that 
she  had  been  of  more  assistance  to  him  than  he  could  be 
to  her.  She  denied  having  mad(.>  such  statement.  There- 
after, plaintiff's  husband  testified  in  her  behalf  concern- 
ing the  alleged  injury  received  by  her,  and  as  to  his  catch- 
ing and  assisting  her,  substantially  as  she  had  related  the 
incident  to  the  jury.  His  direct  examination  was  closed 
as  follows: 

"Q,  Now,  Mr.  Stutsman,  there  is  one  question  I  want 
to  ask  you,  because  you  will  understand  why,  whether  or 
not  you  were  drunk  as  you  came  home  that  night,  as  has 
been  insinnated  in  some  of  the  questions  that  were  asked 
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vou?  (Objected  to  by  defendant  as  incompetent,  irrele- 
vant and  immaterial.  Question  not  answered.)  Q.  I 
will  ask  you  thin  question,  Mr,  Stutsman,  were  you,  when 
you  tame  home  thut  uigbt,  in  condition  so  tbat  you  could 
observe  and  remember  wbat  happened  on  that  trip?  (Same 
objection  by  defendant.  Overruled.  Defendant  excepts.) 
A.     I  was  in  as  good  condition  as  1  ever  was." 

Later  on,  Mrs.  Thompson,  a  neiglibor  of  the  plaintifif's^ 
testifying  for  the  defendant,  said  tbat,  on  the  evening  when 
plaintiff  claims  to  have  been  hurt,  and  while  in  her  own 
home,  she  heard  plaintiff  and  her  husband  pass,  and 
thought  she  detected  something  unusual  in  the  husband's 
voice,  and  that,  during  the  foirowing  week,  she  asked  plain- 
tiff what  was  the  matter.  Counsel  then  asked,  "What  did 
she  say  about  Mr.  Stutsman's  condition?"  and  plaintiff's 
objection  to  the  materiality  of  the  inquiry  was  sustained. 
Thereupon,  defendant  made  the  following  offer: 

"Mr.  Clark:  The  defendant,  as  bearing  on  the  testi- 
mony of  plaintiff  and  her  husband  in  i^ard  to  Mr.  Stuts- 
man's assisting  his  wife  home,  offers  to  show  by  the  wit- 
ness that  Mrs.  Stutsman  thereafter  told  the  witness  in  sab- 
stance  that  she  brought  Mr.  Stutsman  home  rather  than  he 
aKsisted  her,  and  in  substance  that  Mr,  Stutsman  was  un- 
der the  influence  of  liquor  to  the  extent  that  he  was  of  no 
assistance,  and  that  she  bad  to  follow  him  up  and  bring 
him  out  of  several  places  at  Des  Moines  in  the  city,  the 
understanding  she  conveyed  being  that  they  were  places 
where  he  was  drinking." 

Objection  to  this  offer  was  also  sustained.  Of  these 
several  rulings,  the  defendant  complains.  We  confess  to 
surprise  that  counsel  should  gravely  argue  the  Boundness 
of  these  exceptions.  Proof  that  Stutsman  was  intoxicated 
to  an  extent  to  prevent  him  from  rendering  the  simple  as- 
sistance to  which  his  wife  had  testified,  or  to  see  or  to 
know  what  had  occurred  at  that  time,  might  possibly  have 
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been  pertinent  and  proper  teetimonj,  but  no  witness  tes- 
tified to  snch  condition  on  tiis  part,  or  to  any  fact  or  cir- 
cumstance tending  in  tbat  direction.  Defendant  offered  no 
evidence  of  that  cliaracter.  Its  counsel  did  not  even  ai^ 
the  wife  whether  her  husband  was  dmnb,  but  contented 
themselves  with  asking  her  if  she  did  not  say  something  of 
that  nature  to  a  third  person.  It  is  probably  true  tliat 
plaintiff  was  under  nu  necessity  to  offer  evidence  of  Stuts- 
man's condition  of  sobriety,  because  it  had  not  been  im- 
peached or  attacked  by  any  competent  testimony;  but  the 
party  who,  by  hint  or  indirection,  seeks  to  leave  an  inja- 
rious  impression  upon  the  mind  of  the  Jury  concerning  his 
adversary,  is  not  prejudiced  if  tbe  suggested  fact  be  de- 
nied. So  far  as  this  particular  phase  of  tbe  evidence  is 
concerned,  if  Stutsman  was  drunk,  surely,  defendant's 
servants  in  chaise  of  the  car,  or  his  fellow  passengers  leav- 
ing the  car  at  the  same  stop,  should  be  able  to  speak  of  it 
from  direct  personal  knowledge;  but  no  soch  evidence  waa 
offered,  nor  any  reason  snggested  for  failnre  to  produce  it. 
Tbe  only  manner  in  which  the  husband's  name  was  brought 
into  the  story  of  the  allied  injury  was. by  the  wife's  state- 
ment that,  as  she  staggered  away' from  her  grasp  on  the 
car,  her  husband  caught  and  led  her  to  the  sidewalk — an 
act  by  no  means  impossible  and  by  no  means  inconsistent 
with  a  considerable  degree  of  intoxication.  The  statement 
of  the  wife  which  counsel  sought  to  show  was  no  part  of 
the  T€s  gestae,  nor  did  it  have  the  slightest  tendency  to 
show  that  the  alleged  accident  and  injury  to  her  did  not 
occor  precisely  as  she  testified  on  the  trial.  Neither  did  it 
conform  to  the  mles  governing  impeaching  testimony. 

Another  assignment    of    error    i^    pre- 
8.  dinmh:  en-    sented  in  connection  with  the  testimony  of 
huimt":  IK^""    plaintiff  and  her  husband.    The  wife  first 
bfrtb.  testified,  and  offered  other  testimony  in  cor- 

roboration,  that  she   wai  pregnant  at  the 
Vol.  180  U.— 34 
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time  of  tlie  alleged  iiijury,  and  tlial,  from  tUe  time  of  sneh 
iujury,  she  expeiieneed  great  pain  and  suffering,  whicli,  in 
the  course  of  about  two  months,  culminated  in  the  prema- 
ture birth  of  her  child.  Hhe  further  testified,  without  ob- 
jection made  or  exception  taken,  that  she  had  gone  through 
seven  or  more  previous  couflnenients;  that  the  pain  and 
suffering  accompanying  this  last  premature  confinement 
were  unlike  those  she  had  suffered  on  former  occasions. 
On  cross-examination,  defendant's  counsel  led  her  into  a 
siwcific  recitation  of  the  circurastanfSH  of  her  prior  con- 
finements, and  of  the  difficulties  exi>erienced  and  injuries 
resulting  therefrom,  and  of  the  time  it  ordinarily  required 
for  her  to  recover  her  usual  health.  Later,  when  her  hus- 
band was  on  the  witneas  stand,  he  was  asked,  and,  o«r 
defendant's  objection,  was  permitteil  to  answer,  that,  in 
her  fonuer  confinements,  she  would  ordinarily  go  into  la- 
bor in  the  evening  and  the  child  he  born  some  time  in  the 
morning,  and  added,  "She  was  never  in  chihlbirth  labor 
four  days,  like  she  was  at  this  time,  in  her  previous  con- 
finements.'' He  also  testified  that,  on  other  occasions, 
she  would  be  able  to  get  up  and  assist  in  her  work  in  a  few 
days,  but  this  time  it  was  six  weeks  before  she  had  so  far 
recovered.  It  is  argued  for  the  defendant  that  this  testi- 
.niony  was  incompetent,  immaterial  and  irrelevant,  and  that 
the  "apparent  deduction  was  not  warranted."  There  are 
two  sufficient  reasons  for  sustaining  the  court's  ruling.  In 
the  first  place,  there  appears  to  be  no  sound  reason  for 
holding  the  testimony  inadmissible.  In  itself,  it  does  not, 
of  course,  have  any  tendency  to  prove  that  plaintiff  was  in- 
jured by  the  negligence  of  the  defendant,  or  that  the  pre- 
matilre  birth  of  her  child  and  attendant  suffering  were 
caused  by  her  alleged  injury  in  alighting  from  the  car. 
But  plaintiff  was  clearly  entitled  to  show,  as  one  of  the 
elements  of  her  tight  to  recover,  the  fact  that  her  confine- 
ment  was   in   truth   abnormal   or  untimely,   and   that   she 
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was  thereby  caused  to  imdergo  suffering  and  sickness  wbich 
w'ould  not  have  resulted  to  her  from  a  normal  delivery.  This 
being  established,  it  would  still  be  incumbent  upon  her  to 
show  by  other  evidence  that  such  untimely  confinement 
waa  the  result  of  her  alleged  injury.  For  the  restricted 
purpose  above  indicated,— the  showing  of  the  abnormal 
character  of  the  delivery, — we  think  it  was  entirely  proper 
to  show  the  fact  that  ahe  had  before  been  frequently  con- 
fined, and  knew  the  nature  and  character  of  a  normal  deliv- 
ery and  the  experiences  attendant  tliet-eon,  and  that  Ler 
experiences  in  this  last  confinement  were  not  anch  as  char- 
acterized childbirth  in  due  course  of  nature.  There  is  a 
clear  distinction  between  the  case  thus  presented  and 
Etzkorn  r.  Citu  of  Oelireiti,  142  Iowa  107,  110.  There,  tfve 
testimony  was  met  with  timely  objection,  and  the  ground 
upon  which  its  admission  was  held  erroneous  was  not  that 
the  testimony  was  incompetent  for  any  purpose,  but  that, 
as  there  stated : 

"Counsel,  in  offering  this  testimony,  was  not  trying  to 
prove  her  physical  condition  prior  to  the  birth  of  her  last 
child.  His  effort  undoubtedly  was  to  have  the  jury  believe 
that,  as  she  had  not  previously  suffered- from  childbirth,  her 
suffering  which  she  described  as  accompanying  the  birth  of 
her  last  child  nnixt  hni:r  been  diK-  to  the  ncndent  upon  tlw 
walk." 

For  such  purpose,  as  we  have  already 

4.  T«iiL;  recep-     said,  the  evidence  could  not  properly  be  con- 

dence:   oWm-      -■'idered.     But  the  general  denial  of  the  de- 

rtenij.  fendant  in  this  case  put  in  issue  not  only 

the  matter  of  plaintiff's  injury,  but  also  the 

alleged  premature  character  of  her  confinement,  and  upon 

this  issue,  we  think  the  testimony  of  the  husband  and  wife 

had  material  bearing.     If  the  testimony  was  competent  and 

material  for  any  purpose,  however  restricted  such  pnrpose 

may  have  been,  then  there  was  no  error  in  overruling  a  gen- 
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eral  objection  thereto;  aud  tbis  is  especially  tme  where 
there  is  no  request  for  ao  instruetioii  to  the  jury  limiting  its 
effect. 

Another  feature  of  this  record  uecessi- 
s.  tbiii.:  lecep-  tates  the  same  conclusion.  This  testimoDj 
ae?ee:'  Aj<iit  to  was  first  Offered  when  the  wife  was  on  the 
and  Mtoppei.  witness  Stand,  and  was  given  by  her  without 
objection  or  exception  preserved  tbereto,  nor 
was  it  made  the  subject  of  a  motion  to  strike.  Later,  when 
tbe  husband  cam4  to  testify,  and  his  attention  was  di- 
rected to  tbe  same  subject-matter,  defendant  objected 
thereto,  the  objection  being  to  the  quality  of  the  evidence, 
and  not  to  the  competency  of  the  witness.  For  the  reason 
stated,  if  for  no  other,  there  was  no  error  in  overruling  this 
objection.  Where  objection  has  once  been  made  in  a 
proper  and  timely  way,  it  is  ordinarily  held  that  the  party 
against  whom  the  ruling  is  made  does  not  waive  the  error 
by  failing  thereafter  to  repeat .  the  objection  every  time 
other  testimony  of  the  same  character  is  offered.  But  to 
hold  that  a  party  may  permit  testimony  of  an  alleged  fact 
to  be  given  by  one  or  more  witnesses  without  objection, 
and  then  insist  that  proof  by  another  competent  witness  is 
immaterial  or  incompetent,  would  be  quite  unreasonable. 
One  party  to  a  suit  should  not  be  permitted  to  dictate  his 
adversary's  selection  of  witneases  by  saying  In  effect,  "Yon 
may  prove  the  fact  by  A,  but  I  will  not  allow  you  to  cor- 
roborate him  by  B."  Such  coarse  would  be  manifest  tri- 
fling with  the  court. 

In    cross-examination,     Dr.   Roberts,   a 
nitnesB  for  the  plaintiff,  was  asked  the  fol- 


"The  prolonged  labor  in  conflnement 
was  caused  In  its  moat  obvious  explanation  by  the  bursting 
of  the  sacs,  and  it  therefore  being  a  dry  birth,  was  it  not. 
Doctor?" 
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The  answer  was  ruled  out,  upon  plaintiff's  objection 
that  the  inquiry  was  not  proper  cross-examination.  This, 
eoaneel  complains,  was  8  "harsii  exercise"  of  the  trial 
conrt'a  discretion.  The  objection  is  not  well  founded.  The 
witness  did  not  attend  plaintiff  in  her  confinement,  and  we 
find  nothing  In  the  record  making  this  inquiry  clearly  rel- 
erant  to  anything  he  had  said  on  direct  examination.  The 
witness  had  examined  the  plaintiff  after  her  confinement 
and  before  the  trial,  and  testified  to  the  conditions  be  then 
discovered  indicating  a  diseased  or  unnatural  state  of  the 
parts.  He  also  said,  in  substance,  that  a  wrench  or  jerk  of 
the  body  of  a  pregnant  woman  would  be  likely  to  cause  what 
is  tniown  as  a  dry  birth,  and  that  a  dry  birth  would  make 
the  labor  pains  long  and  severe.  The  subject  of  the  "burst- 
ing ef  the  sacs"  was  not  mentioned  by  him.  Again,  the  ques- 
tion asked,  when  rednced  to  its  briefest  terms,  is  whether 
the  fact  of  a  dry  birtb  is  not  an  explanation  of  the  pro- 
longed and  severe  character  of  the  labor  pains,  and  this  is 
precisely  what  the  witness  bad  already  said,  and  the  de- 
fendant 'snatained  no  prejudice  from  the  exclusion  of  its 
repetition. 

Again,  exceptions  are  taken  to  the  form 
T.  Knonci :  opia-  of  the  iuqulrr  bv  plaintiff's  counsel  in  ask- 

loD  CTlilence :,         ,        .,..'  .. 

rauiti  flawiiiK    inc  for  the  ludcmeni  or  opinion  of  her  ex- 

^i:  ^torm  oi  pert  witnesses.  The  point  is  that  the  ques- 
tions objected  to  call  only  for  mere  possible 
.  or  conjectural  results.  Some  of  the  qnestions  were,  no 
donbt,  too  broad  and  indefinite,  but  were  met  by  objection'a 
and  rulings  resulting  in  such  modifications  of  expressions 
as  brought  the  testimony  fairly  within  the  rule  confining  the 
opinion  given  by  the  witness  to  the  likely  or  probable  re- 
anlts  of  the  combination  of  circumstances  assumed  by  the 
intertogatop.  But  counsel  for  defendant,  impliedly  conced- 
ing tbiesitnation,  contends  that,  even  in  this  form,  the  tes- 
timony was  still  inadmissible,  and  that,  to  obviate  the  ob- 
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jection,  tUe  inquiry  mast  he  so  framed,  or  the  answer  of  the 
witness  so  expressed,  as  to  ''exclnde  other  likely  causes" 
than  those  to  wliich  the  attention  of  the  witness  has  beea 
si)eciflcall.T  called.  No  authority  for  this  proposition  i* 
cited,  nor  do  we  think  it  justified  by  any  recognized  prin- 
ciple of  the  law  of  evidence.  The  limitations  of  bnman 
knowledge  are  such  that  no  expert,  however  learned  or  ex- 
perienced, can  speak  with  absolute  certainty  of  the  caase 
and  effect  of  all  conditions  affecting  the  bealth  of  any  given 
individual.  Experience  and  observation  may  fairly  dem- 
onstrate that  certain  injuries  or  certain  abnormal  condi- 
tions are  likely  or  may  reasonably  be  expected  to  produce 
certain  results,  and  of  these  the  expert  may  speak.  To  qual- 
ify him  to  30  speak,  he  is  not  required  to  uegative  the  possi- 
bility of  like  results  from  other  causes.  Indeed,  his  ex- 
pressed opinion  that  a  result  designated  by  him  is  likely  or 
probable,  while  it  does  not  exclude  all  other  causes,  implies 
that  the  result  mentioned  is  the  one  most  reasonably  to  be 
expected  in  cases  of  that  character.  If  it  be  claimed  by  the 
opposing  party  that  the  witness'  opinion  is  erroneous,  or 
that  its  value  is  lessened  by  the  existence  of  other  possible 
causes  productive  of  like  results,  that  fact  may  either  be 
developed  upon  cross-examination  or  established  by  the  tes- 
timony of  other  witnesses.  Counsel  concede  that  there  is 
authority  in  our  precedents  sustaining  the  competency  Id 
evidence  of  expert  opinion  as  to  likely  results  of  given  con- 
ditions, and  we  discover  in  this  case  no  good  reason  to  abas- . 
don  or  restrict  the  rule  so  established.  VohK  v.  SkorthiB, 
130  Iowa  538. 

II,     The   defendant    wan   permitted  to 

8.  Tiiit:  imtrne-  introduce  evidence  tending  to    show    that 

He?' 'arrumen-    plaintiff's  hnsband  had  at  one  time  brought 

tatlve   iiiBtruc-  .,  •      .         ,i  ,    . 

tiauB.  suit  against  a  third  person  to  recover  dam- 

ages for  alienating  the  affections  of  hifi  wife, 
and  that,  as  a  witness  for  her  husband  in  that  case,  she  had 
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admitted  acts  of  adultery  with  sueli  person.  Presumably 
OD  the  Btreogth  of  this  testimony,  defendant  requested  the 
court  to  iuatruct  the  jury  as  follows: 

"Instruction  No.  1.  Ordinarily,  evidence  of  facts  show- 
ing evil  conduct  or  moral  degeneracy  of  a  party  or  witness 
cannot  be  admitted  on  the  trial  of  a  case,  unless  such  facts 
are  relevant  to  the  particular  issues  to  be  determined  by  the 
jun',  nor  can  parties  ordinarily  be  examined  or  required  to 
make  admissions  of  facta  of  such  character,  unless  relevant 
to  the  issues  of  the  case  being  tried.  One  reason  for  this 
mle  is  that  the  court  cannot  undertake  to  try  collateral 
matters  or  to  determine  their  truth.  When,  however,  such 
evidence  is  Introduced  as  having  a  legitimate  bearing  upon 
fhe  issues  on  trial,  the  court  cannot  relieve  the  witness  of 
the  effect  of  admissions  or  evidence  showing  immorality  or 
iI^eBeracy  as  bearing  on  the  moral  character  or  credibility 
of  the  witness,  nor  can  the  court  require  the  jury  to  laepa- 
rate  such  evidence  from  the  general  facts  and  circumstances 
onf  of  which  it  is  entitled  to  determine  the  weight  and  cred- 
it to  be  given  to  the  testimony  of  the  party  or  witness." 

This  request  was  refused,  and  the  court  instructed  the 
jury  that  immoral  conduct  of  plaintiff  in  the  past  consti- 
tuted no  defense  to  her  claim  for  damages  in  this  case  if 
she  had  shown,  by  a  preponderance  of  the  testimony,  the 
truth  of  her  alleged  injury  by  the  negligence  of  the  defend- 
ant, but  that  such  testimony  might  be  considered  as  bearing 
upon  the  question  whetber  her  physical  condition,  which 
she  attributed  to  the  alleged  accident,  was  in  fact  the  re- 
sult thereof,  or  of  her  own  immoral  conduct.  The  objection 
taken  to  the  foregoing  ruling  and  instruction  is  without  mer- 
it. Indeed,  the  record  so  made  was  clearly  more  favorable 
to  the  defendant  than  it  was  entitled  to  ask.  The  occurrence 
affecting  the  moral  character  of  the  plaintiff  took  place  4  or 
5  years  before  the  alleged  accident  on  which  this  action  is 
based,  and  the  story  appears  to  have  been  dragged  into  the 
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record  now,  Dot  as  having  any  natural  or  fair  relevance  to 
the  issues  being  tried,  but  to  effect,  by  indirection,  an  Im- 
peachm€nt  of  plaintiff's  moral  character,  and  thereby  injn- 
riouBly  affect  her  credibility  as  a  witness  without  attack- 
ing the  same  in  the  manner  provided  by  statute,  and  the  re- 
quested instruction  Is  at  best  an  elaborate  and  ingenious 
argument  fnimed  to  emphasize  that  effect.  The  impeach- 
ment of  a  witneea  is  a  right  to  which  a  party  may  resort  oq 
all  proper  occaaions,  but  it  ie  the  right  of  the  witness  and  of 
the  party  by  whom  he  is  called  to  insist  that  such  impeach- 
ment be  accomplished,  if  at  all,  in  accordance  with  the 
well-defined  rule. 

The  defendant  also  requested     an     in- 

9.  Dahuiib  :    In- 

jnrtPB  to  struction   that  the  evidence  does  not  war- 

peraon :    per- 

S5^ui^''in-  '■""*  ■"*  ^'crdict  on  the  theory  that  plaintiffs 
{raeted?^!!-  injuries  are  permanent,  and  error  is  a«- 
itractioDB.  signed  upon  the  failnre  to  so  charge  tbe  ju- 

ry. It  is  sufficient  to  say,  in  this  regard,  that  the  court 
did  not  submit  to  the  jury  the  question  of  permanent  in- 
jurj'.  They  were  told  that,  if  they  found  for  plaintiff,  and 
further  found  that  her  pain  and  suffering  caused  by  the 
defendant's  negligence  were  reasonably  certain  to  continue 
in  the  future,  then  she  would  be  entitled  to  compensation 
therefor.  The  testimony  in  the  case  clearly  justified  this 
instruction,  and  the  refusal  of  the  defendant's  request  was 
proper. 

Defendant  requested  and  the  court  re- 
10-  Tuu.:  in-        fused  a  still  further  instruction  as  follows: 
BppiicB°iii(r  "Some  evidence    has    been    introduced 

aniT  evidence,  tending  to  show  that  a  surgical  operation 
might  relieve  plaintiff  of  some  of  the  mat- 
ters wherein  iihe  claims  to  be  suffering  as  the  result  of  the 
alleged  accident.  There  is,  however,  no  evidence  of  what 
the  expense  of  such  operation  would  be,  and  the  jury  will 
accordingly   not   take    such    matter   into   consideration   In 
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erent  joo  And  for  the  plaintiff,  or  allow  her  anything  there- 
tor." 

The  refusal  of  this  request  was  not  erroueons.  Its  ef- 
fect would  have  been  simply  to  create  the  appearance  of 
vithdrAwing  from  the  jury  an  issue  or  subject  nowhere  aug- 
gested  by  the  record.  No  such  element  of  damage  was 
pleaded,  and  no  testimony  bearing  thereon  had  been  intro- 
duced. Even  when  instructions  are  strictly  limited  to 
questions  in  issue,  it  is  not  always  easy  for  the  trial  court 
to  cover  them  all  fully  and  preserve  the  brevity,  clearness 
and  directness  which  are  essential  to  a  proper  stotement  of 
the  ease,  and  it  is  neither  proper  nor  desirable  that  its 
charge  to  the  jury  be  confused  with  discursive  directions  as 
to  matters  not  in  dispute. 

III.  In  conclusion,  objection  is  made 
11.  TMiu.:  Tar-  to  the  award  of  damages  as  being  excessive 
ucUsiTeiieM.'  in  amount.  In  support  of  this  contention, 
it  is  said  that  the  damages  so  given  are  for 
pain  and  suffering  alone,  leaving  the  defendant  still  liable 
to  another  action  in  favor  of  plaintiff's  husband  for  her  loss 
of  time  and  for  expense  incurred.  But  counsel  is  not  quite 
correct  in  this  assertion.  The  petition  sets  up  a  claim  not 
merely  for  pain  and  suffering,  but  for  actual  physical  in- 
JDries  of  which  the  alleged  pain  and  suftering  were  the  ac- 
companiments, and  if  the  evidence  in  her  behalf  was  be- 
lieved by  the  jnry,  as  it  evidently  was,  it  was  sufficient  to 
justify  the  finding  that  she  sustained  serious  injury  to  her 
genito-nrinary  organs,  resulting  in  an  im[>aired  state  of 
health  and  the  probable  necessity  of  subjection  to  sui^ical 
operation.  The  compensation  or  (iumagcs  which  may  be 
awarded  for  physical  injury,  impaired  health  and  strength, 
bodily  and  mental  pain  and  anguish,  is  not,  and  in  the  na- 
ture of  things  cannot  be,  the  subject  of  any  definite  mathe- 
matical  rule  of  statement  or  measurement.  Indeed,  "com- 
pensatlnn^'  is  a  somewhat  misleading  term  in  this  connec- 
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tion,  and  ie  made  use  of  only  because  we  have  no  other 
word  more  nearly  expressing  the  thought  of  the  law,  which 
permits  recovery  for  an  imponderable  and  intangible  thing 
for  which  there  is  no  equivalent  in  terms  of  money.  If  the 
right  to  a  recovery  of  this  nature  be  established,  the  jury 
is  charged  with  the  duty  of  assei^Mng  siK-h  damages  as,  in 
its  fair  and  impartial  discretion,  is  the  nearest  practical  ap- 
proximation to  what  in  called  compensation  in  the  business 
world.  When  it  has  done  so,  then,  in  the  absence  of  other 
sufficient  gronnd  for  ordering  a  new  trial,  the  court  will 
not  interfere  with  the  verdict,  unless  the  amount  assessed 
is  so  extraordinary  as  to  clearly  indicate  that  the  jury  was 
influenced  by  passion  or  prejudice,  or  by  a  radical  miscon- 
ception of  its  duty  in  tlie  premises.  We  are  not  prepRred 
to  say  that  such  is  the  showing  in  this  ease. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment of  the  district  court  is  therefore — Affirmed. 

Oavn'or,  r.  J.,  I'reston  and  Htevbns.  .IJ„  concur. 


J.  E.  Calhoun,  Appellee,  v,  C.  B.  Roiunson.  Appellant. 

PLEADINO;     Amendment — Dictating  Into  Trial  BocoicL    An  Rmend- 

1  ment,  dictated  to  tbe  reporter  and  entered  In  the  Bhorthand 
Qotes  o!  the  trial  without  objection  by  the  oiher  p&rty,  has  tlis 
Hame  standing  as  one  made  on  separate  paper,  as  required  by 
Section  3603,  Code,  1897. 

EljmiT:     Decree — Scope   and   Extent— Uakdns  New  Contract  for 

2  Parties,  Equity,  under  a  prayer  tor  general  equitable  relief. 
may.  In  an  action  to  cnforra  a  contract  ■which  proves  vtterly 
impracticai.  bo  sliapc  Its  decree  aa  to  depart  from  the  strict  temu 
or  the  contract  when,  by  ao  doing,  the  actual  purpoaea  of  ttie 
parties  will  be  carried  out  and  jnatice  be  done  to  ooth  parties. 
So  held  where,  by  contract,  a  tile  drain  was  to  t>e  placed  in  a 
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spedfled  course  acroaa  certain  lands,  which  course  proved  utter- 
ly Impracticable,  owing  to  the  topograpby  of  Che  land.  See  Sec- 
tion 3775,  Code,  1897. 

Appeal  from  Linn  District  Court.^MiLo  P.  Smith,  Judge. 

Monday,  June  25,  1917. 

Action  in  equity  to  enjoin  defendant  from  laying  cer- 
tain tile  from  bis  land  to  a  ditch  on  the  plaintiff's  land,  con- 
trary, as  plaintiff  alleges,  to  the  terms  of  a  written  contract 
between  the  parties  in  reference  thereto,  by  reason  of  which 
plaintiff  alleges  that  defendant  is  collecting  water  from  hif< 
land  by  tile  diiiins  and  casting  it  npon  the  land  of  plain- 
tiff. There  was  a  decree  for  plaintiff,  and  the  defendant 
appeals. — A  (firmed. 

Voris  rf  Haas^  for  appellant. 

.4.  W.  Fisher  and  C.  W.  Kepl&%  for  appellee. 

Preston,  J. — The  petition  alleged,  in  snbBtance,  that 
the  parties  were  each  owners  of  40  acres  of  land,  that  of  tbe 
defendant  lying  to  the  north  of  and  adjoining  plaintiff's 
land;  that  the  north  side  of  plaintiff's  land  is  somewhat 
ioirer  than  the  land  of  the  defendant  and  is  very  lev«l,  hav- 
ing no  ditch  or  watercourse  through  it,  and  slopes  very 
gently  to  the  south  for  some  55  rode,  to  an  open  or  artifi- 
cial ditch  on  plaintiff's  land,  running  east  and  west,  which 
last-named  ditch  carries  off  to  the  west  the  water  enter- 
ing it;  that,  while  defendant's  land  is  lower  than  plaintiff's, 
the  same  is  very  swampy  and  wet.  and  the  water  stands 
thereon ;  that,  to  carry  off  this  surplus  water,  defendant  has 
put  in  two  strings  of  tile,  each  about  160  rods  in  length,  and 
extending  down  to  within  a  few  feet  of  the  south  line  of 
his  land;  that,  where  the  said  two  strings  of  tile  stop,  near 
the  line  between  the  parties,  the  tile  are  at  a  depth  of  only 
about  18  inches  from  the  surface;  that  the  said  tile  empty 
their  surplus  water  which  is  drained  from  defendant's  land 
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on  the  snrface,  and  it  spreads  ont  over  about  10  acreB  of 
plaintiff's  farm,  making  it  too  wet  to  farm;  that  said  wa- 
ter 80  cast  upon  plaintiff's  land  would,  if  not  bo  tiled,  stand 
upon  defendant's  land  until  it  soaked  away  or  evaporated; 
that  the  flow  of  water  upon  plaintiff's  land  has  been 
materially  increased  and  materially  damaged  his  land;  that. 
in  order  to  take  oare  of  the  said  surplus  water,  the  parties 
entered  into  a  written  agreement  on  May  29,  1915,  whereby 
defendant  agreed  to  take  care  of  the  surplus  water  and  to 
carry  the  same  in  a  string  of  6-inch  tile  to  the  east  and 
west'ditcb  south  of  defendant's  line  aad  across  the  land  of 
plaintiff,  and  to  put  the  said  tile  in  the  ground  in  good  con- 
dition; that,  notwithstanding  the  agreement,  defendant  ban 
couBtructed  a  ditch  across  plaintiff's  land  from  16  to  25 
inches  in  depth,  and  is  intending  to  and  will  place  the  said 
6-inoh  tile  tliwein;  that  said  agi'eement  expressly  state« 
that  the  said  6-inch  tile  shall  be  put  in  in  good  condition,  aqA 
in  order  to  do  so,  the  tile  ditch  should  be  from  36  inches 
to  42  inches  in  depth ;  that,  when  said  6-iDCh  tile  are  so 
placed  in  the  ditch,  the  top  of  the  tile  will  be  from  10  t» 
18  inches  from  the  surface;  that  said  defendant  has  also 
constructed  his  tile  ditch  lower  through  portions  of  thiK 
course  than  at  the  outlet  of  said  ditch,  so  that  the  water 
will  not  run  out  of  said  tile,  but  will  back  up  and  fill  the 
tile  on  plaintiff's  land,  causing  the  water  to  soak  out  throngh 
the  tile  and  again  overflow  plaintiff's  land,  causing  him  ir- 
reparable injury;  that  the  tile  so  placed  at  a  depth  of  from 
10  to  18  inches  from  the  surface  will  be  easily  misplaced 
by  the  farming  of  the  land,  and  will  fill  up  in  a  abort  time, 
and  wilt  not  discbarge  the  water  flowing  into  them  from  tttt 
defendant's  land.  He  prays  that  defendant  be  restrained 
from  putting  in  said  tile  at  or  near  the  surface,  and  that 
defendant  be  made  to  place  tbe  said  tile  in  the  ground  at  a 
depth  of  from^  36  to  42  inches,  to  carry  off  the  said  water. 
Answering,  defendant  admitted  certain  of  the  all^- 
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tions  of  the  petition  aa  to  the  lay  of  the  grouad,  the  til- 
iDg  on  his  own  land,  and  bo  on,  and  averred  that  the  east 
and  west  ditch  on  plaintiff's  land  had  been  constructed 
many  years  ago,  and  had  become  enlai^d  so  aR  to  become 
a  well-marked  watercourse,  with  channels  and  banks;  ad- 
mits also  tbe  execution  of  the  contract,  and  that  it  was  in 
order  to  adjnat  the  contention  between  plaintiff  and  defend- 
ant on  account  of  the  water  flowing  from  tbe  ends  of  de- 
fendant's two  strings  of  tile;  says  that  plaintiff  knew,  prior 
to  the  execution  of  the  written  contract,  that  defendant's 
tile  drains  were  about  20  inches  below  the  surface  of  the 
ground  at  their  terminal  points;  that  the  written  contract 
was  entered  into  as  a  settlement  of  the  controversy,  and 
that  thereby  defendant  was  to  put  a  6-inch  tile  across 
plaintiff's  land,  to  run  south,  or  in  a  southerly  direction; 
that,  in  compliance  with  the  contract,  defendant  purchased 
snlflcient  6-inch  tile  to  connect  his  two  tile  ditches  with  the 
ditch  on  plaintiff's  land,  and  began  the  laying  of  tile  in  a 
ditch  dng  for  that  purpose,  just  as  deep  in  the  ground  as 
the  same  could  be  laid  between  the  two  ends  of  the  said  6- 
inch  tile  and  leave  fall  enough  so  that  the  water  would  flow 
in  said  tile,  nn  account  of  the  level  condition  of  plaintiff's 
lands  and  the  depth  of  the  terminal  points  or  ends  of  defend- 
ant's two  tile  drains  and  the  depth  of  said  ditch  on  the  lands 
of  plaintiff,  and  had  the  same  nearly  completed,  when 
stopped  from  fully  completing  tbe  contract  by  the  tempo- 
rary injunction;  that  the  depth  at  which  the  said  6-inch 
tile  would  have  to  be  laid  between  the  terminal  points  of 
defendant'3  two  strings  of  tile  and  the  bottom  of  the  ditch 
on  plaintiff's  land,  and  the  level  condition  of  plaintiff's  land 
between,  were  known  to  plaintiff  at  and  prior  to  the  making 
and  entering  into  the  said  written  contract;  that,  had  de- 
fendant been  permitted  to  complete  the  laying  of  said  fi- 
inch  tile,  same  would  completely  carry  off  and  discharge  all 
the  water  from  defendant's  tile,  and  the  6-inch  tile  on  plain- 
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tiff's  laud  would'  liave  been  of  sufficient  depth  us  to  iu  no 
manner  interfere  with  the  successful  cultivation  uf  plain- 
tiff's lancl. 

The  written  contract  provides; 

"That,  whereas  the  party  of  ihe  first  part  (Robinson) 
has  constructed  two  strings  of  tile  of  about  .'{2ft  rods  in 
length  on  his  farm  (description),  and  carries  bis  surplus 
water  from  the  said  laud  down  .to  and  casts  the  same  on  the 
•surface  at  or  near  the  south  line  of  the  said  land  where  the 
said  tile  empty  all  their  water  on  the  surface  at  or  near  the 
north  line  of  the  second  part.v's  land  (description),  caus- 
ing the  same  to  overflow  on  miid  land,  and 

"Whereas  the  party  of  the  first  part  is  desirous  of  tak- 
ing care  of  said  water  and  not  allow  the  same  to  overflow 
land  of  said  second  [>arty, 

"It  is  therefore  agreed  by  and  between  said  parties  that 
said  C.  B.  Robinson,  party  of  the  first  part,  shall  put  iu  a 
string  of  G-inch  tile  connecting  with  the  two  said  strings  of 
tile,  and  run  the  same  straight  south  across  the  land  of  the 
second  party  to  the  creek  about  55  rods  south.  Raid  part; 
of  the  first  part  to  furnish  said  tile,  put  the  same  in  iu  good 
condition,  and  as  all  tile  are  placed  in  the  ground,  at  his 
own  exfiense,  as  soon  as  the  weather  and  condition  of  the 
land  will  admit,  but  said  party  of  the  first  part  shall  not  be 
liable  for  any  damages  to  the  crops  that  he  maj'  injure 
while  putting  iu  said  tile." 

It  will  be  noticed  that,  while  the  contract  provides 
that  defendant  is  to  put  in  the  6-inch  tile  across  plaintiffs 
land,  which  are  to  run  straight  south,  it  does  not  state  the 
depth  at  which  the  same  should  be  placed.  There  is  testi- 
mony on  behalf  of  plaintiff  tending  to  show  that  the  ground 
is  a  little  higher  immediately  north  of  the  east  and  west 
ditch  than  it  is  further  north.  It  appears  that  plaintiff  had 
prepared  injunction  papers  against  defendant,  which  were 
exhibited  to  the  defendant  on  the  day  of,  but  prior  to,  the  ex- 
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ecntion  of  tlie  coiiti-art.  It  ia  quite  clear  from  the  record  tha 
the  main  pnrpose  of  the  agrcemeut  wan  to  enable  defemlan 
to  take  care  of  the  snrplus  water  which  hfld  been  discharg- 
ing on  plaintiff's  land,  and  plaintiff  contends  that  the  ar- 
ranf^ment  van  for  the  benefit  of  the  defendant,  and  tha' 
plaintiff  consented  to  sach  arrangement  as  a  matter  of  neigh- 
horly  accommodation.  The  defendant  began  digging  the 
ditch  for  tbe  6-inch  tile  at  the  east  and  west  ditch  on  plain 
tiff's  land,  and  worked  north  from  this  ditch.  At  this  point, 
tlie  east  and  west  ditch  ie.  abont  17  inches  deep,  where  de- 
fendant brgnn  to  tile,  and  abont  12  inches  wide,  itnd  in- 
creases as  it  goes  west,  hoth  in  depth  and  widtli. 

The  conrt,  by  its  decree,  found  that  it  is  impossible  to 
place  the  6-inch  strinf;  of  tile  straight  south  from  where 
the  water  is  brought  down  and  cast  upon  the  land  of  plain- 
tiff by  defendant,  owing  to  a  pise  in  the  surface  of  the 
ground  near  the  open  ditch,  which  rise  of  ground  was  un- 
known to  the  parties  to  the  contract  when  the  same  was 
entered  into;  that  the  niitur.il  wlope  of  the  land  from 
where  the  water  is  brought  down  and  oast  upon  the  land  of 
plaintiff  is  south  abont  200  feet,  thence  gradually  sloping  in 
a  jiouth westerly  direction  about  4S  rods  to  tbe  open  ditch; 
that,  owing  to  the  rise  of  ground  near  the  open  ditch, 
defendant  was  unable  to  place  the  tile  at  the  proper  depth 
to  carry  off  the  water,  and  that  said  water  remained  on 
plaintiff's  land,  to  his  detriment;  that  the  tile  so  placed 
in  the  ground  should  lip  removed;  thnt,  in  order  to  carry 
oDt  the  agreement  and  intention  of  the  parties  to  the 
contract,  the  tile  should  be  placed  where,  it  can  be  laid 
at  a  proper  depth,  and  carry  off  the  said  surplus  water 
irhich  the  defendant  cast  upon  the  land  of  plaintiff; 
that  plaintiff  should  remove  the  south  600  feet,  or  there 
abonta,  of  the  tile  in  the  ditch  now  constructed,  and  fill  the 
Bfime  at  his  own  expense;  that  defendant  could  use  said 
tile  in  a  new  ditch  to  he  constnicted  as  rei^uired  by  the 
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court.  The  decree  required  defendant  to  take  up  the  north 
200  feet  of  the  tile  now  in  the  ditch  and  replace  the  b&xsk 
in  the  same  ditch  at  the  proper  depth,  not  less  than  30 
inches  from  the  surface  of  the  ground,  and  to  construct  the 
rest  of  said  ditch  in  a  southwesterly  direction  from  said 
point  to  the  open  ditch,  about  48  rods  southwest,  and  to 
properly  lay  said  tile  at  a  depth  of  not  less  than  36  inches, 
and  that  plaintiff  should  pay  defendant  the  sum  of  40 
cents  per  rod  for  digging  the  said  600  feet  of  tile  ditch  so 
abandoned,  and  furnish  at  his  own  expense,  for  the  defend- 
ant's use,  not  to  exceed  5  rods  of  tile. 

1.    The  prayer   of   plaintiff's   petition 
1-  f'^""'V.        did  not  a^  for  general    equitable    relief, 
trtafrerord""'     '^^^^  alistract  recites  that,  before  the  evidence 
was  closed: 

"At  this  stage  in  the  proceedings,  the  plaintiff,  b;  his 
attorney  C,  W.  Kepler,  asked  leave  of  court  to  amend  his 
petition  by  adding,  'For  ench  other  and  further  relief  as 
to  the  court  may  seem  proper,'  and  such  attorney,  C.  W. 
Kepler,  said,  'With  leave  of  court  first  had  and  obtained, 
the  plaintiff  at  the  close  of  the  testimony  amends  the  prayer 
of  his  petition,  and  amendment  thereto,  by  adding  thereto: 
"And  such  other  and  further  relief  In  equity  as  to  the  court 
may  seem  equitable  and  just  between  the  parties." '  No  ■anch 
amendment  was  ever  made  or  filed  in  said  cause,  and  noth- 
ing further  done  iu  relation  thereto,  and  the  above  and 
foregoing  leave  to  amend  was  asked  as  stated,  and  an  oral 
statement  of  plaintiff's  attorney  in  relation  thereto  as  above 
quoted  from  the  record." 

We  take  it  from  this  that  plaintiff  orally  dictated  into 
the  record,  which  was  taken  down  by  tbe  reporter,  this  so- 
called  amendment,  because  the  abstract  recites  that  the 
statements  so  made  were  as  quoted  from  the  record.  It  ia 
contended  by  appellant  that  the  court  had  no  authority  to 
grant  genrriil  eqnitable  relief,  because  this  amendment  was 
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not  made  in  accordance  witb  Code  SeetiOQ  3603,  which  pro- 
vides eDbBtantially  that  ameadments  nmst  be  made  upon 
separate  paper,  which  shall  be  filed,  and  constitute,  with 
the  original,  but  one  pleading. 

\Vc  think  it  is  common  practice  for  counsel,  during 
the  hurry  of  a  trial,  to  dictate  amendmeutH  or  pleadings 
into  the  record,  in  order  to  tuive  the  time  of  the  court. 
This  is  often  doue,  with  the  conM*ut  of  counsel,  or  some- 
times  it  is  HO  taken  by  the  rejHirler  iind  run  off  and  filed 
afterwards.  The  defendant  made  no  objection  at  the  time 
to  the  amendment's  being  made  in  thU  manner,  and  made 
00  motion  to  strike  it  Itecause  not  filed  In  accordance  with 
the  statute,  iiy  his  conduct,  we  think  appellant  cousented 
to  the  amendment's  t>eing  made  in  this  way,  and  waived 
the  objection  now  made,  and  that  the  court,  in  t!ie  dcter- 
minatioQ  of  the  case,  properly  considered  this  as  an  amend- 
ment to  the  prayer  of  the  petition, 

2.    Appellant's  next  proposition  is  that, 
■  (m'^'ucpr  end  since  the  contract  provided  that  the  Cinch 

oev  ctntract       tile  should   be   laid   bv   defendant   straight 
for  partlcB,  " 

south,  the  conrt  had  no  authority  to  grant 

plaintiff  the  relief  it  did  by  requiring  the  tile  to  be  laid  in 

a  southwesterly  direction  a  part  of  the  way.     Keliance  is 

placed  upon  Section  3775  of  the  Code,  which  provides: 

"Tlie  relief  granted  to  the  plaintiff,  if  there  be  no  an- 
swer, cannot  exceed  that  which  he  has  demanded  in  Im 
petition.  In  any  other  case  the  court  may  grant  him  any 
relief  consistent  with  the  case  made  by  the  petition  and 
cmhrBccd  within  the  issue." 

Cases  are  cited  in  support  of  the  proposition.  The 
thought  of  appellant  is  that  the  court  made  a  new  contract 
for  the  parties.  Among  other  allegations  of  the  petition, 
it  is  clwrged  that  the  tile,  as  it  was  being  laid  by  the  de- 
fendant, was  not  deep  enough  to  carry  off  the  water  into 
the  open  ditch,  and  that,  as  the  tile  was  being  laid,  it  was 
Vol.  180  lA.— 35 
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throwing  the  water  back  on  plaintiff's  land.  The  petition 
asked,  substantially,  that  appellant  be  decreed  and  ordered 
to  place  hig  tile  over  plaintiff's  land  so  as  not  to  damage 
him.  This  was  substantially  the  prayer  of  his  petition, 
especially  so  when,  under  the  amendment,  general  equitable 
relief  was  aBked.  We  think  the  relief  granted  was  con- 
sistent with  the  case  made  by  the  petition  and  the  answer, 
and  therefore  embraced  within  the  issues. 

There  is  testimony  on  behalf  of  the  plaintiff,  thongh 
denied  by  the  defendant,  that  the  lay  of  the  land  immediate- 
ly north  of  the  open  ditch  was  higher  than  it  was  some  dis- 
tance farther  north,  and  that  it  would  be  impossible  for 
the  water  to  flow  into  the  open  ditch  through  the  tile  laid 
at  the  depth  and  in  the  manner  in  which  it  was  being  laid 
by  the  defendant;  and  it  is  undisputed  that,  because  the 
open  ditch  running  east  and  west  was  deeper  and  wider 
a  short  distance  west  of  a  point  straight  south,  and  because 
of  the  lay  of  the  ground,  the  tile  could  be  laid  in  such  a 
way  and  to  such  a  depth  as  to  carry  off  the  water  by  run- 
ning the  ditch  west  and  south  to  the  open  ditch.  We  think 
the  evidence  justifl^  such  a  finding. 

W^e  shall  not  review  the  testimony  at  length,  because 
it  is  somewhat  extended,  and  this  point  seems  to  have  been 
really  the  main  controversy  on  the  trial.  It  is  not  our 
practice  in  equity,  cases  to  Set  out  the  evidence  in  detail, 
since  it  can  serve  no  useful  purpose.  In  addition  to  the 
testimony  introduced  on  behalf  of  plaintiff,  we  think  the 
physical  facts  are  such  as  to  corroborate  his  testimony  at 
.several  points.  The  defendant  admits  that,  as  he  at  first 
prepared  the  ditch  for  the  6-inch  tile,  it  was  wrong;  that  the 
tile  was  lower  some  distance  north  of  the  open  ditch  than 
at  the  point  where  it  empties  into  it ;  but  he  claims  to  have 
remedied  it.  He  admits  also  that,  during  the  progress  of 
the  work,  plaintiff's  attorney  desired  that  he  (defendant) 
shonld  pwt  the  ditch  deeper  at  the  south  end.     The  atto^ 
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nej  reqaeeted  tbat  he  put  It  3  feet  deep,  aotl  defendant 
admits  that  be  told  the  attomej  be  would  put  it  deeper, 
prorided  plaintiff  would  furnish  him  an  outlet.  This  could 
not  be  done  at  a  point  straight  south,  because  the  tile  as 
laid  into  the  open  ditch  was  laid  in  the  bottom  of  it.  There 
waa  a  dispute  in  the  testimony  as  to  some  other  points; 
tor  instance,  as  to  whether  the  tile,  as  laid  so  near  the  sur- 
foce,  would  be  heaved  by  the  frost,  and  as  to  whether  horses 
would  break  through  in  farming,  and  as  to  whether  the 
condition  as  described  by  some  of  the  witnesses  one  time 
was  not  occasioned  by  the  injunction's  stopping  the  work 
BO  that  the  ditcJi  became  filled  with  mud,  etc  But  we  do 
not  r^ard  these  circumstances  as  controlling. 

There  was  also  testimony  on  behalf  of  plaintiff,  though 
deoled  by  the  defendant,  that,  at  the  time  of  the  execution 
of  the  writtoi  contract,  it  was  not  known  that  the  land 
was  higher  Just  north  of  the  ditch  than  it  was  farther  north. 
It  is  contended  by  appellee  that  this  was  somewhat  in  the 
natnre  of  a  mistake,  which,  under  the  circumstances,  a  court 
of  equity  would  be  justified  in  considering,  in  order  to 
carry  out  the  purpose  and  intention  of  the  parties.  The 
recital  in  the  contract  that  the  6-inch  tile  was  to  run 
straight  mnth  is  a  mere  incident  to  the  main  purpose  of 
the  parties  in  entering  into  the  contract.  As  before  stated, 
it  is  clear  that  the  purpose  of  the  parties  was  to  take  care 
of  defendant's  surplus  water,  by  taking  it  to  the  open 
ditch  through  a  6-inch  tile,  in  order  to  relieve  the  defend- 
ant of  threatened  litigation,  and  tbat  plaintiff  should  not 
snffer  damage  by  reason  of  defendant's  collecting  the  water 
and  throwing  it  npon  plaintiff's  land.  Under  the  circum- 
stances, it  was  impossible  to  do  this  by  carrying  the  water 
itrajght  south,  because  to  so  do  would  nullify  entirely  the 
provisions  and  the  main  purpose  of  the  parties  in  entering 
into  the  contract,  and  thas  plaintiff  would  secure  no  relief 
whatever,  and  would  be  compelled  to  submit  to  the  water's 
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beiug  brought  fi-om  defendnafs  land  onto  plaintiff's  land, 
sonip  4()0  or  5(l()  ieet  nortli  of  the  open  ditch.  Running 
tlie  6-incli  tile  to  the  west  and  south,  instead  of  straight 
south,  would  re<inii'e  the  laying  of  about  10  rods  more  tile, 
iind,  under  tlie  tieoree,  the  plaintiff  was  required  to  bear  a 
part  of  this  expenwe.  and  pluintifT  was  also  required  to  pay 
a  considerable  part  of  the  exi)enae  of  ehanging  the  course 
of  the  other  i«ii-t  of  the  ditch,  and  'the  laying  of  the  other 
tile.  The  plaintitf  has  not  appealed,  and  makes  no  com- 
])faiut  of  thisj  but  we  think  the  decree  was  just  and  equit- 
able to  the  defendant  in  this  respect. 

It  lihould  have  been  stated  before  that  the  laying  of 
the  tile  was  not  entirely  completed,  although  the  ditch  for 
the  (iiiich  tile  was  dug  from  the  open  ditch  on  plaintiff's  land 
to,  or  nearly  to,  the  south  end  of  defendant's  two  strings  of 
tile;  but  the  tile  had  not  all  been  laid  therein. 

Appellees  cites  Rtory's  Equity  Jurisprudence  (13th 
Ed  )  Vol.  1,  as  follows:     , 

"Kei'.  27.  But  there  are  inan.v  cases  in  which  a  simple 
judgment  for  either  jmrty,  without  qualifications  or  condi- 
tions or  jteculiar  arrangements,  will  not  do  entire  justice  ex 
aequo  vt  hono  to  either  party.  Some  modiflcatioits  of  the 
rights  of  both  parties  may  be  required;  eome  restraints  on 
one  side  or  on  the  other,  or  perhaps  on  both  sides;  some 
adjustments  involving  reciprocal  obligations  or  duties;  some 
compensatory  or  preliminary  or  concurrent  proceedings  to 
fls,  control  or  equalize  rights;  some  qualiflcationa  or  con- 
ditions, present  or  future,  temporary  or  permanent,  to  be 
annexed  to  the  exercise  of  rights  or  the  redress  of  injuries. 
In  all  these  oases,  courts  of  common  law  cannot  gire  the 
desired  relief.  They  have  no  forms  of  remedy  adapted  to 
the  objects.  They  can  entertain  suits  only  in  a  prescribed 
form,  and  they  can  give  a  general  judgment  only  in  the 
prescribed  form.  Prom  their  verv  character  and  organiKa- 
tion,  they  are  incapable  of  the  remedy  which  the  mutual 
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rights  and  relative  situatioiiH  of  the  parties,  under  the  cir- 
cumHtaiices,  positively  re<)uire. 

"Sfc.  28.  But  courts  of  equity  are  not  bo  restrained. 
AltbQUgh  they  have  prescribed  forms  of  proceeding,  the 
latter  are  flexihle,  and  may  be  suited  to  tlie  different  pos- 
tures of  cases.  They  niay  adjust  their  decrees  so  as  to 
meet  mo^,  if  uot  alt,  of  these  exigencies;  and  they  may 
vary,  qualify,  restrain,  aud  model  the  remedy  so  as  to  suit 
it  to  mutual  and  adverse  claims,  controlling  equities,  and 
the  real  and  substantial  lights  of  all  the  partieB." 

Appellee  contends  that  the  decree  o(  the  trial  court 
was  more  favorable  to  the  appellant  than  to  the  appellee; 
but,  as  said,  appellee  makes  no  complaint  of  this.  At  auy 
rate,  applying  the  rule  un  laid  down  by  Story,  we  think 
the  I'ourt  was  warranted  in  rendering  the  decree  it  did, 
tvhich  enables  the  parties  to  carry  out  the  purpose  of  the 
contract  and  metes  out  substantia)  justice  to  the  parties. 

It  is  our  conclusion  that  the  decree  of  the  trial  court 
was  right,  and  it  ia,  therefore,— .4 ffirwied, 

Gatnob,  C.  J.,  Weaver  and  Stevkns,  JJ.,  concur. 


Gkokue   B.   Cahlisle,  Administrator,   Appellant,  v.   Sells- 
Floix)  Shows  Companv,  Appellee. 

HBOLIQENCE:  Acts  CftnBtitDttcg— ObiitrQctliiK  Street  with  Clreaa 
1  — ETldence.  Unloading,  under  municipal  license,  a  clrcua  and 
attending  paraphernalia  m  a  public  street,  does  not  necesBarlly 
constltule  a  public  nuisance,  under  Section  SOTS,  Code,  1897. 
Evidence  reviewed  as  to  the  manner  In  which  the  unloading  in 
question  was  done,  and  held  not  to  show  negligence. 

KBQLiaENOE:     Acta   OouBtltiitlog— Menagerie  on  Fahlic   Stte«t — 
S    Odor  of  Antmala — Frl^t  of  Teams.     Taklnr  a  lavrful  thing  up- 
on a  public  street,  with  a  degree  of  care  coramenaurata  wlUi 
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the  danger,  excludes  all  baala  for  a  charge  of  negligence,  eien 
though  the  thing  »o  taken  upon  the  street  Is  liable  to  frighten 
hDraea  thereon.  So  held  aa  to  a  licenced  menagerie.  In  bril- 
liantly painted  wagona  and  flapping,  canvas,  with  an  odor  from 
the  animals  which  waa  calculated  to  frighten  horses. 

HEGIJCIBNOE:     Acts  GonaUtnting— Acts  not  Negligent   Per  Se— 

3  HecesBltr  for  Evidence.  An  act  not  negligent  per  se  may  not. 
manlfefltljr,  be  denominated  negligence,  uuleaa  accompanied  by 
evidence  bo  showing.  So  held  where  negligence  was  sought  to 
be  predicated  on  the  flapping  of  canvas  on  circus  wagons,  but 
the  record  revealed  no  evidence  heyond  the  nalced  fact  that 
there  vats  a  high  wind.  , 

MBOUOBNOE:    Acts    Oonstltatlng — Absence     of    BarticadM    tnd 

4  WamlncB— Self -Evident  Dangers.  Omitting  barricades  and 
wamlnga  furnishes  no  basis  for  a  charge  of  n^llgence,  when 
the  dangers  sought  to  be  guarded  against  are  equally  evident  to 
everybody.  So  held  where  deceased  was  killed  by  a  team  trlghl- 
ened  by  the  unloadlDg  of  a  menagerie. 

mauaENOE:     Acts    Constituting— Attractive    Nuisance— Unload- 

5  Ing  Manaferle,    Negligence  may  not  be  pronounced  on  the  mere 
act  of  unloading  a  menagerie  from  railway  cars  in  proximity    , 
to  a  schoolhouse. 

PIiEASIHO:       Amendment — Balated    Amendments.      Amendments 

6  setting  up  new  claims  and  Issues,  flled  aubaegutnilv  to  the  over- 
ruling o1  a  motion  for  a  new  trial,  without  the  express  or  Im- 
plied authorisation  of  the  court,  and  without  the  knowledge  or 
consent  of  opposing  counsel,  are  wholly  unauthorized  and  prop- 
erly stricken  on  motion.  So  held,  where  an  amendment  so  filed 
embraced  several  new  and  distinct  grounds  of  negligence. 

PLEADINa:    Motlona— Motion  to  Strike— Negligent  Delay.    A  de- 

7  lay  of  some  four  months  in  moving  to  strike  an  unauthoriied 
pleading  will  not  be  considered  dilatory,  when  counsel,  until  the 
expiration  of  aald  time,  had  no  reaeonable  occasion  to  knov 
that  such  a  pleading  had  been  died. 

Appeal  from  Polk  District  Court.— V/m.  H.  McHenbt, 
Judge. 

Monday,  June  25,  1917. 

Action    for  damages   to   the  estate  of  a   child  seven 
years  old,  killed  by  a  team  which  was  frightened  by  the  on- 
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loading  of  the  paraphernalia  of  a  circus  and  the  accompany- 
ing  menagerie  ioto  the  street,  resulted  in  a  directed  ver< 
diet  for  defendant,  and  judgment  tbereon.  The  plaintiff 
appeals. — A  ffirmed. 

E.  C.  Corry  and  Neabitt  <f  Johnston,  for  appellant. 

Carr,  Carr  d  Evam,  and  John  t.  Bottom,  for  appellee. 

Ladd,  J. — I.  The  defendant  is  a  corporation  oi^anized 
under  the  laws  of  Colorado,  and  engaged  in  the  businesa  of 
making  circus  and  menagerie  (Exhibitions  in  different  cities 
of  the  country,  traveling  by  railway.  It  entered  the  city  of 
Des  Moines,  May  IT,  1906,  having  obtained  a  license  from 
the  city  authorities  to  parade  the  streets  and  give  an  exhibi- 
tion, and  proceeded  to  unload  from  the  train,  in  Southeast 
Fifth  Street,  where  it  crosses  the  tracks  of  the  Chicago, 
Turlington  &  Quiucy  Railway  Company,  horses,  wagons, 
light  and  heavy,  tents  and  other  accoutrements,  elephants, 
camels,  and  animals  in  cages  on  wagons,  some  of  tbeui 
with  canvas  flapping.  The  wagons  were  run  from  the  ends 
of  the  flat  cars  over  plank  to  the  ground,  pulled  into  the 
street  north  of  the  tracks,  and  backed  on  each  side  of  the 
street.  Animals  were  making  the  usual  noises  on  being 
disturbed.  A  number  of  wagons  were  left  south  of  the 
tracks  on  the  west  side  of  the  street,  and  on  the  east  side, 
near  the  unloading,  were  the  spectators,  among  whom  was 
Roscoe  Carlisle,  seven  years  of  age,  who  had  left  home  at 
about  8 :30  A.  M.  About  this  time,  one  Ungles  approached 
from  the  north,  driving  a  team  of  horses  attached  to  a 
bakery  wagon,  and,  when  about  40  or  50  feet  north  of  the 
tracks,  he  was  signaled  to  stop,  by  the  person  superintend- 
ing the  unloading.  After  the  wagon  being  taken  from  the 
cars  was  hauled  to  the  north  past  Ungles's  team,  the  super- 
intendent motioned  him  to  proceed.  The  horses,  though 
gentle,  were  excited  and  had  been  rearing  about;  and,  as 
I'ngles  loosened  the  reins,  they  plunged  forward,  and  ran 
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at  full  speed  for  some  distance  before  lie  i-egained  control 
of  them.  As  they  neared  where  the  decedent  was  atauding, 
be  undertook  to  cross  the  street,  apparently  to  avoid  them, 
and  was  run  down,  and  ro  seriouBly  injured  that  he  died 
the  same  day. 

It  was  made  to  appear  that  the  odor  of  wild  animals 
caused  fear  in  horseu;  that  the  street  wa^  one  of  those  most 
traveled  in  the  south  part  of  the  city,  and  of  unnsual  widfli 
between  the  curbs;  that  there  were  no  ropes  nor  barricade 
along  the  street,  nor  guards  on  the  ground  to  warn  spec- 
tators or  drivers  of  danger;  and  that,  after  the  wagons 
were  plated  in  the  street,  teams  of  2,  4.  6,  or  8  horses  were 
hitched  to  the  wagons,  ^id  these  liuuled  tu  the  grounds  for 
the  exhibition,  on  ICast  Twentieth  Street.  Thiij  is  a  suit 
to  recover  damages  to  the  child's  estate  consequent  on  his 
death;  and,  as  a  verdict  was  directed  for  defendant,  the 
sole  inquiry  is  whetlier  the  evidence  was  sufficient  to  carry 
to  the  jury  the  issues  raised. 

The  grounds  of  negligence  charged  in 
^'  R™"''n'tR't     ^^^  l>etitiou  are  that  defendant,  "disregard- 
inl'sSS^with   *"8  ''^  '^"*y  *"  protect  the  citizens  and  p«b- 
draceV  "''         1'*^  trom  dangers  resulting  from  the  uatm« 
of  unloading  show  equipment,  animals,  etc., 
and  disregarding  its  duty  to  keep  the  street  in  a  reasonably 
safe   condition,   did   carelessly   and   negligently   commit  a 
nuisance  by  unloading  the  same  in  the  -itreet  without  pro- 
viding any  safeguard  to  the  public  whatever,  and  withonl 
providing  any  agents  or  employees  to  warn  the  public,  or 
to  prevent  the  children  from  the  school  near  by  to  be  at- 
tracted on  'the  street  and  subjected  to  the  dangers  neces- 
sarily arising  from  the  unloading  of  the  brilliantly  painted 
wagons'  filled  with  animals,  on  the  street." 

What  seems  to  be  charged  is  the  cornmissioa  of  a 
public  nnisauce  by  obstructing  or  incumbering  a  public 
street  otherwise  than  by  fences  or  buildings.    Sections  5078, 
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5081,  Code.  If  so,  it  is  plaiu  tliat  tUe  evidence  was  not  such 
ae  to  warrant  an  affirmative  finding  on  tbe  allegatioae. 
Sach  exhibitions  are  not  necessarily  unlawful.  Power  to 
i^gulate,  license  or  prohibit  circuses  and  ineoageries  is 
expressl.v  conferre^l  oit  cities  and  towns.  He<'tion  703,  Code. 
()niv  when  jjivi'n  in  diKi-egai-d  of  the  exeieiite  of  this  power 
ran  they  be  said  to  \k  unlawful.  The  defendant  had  ob- 
taiued  a  license  from  the  cit,v  autliorities  to  parade  its 
streets  and  to  give  exhibitions.  The  latter  were  to  take 
place  on  grounds  at  tbe  corner  of  (jrand  Avenue  and  East 
Tn-eutieth  Street.  The  train  containing  paraphernalia  of 
the  circus  and  the  menagerie  was  on  tlie  side  track  of  tbe 
Chicago,  Burlington  &  Quinc.v  Railway  Compaoy,  south  of 
what  are  known  as  the  old  dei>ot  grounds,  and  was  being  un- 
loaded hy  bauling  the  wagons  to  the  ende  of  tbe  car^,  and 
then  on  plank  extt^udiug  from  the  ends  to  tlie  grotind  in 
Kontheast  Fifth  Street.  Tbe  main  track  also  was  on  this 
dide  of  the  grounds,  while  another  side  track  extended  north 
thereof,  and,  ne  we  understand  it.  a  spnr  tracl:  ran  across 
said  grounds.  The  depot  was  unoccupied.  Tbe  area  of  the 
grounds  does  not  appear,  though  referred  to  by  some  as  a 
vacant  lot.  A  witness,  Geoi^e  Eaton,  well  described  tSe 
situation  and  the  manner  of  unloading  the  cars : 

"They  were  unloading  some  of  the  wagons  from  the 
cars,  and  a  crowd  of  people  standing  around  here  and  there 
and  every  place.  They  were  unloading  these  heavy  wagons. 
There  was  a  canvas  over  ntost  of  them,  and  tbey  were 
loading  them  from  the  east  to  Fifth  Street.  The  car  stood 
east  of  Fifth,  and  the  gang  plank  ran  down  to  the  approach 
of  the  cars  there  and  landed  them  on  Fifth  Street  croKing. 
and  trailed  them  over  there  north  to  tbe  K.  P.  tracks, 
come  across  the  K.  D.  tracks  on  both  sides  of  the  street. 
Thej  had  a  couple  of  snub  teams  with  snub  ropes.  T 
sboald  think  about  25  feet.  A  man  walks  on  tbe  edg«  of 
the  car,  and  hooks  the  ring  on  the  comer  of  the  wagoni 
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aiiotiier  iiiun  driving  the  teau  from  ttie  back  end  of  tbe 
gangplank.  A  couple  of  fello^ra  with  poleB  guide  the  wag- 
ons as  they  came  along,  and  another  fellow  there  with  n 
team  to  haul  them  up.  Fifth  Street  was  paved  to  the  Q. 
ti-nckK,  When  thev  came  down  into  the  paved  street,  they 
generally  stopped  the  wagons  within  7  or  8  feet  of  the 
gangplank  with  the  snub  rope.  They  had  an  extra  team 
there  to  snap  on  them  to  pnll  them  away.  As  these  wagons 
came  off  of  the  cars,  they  snap  an  extra  team  and  pull  them 
up  the  road  north  as  far  aa  the  K.  I>.  tracks.  Then  they 
hooked  4  to  6  and  8  head  of  them  to  pull  them  to  the 
ground.  I  never  paid  any  attention  as  to  how  long  any  par- 
ticular wagon  was  left,  but  there  was,  I  should  judge,  15 
or  20,  and  maybe  more  wagons  standing  there  at  a  time, 
from  the  time  they  began  until  they  got  them  all  off.  There 
were  not  so  very  many  people  on  the  west  side  of  the  et«e( 
where  I  was  standing,  but  there  was  quite  a  few  on  the 
east,  men,  women  and  children." 

Ponies  had  been  placed  on  the  depot  grounds — how 
many  does  not  appear.  It  is  apparent  that  the  wagons 
must  have  been  unloaded  from  the  ends  of  the  cars;  for, 
without  the  great  inconvenience  of  turning  on  the  car, 
.these  could  not  have  been  taken  from  the  side,  and.  as  the 
tracks  were  considerably  above  the  surface  on  either  side 
except  at  the  crossing,  they  must  have  been  taken  down 
on  the  street,  if  unloaded  at  the  ends  of  the  cars.  As  they 
were  to  be  hauled  away  to  the  show  ground  as  soon  as  the 
facilities  had  would  permit,  it  ought  not  to  be  said  that  de- 
fendant was  negligent  in  backing  the  wagons  to  the  curb- 
ing on  either  side  of  the  street,  with  tonguea  diagonally 
toward  the  center,  so  that  the  2,  4,.  6  or  8-horse  teams  might 
be  coOFeniently  attached  thereto  when  hauling  them  away. 
The  way  between  these  rows  of  wagons  appears  to  have 
been  kept  open,  save  during  the  process  of  lowering  froni 
the  ears,  and  occupancy  of  the  street  during  these  brief 
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intervals  could  not  well  have  beeo  avoided.  To  have  hauled 
the  wagons  therefrom  over  od  the  depot  grounds,  and 
short);  thereafter  to  have  attached  the  teame  thereto  and 
hanled  them  back  again  to  the  highway,  would  seem  ueeless, 
and  not  calculated  to  relieve  the  situation  or  to  have 
rendered  pasaing  along  the  street  lesB  dangerous.  Indeed, 
it  woald  seem  that  such  a  course  wonld  have  tended  to 
create  confosion  and  would  have  increased  the  danger  in 
the  making  use  of  the  street.  The  system,  while  making 
full  use  of  the  street,  had  the  virtue  of  simplicity,  and,  in  so 
far  as  the  record  discloses,  the  unloading  proceeded  in  an 
OFderlj  fashion  and  with  great  rapidity.  Besides,  there  is 
nothing  in  the  record  indicating  that  the  depot  grounds 
vere  suitable  for  use  for  storing  the  wagons  thereon,  or 
tliat  they  were  large  enough  for  handling  them  and  the 
many  horse  teams  thereon. 

But  it  is  said  that  the  odor  from  the  an- 

1  NuLiasitcB :       imals,  the  noises  by  them  emitted,  were  cal- 

lot:  mcDaeerte    oulated  to  frighten  the  horses;  and  this  was 

Mrtct:  odor  of  provcn  to  be  BO.    That  something  is  calcu- 

ulmala:  fright    f  " 

<a  teun«.  lated  to  scare  horses,  however,  will  not  re- 

quire it  to  be  kept  from  the  street.  Run- 
ning a  wheelbarrow  or  engine  or  other  vehiclea  on  the 
street  has  that  tendency.  In  Bostock-Ferari  Ajnusement 
Co.  V.  Brock»mith,  (Ind.)  73  N.  E.  281,  the  judgment  de- 
tmdant's  employee  was  leading  an  ugly-looking  but  doc- 
ile bear,  securely  chained,  along  the  street,  When  com- 
[dsina&t'B  horse  became  frightened,  and  in  a  suit,  he  re- 
mvered  for  consequent  damages.  In  rereraing  the  judg- 
ment, the  court,  speaking  through  Gomstock,  C  J.,  said: 
"The  liability  of  the  appellant  must  rest  on  the  doc- 
trine of  negligence.  The  gist  of  the  action  as  claimed  by 
appellee  is  the  transportation  of  the  bear,  with  knowledge 
that  it  was  likely  to  frighten  horses,  without  taking  pre- 
caution to  guard  against  fright.     An  animal  ferae  naturae, 
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reduced  to  captivity,  is  the  property  of  its  caj)tor.  2  Black. 
Coum.  mx,  403;  4  Black-.  Conitn.  235,  236.  Tlie  oilier  of 
the  bear  had  the  right  to  transport  it  from  one  place  to 
another  for  a  lawful  purpose,  and  it  was  not  D^ligenee 
per  te  for  the  owner  or  keeper  to  lead  it  along  a  public 
street  for  sueh  purpose.  Scribner  v.  KtUej/,  38  Barb.  It; 
Macomber  v.  Nichols,  34  Mich.  212  (22  Am.  Rep.  522); 
Ingham  on  Law  of  Animals,  230.  The  conducting  of  shows 
for  the  exhibition  of  wild  or  strange  animalH  ia  a  lawfnl 
business.  The  niei-e  fact  that  the  appearance  of  a  chattel, 
whether  an  animal  or  an  inanimate  object,  is  calculated 
to  frighten  a  horse  of  ordinary  gentlenera,  does  not  de- 
prive the  owner  of  such  chattel  of  his  lawful  rifj^t  to  trans- 
port his  property  along  a  public  highway.  Macombei'  v. 
Mckolg,  supra;  Holland  v.  Buitch,  120  Ind.  46  (22  N.  E. 
83,  16  Am.  St.  Rep.  307) ;  Wabash,  etc:,  Co.  v.  Farver,  111 
lud.  195  (12  N.  E.  296,  60  Am.  Eep.  696) ;  Gilbert  v.  Flint, 
etc.,  51  Mich.  488  (16  N.  W.  868,  47  Am.  Hep.  592)  ;  Piollet 
V.  Simmers,  106  Pa.  95  (51  Am.  Rep.  496).  One  mn^  use 
his  own  so  as  not  to  unnecessarily  injure  auotiier,  but  the 
measure  of  care  to  be  employed  in  re8i)ect  to  aniiuale.aad 
other  property  is  the  same.  It  'm  xuch  cai-e  as  an  ordi- 
narily prudent  person  would  employ  under  similar  circum- 
stances. This  is  not  inconaixtent  with  the  proposition  tbat 
if  an  animal  ferae  naturae  attacks  and  injures  a  person, 
the  negligence  of  the  owner  or  keeper  is  presumed.  The 
evidence  is  that  the  horse  was  of  ordinary  gentleness,  but 
this  fact  would  not  deprive  the  appellant  of  the  rif^t  to 
make  proper  u^  of  the  street.  If  tlie  bear  had  been  care- 
lessly managed,  or  permitted  to  make  any  unnecessary 
noise  or  demonstration,  it  would  have  been  an  act  of  neg- 
ligence. It  is  not  uncommon  for  horne8  of  ordinary  gen- 
tleness to  become  frightened  at  unaccustomed  sights  on 
the  public  higUway.  The  automobile,  the  bicycle,  the  trac- 
tion engine,  the  steam  roller,  may  each  be  frightful  to 
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sume  )i»rMe)4,  but  Btill  tlwj-  may  be  lawfully  used  on  the 
(Miblk-  Htrtwts.  Kiug  Diavid  said,  *Au  horse  is  a  vtiiD  tbiug 
for  safety.'  Modern  obseiTation  has  fully  justified  the 
xtatemeut.  A  large  dug,  a  great  bull,  a  baby  wagoo,  may 
each  frighten  soiue  hoi'see,  but  their  owners  are  not  barred 
from  using  them  upon  the  streets  on  that  account.  Nop, 
uuder  the  decisions,  would  the  courts  be  warranted  in 
Ituldiug  that  tbe  owner  of  a  bear,  subjugated,  gentle,  doc- 
ile, cbainetl,  would  not.  under  the  facts  shown  in  the  case 
at  bar,  be  permitted  to  conduct  the  boniely  brute  along 
Ihe  public  streets,  because  of  his  previous  condition  of  free- 
dwn." 

In  Hci-ibner  v.  Kelley,  38  Barb.  (N.  Y.)  14,  a  like  doc- 
trine was  applied  to  an  elephant. 

"Wild  aniniuls  collected  aud  moved  about  the  country 
for  exbibitiun  are  always  more  or  less  likely  to  frighten 
domestic  animals,  but  they  may,  nevertheless,  be  lawfully 
takeB  on  the  public  highway  under  proper  precautions." 
MtK-oiiiber  v.  Ainhoh,  34  Mich,  212, 

All  exacted  of  defendant  in  unloading 
3.  .<iKH.itnHCE:       the  train,    or    in    hauling    the    brilliantlr 

irta   coQalltnt'  -  ^  * 

^^tsCTt'p^'  painted  wagons  and  tbe  animals  along  the 
rSr  frt^cif  street,  was  that  ordinary  care — that  is.  that 
ilegree  of  care  commensurate  with  tbe  dan- 
ger tlieiviu— be  exercised;  and  a  thorough  examination  of 
tlie  record  before  us  has  not  diAclosed  any  omission  to  do  so. 
Owing  to  the  distance  to  the  show  ground,  the  unloading 
proceeded  faster  than  the  wagons  were  drawn  awny;  but 
these  could  not  well  be  pi-eciseiy  timed,  and  the  circum- 
stance that  15  or  20  wagons,  instead  of  a  lesser  number, 
stood  at  the  street  side,  cannot  be  said  lo  have  increased 
the  danger  to  passage.  The  matter  of  numbers  could  not 
be  said  to  have  determined  the  effect  of  the  odor  or  noises 
on  the  passing  horses.  For  all  that  appears,  there  is  no 
room  for  saying  that  a  brilliantly  painted  wagon  or  a  dn. 
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glc  caged  tiger  would  not  have  produced  as  great  fear  id  the 
passing  team  as  if  it  had  been  accompanied  by  other  wag- 
ons or  by  cages  containing  other  animals.  There  was  a 
high  wind,  and  there  appears  to  have  been  some  flapping  of 
canvas,  but  whether  this  was  due  to  leaving  parts  flying, 
or  too  loosely  drawing  over  the  bows  or  frame,  or  some 
other  cause,  does  not  appear.  How  such  canvas  shonid 
have  bet^n  secured,  or  whether  the  flapping  was  incident  ttr 
the  unloading  of  the  cars,  was  not  explained  in  evidence, 
and  we  are  not  ready  to  say  that  knowledge  of  these  mat- 
ters is  80  common  as  that  the  jurors  are  to  be  assumed  to 
know  without  proof.  It  is  possible  that,  owing  to  the  heat 
of  the  summer,  a  portion  of  the  covering  was  removed,  and 
that  tlie  so-called  flapping  resulted  from  this.  However 
this  may  be,  certain  it  is  that  matters  of  tbis  kind  are  in- 
cident to  changed  sucti  «s  were  being  made,  and,  being  tem- 
porary, are  not,  in  the  absence  of  other  evidence,  to  be  de- 
nounced as  constituting  negligence.  There  was  no  showing 
that  wagons  and  their  covering  wei^  other  than  are  ordi- 
narily employed  in  transporting  wild  nnimals,  nor  that  the 
unloading  was  done  otherwise  than  in  the  usual  manner. 
George  Eaton  was  asked  if  this  circus  was  different  from 
any  other,  and  answered : 

"Why  not  so  much  as  I  could  see,  more  than  they  were 
—seemed  to  be  noisier,  and  practically  a  little  later  thao 
the  otlicrs.  Q.  They  were  in  a  little  bigger  hnrry  on  ac- 
count of  being  a  little  late  in  the  morning?  A.  I  shonid 
judge  that  was  their  reason  for  being  in  a  little  bigger  hur- 
ry. They  were  moving  these  wagons  away  pretty  rapidly. 
As  fast  as  the,^-  could  (jet  them  off  the  car,  tbey  had  an  ex- 
tra team  there,  a  man  carrying  donbletrees,  and  another 
man  holding  the  lines.  These  4  and  6  and  S  horses  hauled 
these  wagons  up  to  Grand,  and  out  to  Twentieth.  The  cir 
cus  grounds  was  at  East  Twentieth.  That  was  the  r^nlar 
circus  ground.     The  manner  of  taking  the  wagons  oBF  the 
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cars  was  the  name  m  I  liave  always  seen  other  circuses, 
practically." 

Another  criUciHui  is  that  no  barricade 
4.  nkuoehcb:  was  ulai-ed  to  keep  the  people  present  back, 
iiSrri«l^''Mid*'  *""  *'*  ""'■"  *''*™  "'  ^""^  danger  of  passing 
vrM^^daDren.  '^aniB.  Though  tile  license  to  parade  and 
exhibit  impliedly  authorized  the  defendant 
to  unload  into  the  street  for  these  pnrposes,  it  did  not  con- 
fer npon  it  tbe  right  to  obstruct  the  street  in  so  doing,  far- 
ther than  essential  in  accomplishing  the  purpose.  No  dan- 
ger from  tbe  mere  unloading  was  shown  to  have  menaced 
those  present.  Tbey  had  the  right  to  the  use  of  the  street, 
the  same  right  as  did  defendant,  and  there  was  no  showing 
whatever  that  tbey  unduly  obstructed  the  street  or  stood 
otherwise  than  they  would  had  a  rope  or  other  obstruction 
been  on  the  streets,  or  that  defendant  was  anthorized  to  ex- 
clude them  therefrom  by  such  means.  Nor  can  it  be  said  that 
any  warning  by  agents  or  others  was  essential  to  apprise 
those  present  of  the  danger  incident  to  their  location.  All 
stood  on  tbe  street  side,  and,  for  all  that  appears,  the  child 
would  have  beeo  as  likely  to  have  undertaken  to  escape  from 
harm  from  the  approaching  team  with  a  side  barricade  or 
rope  as  without.  The  situation  was  as  apparent  to  those  pres- 
ent as  agents  of  defendant  might  have  made  it,  and  we  are 
not  inclined  to  say  that  defendant  was  lacking  in  care  be- 
cause of  omitting  the  construction  of  a  barricade  or  stretch- 
ing a  rope,  or  in  not  undertaking  to  warn  people  of  danger 
whicb  was  as  apparent  to  them  as  to  the  employees  of  de- 
fendant. 

Appellant  argues  as  though  defendant's  superintend- 
ent directed  Ungles  to  drive  his  team  through.  He  had  no 
control  over  TJuglea  or  bis  team,  nor  had  be  the  right  to 
dictate  when  and  how  he  might  use  the  street.  All  the  su- 
perintendent undertook  to  do  was  to  signal  the  team  to 
stop  until  tbe  wagon  being  taken  from  the  car  was  hanled 
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out  of  tlie  way,  and  when  tliis  whs  done,  to  signal  that 
1lie  way  was  tlcar.  He  cannot  be  naid  to  have  breaclred 
tii«  (liify  to  IJnjiIes  or  the  public  in  any  respect.  Whether 
Tngles,  in  persisting  in  driving  his  team  ahead  nnder  the 
I'ircnni stances,  was  negligent,  we  have  no  occasion  to  dc- 
i  ermine. 

The  criticism  for  unloading  in  the  prox- 
B.  Nuai-taBscK ;       iiiittv  of  8  schoolhousc  and  failing  to  pre- 

nets    coDBlUut-  ■  ^ 

"JSL"'"'^™  vent  the  children  from  being  attracted  by 
^MdiDg  meD>K-  flip  ,inloading  of  the  train  would  seem  to  re- 
quire no  attention.  As  long  as  ofaildren 
are  ourions  to  know,  tliey  -will  be  attracted  by  the  unusnal, 
and  there  is  a  wellgroiinded  stispi<'ion  that,  with  respect  to 
the  circus  and  menagerie,  adults  sre  not  different;  and  it 
would  be  casting  entirely  too  great  a  burden  on  exhibitors 
of  animals  to  exact  of  them  the  prevention  of  the  attractiiyi: 
of  young  or  old  to  wiiatever  place  these  are  being  handled 
or  exhibited.  Nor  does  it  appear  that  the  deceased  or  those 
present  were  exposed  to  the  slightest  danger  by  the  mere 
unloading  of  the  animals.  This  was  done  in  a  lawful  man- 
ner, and  the  injury  resulted  from  the  fright  of  a  team,  ini- 
provident],!'  driven,  wlien  known  to  he  frightenwl,  through 
the  xone  of  the  odor  and  the  noises  of  wild  animals  and 
tlie  unusual  equipments  incident  to  the  giving  of  exhibitions 
of  the  kind.  That  such  exhibitions  are  lawfnl  is  put  be- 
yond all  4]uestiou  by  the  authorities,  and,  this  being  so, 
tlie  use  of  the  street  iu  the  manner  shown  cannot  be  denom- 
inated as  wanting  in  the  exercise  of  ordinary  care,  nor 
within  Iho  prohibition  of  Section  5078  of  the  Code.  The 
court  rightly  directed  a  verdict  for  defendant. 

1 1.     On  the  day  after  the  verdict,  which, 

'^  J^™dIi?°o>B-      ""    '""*'*'"•    ^^"^    directed    for  defendant. 

m^Sf  """^     counsel  for  plaintiff  filed  an  amendment  to 

the  petition,  stating  eight  grounds  of  neg- 
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ligeuce.  Ttiis  was  without  haviug  obtained  leave  of  court, 
unlefls  this  hai^M-oed  by  acquiescence.  This  amendment  ih 
included  in  the  abstract,  and,  on  August  l-i,  1916,  counsel 
for  (tefendiiut  moved  tliat  the  record  be  corrected  by  ex- 
punging said  amendnieDt  and  striking  same  from  the  files, 
i>n  the  gronnda:  (1)  That  tlie  same  was  Sled  without  leave 
of  court;  and  (2)  neittter  the  defendant  nor  the  court  had 
knowledge  of  the  filing  of  the  same.  This  motion  was  sus- 
tained, and  from  the  ruling,  plaintiff  has  appealed.  Sev- 
eral errors  are  assigned. 

(a)     The  first  Is  that  appellee  was  dila- 
'■    tor; 

iigait'aeUyr' 

1916.  and  plaintiff's  brief,  August  8th  fol- 
lowing, and  counsel  for  appellee  contends  that  their  atten- 
tion was  first  directed  to  this  amendment  upon  reading  of 
appellant's  argument.  The  attorney  who  had  entire  charge 
of  the  case  testified,  in  support  of  bis  motion  to  correct  the 
record,  that  be  was  in  California  when  the  abstract  was 
served,  and,  upon  his  return,  stayed  away  from  his  office 
for  Bomi'  time,  by  direction  of  his  pbysician,  and  that,  upon 
liegiDoing  work  again,  other  matters  demanded  attention, 
80  that  he  did  not  examine  the  abstract  until  appellant's 
brief  was  Betve<l,  and  that,  prior  to  that  time,  he  knew 
nothing  of  the  amendment's  having  been  filed.  Evidently 
counsel's  delay  in  discovering  the  amendment  and  filing  the 
motion  to  correct  the  record  was  excusable,  if  he  was  with- 
out IcDowledge  that  such  an  amendment  was  to  be  present- 
ed; for  there  whs  no  occasion  for  giving  the  appeal  atten- 
tion until  this  was  required  in  order  to  amend  the  abstract 
or  prepare  the  brief  in  time  for  submission  .in  this  court. 

(b>     It   is   insisted,   however,   that   both    counsel   and  ' 

court  had  knowledge  of  what  was  to  be  included    in    the 

anwndmeDt,  and  that  it  would   be  filed   before  the  court 

ruled  on  the  motion  to  direct  verdict.     The  attorney  who 

Vol.  180  1*.— 36 
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tried  the  cause  for  defendant  and  was  present  and  orallj' 
argued  this  motion  testified  that  be  did  not  know  that  there 
was  an  amendment' until  he  observed  the  printed  copy  in 
the  abstract;  that,  if  nnvthing:  waR  said  in  oral  ai^ninent 
about  an  intention  of  filing  one,  or  the  contents  thereof,  be 
was  not  present  when  this  was  done,  and  that  the  i>ro|»o- 
silion  to  so  file  would  bare  been  so  unusual  that  he  wonld 
hnve  remembered  it  had  it  been  made.  At  appellee's  re- 
quest, the  trial  court  made  a  statement  as  follows : 

"When  I  ruled  on  the  motion  for  a  new  trial.  I  had  no 
knowledge  there  was  any  amendment  on  file  at  all.  Wben 
I  ruled  ou  the  motion  to  direct  a  verdict,  I  had  no  agree- 
ment or  understanding  with  anybody  that  an  amendment 
was  to  be  filed  whatever.  I  never  make  such  an  agreement 
with  anybody,  for  it  is  surely  difi^cult  enough  for  a  court  to 
rule  correctly  upon  thinga  that  are  on  file,  and  on  which 
he  has  knowledge,  and  I  would  never  attempt  to  rule  upon 
allegations  of  negligence  that  were  not  made  when  -ruled 
upon  and  were  to  be  made  in  the  future." 

On  the  other  hand,  one  of  the  attorneys  for  plaintiff 
swore  that,  in  making  oral  argument,  in  resistance  of  the 
motion  to  direct  a  verdict,  in  the  course  of  ai^umeot  he  said : 

"We  would  want  to  amend  our  petition,  setting  out 
specifically  the  grounds  of  negligence.  Not  that  I  thought 
it  was  necessary,  but  in  order  that  the  grounds  might  be 
set  out  more  clearly,  and  that  the  pleadings  and  the  proof 
might  conform  in  any  event," 

He  stated  also  that  be  had  a  sheet  of  paper  on  which 
the  said  gi-ounds  to  be  included  in  the  amendment  were 
written,  and  read  them  to  the  court  in  presence  of  appellee^s 
attorney.  Another  of  appellant's  attorneys  testified  that, 
In  his  argument,  be  directed  attention  to  the  evidence  bear- 
ing on  each  ground  of  negligence  alleged  in  the  amendment, 
and  urged  these  facts  as  being  negligent  acta,  and  that  be 
attached  to  the  motion  for  new  trial  a  written  argoment 
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.  directing  atteation  to  all  the  grounds  of  negligence  alleged 
in  tbe  ameDdment,  and  that  the  court  read  the  same.  He 
also  testified  in  coiroboratioD  of  what  tbe  plievions  witness 
bad  said  concerning  the  filing  of  an  amendment,  as  also  did 
another  attorney.  But,  though  the  grounds  stated  in  the 
amendment  were  referred  to  in  tbe  written  argument  at- 
tached to  tbe  motion  for  new  trial,  the  amendment  was  not 
mentioned.  Nor  was  tbe  conrt's  attention  called  thereto 
npou  the  filing  of  the  amendment.  It  will  also  be  noticed 
tliat  nothing  was  said  as  to  when  the  proposed  amendment 
was  to  be  filed.  2for  does  there  seem  to  have  been  any  rea- 
son for  delaying  the  filing  thereof  until  after  the  ruling  on 
the  motion  to  direct  a  verdict,  for  connsel  had  the  noon  re- 
cess of  two  hours  within  which  to  prepare  the  paper,  and, 
as  the  ruling  was  made  at  about  3 :30  o'clock  in  the  after- 
noon, probably  time  for  that  purpose  would,  on  request, 
have  been  allowed  by  tbe  court.  It  is  not  claimed  that  tlie 
court  granted  leave  or  assented  to  the  subsequent  filing  of 
an  amendment,  save  by  acquiescence.  But  for  the  motion 
to  Btrike*  the  amendment  could  not  well  have  been  con-., 
sidered.  Bartk&meyer  v.  Griffith,  142  Iowa  694.  Amend- 
ment to  answer  may  be  filed  only  on  leave,  but,  if  filed  with- 
out leave,  will  not  be.  stricken  on  motion,  if  leave  might 
properly  have  bceu  grunted  upon  application.  Hanaon  v. 
CUne,  142  Iowa  187;  West  Side  Lumber  Co.  v.  Sathatcay, 
115  Iowa  654;  Rice  v.  Bolton,  1^6  Iowa  664.  An  amend- 
taeat  to  conform  the  pleadings  to  the  proof  is  permitted, 
even  after  verdict,  and,  as  judgment  is  to  be  enteTcd  ira- 
medintely  upon  the  return  of  the  verdict,  after  the  entry  of 
judgment.  O'Coiwell  v.  Cotter,  44  Iowa  48;  Cole  v.  Tkomp- 
son,  134  Iowa  685;  Squires  v.  Jeffrey,  101  Iowa  676;  Oray 
V.  Sanborn,  178  Iowa  456;  Matthys  v.  DoneUon,  179  Iowa 
1111 ;  Dovis  V.  Chicago,  R.  I.  rf  P.  R.  Co.,  83  Iowa  744.  Under 
the  gnise  of  so  doing,  however,  new  claims,  causes  of  action 
or  new  issues  may  not  be  injected  into  tbe  pleadings.    In 


564  CAHLiaLK  V.  yEi.L8-FiA)TO  B110W8  Co.  [18U  Iowa 

speakiug  on  this  Nubject  in  Btcklin  v.  Kendall,  T2  Iowa  490, 
and  referring  to  tlie  section  of  the  Code  of  1873  of  which 
3600  is  a  copy,  Beck,  J.,  observed : 

"Code  Section  :*689,  which  perinits  a  party  'at  an? 
time'  to  amend  his  pleadings,  contemplates  that  it  shall 
be  done  pending  the  proceedings  in  the  case,  and  not  after 
the  ease  is  decided,  the  rights  of  the  partipH  settled,  and 
a  jadgnient  entered  tlually  disposing  of  tlie  questions  in- 
volved. If  a  party  may  amend  a  pleading  in  nine  months 
or  a  year  after  final  jndguient,  be  could  do  so  in  fire  or 
ten  years.  Judgments  are  settlements  of  controversies, 
and  parties  cannot  be  iiermitted  to  relitigate,  after  jadg- 
meats,  by  filing  new  pleadings  raising  new  isanes. 
Amendments  under  the  statutes,  in  proper  caaee,  may  be 
'at  any  time'  during  the  pendency  of  the  action;  but  when 
there  ceases  to  be  a  case  fur  litigation,  when  the  plaintiff's 
claim  is  merged  in  a  judgment,  and  the  rights  of  the  parties 
involved  in  the  issues  are  decided  and  settled  by  a  judg- 
ment, then  all  pleadings  must  cease.  It  may  be  that  after 
-judgment  an  amendment  may  be  permitted  to  eoaform  a 
pleading  to  the  procee<iings,  but  this  is  very  different  from 
an  amendqient  setting  up  new  claims  or  new  issues." 

In  Han-ington  r.  Christie,  47  Iowa  319,  the  court  re- 
fused leave  to  file  an  amendment,  after  verdict,  ally- 
ing that  annual  interest  had  not  l)een  paid,  and  the  court, 
in  approving  of  the  refuKal  of  leave,  said: 

"It  was  not  a  mei*e  amendment  to  make  the  pleading 
correspond  with  the  proof.  It  was  a  material  allegation 
upon  which  the  defendant  would  have  had  the  right  to  take 
issue." 

These  and  the  other  cases  cited  indicate  plainly  enough 
tlvat  new  issues  or  allegations  of  negligence  may  not  be 
added  by  amendment  to  the  )>etition,  or  new  defenses  to 
the  answer,  after  submission  or  verdict,  and  that,  at  best, 
amendments  then  filed  are  only  permissible  to  clarify  these, 
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or  make  tlteot  more  speciflCj  and  podtiibly  add  luatterB  un- 
controvfpted,  or  i-ectify  an  inadequate  prayer,  as  in  O'Con- 
nell  t>.  Cotter,  supra.  The  ameudineut  in  this  case  adde 
new  sod  distinct  grounds,  as:  (1)  In  unloading  the  wag- 
one  into  the  atreet  and  passing  the  team  of  Ungles  while 
the  canvas  on  the  wagons  was  loose  and  flapping;  (2)  in 
luoviag  the  wagons  over  loose  pieces  of  sheet  iron  on  the 
flat  ears,  tb»eby  making  loud  noises  calculated  to  scare 
borses;  (3)  in  motioning  Uugles,  when  his  team  was  fright- 
ened and  trying  to  escape,  to  stop  it  in  the  street,  and  pro- 
ceeding to  unload  the  wagon  in  front  of  the  frightened 
hore«e;  (1)  in  bockoning  Ungles  to  drive  the'  team  acroas 
the  track  when  in  a  frightened  condition  and  trying  to 
escape,  without  attempting  to  assist  (lie  ili-iver  in  control- 
ling the  team,  or  to  protect  the  people;  (5)  iu  hauling  the 
v^ons  taken  from  the  cars  past  Ungles'  team  on  the  left- 
haad  side  of  the  road,  contrary  to  Hection  1509  of  the 
Code;  (6)  in  failmg  to  unload  the  care  on  the  vacant  de- 
pot grouBds  iBstead  of  into  Fifth  Street;  and  (7)  "in  col- 
lecting its  wagons  and  other  material  on  East  Fifth  Street 
when  there  was  ample  room  to  have  collected  the  aamc  on 
the  open  space  on  the  old  depot  ground." 

Some  of  these  may  touch  the  allegations  in  the  orig- 
ioal  petititm,  but  manifestly  not  for  the  puipot^v  of  clar- 
ifying or  rendering  these  more  speciflc.  All,  with  the  pos- 
siUe  exertion  of  the  4th  and  ?th,  assert  entirely  new 
grounds  of  negligence,  and  for  this  reason,  the  amend- 
inent  was  not  such  as  was  permissible  subse<]uent  to  \ier- 
dict  retomed,  unless,  as  contended  by  appellant,  a  propo-  - 
sition  to  so  amend  was  made  prior  to  the  submission  of 
the  motion  to  direct;  and,  as  to  that,  more  later  on.  It 
was  net  an  aroendm^it  to  conform  the  pleadings  to  the 
proof,  bat  to  assert  new  grounds  of  negligence;  and, 
though  the.evidfmee  may  have  borne  on  some  of  these,  all 
introdHoed  was  admissible  and  received  cm  the  allegations 
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of  the  petition.  Eikenberry  v.  Edtcards,  6T  Iowa  14.  To 
have  granted  leave  to  amend,  and  tliereby  to  import  theae 
new  issuea  into  the  case  Bubsequent  to  the  ruling  on  the 
motion,  would  have  authorized  the  allegations  to  be 
changed  after  judgment.  We  entertain  no  doubt  that  to 
have  granted  leave  to  amend  under  these  circnmBtancee 

.  would  have  been  bad  practice  and  intolerable,  in  the  ab- 
sence of  the  consent  or  full  acquiescence  of  counsel  tm  the 
adverse  party.  If,  for  any  reason,  counsel  has  not  been 
able  to  reduce  to  writing  the  amendment  proposed,  time 
should  be  allowed.  Surely,  the  court,  before  making  the 
decisive  ruling  in  a  case,  should  have  exact  knowledge  of 
the  precise  issues  being  passed  on,  and  as  surely,  is  coun- 
sel entitled  to  be  advised  of  what  the  claims  of  the  adverse 
party  are,  before  submitting  his  motion  to  direct.  Only 
with  such  knowledge  will. he  be  able  to  conform  his  motioir 
to  the  issues,  or  properly  argue  the  questions  involved. 
For  these  reasons,  the  court,  as  well  as  opposing  counsel, 
might  welt  have  assumed  that,  if  counsel  suggested  an 
amendment,  this  would  be  filed  before  the  ruling  on  the 
motion  to  direct.  It  is  urged  that  the  court's  remarks  in 
ruling  OD  the  motion  indicated  that  be  was  )iassing  on  the 
grounds  found  in  the  amendment  said  to  have  been  pro- 
posed, but  all  said  had  a  direct  bearing  on  the  all^ations 

.  of  the  petition,  and  the  matter  of  n  possible  amendment 
was  Dot  even  hinted  at.  Even  if  some  remarks  might  be 
coDStrned  ac  referring  to  grounds  therein,  these  might 
well  have  been  in  response  to  arguments  of  counsel.  In 
any  event,  the  record  contains  no  intimation  of  an  inteo- 
tioD  on  the  part  of  counsel  for  appellant  to  file  an  amend- 
ment to  the  petition  subsequent  to  the  ruling  on  the  mo- 
tion to  direct,  and,  even  though  there  may  have  been  talk 
of  filing  an  amendment,  both  the  court  and  counsel  for  de- 
fendant had  the  right  to  assume  from  the  failure  to  do  so 
that  such  purpose  had  been  abandoned.     One  of  the  con- 
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sequences  of  argtiinent  often  is  that  opposing  counsel 
and  litigants  are  convinced  that  their  positions  are  fal- 
IflcioQB,  and,  as  a  result,  these  are  abandoned.  We  do  not 
say  that  this  was  true  of  counsel  for  appellant,  hnt  the 
poiirt  and  counBel  for  defendant  bad  the  right  to  rely  npon 
this  having  been  done.  It  must  not  he  inferred  that  ve 
are  inclined  to  bold  tbat  a  cause  of  action  was  made  out 
on  the  issues  raised  by  tbe  amendment.  We  merely  say 
that  these  were  not  before  the  court,  and  that,  even  though 
the  matter  of  filing  an  amendment  may  have  been  men- 
tioned by  appellant's  counsel,  as  claimed,  it  was  to  be  in- 
ferred that  this  was  intended  to  be  done  prior  to  the  rul- 
ing, and  that,  in  the  absaice  of  leave  granted,  the  court 
and  counsel  for  the  adverse  party  had  the  right  to  assume 
that  the  purpose  to  amend  had  been  abandoned.  It  fol- 
lows that  the  motion  to  correct  the  record  by  striking  the 
amendment  was  rightly  sustained. 

Motion  to  strike  appellee's  amendment  to  abstract  is 
iiverruled. — Affirmed. 

Gaynob,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Oeuak  Rapii>s  &  Marion  City  Railway  Company,  Appel- 
lant, V.  City  of  Cedar  Rapids,  Appellee. 

UtnnCIPAL  OOBPORATIONS:  PnUic  ImproTements— Street 
BaHw&ra — Tracks  on  F&ved  Street— Belmtnuraement  of  Proper- 
ty Owners.  A  street  railway  compaoy  which,  under  franchise, 
lays  Ita  traclca  upon  a  paved  street,  prior  to  any  legal  proceed- 
ings by  the  city  to  repave  the  street,  and  tn  so  doing  replaces, 
Iq  accordance  wltli  the  franchise,  tbe  old  pavement  in  tbe  space 
between  Its  rails  and  one  foot  outside  thereof  wltb  a  new  pave- 
ment, becomes  obligated  to  pay  tbe  city,  for  refund  to  the  abut- 
ting property  owners,  the  reasonable  value  of  the  old  pavement 
removed,  even  though,  follotoing  tbe  laying  of  the  trachs,  tbe 
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city  did  proceed  to  repsve  said  street;  and  eepeclally  is  thla  true 
when  the  necesBity  for  repaying  was  traceable.  In  some  degree, 
to  the  damages  done  to  the  old  pavement  by  the  compan]'  In 
laying  Its  tracka.     Sec.  835,  Code  Supp.,  1913. 

.\lHn:til  fiiiiii  hinib  JUntrUt  ('rturt. — -John  T.  Mofkit,  Judge. 

JloNiMY,  JiNB  as,  1917. 

■  JriHi.MKNT  wiiR  tiitweil  ill  the  eourt  below  against  ap- 
)K>lliiiit  foi-  llie  valiic  of  old  jmviug  injureil  while  laying 
ils  li-arliK  uiion  ii  i>oi'tioii  of  Tliird  Avenue  iu  the  city  of 
Oilai'  Itajiidhi.  The  facts  are  stated  in  the  opinion.— Af- 
flniieU. 

lianieg.   Chamberlain  tt   KandaU,   for  appellant. 

O.  .V.  KtUott,  F.  H,  Raiidull  F.  K  Uawley  and  C.  F. 
I.HUn-ijn-,  for  aiipeltee. 

Stbvbns,  J. — On    March   IT,   1913,   the 
MuNiuifai,  i-itv  of  Cedar  Rapids  eranted  to  appellant  a 

CORPUBAtlUNH  :  re  re      ^ 

pubiit  improvt-    fruuchise   to   construct    certain    additional 

mrnta :    ■ireet 

iracks^^on  p«ved  '•'""■'''*  ""'1  *«  Operate  its  railway  upon  and 

buwmenT'°f      '"*'""  "  portioii  of  Third  Avenue  in  said  city. 

properv  own-  ^^  j,  j^^^.j  ^^j  ^|,^  conditions  on  which  the 
franchii^e  was  granted,  appellant  agreed  to, 
mid  did,  pave  the  street  Iwtweeu  the  rails  and  double  traiA 
and  for  one  fo^it  on  each  side  of  the  outer  rail,  and  also  to 
re«'<»ii8truct  such  curbing  jis  was  rendered  neeesaar}'  by 
the  <<oni|Wuy  iinproveuient.  On  June  12.  1914,  the  city 
council  ]hi»!SihI  a  resolution  fixing  the  value  of  the  old  pave- 
ment nl  th<'  sum  of  $l..t-i4.  and  nHfuiring  appellant  to 
deptkKJt  with  the  city  tr«i8Ut«r  such  som  as  rebate  to  the 
property  owners  on  account  of  damages  to  the  old  paring 
as  retiuir«l  by  Sei-tion  S35  of  the  Code.  The  resolntion 
ndopteil  by  the  city  council  found  the  value  of  the  old  pav- 
inij  on  Third  ,\>-enne  from  Fourth  to  Twelfth  Streets  to  he 
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40  cents  per  square  yard,  and  from  Twelfth  to  Beaver 
Streets  to  be  60  cents  per  etjuare  yard.  Upon  receiving 
notice  of  the  above  resolution  from  the  city  clerk,  appel- 
lant filed  objections  thereto,  urging,  among  other  grounds, 
the  following:  (a)  That  the  price  fixed  for  the  old  paving 
was  excessive;  (b)  that  the  old  paving  was  practically 
worn  out  and  worthless;  (c)  that  the  city  council  had, 
about  the  time  of  granting  the  franchise,  agreed  to  order 
tlK  street  in  question  repaved,  at  the  time  the  work  of 
appellant  was  to  be  done;  and  (d)  that  the  entire  space 
occupied  by  the  new  tracks  was  repaved  by  appellant,  and 
that  no  charge  should  be  made  against  it  on  account  of 
the  ohl  paving. 

These  objections  being  overruled  by  the  city  council, 
the  street  railway  company  appealed  to  the  district  court 
of  Linn  County-,  where  said  cause  was  tried  before  the 
court  upon  a  stipnlation,  and  without  formal  pleadings. 
The  stipulation,  in  substance,  provided  that  the  court 
should  determine:  (a)  Wijether  the  railway  company  was 
liable  for  the  value  of  the  old  paving;  (b)  that,  in  the 
event  the  court  so  found,  it  should  fix  the  amount  to  be 
paid  by  the  railway  company.  The  cause  was  tried  to 
the  court,  and  judgment  was  rendered  against  the  defend-  ■ 
ant  for  (6T2.     Defendant  appeals. 

I.  It  is  contended  on  behalf  of  appellant  that  the  city 
council  was  proposing  to  repave  the  street  in  question  at 
the  time  it  was  granted  the  fi-anchise  in  qneKMon;  that 
said  street  was  shortly  thereafter  lepaveil ;  and  that,  un- 
der Section  835  of  the  Code,  it  was  not  liable  for  the  value 
of  the  old  paving  or  for  injui-y  or  damages  thereto.  TJiis 
section  provides: 

"Before  any  street  railway  company  shall  lay  its 
track  upon  any  street  that  has  been  paved,  and  which  at 
the  time  is  not  being  repaved,  it  shall  pay  into  the  city  trens- 
nry  the  value  of  all  paving  lietween  its  tracks,  and  one  foot 
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outside  thereof,  which  value  flliall  be  determined  b.v  the  cit.r 
council,  but  in  no  case  shall  exceed  the  original  coat  of 
the  paving,  and  the  money  thus  paid  shall  be  refunded  to 
the  abutting  property  owners  on  said  street  in  proportion 
to  the  amounts  originally  assenRed  against  the  property 
abutting  thereon." 

Evidence  offeied  upon  the  trial  showed  that,  on  Jnly 
10,  1914,  a  resolution  of  necessity  providing  for  the  repave- 
ment  of  the  street  in  question  was  filed  in  the  office  of  the 
city  clerk,  and,  on  the  Tth  of  the  following  month,  same 
was  pa8i)ed  by  the  city  council.  On  the  18th  day  of  An- 
gust,  a  resolution  ordering  the  repavement  of  the  street  In 
question  was  passed  by  the  city  council,  and,  ou  the  28th 
day  of  the  same  mouth,  a  contract  for  the  work  was  let  to 
the  Ford  I'aving  Company  of  Cedar  Rapids.  The  bid  of, 
the  Ford  Paving  Company  proposed  to  allow  the  city  2li 
cents  per  square  yard  for  the  brick  in  the  old  paving. 
Other  contractors  proposed  to  allow  from  28  to  40  cents 
per  square  yard  therefor.  The  franchise  above  referred  to 
required  appellant  to  complete  its  contemplated  improve- 
ment on  or  before  January  1,  1915.  The  evidence  showed 
that,  in  making  its  improvement,  appellant  to  some  extent 
disturbed  and  injured  the  old  paving.  Tbe  resolution 
pflssed  by  the  city  council  August  4,  1914,  took  cognizance 
of  this  fact,  as  it  recited  that — 

'"Whereas,  owing  to  the  double  track  on  Third  Aveane 
from  Fourth  to  Fourteenth  Streets,  the  old  brick  paving 
has  Iteoonie  disturbed,  and  the  street  is  in  a  very  ansat- 
isftictory   condition." 

It  is  niso  cinimed  by  appolfant  that,  at  the  time  tbe 
franchise  was  granted  to  it,  it  was  understood  that  tbe 
street  in  question  was  to  be  ordered  repaved  by  the  city 
authorities. 

The  exact  time  is  not  shown  when  appellant  com- 
pleted its   improvement,  nor  wlien   the  street  in  (luestion 
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K-as  repaved ;  but  the  reBolution  ordering  the  repaying  pro- 
vl<1ed  that  the  work  ehotiid  commence  on  the  28th  of  Au- 
gnst,  1914,  and  be  completed  on  the  15th  of  October  of  the 
same  year.  Presumahiy,  the  worl:  waa  done  within  the 
time  required.  The  objections  filed  by  appellant  to  the 
resolution  June  12,  1914,  were  doubtleas  filed  within  a 
few  days  after  said  date.  The  record  is  that  same  was 
filed  "immediately  thereafter."  It  was  stated,  in  the  ob- 
jection filed  on  the  above  date,  that  the  entire  space  oc- 
cnpied  by  the  new  traclis  had  been  entirely  repaved  by  ap- 
pellant, so  that  it  may  be  assumed  that  its  improvement 
had  been  completed  prior  to  the  adoption  of  the  resolution 
of  June  12th.  At  this  time,  no  steps  had  been  taken  by  the 
city  council  for  the  repaving  of  the  street  in  question ;  but, 
as  above  stated,  the  resolution  of  necessity  was  filed  in  the 
olBce  of  the  city  clerk  for  public  inspection  on  July  10, 
lftl4.  It  appears,  therefore,  from  the  evidence,  that  the 
repaving  of  the  street  in  qneation  was  not  ordered  by  the 
city  council  until  after  the  completion  of  appellant's  im- 
provement ;  hence,  the  street  was  not  being  repaved  at  the 
time  appellant  was  laying  its  new  tracks. 

This  statute,  however,  required  appellant  to  pay  to 
the  city  treaanrer  the  value  of  the  old  paving,  same  to 
be  fixed  and  determined  by  the  city  council.  The  reso- 
Intion  passed  was  in  compliance  with  the  statute,  and  for 
the  purpoae  of  informing  appellant  of  the  value  fixed  by 
the  council  of  the  old  paving,  and  to  demand  the  payment 
to  the  city  treasurer  of  the  amount  thus  fixed.  This  be- 
ing true,  the  court  rightly  found  that  the  street  railway 
company  was  liable,  and  should  pay  to  the  city  treasurei- 
the  value  of  the  old  paving. 

The  purp(»e  of  the  statute  evidently  is  to  pr^erve  to 
the  property  owners  the  fair  value  of  the  old  paving.  The 
evidence  showed  that,  while  the  paving  was  in  bad  condi- 
tioB  and  would  soon  have  to  be  replaced,  it  was  of  aome 
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value  to  tiie  propertv  owners,  and,  under  the  provisions 
of  the  statute,  it  was  the  right  of  the  city  council  to  fix 
the  reasonable  value  of  the  olil  improvement,  and  the  duty 
of  appellant  to  pay  to  the  city  treasurer  the  sum  so  ftzed 
by  the  city  council,  for  the  use  and  benefit  of  the  owners 
of  the  property  abutting  upon  the  portion  of  the  street  in 
question. 

II.  The  only  remaining  question  requiring  tbe  con- 
iiideration  of  the  court  relates  to  tite  ajsount  of  the  dam- 
ages allowed.  Upon  this  point,  the  evidence  was  in  con- 
flict, but  tended  to  show  that  the  pavement  had  been  laid 
a  good  many  years ;  that  it  was  badly  worn,  and  that  tbe 
street  was  much  in  need  of  new  paving;  but  the  success- 
ful bidder  for  the  work  of  putting  in  the  new  pavement 
proposed  to  allow  20  cents  per  s<iuare  yard  for  the  old 
brick.  This  is  substantially  the  value  found  by  the  a>ai-t. 
We  see  no  reason  for  interfering  with  this  finding.  In  auy 
event,  the  question  under  the  stipulation  was  one  of  fact, 
and,  under  the  well-known  rules  of  this  co«rt,  has  the 
effect  of  a  verdict  of  the  jury,  and  will  not  be  interfered 
with  on  appeal,  where  there  is  a  conflict  in  the  evidence. 

Tbe  amount  found  by  the  trial  court  appearsto  have 
been  well  sustained  by  the  evidence.  We  discover  no  re- 
versible error  in  the  i-ecord,  and  the  judgment  of  the  lower 
court  should  be  affirmed. — Affirmed. 

Gavnoii,  C.  J.,  Wkavkk  and  rRESTo.v,  .1-1.,  iroucur. 


Frances  fii.ENDT,  Appellant,  v.  National  Travblrrs  Ben- 
efit AaaociATioN .  Appellee. 

INSUBANCB:     Accident  Iiuar«ic»— Negligent  FaUnre  to  iMoe  Fal- 

1    icy — Evidence.    Bvideuce  rev.lewed.  \n  nn  action  (or  negligence 

In  the  non<isa<iance  ot  a  policy  of  accident  Insurance,  and,  in 

view  o(  the  short  time  elnpsins  between  the  maklag  of  tbe  »p- 
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plication  and  the  injury  ot  tbe  appllcaat.  and  the  lurther  laid 
that  payment  o[  the  required  fltst  premium  was  not  made  to 
a&  alleged  agent  until  leaa  than  two  days  prior  to  said  Injury, 
held  not  to  eetabllsh  the  negligence  •charged. 

TBIAI>:     Directed   Verdicts — OverruUng    Motion — Bight   to    Chaise 

2  Bnllng.  The  overruling  ot  defendant's  motion  for  a  directed 
Tsrdlct  at  the  close  of  plaintllf's  evidence  Is  no  obetacle  to  aut- 
talnlng  the  same  motion  at  the  close  of  defendant's  evidence, 
tchen,  a»  a  matter  of  fact.  pI'jinliiTs  evidence  has  at  no  time 
been  sn/fivient  to  present  a  jury  question. 

AFPBAli  AXD  EBBOB:     Beview,  Scope  of— Questions  FftUlng  to 

3  Dlflclose  Proposed  Evidence.  When  the  form  of  a  question  does 
not  diaelose  (a)  what  the  answer  would  have  been,  or  (b) 
whether  ita  exclusion  was  prejudicial,  counsel  must  disclose 
tfhat  fact  he  desires  or  expei^ts  to  prove.  In  order  to  render  the 
obJecttOD  to  Its  exclusion  reviewable. 

Appeal  from    Taiiiu  IHstrict  Court. — B.   V.  Cumsii.vgs, 
Judge. 

MoND,\v,  .Ir.NE  25,  11)17. 

Actios  at  law  to  recover  $1,000  on  account  of  the  al- 
leged negligence  of  tlie  defendant  and  its  agents  in  not  is- 
suing a  poli<rv  for  aciident  insurance.  Trial  to  jury,  and, 
at  the  close  of  all  the  evidence,  the  court  sustained  defend- 
ant's uiotiun  for  a  directed  verdict.  The  plaintiff  appeals. 
— .1  ffirnied. 

R  C.  Hnber  and  M.   W.  Hi/land,  for  api»ellant. 

No  appearance  for  appellee. 

rHJjsTON.  J.— 1.     I'lalntifF    is    aduiinis- 

1.  LsaDRAiicE:         tratrix  of  the  estate  of  deceased.    Charles 
B^clocnt  iDsar. 

?Siare''to"KnTC  Warding,  and  was  named  beneficiary  in  an 
g^i^:  eyi-        rtpplication    for   accident    insnmnce   policy 
in   defendant    company.     Deceased    was    a 
son    of  plaintiff's.     On  July  1,  1914,  deceased  made  writ- 
ten application  to  one  M.  T.  O'Connell  for  an  accident  pol- 
icy  trf  |1,OOI(  in  defendant  company.     O'f'onnell,  as  a  wit- 
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nesB,  says  he  had  no  license  from  the  state  of  Iowa  to 
write  insurance.  At  the  time  O'Connell  took  this  appli- 
cation, his  busincfis  was  driving  for  one  Leanord,  who  wan 
agent  for  defendant  companj.  Leanord  had  been  out  of 
town  for  some  days,  or  perhaps  weeks,  before  O'Connell 
took  the  application  in  question.  O'Connell  elaims  that ' 
he  had  some  arrangement  with  Leanord  to  take  applica- 
tions, and  that  Leanord  left  him  some  blanlta;  although 
O'Connell  says  he  thinks  the  Harding  application  was  not 
made  on  one  of  the  blanks  left  by  T^eanord.  O'Connell 
says  that  be  sent  in  other  applications,  some  of  which 
were  accepted  by  defendant,  and  that  the  company  sent 
him  blank  applications  and  a  letter  requesting  him  to 
write  applications.  This  is  denied  by  defendant,  and  the 
letter  was  not  produced.  The  defendant  also  denies  that 
it  ia-iued  policies  on  applications  sent  in  by  O'Connell  pre- 
vious to  the  application  in  question.  It  may  be  that,  un- 
der the  record,  it  should  he  beld  that,  within  a  short  time 
after  deceased  was  injured,  O'Connell  was  authorized  to 
take  applications.  But  the  question  is,  of  course,  wheth- 
er O'Connell  was  the  agent  of  defendant  at  the  time  Hard- 
ing's application  was  taken.  This  is  one  of  the  questions 
argued,  but  we  think  the  case  should  be  determined  on  an- 
other ground. 

On  the  l>ack  of  the  application  is  a  statement,  "First 
payment,  with  application,  {4.00,"  and  appellant  concedes 
in  argument  that,  "On  the  back  cover  of  the  application 
there  is  a  statement  to  the  effect  that  tbie  first  premium 
must  accompany  the  application ;"  but  a^ues  that,  because 
of  the  position  of  this  -statement  on  the  application,  it 
would  not  bind  the  applicant.  The  evidence  of  the  defend- 
ant's officers,  testifying  as  witnesses,  is  that  it  was  the 
universal  rule  of  the  company  that  the  money  must  ac- 
company the  application.  At  one  place  In  bis  testimony. 
O'Connell  says  he  thinks  that  he  sent  the  application  and 
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tbe  premium  to  the  company  ia  the  eame  envelope,  apd 
that  the  flrBt  payment  was  sent  by  post-otBce  money  order. 
The  moDey  order  or  the  record  thereof  in  the  post-office 
department  was  DOt  produced.  The  application  was  re- 
ceired  by  the  defendant  company  in  Des  Moines,  July  7, 
1914,  and  the  company  baB  ever  since  retained  the  applica- 
tion. No  policy  was  ever  issued.  Defendant  deniea  that 
the  premium  was  received  at  the  time  of  the  application, 
and  shows  that  it  never  was  received  by  it.  (yConnell 
testifies  that  Harding  did  not  pay  the  t>4  at  the  time  that 
he  made  the  application,  but  that  he  was  to  come  tn  later 
and  pay  it,  and  that  he  did  so  either  on  July  4th  or  11th. 
Both  of  these  dates  are  on  Saturday.  We  shall  later  set 
out  the  evidence  on  this  point,  but  say  now  that,  under  the 
record,  there  can  be  but  little,  if  any,  dispute  but  that, 
takmg  the  record  altogether,  it  was  on  Saturday  the  11th. 
Deceased  was  injured  by  a  fall  from  a  hayrack  on 
Monday,  July  13th.  The. time  of  day  is  not  shown,  but  it 
was  before  4  o'clock  in  the  afternoon;  he  was  taken  to 
the  hospital  at  or  before  4  o'clock.  The  undisputed  evi- 
dence is  that,  in  the  ordinary  couriie,  it  would  take  from 
2  to  4  days  for  an  application  to  be  sent  from  Tama  to 
Des  Moines  and  for  a  return  of  the  policy;  that  the  av- 
erage would  be  3  days,  but  that  this  would  depend  some- 
what upon  the  iiuuiber  of  applications  being  received  by 
the  company;  and  that  they  were  taken  up  in  the  order 
of  their  receipt.  Testimony  also  shows  that,  during  the 
month  of  January,  1914,  defendant  received  about  3,000 
applications,  and  in  Jnly,  1914,  £,000,  and  that  the  in- 
crease waa  so  great  that  the  company  could  not  break  in 
help  sufficient  to  take  care  of  the  increase  in  business. 

The  defendant's  motion  to  direct  a  verdict  was  upon 
several  grounds,  and,  if  it  was  good  upon  any  ground, 
it  would  work  an  affirmance.  We  think  the  motion  waa 
romI  on  the  ground  that,  under  the  uudispnted  evidence^ 
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and  a«  a  matter  of  law,  the  plaintiff  failed  to  show  any 
negligence  of  the  company  or  itg  agents.  We  think  it  was 
not  required  to  iesue  a  policy  until  the  first  premium  had 
lieen  paid.  We  think  that  the  payment  of  the  premium 
waB  required,  and  thnt  tlie  company  would  not  be  required 
to  issue  a  policy,  nor  would  the  agent  be  required  to  send 
in  the  application,  until  it  wae  paid;  at  least,  the  company 
could  not  be  held  to  be  negligent  for  not  issuing  the  policj 
if  it  refused  on  that  ground.  It  is  at  least  doubtful,  un- 
der (he  record,  whether  O'Connell  was  at  that  time  the 
agent  for  defendant.  If  he  was  not,  then  defendant  would 
not  be  rei]uired  to  iesue  a  policy  on  the  application  alonC; 
even  though  O'Connell  had  received  the  premium.  The 
premium  never  was  received  by  the  company,  and,  as  said, 
it  was  not  paid  by  the  applicant  to  O'Connell  until  Sat- 
urday evening,  July  11th,  at  9  or  10  o'clock;  so  that,  at 
the  most,  it  was  at  least  2  days  from  the  time  of  the  pay- 
ment of  the  premium  to  O'Connell  to  the  time  whea  de- 
ceased was  injured,  and  one  of  these  days  was  Sunday, 
leaving  less  than  2  days'  time  within  which  the  applica- 
tion could  be  sent  in  to  Des  Moines,  acted  upon,  and  the 
policy  returned  to  Tama. 

Appellant  relies  upon  the  case  of  Duffie  v.  Banker!^ 
Life  Assn..  160  Iowa  19,  where  it  is  held,  substantially, 
that,  where  the  applicant  has  done  all  he  could,  or  was  re- 
quired to  do.  it  should  be  held  that  there  is  reasonable 
probubitity  that  the  jmlicy  would  have  been  issued,  bnt 
for  the  delay  and  negligence  of  the  company  or  its  agents. 
Ap[)ellant  says,  too,  that,  under  the  doctrine  of  that  case, 
the  question  as  to  whetlier  there  was  unreasonable  delay 
was  for  the  jury.  That  was  the  holding  in  that  case,  where 
the  delay  was  about  30  days.  But  where,  as  in  the  instant 
case,  the  circumstances  were  such  and  the  time  so  sbart 
as  shown  by  the  undisputed  evidence,  it  becomea,  as  we 
have  said,  n  matter  of  law. 
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Referring  a  little  more  in  detail  to  tlie  testimony  of 
O'Connell  as  to  the  date  of  the  payment  of  the  preminm, 
and  some  other  matters,  he  says: 

'■After  taking  tlTe  application,  I  did  not  report  to  the 
rompany  until  it  was  sent  in ;  did  not  »Bk  company  any- 
thing relative  to  it  before  sending  it  in;  remitted  the 
money  for  Harding's  application  to  the  company  when 
I  gave  the  receipt.  He  (Harding)  told  me  he  would  pay 
me  the  nest  Saturday  night  after  this  application,  and  I 
gave  him  the  receipt  when  he  paid.  That  was  Saturday, 
and  it  went  in  Monday,  if  I  remember  right.  Do  not  re- 
member date  I  gave  receipt  to  Mr.  Harding;  I  think  it 
was  Saturday,  becanse  he  said  he  wouUl  l>e  in  Katurday, 
and  it  seems  to  me  it  was  Saturday  evening,  9  or  10 
o\'lock.  Yes,  it  wau  Saturday  e\'ening  previous  to  when 
lie  was  hurt.  I  could  not  tell  you  if  he  was  hurt  fhe  Mon- 
day after  he  paid  me.  If  July  4th  was  on  Saturday  and 
July  11th  on  Saturday,  I  wonld  Dot  say  which  date  he 
paid,  because  I  did  not  keep  any  track  of  it.  If  the  re- 
ceipt shows  July  11th,  it  must  be  the  date  he  paid  me  the 
money.  If  the  receipt  shows  July  11th,  I  swit  the  appli- 
cation in  the  Monday  following,  which  was  the  13th,  I 
think." 

Redirect  examination: 

"It  was  the  4th  day  of  July  he  paid  me,  or  the  even- 
ing before,  hut  he  agreed  to  pay  it  Saturday  night." 

Appellant  concedes  that  the  receipt  given  by  O'Con- 
nell for  the  premium  ia  dated  Jnly  11th.  We  think  that, 
niider  the  recoi-d,  a  finding  that  deceased  paid  this  premi- 
nm prior  to  Saturday  evening,  July  11,  1914,  would  not 
-aoatain  a  verdict  of  the  jury  had  they  so  found.  It  should 
be  said  further  that  the  application  shows  that  applicant 
was  a  farmer,  and  one  of  the  questions  therein  ia  as  to 
whether  his  total  income  was  at  least  f600  annually,  and 
he  answered,  "No."  The  evidence  of  the  defendant's  offl- 
Vol.  180  Ia.— 37 
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cera  is  that  thej  did  not  iseue  a  policy  on  Harding's  ap- 
plication because  tliere  waa  do  money  accompanying  the 
application,  and  because  the  applicant  coald  not  qnalify 
for  insurance;  that  they  did  not  issae  policies  where  the 
income  of  a  farmer  is  leas  than  $600;  and  for  other  rea- 
sons. We  are  of  opinion  that,  under  this  record,  a  verdict 
for  plaintiff  could  not  be  sustained,  and  that,  therefore, 
the  court  rightly  directed  a  verdict. 

2.  At  tlie  close  of  plaintiff's  teatimony, 
2.  tbiil  :  airect-  t''^  defendant  moved  the  court  for  a  di- 
oTenraiinVnio-  reeled  verdict,  which  was  overruled;  and,  at 
etoi's/ raiing.  Uie  close  of  all  the  testimony,  the  motion 
Kai  renewed,  with  an  additional  ground, 
and  this  was  sustained.  Appellant  concedes  the  rule  to  be 
that  appellee,  to  save  hia  motion,  must  renew  it  at  the  close 
of  all  the  evidence,  but  saya  that,  under  the  rule  announced 
in  PhilHps  V.  Phillips,  93  Iowa  615,  and  like  cases,  the 
court,  having  held  in  the  first  ruling  that  there  waa  suffi- 
cient evidence  to  take  the  case  to  the  jury,  could  not  put 
himself  in  the  place  of  the  jurj-  and  weigh  the  eviden'W 
and  pass  upon  the  credibility  of  the  several  witneasea.  This 
is  tlie  rule  where  plaintiff  has,  as  this  court  found  in  the 
Phillips  case,  made  a  caae.  But,  as  said  by  Mr.  Justice 
Dcemer  in  McGlade  v.  City  of  Waterloo,  178  Iowa  11, 
there  are  aorae  exceptions  to  this  rule.  In  the  Phillips 
case,  at  page  617,  the  court  said  that,  at  the  conclusion  of 
plaintifF'e  evidence,  the  district  court  held  that  plaintiff  had 
made  a  caae  requiring  its  submission  to  the  jury,  and  that 
that  holding  v,-a»  undoubtedly  correct;  and  again,  at  page 
618,  the  court  said  that  if,  as  the  court  properly  held,  the 
contestants,  when  they  closed  their  evidence  in  chief,  had 
overcome  the  burden  which  the  law  cast  upon  them,  and 
had,  in  addition  thereto,  made  a  prima-facie  case  requiring 
the  submission  of  the  issue  of  mental  capacity  to  the  jury, 
it  did  not  matter  what  evidence  was  thereafter  Intrndaeed 
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—the  case  was  for  the  jury.  But  suppose  the  court,  in  rul- 
ing on  the  flrst  motion,  was  in  error,  and  that,  in  fact,  the 
evidence  was  not  sufficient  to  sustain  a  verdict  for  plain- . 
tilT,  had  one  been  returned,  is  the  conrt  thereafter  pre- 
cluded from  changing  his  mind,  if  satisAed  tliat  he  was  in 
error  in  the  first  ruling?  And  would  he  be  precluded  from 
granting  a  new  trial  if  he  was  satisfied  from  the  entire  rec- 
ord that  the  verdict  was  not  sustained?  It  was  said  in  the 
Mcftlade  case  that,  "If.  at  the  conclusion  of  plaintiff's  tes- 
timony, there  is  enough  to  take  the  case  to  a  jury,"  etc. 
We  think  this  means  that,  if  there  is  in  fact  sufficient  evi- 
dence to  take  the  case  to  the  jury,  then  the  introduction 
of  further  testimony  by  defendant  leaves  the  matter  for 
the  determination  of  the  jury,  unless,  as  in  that  case,  the 
physical  factti  are  such  and  so  strong  &&  to  show  that,  on 
the  whole  case,  a  vwdict  for  plaintiff  was  not  warranted; 
then  the  court  may  sustain  the  verdict  at  the  close  of  all 
the  testimony.  In  the  present  case,  one  of  the  questions 
was  whether  it  was  reasonably  probable  that  defendant 
wonld  have  issued  the  policy  had  defendant  and  its  agents 
been  free  from  delay  and  negligence.  The  trial  court  may 
have  thought,  at  the  close  of  plaintiff's  testimony,  that 
there  was  a  jury  question  as  to  whether  deceased,  Harding, 
had  done  all  that  was  required  of  him  in  the  payment  of 
the  premium  on  July  4tb  or  11th,  and  that,  if  the  Jury 
Khould  find  that  it  was  on  the  4th,  there  might  be  a  jury 
question  as  to  whether  there  was  unreasonable  delay. 

We  think  that  the  testimony  of  O'Connell  itself,  taken 
altogether,  shows  that  it  was  on  the  11th ;  but  the  defendant 
introduced  in  evidence  a  letter  from  O'Connell,  which,  we 
fliink,  has  a  tendency  to  show  that  he  did  not  enclose  the 
post-office  order  for  |1  with  the  application,  and  that  it 
had  not  then  been  paid.  There  is  some  other  testimony 
bearing  on  this  question,  and,  as  said,  the  receipt  shows 
that  it  was  paid  on  the  11th  of  July.    In  addition  to  this. 
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tli#  olHceFs  of  defendant  testified  that  the  policy  would  not 
have  been  issued,  for  the  reasons  before  stated.    So  that, 
•  taking  the  entire  record  together,  we  think  that  a  verdict 
for  phiintiff  could  not  be  sustained. 

;t.     Lastly,    it    is   urged     by    appellant 
8.  Arput.  iHn         that  the  court  ei-red  in  refusing  to  permit 
■cope  of  j^  lines-  p)aintilT  to  introduce  testimony  as  to  oral 
S!S^°'eTi8™re.    Btatementa  made  by  the  agent  at  the  time 
of    the    taking    of    the    application.     Such 
Mtatenieuts  might  or  might  not  be  proper.     If  the  ageot  had 
attempted  to  give  his  legal  opinion  in  regard  to  some  ques- 
tion  in  oounection   with  the  application,  it  might  not  be 
proper.     Appellant  states  in  ailment  what  he  expected  to 
show,  and,  if  we  could  consider  that,  it  is,  to  sa-y  the  least 
doubtful  whether  it  would  be  competent;  but  there  is  noth- 
ing in  the  record  to  Indicate,  either  from  the  form  of  the 
question  or  by  an  offer  to  prove,  what  plaintiff  sought  to 
show. 

It  is  our  conclusion  that  the  jndgment  of  the  district 
court  was  right,  and  it  is,  therefore, — Affirmed. 

Oaynob,  C.  J.,  Weaver  and   Stevens,  JJ.,  concur. 


KsTBLt.A  Howe,  Appellant,  v.  Sioux  County,  Appellee. 

UMITATION  OF  ACTIONS:     iBjuita  to  PwSDn-~I>ef«caTe  BlUf* 

1  — Noticft—Snfflciency.     An  action  for  Injury  to  the  penon  on 

account  of  a  defective  road,  bridge,  etc.,  is  barred  In  three 
months  from  the  time  the  action  accrues,  antese  the  written 
notice,  wbich  is  desltcned  to  aitead  said  period  to  two  rears, 
Bpecifles  the  time  of  tlie  Injury.  So  heid  whore  tile  notice  aUit- 
ed  the  place  and  circuinitance»  but  not  the  tim.e  of  the  injury. 
Sec.  3447.  Par.  1.  Code  Supp.,  1913- 

LIMITATION  OF  ACTIONS:     Injoilea  to  Person—Sefeetive  Brldco 

2  — Insnffldent  Notice — Estoppel  nnd  Waiver.    The  good-talth  act 
of  the  board  of  sup«rvlsore  fn  Inveetigatlng  and  rojeetiiiK  a 
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claim  for  peraooal  Injury  on  account  ot  a  defective  bridge,  does 
not  estop  the  county,  wben  sued  on  the  claim,  to  plead  the  In- 
sufficiency of  the  written  statutory  notice  which  was  served  on 
the  county,  and  which  vas  dealirned  to  prevent  the  bar  of  the 
claim  after  the  expiration  of  three  months  from  Its  accrual; 
neither  will  the  county's  right  to  a  sufficient  notice  be  waived 
by  such  iDvestlgatton  and  rejection. 
ESTOPPEL;  Eqnitahle  Estoppel— Performance  of  Legal  I>iitr>  An 
3  estoppel  In  pait  may  not  be  predicated  on  the  doing  of  exactly 
that  which  the  law  requires  to  be  done. 

PRINCIPLE  APPLIED:  Plaintiff  IHed  before  the  board  of 
Bupervlsors  a  claim  for  damages  caused  to  her  by  a  defective 
bridge.  For  the  purpose  of  preventing  the  action's  being  barred 
In  three  months,  she  Inserted  iii  the  claim  a  notice  ot  the 
place  and  circumstances  of  the  Injury.  This  was  Insufficient  to 
toll  the  statute,  because  It  omitted  to  state  the  time  ot  the  In- 
jury. Sec.  3447,  Par.  1,  Code  Supp,,  1913.  The  law  requires 
the  board  to  allow  or  reject  every  unliquidated  claim  filed 
with  it.  Sec.  352g,  Coiie,  18ST.  The  board  at  once  investigated 
the  claim,  visited  the  place  of  the  accident,  interviewed  wlt- 
nessee,  learned  of  the  time  of  the  accident,  and,  within  tbrea 
months  after  the  accident,  made  an  offer  of  settlement.  This 
was  rejected,  and  plaintiff  made  a  counter  offer.  The  board  at 
no  time  objected  to  the  sufficiency  of  the  notice  as  embodied 
in  the  claim,  but  was  guilty  of  no  fraud  In  their  negotiations 
with  plaintiff.  No  promise  was  made  that  the  claim  would  be 
settled.  Evidently  plaintiff  delayed  bringing  her  action  because 
she  felt  she  could  effect  a  Hettlement.  No  settlement  was  ef- 
fected. Plaintiff  brought  her  action  long  after  the  expiration 
of  three  montlis  from  the  time  of  injury. 

Held,  the  board  had  done  no  more  than  the  law  required  It  to 
do,  and  that  the  county  was  not  estopped,  when  suit  was 
brought,  to  plead  the  insafficlency  of  the  notice  to  toll  the  stat- 
ute of  limitation. 

Appeal  from  O'Bnrn  Distrivt  Court. — W.  1>.  Boies,  .Tiiclge. 

Monday,  June  25,  1917. 

Appeal  from  a  judgiuent  in  favor  of  the  county  for 
costs  in  an  action  for  daiunges  on  account  of  injuriea  re- 
suiting  from  an  accident  on  a  county  bridge. — Affirmed. 

C.  A.  Plonk  and  C.  K.  Qantt,  for  appellant. 

Anthony  Te  Patke  and  T.  E.  Diamond,  for  appellee. 
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Stevens,  J.— Estelia  Howe,  plaintiff. 
1-  JJS'J^J!"^"'  biouglit  lier  suit  in  Sioux  Coiiuty  for  dam- 
iSra'^flSfpouJe  ^8^"  ''^suiting  (rom  an  allied  defective  ap- 
^Sek^"*"^'  proacli  to  a  county  bridge,  causing  her  to 
suffer  a  severe  nervous  shock  and  severe  iii- 
jurles  to  lier  side,  back,  liips  and  kidneys.  The  injury  is 
alleged  to  have  occurred  June  29,  1914,  and  on  July  20th, 
she  caused  a  claim  for  damages  in  the  sum  of  $1,000  to  be 
filed  in  the  office  of  the  county  auditor.  On  motion  of  plain- 
tiff, the  cause  was,  on  January  4,  1016,  transferred  to 
O'Brien  County  for  trial.  The  defendant  filed  answer  iu 
the  district  court  of  Sioux  County  on  November  23,  1915. 
On  March  23,  1916,  defendant  filed  an  amended  answer, 
pleading,  among  other  defenses,  the  statute  of  limita- 
tions, basing  said  plea  on  the  ground  that  plaintiff's  ac- 
tion was  not  brought  within  three  months  from  the  date 
of  the  iujuries,  and  that  no  notice  stating  the  time,  placp 
and  circumstances  of  the  injury  was  served  upon  defend- 
ant within  60  days.  On  tiie  same  day.  defendant,  by  per- 
mission of  the  court,  withdrew  its  answer,  and  filed  a 
demurrer  to  plaintiff's  petition,  upon  the  ground  that  the 
cause  of  action  was  barred  by  the  statute  of  Umitationt) 
before  suit  was  brought.  The  demurrer  was  sustained. 
Permission  was  granted  plaintiff  to  file  an  amendment  to 
her  petition,  which  she  did  on  April  1.  1916,  alleging  that 
plaintiff  served  proper  claim  for  damages  on  the  defendant 
county  by  filing  same  with  the  county  auditor;  that  the 
hoard  of  supervisors  of  defendant  county  met  in  session 
on  July  29,  1914,  on  which  date  counsel  for  plaintiff  ap- 
peared and  presented  said  claim ;  that  the  hoard  investi- 
gated the  merits  of  the  claim,  interviewed  witnesses  and 
pkiintiff's  physician;  that  the  officers  of  defendant  at  all 
times  treated  the  notice  as  sufficient  under  the  statute, 
nmde  no  objection  thereto,  and  were  in  no  wise  misled  by 
the  faiiut-e  of  the  claim  or  notice  to  state  the  time  of  the 
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accident;  that  propositio&a  were  made  by  both  parties 
for  settlement.  Later,  plaintiff  filed  a  second  amendment 
to  hep  petition,  stating  the  above  matters  in  subRtanre,  and, 
in  addition  thereto,  alleging  that  defendant  was  estopped 
from  setting  up  the  statute  of  limitations,  and  from  oo- 
jecting  to  the  sufficienry  of  the  notice.  Later,  defendant 
filed  a  motion  to  strike  the  nmendments  to  plaintiff's  peti- 
tion, upon  the  ground  stated  in  the  demurrer,  stating  that 
nil  matters  therein  set  forth  were  passed  upon  by  the 
court  at  the  time  of  ruling  upon  the  demurrer;  that  the 
notice  was  insufficient;  and  that  the  notice  reqnired  by 
statute  was  not  served  npon  defendant  within  the  time  re- 
quired thereby;  and  that  the  amendments  were  not  file<l 
in  the  time  required  by  the  order  of  the  court.  The  mo- 
tion to  strike  was  Bn»tained.  Plaintiff  elected  to  Rtand 
npon  the  ruling  of  the  court.  Judgment  was  entered 
against  her  for  costs,  from  which  judgment  she  appeals. 

I.  The  demurrer  to  plaintiff's  petition  and  the  mo- 
tion to  strike  her  amendments  thereto  were  sustained  nit- 
on the  ground  that  Jier  cause  of  action  was  barred  by  the 
statute  of  limitations.  To  sustain  this  position,  appellee 
relies. npon  Subdivision  1  of  Section  3447  of  the  Supple- 
ment to  the  Code,  1913,  which,  with  the  first  clauee  of  said 
section,  is  as  follon^s : 

"Actions  may  be  brought  witbia  the  times  herein  lim- 
ited, respectively,  after  their  caoses  accrue,  and  not  aftei- 
wards,   except   when   otherwise   specially   declared. 

"(1)  Those  founded  on  injury  to  the  person  on  ac- 
count of  defective  roads,  bridges,  streets  or  sidewalks,  with- 
in three  months,  unless  written  notice  specifying  the  time, 
place  and  circumstances  of  the  injury  shall  have  been 
served  upon  the  county  or  municipal  corporation  to  be 
charged  within  sixty  days  from  the  happening  of  the  in- 
jnry." 
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Subdivision  3  of  said  eection  authorizes  actions  found- 
ed on  injuries  to  the  person,  whether  based  on  contract  or, 
tort,  to  be  brought  within  two  years.  It  will  thna  be  seen 
that,  under  the  provisions  of  Subdivision  1,  plaintiff's 
cause  of  action  became  barred  within  three  months  after 
she  received  the  injuries  complained  of,  unless  a  written 
notice  specifying  the  time,  place  and  circumstances  of  the 
injury  was  scn-ed  upon  defendant  within  sixty  days  after 
the  happening  of  the  injury. 

It  was  contended  by  the  defendant  in  tbe  court  be- 
low, as  it  is  here,  that  plaintiff  did  not  serve  the  required 
notice  upon  the  defendant  within  sixty  days,  and  that,  be- 
cause of  her  failure  to  do  so,  ber  cause  of  action  wa8 
barred  by  the  statute  of  limitations  at  tbe  end  of  three 
months  after  the  happening  of  the  injury.  The  foregoinic 
■Btatute  permits  actions  to  be  brought  within  the  time 
designated  in  tlie  statute,  "and  not  afterwards."  This  lan- 
guage is  mandatory,  and  required  plaintiff  to  briug  suit 
within  three  months  after  the  happening  of  the  injury,  or, 
if  she  desired  to  preserve  her  right  to  bring  same  after 
three  months,  to  serve  tbe  written  notice  above  referred  to. 

A  notice  was  served  upon  the  defendant  on  or. about 
July  20th  following  the  injury,  which  occurred  on  June 
29,  1914,  which  notice  clearly  designated  the  place  of  the 
accident  and  the  injuries  which  plaintiff  claimed  to  have 
received  on  account  thereof,  but  contained  no  statement 
as  to  the  time  of  the  happening  of  the  accident.  Appel- 
lant strenuously  maintains  tlvat.  while  the  notice  is  clear- 
ly defective  in  the  particular  mentioned,  defendant  cannot 
iivail  itself  of  such  defect,  for  the  reasons:  (a)  That  the 
giving  of  such  notice  is  not  jurisdictional;  (b)  that  tbe 
snflSciency  of  the  notice  should  be  determined  in  view  of 
the  circumstances  of  the  case;  (c)  that  defendant  treated 
the  notice  as  snfiQcient,  and  made  a  full  investigation  into 
the  circumstances  of  the  accident,  and   made  an  offer  of 
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coQiproruise;  (d)  that  the  object  of  the  atatnte  was  fiilly 
met,  nad  that  defendant  was  in  no  wise  misted  or  injured 
because  ot  the  failure  of  appellant  to  state  the  exact  time 
of  the  injury. 

It  is  evident  that  the  theory  of  t\te  legislature,  in  en- 
acting the  foregoing  statute,  was  that  actions  based  upon 
injuries  resniting  front  defective  roada  or  bridges  be  early 
prosecuted,  or  that  the  notice  provided  for  therein  be 
given  within  sixty  days,  thereby  securing  to  the  county  an 
early  opportunity  to  make  full  and  thorough  investigation 
of  the  injuries  and  the  accident  cbmplained  of,  to  the  end 
that  teHtimon.v  may  be  preserved  and  itreparatioa  made 
for  the  defense  of  any  suit  that  may  be  brought  against  it 
for  damages  resulting  from  such  accident.  To  enable  the 
officers  of  the  county  sought  to  be  charged  to  make  such 
investigation,  the  notice  must  specifically  state  the  time  of 
the  injury,  the  place  where  the  saiue  happened,  and  the 
circumstances  surrounding  the  transactions.  With  this 
information,  the  board  of  superviitorB  or  other  officers  of 
the  county  are  enabled  to  investigate  and  deterfnine 
whether  the  county  is  liable,  and,  if  so,  what  course  to 
pursue  with  reference  to  the  matter  of  making  settlement 
or  preparing  to  make  defense  to  any  suit  that  may  be 
brought   against   the  county. 

The  question  as  to  the  suflleiency  of  a  given  notice  has 
often  been  before  this  court,  but  this  is  the  first  time  it 
has  been  called  upon  to  determine  the  effect  of  the  omih- 
sion  of  the  time  of  injury.  .Ml  of  the  cases  heretofore  de- 
cided by  this  court  have  involved  the  question  of  the  suffi- 
ciency of  tbe  notice  to  designate  either  the  place  or  the 
circumstances  of  the  injury.  Attention  is  here  called  to  a 
few  of  the  decisions  of  this  court. 

In  Buchmeier  v.  City  of  Davenport,  138  Iowa  623,  the 
court  said: 

"A  notice  which  in  fact  points  out  the  place  of  the 
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act'ideul:  with  Huftioient  defiaitfne88  to  reaaoDably  enable 
the  oJHferti  of  the  city  to  investigate  the  conditions  under 
which  it  is  alleged  to  hai'e  happened,  eufflciently  complies 
witii  the  purpose  of  the  statute.  •  •  •  The  statutory 
rwinirement  of  notice  is  to  be  liberally  courtrued,  to  tlie 
end  (hut  parties  having  meritorious  claims  shall  not  be 
cut  off  by  a  mere  technicality  as  to  the  fonn  of  notice  to 
be  reinired," 

In  Pert;/  v.  <'larke  Cotiiiii/.  120  Iowa  96,  the  court, 
having  under  consideration  a  notice  which  had  becu 
Rerved  upon  the  defendant  county,  i*«id : 

"It  is  not  entirely  formal,  perhaps,  but  the  subMlance 
is  there.  It  gives  notice  of  the  accident,  and  of  the  time, 
place,  and  vircuiiixtaiK'es,  in  reasonably  specific  terms,  and 
was  received  and  filed  in  time  by  the  officers  upon  whom 
notice  could  proi>erly  be  served.  To  hold  that  this  is  not 
a  substantial  compliance  with  the  statutory  requirement 
would  be  excessively  technical,  and  serve  no  just  purpose. 
The  fact  that  the  paper  is  called  a  'petition,'  instead  of 
'notice,'  is  immaterial." 

In  Oihs  V.  City  of  Ulienandoah,  111  Iowa  83,  the 
court,  in  construing  the  following  notice,  "You,  and  eacli 
of  you,  ace  heveby  notified  that  the  undersigned  haa  for 
collection  and  adjustment  a  claim  on  account  of  an  in- 
jury that  occurred  to  Mrs.  J.  L.  Giles,  at  the  intersection 
of  Church  Street  and  Clarinda  Avenue,  on  the  evening  of 
April  23 St,"  said: 

"This  did  not  purport  lo  give  any  of  the  cii-cuni- 
stances  of  the  injury,  as  required.  Bo  far  as  conveying 
information,  the  accident  may  as  well  have  resulted  from 
a  falling  sign,  as  in  Bliven  v.  City  of  Sioux  City,  85  Iowa 
346;  or  the  breaking  down  of  a  bridge,  as  in  Sachs  v.  Citg 
of  Sioux  City,  109  Iowa  224.  or  the  running  away  of  a 
team,  as  from  a  defective  sidewalk.  The  object  of  the 
statute  is  to  apprise  the  city  authorities  of  the  location  of 
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the  defect,  and  the  circumfitances  attending  the  accident, 
with  8uch  reaBonable  certainty  as  ahall  enable  them,  not 
only  to  investigate  the  city's  liability  while  the  facts  are 
fresh,  but  also  to  ascertain  what  evidence  there  may  be  of 
conditions  then  existing,  and  of  the  character  of  the  in- 
jury, while  witnessee  are  at  hand." 

The  court,  however,  used  the  following  significant  Inn- 
gnage: 

"It  is  enongh,  however,  that  the  legislatare  has  pre- 
scribed the  service  of  a  notice  specifying  'the  circnmstances 
of  the  injnry'  within  sixty  days,  to  prevent  the  bar  of  the 
statute  of  limitations  within  ninety  days;  and,  as  this  was 
omitted,  the  action  cannot  be  maintained." 

The  foregoing  language  referring  to  the  object  of  the 
statute  is  quoted  with  approval  by  this  court  in  Schnee  v. 
City  of  Dubuque,  122  Iowa  459. 

In  'Neeley  v.  Incorporated  Town  of  Mapleton,  139 
Iowa  582,  it  appeared  that  the  notice  served  upon  the  town 
clerk  complied  with  the  requirements  of  the  statute  in  all 
respects,  except  that  same  was  without  signature.  The 
court  said : 

"Its  principal  contention  is  that  the  notice  is  fatally 
defective  for  want  of  signature,  and  this  presents  the  moat 
donbtful  question  in  the  case.  This  court  has  heretofore 
held  that  the  absence  of  signature  to  an  original  notice  was 
fatal  to  the  notice  as  such.  Boitt  v.  Skinner,  99  Iowa  360. 
It  has  applied  the  same  rule  to  a  notice  of  appeal  to  the 
Supreme  Court.  Doerr  v.  Life  Aaan.,  92  Iowa  39;  fitatc 
Savings  Bank  r.  RatcUffc,  111  Iowa  662.  It  was  held  in 
these  cases  that  the  jurisdiction  of  the  court  was  depend- 
ent upon  the  legal  sufficiency  of  the  notice.  On  the  other 
hand,  the  notice  under  consideration  was  in  no  sense  ju- 
risdictional, and  the  tendency  of  the' courts  is  to  construe 
the  requirements  of  the  statute  liberally  in  favor  of  this 
kind  of  a  notice;  and  this  is  especially  so  If  it  has  accom- 
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plished  the  purpose  iutended.  It  has  been  i^ald  by  thii 
court  tliat  the  purpose  of  such  a  uotice  ia  to  convey  to  the 
town  council  prompt  informatioD  of  the  timej  place,  and 
circumstancea  of  the  injury,  so  that  an  investigation  may 
be  had  while  the  facts  are  fresh,  and,  if  the  uotice  fur- 
nished conveys  'siuch  information,  and  has  caused  such  in- 
vestigation  by  the  town  council,  it  has  answered  all  the 
purposes  of  the  statnte.  Owen  v.  Fort  Dodge,  98  Iowa 
286;  Pardetf  v.  MeclianicavUle,  112  Iowa  73.  •  •  •  In 
view  of  the  fact  that  the  notice  in  this  case  conveyed  the 
required  informatiou  in  writing,  and  that  the  town  coun- 
cil was  in  uo  manner  prejudiced  by  the  absence  of  a  sig- 
nature, we  are  of  the  opinion  that  it  was  sufficient  notice 
within  the  meaning  of  the  statute,  and  tlie  trial  court  prop- 
erly admitted  it  in  evidence,  in  avoidance  of  tlic  plea  of  the 
statute  of  limitations." 

In  Sarrison  v.  City  of  Aliia,  144  Iowa  132,  the  notice 
served  upon  the  city  described  the  location  of  the  accident, 
but  fixed  it  eomething  like  210  feet  from  wheL*e  the  acci- 
dent occurred,  stated  that  it  was  between  Harrison  and 
Clinton  Streets,  and  charged  that  the  sidewalk  was  out 
of  repair  and  in  a  dangerous  condition.  The  com't  re- 
views many  of  the  authorities  above  cited,  approves  the 
rule  established  by  them,  and  apparently  gives  effect  to 
the  fact  that  the  plaiutiff's  attorney  called  the  attention 
of  the  city  council  to  the  place  of  the  accident  before  the 
statute  had  barred  the  action. 

The  notice  in  f<oUcHbarger  v.  Incorporated  Toion  of 
Limr.iUe,  141  Iowa  203,  fixes  the  place  of  the  accident  "on 
West  Third  Slieet.  Line^ille,  Iowa."  The  evidence  showed 
that  this  sti-eet  was  three  quarterw  of  a  mile  in  length.  The 
court  held  the  notice  insufficient.  The  court  in  this  case 
again  reviewed  numerous  of  the  autliorities  construing  no- 
tices of  the  character  in  question,  and  approved  the  doe- 
trine  of  its  prior  decisions.    The  court  said; 
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"Some  reliance  is  placed  on  Oic-en  r.  ('it;/  of  Fort 
Dodge,  98  Iowa  28X,  wbere  eztrinsic  evidence  was  received, 
not  to  BuppJement  the  notice,  but  to  show  that  the  city 
v&%  not  misled  by  it.  As  there  said,  it  need  not  point 
ODt  the  exact  spot,  but  if,  notwithstanding  inaccuracies,  it 
contains  the  necessary  information  to  enable  the  officers 
of  the  city  to  locate  the  place,  it  is  good,  and  that  they  did 
find  it  is  mentioned  merely  as  a  fact  confirming  the  suffi- 
ciency of  the  notice." 

It  will  be  observed  that  ,the  court,  in  Buchmeier  v. 
City  of  Davenport,  3npra,  held  that  tlie  notice  pointed  out 
the  plate  of  the  accident  with  sufficient  deflniteness;  and 
in  Fen-j/  r.  Clarke  Countiy,  supra,  that  the  notice  was 
sufficient  in  the  statement  of  '^time,  place  aad  circum- 
stances;" and  in  Han-ieon  v.  City  of  Albia,  supra,  that  the 
notice  sufficijently  designated  the  place  of  the  accident;  and 
in  Sollenbargei-  c.  LinemHe,  the  notice  was  insufficient  be- 
cause it  did  not  designate  the  place  with  sufficient  deflnite- 
ness  so  that  it  could  be  readily  located  by  the  officers  of 
the  city;  and  in  OUes  v.  City  of  Shenandoah,  supra,  he- 
cause  the  notice  failed  to  state  the  circumstances  suffi- 
ciently. That  is,  the  court  held  in  each  instance,  in  efifect, 
that  the  requirements  of  the  statute  as  to  notice  were  com- 
plied with  as  to  the  three  particulars  designated  by  the 
Atatnte.  except  in  the  two  latter  cases,  iti  one  of  which 
the  notice  failed  to  state  the  place,  and  in  the  other  the  cir- 
cumatutn^ea,  of  the  injury.  In  these  two,  the  notice  was 
heid  innuffii'ient  and  the  cause  of  action  barred  by  thf  stat- 
ute of  limitations. 

If,  therefore,  a  notice  is  insufficient  to  meet  the  re- 
quiremrats  of  the  statute  for  the  i-eason  that  it  failed  to 
designate  the  place,  notwithstanding  it  pointed  out  the 
time  and  circumstances  of  the  injury,  or  because  it  failed 
to  atate  the  cirni4H«ta4i<'C8  of  the  injury,  notwithstanding  it 
pointed   out  the  time  and  place,   the  requirement   of  the 
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notice  as  to  time  beiag  of  equal  iuportance  witti  the  otbei 
two,  it  follows  that  a  notice  which  failed  to  state  the  time, 
although  it  points  out  the  place  and  circnmatances,  is  also 
insufficient. 

It  was  said,  in  Ncelep  v.  Incorporated  Town  of  Ma- 
pleH)n,  supra,  that  "the  tendency  of  the  courts  is  to  con- 
strue the  limitations  of  the  statute  liberally  in  favor  of 
this  kind  of  a  notice,  and  this  is  especially  so  if  it  has 
accomplished  the  purpose  intended;"  but  the  court  inter- 
preted the  purpose  of  the  notice  to  be  "to  convey  to  the 
town  council  prompt  information  of  the  timey  place  and 
circttmstancea  of  the  injury,  so  that  an  investigation  may 
be  had  while  the  facts  are  fresh." 

The  notice  referred  to  has  been  liberally  construed 
by  the  courts  generally,  but,  so  far  as  we  have  been  able 
to  find,  no  court  has  ever  held  a  notice  sufficient  which 
omitted  to  state  one  or  more  of  the  three  essential  re- 
quirements of  the  notice.  As  was  stated  in  Sollenbarger 
r.  LinevillCf  supra: 

"The-  statutes  exacting  notice  differ  somewhat  from 
ours  in  some  states,  in  that  the  notice  is  a  condition  prec- 
edent to  the  maintenance  of  the  action,  but  the  purpose 
is  not  different  from  that  in  statutes  like  that  of  this 
state.'' 

This  distiiicMon  lias  apparently  been  overlooked  in 
some  of  our  decisions. 

In  Klingmav  r.  Madison  County,  161  Iowa  422,  the 
court 'apparfnfly  overlooked  this  distinction,  and  said  that 
the  service  of  a  notice  sjiecifying  the  matters  above  stated 
is  a  condition  precedent  to  the  commencement  of  a  suit. 
The  service  of  the  notice  here  referred  to  is  clearly  not  a 
condition  precedent  to  the  commencement  of  the  action  un- 
der our  statute,  but  same  ia  served  solely  for  the  purpooe 
of  preventing  plaintiff's  cause  of  action  from  becomio; 
barred  at  the  end  of  three  months  after  the  happening  of 


JuLvlKlTj  Howe  v.  Siolz  Coustv.  591 

the  injuries.  In  some  otber  jurisdictionij,  the  service  of 
a  similar  nolic-e  witliin  tbe  time  designated  is  a  coDdition 
precedent  to  the  commencement  of  an  action  againat  the 
mtiDicipaMty. 

The  pnrpose  of  tbe  legislature  in  fixing  tlie  fierlod  of 
limitation  itt  three  monthB,  nnless  the  notice  was  aerved, 
evidently  was  to  reqnire  tbe  cause  of  action  to  be  Bpeed- 
ilv  prosecuted,  in  which  event  e  proper  investigation  conld 
be  made  by  the  county  or  otber  municipality,  or  that  a  no- 
tice be  served  setting  forth  the  time,  place  and  circum- 
Btances  of  the  accident,  bo  that  investigation  might  be 
made  by  tbe  officei-s  of  tbe  municipality  sought  to  be 
charged. 

From  the  holding  in  tbe  above  cited  cases,  as  well  as 
the  plain  requirements  of  the  statute,  it  necessarily  fol- 
lows that  tbe  notice  in  question  was  insnfBcient. 

II.  PlaintlfTs  petition  was  filed  October  20,  1916,  in 
the  district  eonrt  of  Sioux  County,  and  defendant's  answer 
on  tbe  23d  day  of  November,  1916.  On  January  4,  1916, 
OD  motion  of  plaintiff,  tbe  cause  was  transferred  to  O'Brieu 
County  for  trial.  On  March  23,  1916,  defendant  filed  an 
amendment  to  its  answer,  and  on  the  same  day  withdrew 
its  answer  and  amendment,  and  demurred  to  plaintiff's  pe-  . 
tition  upon  the  ground  that  same  was  barred  by  the  stat- 
ute of  limitations.  On  tbe  same  day  demurrer  was  sus- 
tained, and  plaintiff  given  ten  days  in  which  to  file  an 
amendment  to  answer.  On  April  1,  1916,  plaintiff  filed 
as  amendment  to  her  petition,  reciting  that  she  served  her 
claim  on  the  defendant  July  20,  1914;  that  tbe  board  of 
rapervisors  of  said  county  met  in  seSRion  July  29,  1914, 
and  on  said  day  started  investigation,  inspected  tbe  place 
of  tbe  injury,  made  search  for  witnesses,  interviewed 
plaintifTs  physician  and  otber  perwns  having  some  knowl- 
edge of  tbe  accident;  that  said  board  bad  full  knowledge 
and  notice  of  the  time,  pla<*e  and  oircumstanres  of  tbe  ac- 
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cideiit  Avithin  60  days;  that,  within  9U  days  after  said  ac- 
cident, defendant  made  plaiatiff  a  proposition  of  settle- 
ment and  receirt^d  a  counter  proposition  from  plaintiff; 
and  ttmt,  because  thereof,  tbe  said  defendant  waiyed  any 
defect  thiit  might  be  claimed  in  said  notice,  and  at  all 
times  ti-eated  the  notice  and  oltiim  as  sufficient,  and,  in 
rejecting  said  claim,  passed  on  the  merits  thereof  On 
the  22d  dny  of  May,  191S,  plaintiff  filed  a  second  amend- 
ment to  petition,  reciting,  in  substance,  the  matters  above 
stated,  and  averring  that,  by  reason  of  the  matters  set 
forth,  defendant  was  estopped  from  pleading  the  statute 
of  limitations,  and  from  objecting  to  the  sufficiency  of  said 
notice.  Upon  motion  of  defendant,  both  amendments  to 
plaintiff's  petition  were  stricken  from  tbe  files.  Appellant 
therefore,  contends:  (a)  That  defendant  waived  tiie  de- 
'  fects  in  the  notice;  and  (b)  that,  by  reason  of  tbe  condact 
and  acts  of  tbe  board  of  supervisors  of  defendant  county, 
it  was  estopped  to  plead  the  insufficiency  of  the  notice  or 
the  statute  of  limitations. 

A  waiver  has  been  held  to  be  "the  voluntary  and  inten- 
tional relinquishment  of  a  known  right.  It  may  be  sbown 
by  the  express  contract  or  other  affirmative  act  of  the  party 
charged  therewith,  or  it  may  be  inferred  from  such  con- 
duct ae  warrants  the  eonclusioa  that  a  waiver  was  intended. 
*  *  *  The  distinction  between  an  estoppel  and  a  waiver 
is  not  always  apparent,  and  the  terms  are  sometimes  used 
interchangeably.  Tbe  term  'waiver'  generally  implies  an 
intention  on  the  part  of  a  person  possessing  some  right 
under  a  contract,  or  the  law,  to  relinquish  it  for  tbe  bene- 
fit of  another.  Waiver  is  ordinarily  personal,  and,  in  the 
absence  of  some  special  agreement  or  consideration,  its 
existence  is  to  lie  determined  solely  from  the  ooodact  of 
the  party  making  it,  independent  of  the  acts  of  any  other 
party  affected  by  it.  In  eatoppel,  this  distinctly  personal 
element  is  not  an  essential,  nor  h  the  intention  to  reliii- 
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quish  the  riglit  necessarily  present.  An  estoppel  in  pais 
urises  where,  by  the  fault  of  one  party,  another  hati  been  in- 
duced, ignorantly  or  innocently,  to  change  his  poeition  for 
the  worse.  Its  existence  is  determined  by  the  acts,  knowl- 
edge and  conduct  of  both  parties."  Johnson  v.  Spencer, 
(Ind.)  96  N.  E.  1041. 

"Waiver  is  the  voluntary  relinquishment  of  some  known 
right,  benefit  or  advantage  which,  except  for  such  waiver, 
the  party  otherwise  would  have  enjoyed."  Peabody  v.  Ma- 
guire,  (Me.)  12  All.  630. 

"Waiver  belongs  to  the  family  of  estoppel,  in  a  sense, 
and  yet  an  estoppel  in  j>ais  has  coBoections  that  are  no  kin 
to  waiver.  Waiver  depends  upon  what  one  himself  )DteQd» 
to  do;  estoppel  depends  rather  upon  what  he  caused  his 
adversary  to  do."  .  Kennedy  v.  Manry,  (Ga.)  66  S.  E.  29. 

The  foregoing  definitions  of  waiver  are  substantially 
the  same  as  those  adopted  by  this  court  and  courts  generally. 
Currie  v.  Contiiunttal  Casualty  Co.,  147  Iowa  281;  Schillin- 
ger  Bi-os.  v.  BoscluRyan  Qrain  Co.,  145  Iowa  750;  Norton  v. 
Catholic  Order  of  Forcateis,  138  Iowa  464. 

What  matters  were  pleaded  by  plaintiff  in  either  of 
the  amendments  to  her  petition  that,  under  the  foregoing 
definition,  amounted  to  a  waiver  of  the  right  on  the  part  of 
defendant  to  plead  the  statute  of  limitations?  It  is  claimed 
that  the  officers  of  defendant,  upon  receipt  of  the  notice, 
made  foil  investigation  as  to  the  facts,  circumstances  and 
merits  of  appellant's  claim,  and  also  ntTered  gome  induce- 
ments to  appellant  to  iiettle  the  sEime.  The  relation  exist- 
ing between  the  county  and  plaintiff  was  one  of  hostility, 
and  it  cannot  be  said  that  the  former  owed  any  duty  to 
the  latter  to  aid  her  in  presenting  or  preserving  her  claim 
against  it.  Surely  the  county  did  not  intend,  by  making 
the  investigation  or  indncement  to  settle,  to  relinquish  to 
plaintiff  any  of  its  rights  whatever.  No  benefit  could  ac- 
croe  to  defendant  by  voluntarily  waiving  its  right  to  plead 
VoJ.  180  lA.— 38 
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the  90-daj-  Htiitute  of  liiiiitalionK,  aod  tlicreby  extend  the 
time  witliin  \vliii.-li  iictiou  could  be  bi'ougbt  from  90  dart 
(o  2  years.  Appellant  wa3  iiot  only  bound  to  take  Dotice 
of  tlie  statute  of  limitations,  but,  as  appears  from  her 
petition  and  aniendmeuts  ttirreto,  »itie  actually  claims  to 
liave  undertalieD  to  preserve  lier  riglit  to  bring,  suit  within 
2  years  by  serving  a  notice  uiMm  defendant.  If  plaintiff, 
for  any  reason,  did  not  desire  to  bring  suit  within  90  dsyB 
after  the  happening  of  the  injury,  she  had  a  right  to  serve 
a  proper  notice,  and  thereby  prpser\'e  her  right  to  brinjt 
suit  any  time  within  2  years.  It  was  entirely  optional  with 
her,  however,  whether  she-  would  serve  the  notice  or  bring 
suit  within  90  days. 

Section  3528  of  the  Code  provides  that  no  action  shall 
be  brought  against  the  county  upon  ah  unliquidated  de- 
mand until  same  has  been  presented  to  the  board  of  super- 
visora  and  payment  demanded  and  refused  or  neglected.  It 
was  held,  in  Pary  v.  Clarke  County,  120  Iowa  96,  that  a 
claim  filed  within  60  dnys,  containing  all  the  requirements 
of  the  notice  referred  to  in  Paragraph  1  of  Section  3447, 
was  sufficient,  and  that  it  was  not  necessary  theitafter  to 
serve  a  notice  repeating  the  same  matters.  The  claim  filed 
by  appellant  recited  that  same  was  filed  to  comply  with 
Sections  3447  and  .'5.528  of  the  Code.  Xo  separate  notice 
was  served  or  filed.  It  is  claimed  tbat  the  board  of  su|K'r- 
visors  investigated  the  merits  of  plaintiff's  clainui,  and  he- 
came  fully  advised  of  all  facts  in  relation  thereto. 

I'nder  Section  3528,  above  cited,  it  was  the  duty  of  the 
board  of  supervisors  to  allow  or  reject  an  unliquidated  de- 
mand made  against  the  county.  Naturally,  before  taking 
action,  the  board  would  make  all  the  investigation  neceB- 
sary  to  enable  it  to  proceed  intelligently  in  the  matter  of 
allowing  or  rejecting  the  claim.  The  statute  provides  onI,v 
that  an  unliquidated  demand  shall  be  presented  to  the 
board,  leaving  the  form  thereof  entirely  to  the  claimant. 
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The  paper  filed  was  a  BufBcieot  statement  of  a  claim  fur 
damagea,  bat  did  not  contaiD  the  matters  required  to  be 
stated  in  the  notice  referred  to  in  Section  3447.  It  will 
hardly  do  to  say  that,  notwithstaadiog  the  fact  that  it  waa 
the  duty  of  the  ofBcere  of  defendant  county  to  act  under 
the  provisions  of  one  section  of  the  Code  with  which  the 
Rtatement  complied,  it  thereby  waived  ita  right  to  object 
to  the  sntBciency  of  the  statement  to  comply  with  an  inde- 
pendeot  section  of  the  statute  enacted  for  a  different  pur- 
pose. 

It  appears  from  the  pleading  tliat  the  board  of  saper- 
Tisors  tried  to  settle  with  plaintiff,  but  there  is  nothing  to 
show  that  its  members  intended  their  action  in  this  regard 
to  be  treated  otherwise  than  as  a  good-faith  effort  to  com- 
ply with  the  statute  relating  to  the  claim  for  damages,  and 
to  allow  or  reject  the  same,  riaintifl  was  in  no  wise  mis- 
led by  anything  that  was  done  by  the  officers  of  defendant. 
She  caused  the  notice  to  be  served  before  any  action  was 
taken  by  the  board  of  supervisors,  8he  was  not  induced  to 
forego  the  service  of  notice  or  the  bringing  of  her  action 
within  90  days  by  reason  of  the  investigation  made  by  the 
officers  of  the  connty  or  the  negotiations  had  for  a  settle- 
ment of  the  claim. 

A  large  number  of  Michigan  cuses  are  cited  by  appel- 
lant to  sustain  hei-  contention  that  the  officers  of  defendant 
waived  the  defects  in  the  notice.  This  contention  does  not 
properly  take  into  account  the  distinction  that  must  be 
made  between  the  statute  under  consideration  and  the  stat- 
ate  of  Michigan.  Under  the  Michigan  statute,  a  notice  is 
a  condition  precedent  to  the  mainteuance  of  an  action 
againat  a  mnnicipal  corporation.  It  has  no  relation  what- 
over  to  the  statute  of  limitations,  whereas,  in  this  state, 
the  only  pnrpose,  so  far  as  a  claimant  is  concerned  in  caus- 
ing a  notice  to  be  served,  is  that  such  claimant  may  there- 
by preserve  the  right  to  bring  suit  after  90  days  and  within 
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2  years.  In  all  the  cases  cited  from  the  Michigan  Beports. 
the  defect  waived  was  some  informality  in  the  notice,  such 
ti8  failure  to  properly  Itemiza  or  verify  the  claim.  The 
officers  of  the  defendant  in  each  case  owed  claimant  the 
duty  of  objecting  to  the  sufBciency  of  the  claim,  failing  to 
do  which,  it  was  hfeld  that  the  right  to  thCTeafter  take  ad- 
vantage of  the  defect  appearing  in  the  notice  was  waived. 
One  related  to  the  statnte  of  limitations;  the  other,  to  the 
merits  of  the  claim  filed.  It  was  held  in  some  of  the  Mich- 
igan cases  that  the  proper  officers  having  to  do  with  the  al- 
lowance and  payment  of  the  claim  filed  could,  Doder  the 
law  of  Michigan,  waive  the  defect  in  the  notice,  whereas 
this  court,  in  a  case  in  which  the  notice  given  the  city  was 
oral,  held  that  the  requirements  of  the  Rtatnte  that  the  no- 
tice be  in  writing  coiild  not  be  waived  by  the  city  council. 
Starling  v.  Incorporated  Twvn  of  Bedford,  94  Iowa  194. 
The  holding  of  this  case  has  been  approved  by  the  appellate 
court  of  Illinois.  Iaicqs  v.  City  of  Pontiar,  142  111.  App. 
470. 

It  must,  therefore,  be  held  that  the  facts  pleaded  by 
plaintiff  do  not  coDstitiite  a  waiver  on  the  part  of  appellee 
of  the  right  to  plead  the  statute  of  limitations. 

III.     Kor  were  the  facts  pleaded  snffi- 
^'  SSiuw?"'™-       <"'<'"f  *"  create  an  estoppel  against  aj^Uee 
^Tminr^oi  If-  to  plead  the  statute  of  limitations.  As  ap- 
*  ""■  pears  from  Ihe  above  cited  cases,  estoppel 

depends  upon  whether  the  person  sought  to  be  estopped 
caused  his  adverxiiry  to  do  or  refrain  from  doing  something 
to  his  injury  or  prejudice.  The  only  matters  pleaded  «■ 
estoppel  are  those  contained  in  plaintiff's  second  amend- 
ment to  ber  petition.  It  is  there  alleged  that  the  (^octb 
of  defendant  ti-eated  the  notice  as  a  fnl!  and  sufficient  no- 
tice, and  made  a  full  investigation  into  the  matter  of  the 
injuries,  and  at  the  same  time  led  plaintiff  to  believe,  by 
entering  into  negotiations  for  settlement,  that  the  claim 


June  1917]  Howe  v.  Sioux  Countv,  6a7 

would  be  adjuated  and  settled  by  them;  that  plaintiff  was 
misled  into  believing  that  a  suit  would  not  l>e  necessary; 
and  that,  by  reason  thereof,  the  defendant  is  estopped  from 
setting  up  the  statute  of  limitations  or  objecting  to  the 
BDlBcieney  of  the  notice.  This  court  is  committed  to  the 
doctrine  that  a  litigant  may  eatop  himself  from  tlie  right 
to  plead  the  statute  of  limitations.  Hohnaii  v.  Omaha  rf 
f.  B.  R.  £  B.  Co.,  117  Towa  268 ;  .VcKay  r.  McCarthy,  146 
Iowa  546;  G»met  v.  Haas.  165  lown  565. 

The  basis  on  whi^h  the  doctrine  of  estoppel  to  plead 
the  statute  of  limitations  was  held  in  the  foregoing  eases 
wag  fraud  that  induced  the  plaintiff  to  refrain  from  bring- 
ing suit  within  the  statutory  period,  or  because  of  an  agree- 
ment, express  or  implied,  to  par.  Applying  the  holding  of 
the  above  cases  to  the  case  at  bar,  it  is  readily  seen  that  no 
hct  is  pleaded  by  appellant  which  could  have  had  the 
effect  to  estop  defendant  to  plead  the  statute  of  limitations. 
It  is  not  claimed  that  any  promise,  express  or  implied,  was 
made  by  the  oflkcers  nf  defendant  to  plaintiff  to  pay  or 
settle  her  claim,  but  upon  this  point,  at  most,  that  an  offer 
of  settlement  was  made  and  rejected  by  her,  and  that  an 
offer  made  by  her  was  rejected  by  the  board  of  supervisors. 
Tliere  are  no  allegations  of  fraud  in  either  amendment  to 
plaintiff's  petition,  nor  is  it  claimed  that  the  officers  of  de- 
fendant were  guilty  of  luiy  l)ad  faith  or  deceit  which  could 
operate  as  an  estoppel  to  prevent  the  plea  of  the  statute. 
It  may  be  that  appellant  believed  that  she  would  be  able 
to  make  some  settlement  with  defendant,  but  there  is  no 
allegation  in  either  amendment  to  her  petition  charging  a 
promise  upon  the  part  of  the  officers  of  defendant  to  make 
settlement,  nor  of  fraudulent  conduct  iadncing  in  her  the 
belief  that  her  claim  would  be  settled.  It  is  not  sufficient 
that  she  may  have  misled  herself  into  believing  or  hoping 
that  settlement  would  be  made,  but  the  conduct  or  promise, 
express  or  implied,  of  the  officers  of  defendant  must  have 
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been  such  as  to  lead  her  reasonabl;  to  rely  thereon,  and 
refrain  from  bringing  suit  within  the  statutory  period, 
The  matters  pleaded  in  no  wise  estopped  the  defendant  from 
interposing  the  plea  of  the  statute  of  limitations. 

Further,  it  does  not  appear  from  the  record  that 
plaintiff  objected  to  the  withdrawal  by  defendant  of  its  an- 
swer and  amendment  thereto,  and  to  the  flling  of  a  de- 
murrer to  plaintiff's  petition;  but,  so  far  as  appears  from 
the  record,  plaintiff  may  have  voluntarily  consented  there- 
to. It  is  not  improbable  that  counsel  for  plaintiff  may 
bave,  at  the  time,  believed  that  a  favorable  ruling  upon 
the  demurrer  would  be  of  value  in  inducing  the  defendant 
to  settle  and  adjust  her  claim  without  further  litigation. 
Plaintiff  could  not  sit  fay  and,  without  protest,  permit  de- 
fendant to  withdraw  its  answer  and  file  a  demurrer  and 
thereafter  be  heard  to  say  that  defendaut  was  estopped 
from  interposing  a  demurrer  to  the  petition  on  the  groond 
that  the  cause  of  action  was  barred  by  the  statute  of  limi- 
tations, or  from  pleading  the  same  as  a  defense.  Wliile  it 
is  unfortunate  that  appellant  was  prevented  from  havinn 
her  cause  tried  to  a  jury  upon  the  merits,  the  defendant  n 
not  at  fault,  and  the  finding  and  judgment  of  the  trial 
court  were  right. — Affimied. 

Oaynor.  C.  J.,  Weavkr  and  Preston,  J.I.,  concur. 


E.  O.  KABKirK,  Appellee,  v,  J.  I,  Cask  Threshing  Machine 
Company,  Appellant. 

VENUE:  Offlcfl  or  Agencr— TnTOUng  Salwinan.  An  action  gre^ 
1  Ing  out  of  a.  sale  of  macblnor?  mar  be  brought  In  th«  ronntj 
where  It  waa  con  sum  mated  by  liefendant'B  duly  autbortwd  U»t- 
ellng  agent,  especially  when  the  agent  resided  In  said  countT 
and  the  notes  were  made  payable  In  said  county.  Section  ISM. 
Code,  1S97. 
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SALES:    IMiTW7— Intent — Oondnct  of  FurtiM,  etc.    Evidence,  con- 
i    sisting  of  writings  and  course  of  coodtict  of  the  parties,  re- 
viewed, and  beld  not  to  show  delivery  ol  property  to  the  pur- 
chuer. 

BALES;    BeadsslMi — Acceptance— Acts  of  OwnenUp — Effect.     Acts 
S    of  ownersblp,  exercised  by  the  pArcbaser  in  ignorance  that  the 
property  would  not  be  delivered  to  him,  are  no  obstacle  In  the 
way  of  rescission,  and  recovery  of  tbe  price  paid. 

Appeal  frimi  Clay  District  Court. — N.  -T.  Lbb,  Judge. 

Monday,  June  25,  1917. 

Action  at  law  to  rpcovftr  the  pui-chafw  price  of  a  fiec- 
oDdband  threBhing  outfit.  Judgment  for  plaintiflf.  Defend- 
ant api«al8. — Affirmed. 

Parsons  d  Mills  and  J.  W.  Cory  d  Son,  for  appellant. 

Eeald  d  Cook  and  Faviile  d  Whitney,  for  appellee. 

Stevens,  J On  June  11,  1914,  appellant,  tlirongli  its 

agent  P.  E.  Kabrick,  sold  a  tbreshing  separator,  engine  and 
other  machinery,  to  William  Bobde,  wtao  resided  near  Rock 
Kapids,  Clay  County,  Iowa.  William  Bohde  was,  at  the 
time,  the  owner  of  an  old  separator  and  engine,  which'  ap- 
pellant agreed  to  take  as  part  payment  on  the  purchase 
price  of  the  new  machine.  On  Juue  20th,  K.  O.  Kabrick 
Bigued  an  order,  in  which  he  agreed  to  purchase  of  appel- 
lant the  secoodbaud  separator,  engine  and  other  machinery 
above  referred  to,  and  to  execute  two  notes  therefor,  one 
for  1220,  due  October  1,  1914,  and  one  for  |216,  due  October 
1,  1916,  at  T  per  cent  interest.  The  order  was  given  sub- 
ject to  the  approval  of  appellant.  The  company  accepted 
the  order  on  June  30,  1914.  The  new  machinery  was  de- 
livered to  Bohde  about  July  29,  1914.  The  machinery,  at 
tbe  time  of  all  the  traasactiona  above  referred  to,  was 
situated  upon  the  farm  of  Hr.  Bobde,  about  3  miles  from 
Bock  Bapids.    Appellee  did  not  go  to  see  the  machinery 


UUO  Kabrick  v.  Case  Thhesh.  Mach.  Go.  [180  Iowa 

befora  purchasiug  the  same.  On  An^st  1,  1914,  appellee 
executed  the  notes  referred,  to  in  his  written  order  for  the 
purchase  price  of  the  old  machinery,  together  with  a  chattel 
mortgage  on  the  old  oiachinery  to  secure  the  paj-ment  there- 
of, and,  on  October  1,  1914,  to  obtain  a  discount,  paid  both 
notes  in  full. 

Some  time  later,  the  brother,  who  had  conducted  the 
negotiations  for  the  sale  of  the  new  machinery  to  Itohde 
and  the  old  machinery  to  appellee,  also  undertook  to  sell 
the  secondhand  machinery  for  appellee;  but,  upon  tahing 
a  purchaser  to  the  premises  occupied  by  Mr.  Rohde,  be 
was  informed  by  him  that  be  would  not  part  with  the  pos- 
session of  the  old  machinery  until  the  company  adjusted 
some  difference  between  them  arising  out  of  the  purchase 
of  the  new  machinery.  The  controversy  lietweeu  Bohde 
and  appellant  continued  for  some  time,  and,  on  January 
11.  191.5,  appellee  had  his  attorneys  notify  appellant  that. 
becHiise  he  was  unable  to  get  possewsion  of  the  machinery 
which  he  had  puirhased,  he  elected  to,  and  did,  rescind  the 
contract,  and  demanded  the  repayment  to  him  of  the  money 
which  he  had  paid  appellant  therefor.  The  bill  of  sale 
executed  by  Rohde,  conveying  the  secondhand  machinery 
to  appellant,  provided  for  the  delivery  of  the  machinery  to 
it,  loaded,  without  charge,  on  the  cars  at  Kock  Kapidi, 
Iowa. 

rpon  receipt  of  the  letter  of  January  11th,  rescinding 
the  contract  for  the  purchase  of  the  secondhand  madiiDO?. 
the  manager  of  defendant  at  Dee  Moines  wrote  a  letter  lo 
appellee's  attorneys,  declining  to  return  the  purchase  price 
received  from  ap|>ellee  therefor.  On  January  11,  1913, 
a  representative  of  appellant  caJled  upon  Mr.  Bohde  and 
adjusted  tbe  difficulties  between  appellant  and  him,  and 
received  an  agreement  signed  by  Rohde,  agreeing  to  de- 
liver the  secondhand  machinery  according  to  his  bill  of  sale. 
On  June  5,  1915.  appellant,  through  the  manager  of  ifB 
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branch  hoQse  at  Des  Moinee,  Iowa,  wrote  a  letter  to  Bohde, 
demanding  the  sum  of  fl,142.  representing  the  valne  of  tfa« 
old  ontflt  taken  in  trade.  This  demand  waa  based  upon  the 
allied  refaeal  of  Rohde  to  deliver  the  machinery  on  board 
the  cars  at  Bock  Rapids  free  of  charge. 

This  action  waa  brought  in  Clay  County  to  recover  the 

money  paid  for  the  old  machinery.     The  cause  was  tried 

to  a  jury,  but,  at  the  conclusion   of  the  testimony,  both 

parties  having  moved  for  a  verdict,  by  agreement  the  jnry 

was  discharged,  and  the  cause  submitted  to  the  court,  which 

found   in   favor  of   the  plaintiff,   and   rendered   judgment 

against  the  defendant  for  the  amount  claimed  by  plaintiff. 

J.    Appellant  aaked  a  change  of  venae, 

'■  ot'aKDcy'^^'     "*"  **"*  S^^""^  ^''^t  't  ^^^  ^^  office  or  ageo- 

^rraun.  "^J'  ''^  *^''*y  Couuty.  supporting  the  same  by 

the  affidavit  of  the  nmnager  of  its  branch 

house  at  Des  Moiues,  Iowa,  from  which  point  distribution 

of  sales  made  by   its  traveling  representatives  was  made 

throughout  the  state.    The  motion  was  overruled,  and  this 

ruling  is  assigned  as  error. 

P.  E.  Kabrick  was  the  agent  of  appellant,  and  traveled 
from  place  to  place  in  the  state  selling  its  machinery.  The 
sale  of  the  new  outfit  to  Bohde,  and  of  the  secondhand  ma- 
chinery to  appellee,  was  made  in  Clay  County,  F.  E.  Kab- 
rick resided  in  Clay  County,  and  the  notes  given  by  appel- 
lee were  made  payable  at  a  bank  in  Spencer,  Iowa.  It  is 
oot  claimed  that  appellant  had  an  office  in  Clay  County  or 
other  agency  than  that  of  F.  E.  Kabrick.  Section  3500  of 
the  Code  provides  that  suits  may  be  brought  in  any  county 
in  which  the  defendant  has  an  office  or  agency  for  the  trans- 
action of  business,  where  the  suit  grows  out  of,  or  was  con- 
nected with,  the  business  of  that  office  or  agency.  The 
evidence  showed  that  F.  E.  Kabrick  was  the  agent  for  ap- 
pellant, having  authority  to  solicit  orders  for  new,  and  to 
sell  the  old,  machinerj',  and  that  lie  conducted  the  nt^o- 
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tlationB  in  Clav  County  for  appellant  in  botb  transactions, 
and,  under  tbe  holding  of  the  following  cases,  the  action 
was  properly  brought  in  that  county.  Stilligan  v.  Dam. 
49  Iowa  126;  Locke  v.  Chk-ago  Chronicle  Co.,  107  Iowa  390; 
Goodrich  v.  Fogarty,  13(1  Iowa  223;  Thistle  Coal  Co.  v. 
Rex  Coal  d  Minirtg  Co.,  132  Towa  592;  Gilbert  v.  3fcCnl- 
lough.  140  Towa  362. 

II.  The  theory  and  claim  of  appellant 
2.  8"'>»:  dell'-  nro  that  appellee  agreed  to  accept  the  out- 
«mdu«  of  iMtr-  fl^  where  it  was  at  the  time  the  order  was 
frivpii,  and  that  no  further  act  of  appellant 
waa  neceasary  to  complete  the  delivery.  On  the  other  hand, 
appellee  sought  to  rescind  the  contract  of  sale,  on  the 
ground  that  ai)pellant  had  wholly  failed  to  deliver  the' out- 
fit, or  place  the  same  at  his  disposal,  and  that  Rohde  re- 
fnaed  to  deliver  it  or  permit  appellee  to  remove  the  same 
from  his  premises.  This  is  the  only  remaining  question 
preseiitcd  upon  this  appeal,  and  is  one  of  fact  rather  than 
of  law,  and  depends  for  its  answer  largely  upon  the  inteo- 
tion  of  the  parties,  which  is  to  be  ascertained  from  the 
written  instrument  and  other  facts  and  circumstances  ap- 
])earing  in  evidence. 

"When  and  where  the  sale  was  complete  and  title  lo 
tlie  property  passed  to  the  purchaser  is  largely  a  question 
of  intent,  to  be  drawn  not  atone,  necessarily,  from  the  writ- 
ings made  or  the  formal  words  employed,  but  also  from  the 
conduct  of  the  parties  and  their  methods  of  dealiog.  The 
answer  to  the  question  is  nearly  always  a  conclnsion  or  in- 
ference to  be  drawn  from  a.  consideration  of  all  the  cir 
cumstancesi  developed  by  the  evidence,  and  is  therefore  a 
question  of  fact  for  tbe  jury  and  not  of  law  for  the  coort" 
Hatnill  V.  Jofteph  Schiitz  BrenHng  Co.,  165  Iowa  266. 

The  bill  of  sale  executed  by  Rohde.  referring  to  the 
matter  of  delivery,  stated:     ".\bove  marbinerv  to  be  loaded 
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on  cars  free  of  charge  subject  to  order  of  J.  I.  Case  T.  M. 
Co.,  Rock  RapidB,  Iowa." 

The  order  given  by  appellee  for  the  secondhand  outfit, 
which  was  subject  to  acceptance  b;  appellant,  recited: 

"You  vill  pleaae  deliver  ou  or  before  the  'at  once'  or 
ag  soon  thereafter  aa  yoa  can  fumieb  for  transportation  or 
deliver  to  'These  goods  will  be  accepted  where  they 
rtand.' " 

It  appears  from  the  evidence  that  the  secondhand  out- 
fit was  in  possessioa  of  Bohde  at  the  time  he  entered  into 
tlie  contract  for  the  purchase  of  the  new  oatBt,  and  also 
at  the  time  of  the  execution  of  the  bill  olt  sale,  and  when 
the  written  order  was  signed  by  appellee  and  accepted  by 
appellant.  The  new  outfit  was  delivered  to  Rohde  in  the 
latter  part  of  July,  and,  some  time  thereafter,  a  controver- 
sy arose  between  him  and  appellant  respecting  the  new  ma- 
chinery, and  thereafter,  Rohde  refused  to  permit  a  prospec- 
tive purchaser  of  the  secondhand  outfit  to  remove  the  same 
from  his  premises.  Rohdo,  however,  testified  that,  after 
the  execution  of  the  bill  of  sale,  and  prior  to  the  time  the 
controversy  arose  between  himself  and  appellant,  he  would 
bave  permitted  appellee  to  take  possession  of  the  old  ont- 
fit,  had  he  sought  permission  to  do  so.  It  is  not  quite  clear 
from  the  record  when  the  controversy  arose  between  Rohde 
and  appellant  regarding  the  new  machinery,  but  tbe  conrt 
may  well  have  found  from  the  testimony  that  it  was  near 
the  flrst  of  August.  He  testified  that  he  would  not  have 
permitted  the  machinery  to  be  removed  from  his  premises 
after  the  controversy  arose.  In  compliance  with  the  terms 
of  the  written  order  signed  by  appellee,  he  executed  the 
two  notes  and  mortgage  to  secure  the  payment  thereof,  and, 
on  or  about  October  1st,  when  one  of  the  notes  fell  due,  paid 
both  of  them.  Up  to  this  time,  be  had  not  been  to  see  tbe 
machinery,  nor  had  he  at  any  time  requested  possession 
thereof. 
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Appellee  testiJieil  that  he  understood  that  the  oiaeMii- 
ery  waa  to  be  delivei-ed  to  him  at  Bock  Bapids,  and  intro- 
daced  in  evidence  a  letter  written  by  appellant's  manager 
at  Des  Moines,  dated  June  30,  1014,  in  which  he  was  ad- 
vised of  the  acceptance  of  his  order  fop  the  eecondhand  out- 
fit, and  that  ''Same  ia  to  be  delivered  to  .von  by  your 
brother,  rig  being  on  hand  at  Rock  RapidB."  The  conduct 
of  the  parties  after  the  attempted  rescission  of  the  contract 
throws  some  light  upon  their  apparent  intention  as  to  the 
matter  of  delivery  at  the  time  tlie  contract  was  ^tered 
into.  E.  O.  Kabrick  testified  that,  after  the  final  refusal 
of  Rohde  to  permit  the  machinery  to  be  taken  from  his 
premises  by  one  of  appellee's  prospective  purchasers,  he 
thereafter,  on  T>e<«mber  19,  1914,  talked  over  the  telephone 
with-  appellant's  manager  at  Des  Moines,  who  agreed  to 
write  a  letter  to  Bohde  demanding  that  he  comply  with 
his  contract,  and  directing  the  witness  to  go  to  Book  Rap- 
ids and  demand  that  Rohde  deliver  the  outfit  at  Bock 
Rapids  according  to  his  bill  of  sale.  He  further  testified 
that  he  did  go  to  Bock  Rapids,  and  that  Rohde  refused  to 
deliver  the  outfit  as  requested. 

On  June  6,  1915,  a  letter  was  written  from  appellant's 
I>es  Moines  office  to  Uohde.  calling  his  attention  to  the  fact 
that  he  had  agreed,  by  his  bill  of  sale,  to  deliver  the  old 
machinery  at  Rock  Rapids,  loaded  on  the  cars,  snbject  to 
the  order  of  appellants,  and,  as  he  had  failed  to  do  so.  de- 
manding the  payment  of  $1,142,  which  he  claimed  to  be 
the  value  of  the  old  outfit.  On  January  11.  1916,  Rohde 
signed  a  statement  in  which  he  agreed  to  make  deliverr 
of  the  secondhand  machinery  in  accordance  with  the  tenaf 
of  the  bill  of  sale.  At  the  bottom  of  the  signed  statement 
appears  the  following  notation,  made  by  the  representative 
of  appellant:  "I  recommend  the  delivery  to  be  made  where 
it  now  stands." 

The  above  is  substiintially  a  full  statement  of  the  eri- 
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w 
dence  bearing  upon  the  question  involved.  It  was  evident- 
ly contemplated  by  the  representative  of  appellant,  at  the 
time  the  bill  of  sale  was  executed  by  Rohde,  that  it  mi};ht 
be  necessary  to  ship  the  secondhand  outfit  to  some  other 
point  than  Rock  Rapids,  and  the  pro\T«ion  in  the  contract 
was  made  requiring  Rohde  to  deliver  the  same  loaded  <»i 
the  cnpH  at  Rook  Rapids.  This  provision  in  the  bill  of  sale 
is  not,  however,  necessarily  inconsistent  with  the  claim 
now  made  by  apj>ellant  that  appellee  agreed  to  receive  de- 
livery of  the  outfit  at  the  Robde  premises.  II  was  a  \fo- 
vision  fof  the  benefit  of  the  company,  which  il  conld,  of 
wmrse,  waive. 

Counsel  fur  appellant  in  argument  place  much  stress 
upon  the  following  prm'iiiion  of  the  order  signed  by  appel- 
lee: "These  goods  will  l>e  accepted  where  they  stand." 
The  contention  is  that  this  piovision  of  the  contract  bound 
appellee  to  receive  the  goods  on  the  premises,  and  that,  un- 
der the  terms  of  the  bill  of  sale  executed  by  Rohde,  be  had 
a  right  to  take  possenHion  of  the  outfit  in  question.  The 
language,  however,  u  apparently  susceptible  of  another 
constmction ;  that  is,  that  it  was  intended  to  designate  the 
place  of  delivery  only.  This  is  apparently  the  con8;truotion 
n|q>ellant  placed  upoK  thif  lanpuage,  as  is  evidenced  by  its 
letter  of  June  30,  as  follows:  "Same  to  be  delivered  to 
you  by  your  brother,  rig  being  on  hund  at  Rock  Rapids.*' 
Ev-ideniiy  the  writer  of  this  letter  undei-stood  that  delivery 
of  the  machinery  had  not  been  completed,  and  that  some  fur- 
ther act  was  necessary  to  complete  the  same.  It  is  quite 
clear  that  the  words  were  not  intended  at  the  time  as  an 
agreement  on  the  part  of  appellee  to  treat  the  outfit  as  de-  , 
livered,  because  the  order  was  subject  to  the  approval  of  ap- 
pellant, and  no  delivery  could  have  been  contemplated  un- 
til after  the  api)ellnnt  hud  signified  its  acceptance  of  the 
order. 
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l> 
Appellaot  empliaeizes  tbe  fact  that  ap- 
'  ■k^^'nt^pt-  peliee  executed  tbe  notes  and  mortgage  and 
oiroenbip:  et-  paid  the  Bame;  that  he  sought  to  exercise 
acts  of  oTi'uership  over  the  property  by  of- 
fering and  attempting  to  sell  it;  tliat  he  thereby  treated 
the  outfit  as  having  been  delivered  to  him,  and  that,  by 
reason  thereof,  he  is  estopped  from  rescinding  the  contract. 
However,  it  is  qoite  evident  that,  at  the  time  of  the  execu- 
tion of  the  note  and  mortgage  and  the  payment  thereof, 
appellee  did  not  know  or  have  reason  to  anticipate  that 
Kohde  would  refuse  delivery  or  interfere  with  his  taking 
possession  of  the  machinery.  Rohde  had  poesession  of  the 
outfit  for  appellant  at  the  time  the  order  was  given  and 
accepted  by  it,  and  appellee  was  prevented  from  obtaining 
possession,  after  the  notes  were  executed  and  paid,  hecaose 
of  some  allied  failure  of  appellant's  to  carry  out  the 
terms  of  the  contract  with  Bohde.  We  do  not  think,  under 
the  facts  disclosed,  that  there  was  a  delivery  of  the  oat- 
fit,  or  that  appellee  was  estopped,  by  reason  of  any  of  the 
matters  shown,  from  maintaining  this  snit. 

The  qaeetiouB  of  fact  were  for  the  court,  and  its  find- 
ing thereon  haa  the  force  and  effect  of  the  verdict  of  a  jury. 
The  court,  having  the  witnesses  before  it  and  having  beard 
all  the  testimony,  found  the  facts  in  favor  of  appellee,  and, 
as  the  inferences  necessary  to  such  finding  are  justifled  by 
the  evidence,  the  court's  finding  should  not  be  disturbed. — 
Affirmed. 

Gaynoh,  C  J.,  Wea\'br  and  Preston,  JJ.,  concur. 


LiNCH   T.  KirHMANN. 


M.  H.  Lynch,  Appellant,  v.  Basmbt  Eathmanh  et  al.,  Ap- 
pellees. 

OONTBACTS:  Lesallt?  of  Object  and  OoDBlderfttloii— Unlawful 
Fnctlc«  of  ProfeMton^Becovcrr  for  Sarvices — ^PltTStcUna  and 
Borgeona.  Revovery  may  not  be  had  for  tervicei  which  con- 
ttitute  a  crime.  More  coiicretely,  when  the  practice  of  a  Toea-  * 
tlon  or  profession  Is  punlahable  by  One  or  Imprisonment  uatees 
certain  apeclfled  statutoty  conditions  are  (trst  compiled  wltb, 
one  who  aaaames  to  practice  without  ati'lctly  complying  with  all 
such  conditions  may  not  recover  for  hla  services,  even  though 
he  possessed  high  qualifications,  acted  in  good  faith,  and  was 
«Ten  misled  by  a  public  officer.  Id  attempting  to  comply  with 
■aid  conditions. 

PRINCIPLE  APPLIED:  Plaintiff  brought  action  to  recover 
for  medical  services  admittedly  rendered  to  defendant  When 
the  services  were  rendered,  the  practice  o(  medicine,  etc.,  was 
an  Indictable  misdemeanor  unless  the  one  practicing  bad  first 
secured  from  the  state  board  of  medical  examiners  a  certificate 
of  antborizatlon  and  fited  the  same  In  the  office  of  the  townty  re- 
corder ot  the  county  where  he  resided.  Section  2576  et-  tetj.. 
Code,  1897.  Prior  to  the  rendition  ot  the  aervices,  plaintiff  had 
secured  the  required  certificate,  but,  by  mistake,  had  filed  it 
in  the  office  of  the  clerh  of  (ftc  district  mart  ot  the  county 
where  he  resided,  the  derk  having  informed  him  that  such  fil- 
ing was  in  full  compliance  with  the  law. 

Held,  plaintiff  may  not  recover,  even  though  he  possessed 
high  qualifications,  personally  acted  In  ifood  faith,  and  was  mis- 
led by  the  said  clerk. 

Appeal  from  Carroll  Distrust  Court. — E.  G.  Albert,  Judge. 

Monday,  Junk  25,  1917. 

Action  to  recover  on  account  for  medical  servicea. 
Defendante  plead  that  plaintiff  had  failed  to  record  his 
certificate  in  the  office  of  the  county  recorder.  Judgment 
for  defendants  for  costs.     Plaintiff  appeals. — Affirmed. 

Reynolds  rf  Meyers  and  Dotiglaa  Rogers,  for  appellant. 

/..  ff.  ftalingcr,  for  npiiellees. 
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Stevens,  J. — Plaintiff  alleges  in  his  pe- 
tition that  he  is  a  regnlarlv  qualified,  li- 

COKTBACTS:  ,           ,               ...            ...                . 

les'iitty  or  ab-  cf  nsed   and   practicing   physician   and  snr- 

Ject  and  con-  ■                   =    » 

mdcretioD :  un-  rffoti  in  Carroll  Countv,  Iowa;  that,  dnnng 

^linn^iSr'  ""^  *'™^  between  September  7,  1913,  and 
ShA'idSiw  Mi  r>ecember  29,  1914,  he  rendered  professional 
BnrBBooB.  sprvices   to   the   defendants   of   the   reason- 

able value  of  1361.  and  asks  judgment 
therefor.  The  defendantii  answered  in  two  counts,  admit- 
ting that  plaintiff  rendered  services,  and,  in  Count  2  of  their 
answer,  pleaded  as  a  special  defense  that,  notwithstanding 
the  fact  that  plaintiff  was  a  regularly  licensed  physician 
and  surgeon,  he  had  not  caused  his  certificate  to  be  recorded 
in  the  office  of  the  county  recorder  of  Carroll  County,  as 
required  by  Section  2577  of  the  Code,  and  that  he  cannot 
maintnio  the  action. 

Plaintiff  demurred  to  Count  2  of  defendants*  answer, 
upon  the  ground  that  the  facts  stated  did  not  constitute  S 
defense  to  plaintiff's  petition.  The  demurrer  was  over- 
ruled, and  plaintiff  filed  a  reply,  in  substance  alleging  that 
the  state  board  of  medical  examiners  of  the  state  of  Iowa, 
after  due  examination,  issued  to  plaintiff  a  certificate  aa- 
thorizing  him  to  practice  as  a  physician  aud  surgeon  in 
the  state  of  Iowa,  which,  on  the  second  day  of  August,  1911, 
he  cauHed  to  be  recorded  in  the  office  of  the  clerit  of  the 
diHtrict  court  of  Carroll  County,  Jowa,  in  a  hook  in  said 
oflSce  entitled  "Register  of  Physicians  and  Midwives,"  and 
that  said  registt-alion  was  in  full  compliance  with  the 
laws  of  the  state  of  Iowa  with  reference  to  the  recording 
and  registering  of  said  certificate;  that  he  was  informed  by 
the  clerk  that  said  i-egistration  was  iu  full  compliance 
with  the  laws  of  the  state  of  Iowa  with  reference  to  the 
recording  and  registering  of  said  certificate;  and  that  be 
believed  and  relied  on  said  information. 
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The  defendant  demurred  to  plaintiff's  replj  upon  sub- 
stantially the  same  gronnda  aa  to  bis  petition.  The  de- 
rnnrr^  waB  sustained,  to  which  ruling  of  the  court  th« 
plaintiff  duly  excepted.  Plaintiff  thereupon  elected  to  stand 
on  his  pleadinga,  and  refused  to  plead  further,  whereupon 
his  petition  was  dismissed,  and  judgment  entered  in  favor 
of  the  defendants,  as  above  stated. 

I.  Section  2576  of  the  Code  authorizes  the  physicians 
of  the  state  board  of  health,  acting  as  a  board  of  examiners, 
to  examine  candidates  for  certificates  to  practice  medicine 
in  the  state  of  Iowa,  and  also  to  prescribe  what  examina- 
tion shall  be  required  of  such  candidate,  and  authorizes 
Afe  members  of  the  board  to  issue  a  certificate  to  sucli 
candidates  as  shall  have  passed  the  re(|nired  examination. 

Section  2577  of  the  Code  provides  that  the  bolder  of  a 
certificate  issued  by  the  board  of  examiners  "shall,  before 
engaging  in  the  practice  of  medicine,  file  the  same  for 
record  in  the  office  of  the  recorder  of  the  county  iu  which 
he  resides,    •     •     •" 

Section  2580  of  the  Code,  so  far  as  material  to  this 
case,  Is  as  follows : 

"Any  person  who  •  •  •  shall  practice  medicine, 
surgery  or  obstetrics  in  the  state  without  first  having 
obtained  and  filed  for  record  the  certificate  herein  required, 
and  who  is  not  embraced  in  any  of  the  exceptions  contained 
in  this  chapter  *  *  *  is  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  :3faall  be  fined  not  less  than  (300, 
nor  more  than  ^00,  and  costs  of  prosecution,  and  shall 
stand  committed  to  the  county  jail  until  such  fine  is  paid." 

All  of  the  states  have  enacted  laws  prescribing  the 
qoalifications  of  applicants  and  the  conditions  upon  which 
certificates  to  practice  medicine  shall  be  issued  to  such  ap- 
plicants, and  r^ulating  the  practice  of  medicine.  The 
constitutiouality  of  such  statutes  bas  been  tested  in  various 
states,  but,  so  far  as  we  are  able  to  find,  all  reasonable  con- 
Vol.  180  U.— 39 
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ditioDS  and  regulations  hav«  been  uniforml;  sustained  b; 
the  courts.  That  the  state  may  determine  what  acts  con- 
stitute practice  as  a  physician,  and  may  impose  conditions 
on  the  exercise  of  that  privilege,  was  held  in  State  v.  Mo»k- 
er.  78  Iowa  321,  State  v.  Bait;  112  Iowa  466,  State  v.  Cor- 
itttt,  151  Iowa  420. 

No  statntes  of  this  state  are  assailed  upon  this  appeal, 
but  it  is  argued  on  behalf  of  appellant  that  a  certificate 
was  issued  to  him  by  the  state  board  of  medical  examinert, 
and  that  he  attempted  in  good  faith  to  comply  with  the 
laws  ret(uiring  the  recording  thereof,  by  filing  the  same  for 
record  in  the  office  of  the  clerk  of  the  district  conrt,  and 
that  he  believed  he  had  fully  complied  therewith  and  va 
entitled  to  practice  medicine.  The  foregoing  statutes  n- 
quire  the  holder  of  a  certificate  to  practice  medicine,  be- 
fore engaging  in  the  practice  thereof,  to  cause  such  certifi- 
cate to  be  filed  for  record  in  the  office  of  the  county  re- 
corder, and  that  same  be  recorded  by  the  county  recorder 
in  a  book  kept  for  that  purpose.  The  same  section  reqnires 
that  the  record  thereof  shall  be  open  for  public  inspection. 
Section  2580  makes  it  an  indictable  misdemeanor  for  anyone 
to  engage  in  the  practice  of  medicine  in  this  state  without 
first  having  obtained  and  filed  a  certificate  for  record  in 
the  office  of  the  county  recorder,  as  required  by  Sectioii 
2577.  The  language  of  the  statute  is:  "Without  having 
first  obtained  and  filed  for  record  the  certificate  heren 
required." 

The  obtaining  and  recording  of  the  certificate  are  con- 
ditions precedent  to  Ins  rigbt  to  engage  in  the  practice  of 
medicine.  He  cannot  lawfully  do  so  until  he  has  complied 
with  the  laws  and  regulations  enacted  by  the  t^slatnre 
of  the  state  for  the  regulation  of  the  practice  of  medicine. 
The  requirements  of  the  statute  that,  before  engaging  in 
the  practice  of  medicine,  a  certificate  must  first  be  obtained 
and  filed  bv  every  person  attempting  to  practice  medicine 
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in  the  state  of  Tova,  are  mandatory,  aad  no  right  exists  in 
favor  of  an.vone  to  bo  engage  in  the  practice  of  medicine  nn- 
ti)  he  hfls  complied  with  all  the  requirements  of  the  statute, 
yot  oqIv  are  these  statutes  mandatory  id  character,  but 
they  are  founded  upon  principles  of  sound  public  policy. 
They  are  not  intended  to  interfere  with  the  right  of  any 
person  to  adopt  aod  follow  any  lawful  vocation  which  he 
may  choose,  but  only  to  require  that,  before  engaging  to 
deal  with  the  public  in  matters  of  such  grave  importance 
as  the  practice  of  medicine,  he  nhall  first  satisfy  the  proper 
authorities  of  his  qualifications,  and  comply  with  the  con- 
ditions required  by  law  to  be  performed  by  him  before  en- 
gaging in  the  practice  of  this  profession.  Statutes  prescrib- 
ing the  qualifications  for  the  practice  of  medicine  and  reg- 
alating  the  practice  thereof  are  not  alone  for  the  protec- 
tion of  the  public,  but  as  well  for  the  protection  of  the  mem- 
bers of  the  medical  profession.  It  affords  them  protection 
against  the  fraudulent  schemes  and  practices  of  incompe- 
tent, dishonest  and  designing  quacks,  who  seek  to  impose 
upon  the  credulity  of  the  people  and  thereby  tend  to  de- 
stroy the  high  character  and  aim  of  the  profusion  and 
bring  it  into  disrepute.  It  was  said  by  Justice  Field,  in 
Dent  V.  State  of  West  Virffinia,  129  V.  S.  114. 

"Few  professions  require  more  careful  preparation  by 
one  who  seeks  to  enter  it  than  that  of  medicine.  It  has  to 
deal  with  all  those  subtle  and  mysterious  influences  upon 
which  health  &nd  life  depend,  and  requires  not  only  a  knowl- 
edge of  the  properties  of  vegetable  and  mineral  snbstanced, 
lint  of  the  human  body  in  al)  its  complicated  parts,  and 
their  relation  to  each  other,  as  well  as  their  influence  upon 
the  mind.  •  •  •  Due  consideration,  therefore,  for  the 
protection  of  society  may  well  induce  the  state  to  exclude 
from  practice  those  who  have  not  such  a  license,  op  who 
ape  found  upon  examination  not  lo  he  fully  qualified.  The 
■ame  reasons  which   control   in   imposing  conditions  upon 
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compliance  with  which  the  phjaician  is  allowed  to  practice 
Id  the  first  instance,  may  call  for  further  conditions  as  new 
modes  of  treating  difieaae  are  discovered,  or  a  more  thot- 
ongli  pctjuaintance  is  obtained  of  the  remedial  properties 
of  vegetable  and  mineral  substances,  or  a  more  accnrate 
knowledge  ia  acquired  of  the  human  system  and  of  the 
agencies  by  which  it  is  affected," 

The  purpose  of  causing  the  certificate  to  be  recorded 
is,  evidently,  to  give  full  publicity  to  the  fact  that  the 
holder  has  passed  the  required  examination  and  possesses 
the  requisite  qualifications  and  is  deemed  worthy  by  the 
board  of  medical  examiners  to  practice  medicine  in  the 
state  of  Iowa,  and  to  provide  a  convenient  method  of  ap- 
IH'ieing  the  public  thereof.  This  would  seem  to  be  a  reason- 
able r^ulation.  The  record  of  soch  certificate  is,  by  special 
provision  of  statute,  open  to  public  inspection.  No  restric- 
tions shall  be  placed  by  the  custodian  of  such  record  upon 
the  right  of  the  public  to  examine  and  inspect  the  same. 
The  question  is  not  one  of  good  faith  on  the  part  of  the 
holder  of  the  certificate,  but  of  conformity  to  conditions 
imposed  by  the  legislature  upon  the  bolder  thereof,  which 
must  be  complied  with  by  him  before  he  ia  authorized  hy 
law  to  practice  medicine. 

Appellant  was  required  to  file  his  certificate  in  the 
ofBce  of  the  county  recorder  before  engaging  in  the  practice 
of  medicine.  He  failed  to  do  this,  not  because  be  sought 
to  evade  the  law,  but  on  account  of  a  misapprehension  as 
to  the  proper  office  in  which  to  file  the  same.  It  also  ap- 
pears that  the  misunderstanding  of  the  clerk  of  the  din- 
trict  court  misled  him ;  but  these  matters  in  no  sense  tend 
to  l^tally  excuse  him  from  complyiag  fully  with  the  stat- 
ute, before  commencing  the  practice  of  medicine. 

II.  Having  failed  to  comply  with  the  law  requiring 
him  to  file  his  certificate  for  record  in  tbe  o£9ce  of  the 
county  recorder,  can  be  maintain  this  action  for  tbe  value 
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of  tbe  services  rendered?  It  'n'ill  be  observed  that  the 
statute  makes  it  an  indictable  misdemeanor  to  engage  in 
the  practice  of  medicine  "tcithout  having  first  obtained  and 
filed  a  certificate."  The  certificate  mast  be  obtained  from 
the  state  board  of  medical  examiners  and  filed  in  the  office 
of  the  county  recorder.  The  purpose  and  object  of  requir- 
ing the  recording  of  tbe  certificate  can  only  be  met  by  hav- 
ing tbe  same  recorded  in  the  ofQce  designated  by  law.  As 
before  stated,  the  statute  is  mandatory,  and  a  severe  penal- 
ty is  imposed  upon  its  violation.  It  was  said,  in  Fox  v. 
Dixon,  12  N.  Y.  Bupp.  267,  wherein  a  physician  sought  to 
recover  compensation  for  services  rendered,  without  hav- 
ing first  obtained  the  certificate  required  by  statute: 

"It  is  a  settled  principle  that  one  cannot  recover  com- 
pensation for  doing  an  act  to  do  which  is  forbidden  by  law, 
and  is  a  misdemeanor.  The  contrary  rule  would  make  an 
absurdity.  It  would  permit  one  to  hire  another  to  commit 
a  misdemeanor,  and  would  compel  the  payment  of  tbe  con- 
tract price  for  doing  what  the  law  forbids.  Whether  this 
statute  is  wise  or  not,  we  cannot  examine.  It  is  enacted 
in  tbe  interest  of  the  health  of  tbe  public,  to  prevent  in- 
competent persons  from  practicing  as  physicians.  We  must 
give  effect  to  it.  And  we  cannot  permit  a  recovery  of  com-' 
pensation  for  doing  an  act  which  this  statute  declares  to 
be  a  misdemeanor." 

Deciding  a  case  similar  to  the  one  Ht  bar,  the  Supreme 
Court  of  Tennessee,  in  Haworth  v.  Montgomery,  .18  S.  W. 
399,  said: 

"This  section  requires  that  'every  person  holding  a 
certificate  from  tbe  state  board  of  medical  examiners  or 
tbe  county  court  clerk  shall  have  it  recorded  in  tbe  office 
of  tbe  county  court  clerk  in  which  be  resides,  and  tbe  date 
of  record  shall  be  indorsed  thereon.  Until  such  record  is 
made,  the  holder  of  such  certificate  shall  not  exercise  any 
of   the   rigbts   or   privileges  therein   conferred   to   practice 
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niediciiie.'  In  view,  there forL',  nf  liic  |j!aiii  provlslou  of 
this  section,  it  cannot  mattei-  what  the  character  of  her 
'tenijioratv  license'  was,  inasmuch  as  it  was  not  recorded. 
The  contract  sued  upon  was  one  exprexair  prohibited  by 
the  statute.  Where  a  statute  has  for  its  mauifest  purpose 
the  promotion  of  some  object  of  public  policy,  and  pro- 
hibits the  carrying  on  of  a  profession,  occupation,  trade, 
or  husinegfi.  except  in  compliance  with  the  statute,  a  con- 
tract made  in  violation  of  such  statute  cannot  be  enfori-ed. 
This  is  familiar  hiw,  and  the  judgment  must  be  affirmed.*' 

The  statute  in  the  above  case  differs  somewhat  fnmi 
the  statute  6t  this  stale.  The  former  provides  that,  until 
the  record  is  made  of  the  certificate,  the  holder  thereof 
"shall  not  exercise  any  of  the  rights  or  privileges  therein 
conferred  to  practice  medicine;"  wbei-eas  our  statute  pro- 
vides that  "he  shall,  before  engaging  in  the  practice  of 
medicine,  file  the  same  for  record  in  the  office  of  the  recorder 
of  the  couiitv  in  which  he  resides."  Perhaps  the  restric- 
tions iif  the  Tennessee  statute  are  more  forcibly  expreased- 
but  the  meaning  and  purport  of  the  two  statutes  is  not 
essentially  different. 

The  Bupreme  Court  of  Texas,  in  Wirkea-Xeaite  r. 
Watts,  Hi  S.  W.  1001,  applying  the  following  statute,  "If 
any  person  shall  hereafter  engage  in  the  practice  of  medi- 
cine in  any  of  its  branches  or  departments  for  pay,  or  as  a 
regular  practitioner,  without  having  first  filed  for  record 
with  the  tierk  of  the  district  court  in  the  county  in  which 
such  person  may  reside  or  sojourn,  a  certificate  from  some 
authorixed  board  of  medical  examiners,  or  a  diploma  from 
some  accredited  medical  college,  he  shall  ite  punished  as 
prescribed  in  Article  438,"  to  a  case  in  which  the  plaintiff 
held  a  certificate  to  practice,  hut  which  he  had  failed  to 
record,  held  that  plaintifT  could  not  recover,  saying: 

"However  great  the  hardship  following  the  law  ap- 
plicable to  the  facts  in  this  case  may  he  to  a  man  who  le 
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au  honor  to  and  is  honored  b.v  hia  pryfeeaiou,  this  fourt 
is  without  power  to  relieve  him  from  it,  but  must,  in  obedi- 
ence to  the  law,  which  governs  courts  aa  well  as  litigants, 
reverse  the  judgment  of  the  county  court." 

The  decision  of  the  Nebratika  c^se  cited  by  appellaut 
is  based  upon  a  statute  which  ppoviilee  si»eeiflcall.v  that  a 
physiciun  is  not  entitled  to  recover  compensation  for  ser- 
vices rendered  before  complying  with  the  requirements  of 
the  statute,  and  is,  therefore,  nut  helpful  in  this  case. 

The  only  case  which  we  have  found  lioldiug  contrary 
to  the  doctrine  of  the  foregoing  cases  is  Riley  v.  CoHim. 
(Colo.)  64  Pac.  1052.  In  the  latter  case,  the  court  con- 
strued a  statute  of  the  state  of  Colorado.  The  language  of 
the  Colorado  statute  is  as, follows: 

"Every  person  liolding  a  certificate  from  the  state  Imard 
of  medical  examiners  should  have  it  recorded  in  the  office 
of  the  clerk  of  the  county  in  which  he  resides,  '  •  *" 
but  no  penalty  was  provided  for  the  failure  to  record  the 
certificate.  The  court  did  not  hold  the  provision  of  the 
statute  to  be  mandatory,  and  gave  effect  to  another  section 
of  the  general  statutes  of  Colorado,  which  provided  that 
the  iesuance  of  the  certificate  by  the  state  board  "shall  be 
conclusive  as  to  the  rights  of  the  lawful  holder  of  the  same 
to  practice  medicine  iu  thia  state." 

Btewart  on  Legal  Medicine,  Section  27,  says: 

"It  is  nece^isary  that  n  physician  should  be  (jualifled 
to  practice  in  accordance  with  tlie  statutes  of  the  state 
where  he  resides  in  order  to  successfully  maintain  an  ac- 
tion for  hia  fees."    See  also  31)  Cyc.  15!i;{. 

The  holding  of  some  of  the  authorities  cited  by  ap- 
pellant is  quite  peisuasive.  but  none  hear  a  very  close  anal- 
ogy to  the  one  at  bar,  and,  if  the  doctrine  therein  laid  down 
tends  to  support  the  claim  of  appellee,  it  Ik  contrary  to  the 
holding  of  all  of  the  courts  which  we  have  been  able  to  find 


616  Main  v.  Main.  [180  Iowa 

upon  the  question  at  issue.  It  ma;  be  that  appellees  are 
morally  bound  to  pay  for  the  services  rendered  by  appel- 
lant, and  the  rule  which  deprives  appellant  of  the  right  to 
maintain  an  action  therefor  may  be  a  harsh  one,  bnt,  aR 
was  said  by  the  Supreme  Court  of  Indiana,  in  Hedderich 
V.  State,  1  N.  E.  47 : 

"Whether  a  statute  is  or  is  not  a  reasonable  one  is  a 
legislative  and  not  a  judicial  question.  Whether  a  statute 
does  or  does  not  unjustly  deprive  the  citizen  of  natural 
rights,  1b  a  question  for  the  legislature,  and  not  the  courts. 
There  is  no  certain  standard  for  determining  what  are  or 
are  not  the  natural  rights  of  the  citiaen.  The  legislature  is 
just  as  capable  of  determining  the  question  as  the  courts. 
Men's  opinions  as  to  what  constitute  natural  rights  great- 
ly differ,  and  if  courts  should  assume  the  function  of  re- 
vising the  acts  of  the  legislature  on  the  ground  that  they 
invaded  natural  rights,  a  conflict  wonld  arise  which  could 
never  end,  for  there  is  no  standard  by  which  the  question 
could  be  finally  determined." 

As  has  been  well  said  by  Judge  Cooley : 

"The  judiciary  can  only  arrest  the  execution  of  a  stat- 
ute when  it  conflicts  with  the  Constitution.  It  cannot  mn 
a  race  of  opinions  upon  points  of  right,  reason,  and  ex- 
pediency with  the  lawmaking  power." 

But  this  court  is  not  disposed  to  find  fault  with  the 
statute.  It  is  in  line  with  the  statutes  of  most,  if  not  all,  of 
the  states  of  the  Union.  It  therefore  necessarily  follows 
that  the  judgment  of  the  lower  court  must  be,  and  is. — 
Affirmed. 

Gatnob,  C.  J.,  Wbavbr  and  Prkston,  JJ.,  concur. 


Jessie  E.  Main,  Appellant,  v.  J.  W.  Main,  Appellee. 

DIVOBOE:       JurlstUctlon— Oood-Faltli    B«Rldenc:e— Bvldaiics.      Bvt- 
1    dence  reviewed,  and  tield  ntifflcfeDt  to  eetabllsb  the  Kood-faltb 
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residence  of  plaintiff  In  the  county  where  the  action  was 
brought,  notwlthBtandlng  that  the  removal  to  such  coimly  tol- 
lowed  litigation  of  the  same  nature  In  another  county,  where 
the  other  spouse  had  always  resided. 

DPTOBOE;     Jurisdiction — Pleading — Nonessential    Allagatlotu.      No 

2  allegation  "that  the  action  Is  brought  in  good  faith  and  tor  the 
purpose  ot  obtaining  a  divorce  only"  le  necessary  when  plain- 
tiff and  defendant  are  both  residents  of  this  state.  Sec.  31TZ, 
Code,  1S97. 

DITOKOE:     Jurisdiction— Besldence — Pendency    of    Proceeding    in 

3  Anotbar  Oonnty^Effect.  The  existence  of  an  order  of  court  In 
tbe  county  of  the  husband's  residence  (entered  on  the  husband's 
nnsuccessful  application  lor  a  divorce),  requiring  the  husband 
to  pay  certain  monthly  support  money  to  tbe  wife,  Is  no  obsta- 
cle to  the  wife's  taking  up  a  bona  Bde  residence  In  another 
county  and  there  Instituting  divorce  proceedings  on  her  own 
behalf. 

OITOBOE:     Jod^ment  or  Decree — Adjudication.     A  wife's  plea  for 

4  divorce  on  the  grounds  of  desertion  for  two  years,  wholly  ac- 
cruing after  the  termination  of  a  prior  action  by  the  busoand 
for  divorce.  Is  not  adjudicated  by  the  decree  In  such  prior  action 
wherein  the  wife  asked  and  recelv£d  sepnrate  maintenance  on 
the  grounds  of  desertion  and  cruel  and  Inhuman  treatment. 

DITOBCE;    Abatement — Pendency  of  Another  Action.     An  action 
G    for  annulment  of  marriage  on  stated  grounds  by  tbe  husband 
In  the  county  of  M<  residence  may  not  be  pleaded  In  abatement 
of  an  action  for  divorce  on  different  grounds  by  tbe  wife  In  an- 
other county  which  Is  tbe  county  of  her  residence. 

Appeal  from  Webster  District  Court— R.  M.  Wright, 
Jndge. 

Monday,  June  25,  1917. 

Pt^iNriPF  broogtat  tbis  action  in  the  district  court  of 
Webster  Coonty,  Iowa,  originally  as  an  action  for  separate 
maintenance,  and  later  amended  the  petition,  asking  a  di- 
vorce, temporary  alimony,  attorney's  fees,  snit  money  and 
permanent  alimony  In  the  sum  of  ^50,000.  Defendant  ap- 
peared and  filed  objections  to  the  jnrisdiction  and  a  mo- 
tion to  dismiss  for  want  of  jnrisdiction,  also  for  change  of 
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plaw  of  h'ial;  object ioiiJ?  iiiid  itsisslauce  to  plaiatiff's  ap- 
plication for  teiiiiiorai-y  alinion.v,  suit  money  and  attornej"'* 
feve.  The  court  held  ttiat  it  liad  no  jurisdiction,  and  sus- 
tained the  motion  to  digmieiJ,  aud  denied  suit  mone^v,  ali- 
inon,Y  and  attorney's  fees.    The  plaintiff  uppealg. — Reversed. 

Thvtiias  A.  Chesliirv  aud  ttohcrt  Hciily,  for  appellant. 

Kcnyon,  Ktillehf.y  A  fiirc,  and  Tripp  (6  Tripp,  for  ap- 
pellee. 

I'hemton,  J. — The  parties  were  married 
^'  a'l'iXo ^ '  -ood^'  '"  -'^'t>venibc'r,  IDll,  and  lived  together  about 
'viacn«>  ""  ■  ^''^  months,  when  they  separated,  defendant 
j>uiug  to  a  hotel  in  Colfax  to  live,  aud  plain- 
tiff continuing  to  live  in  the  house  formerly  occupied  by 
them.  Itoth  parties  continued  to  reside  in  Colfax,  Iowa, 
until  about  the  last  of  November,  1915,  when  plaintiff  re- 
moved from  Colfax  to  Fort  Dodge,  and,  as  plaintiff  con- 
tends, took  up  her  pcrnianeul  residence  in  Fort  Dodge, 
and  has  betn  liviu^;  there  ever  since.  The  ]>e(ition,  as  orig- 
inally filed,  asking  separate  maintenance,  was  filed  Decern- 
l>er  2^.  191a,  and  her  amendment,  asking  a  divorce,  waj< 
filed  January  12.  litlC.  This  was  the  next  day  after  de- 
fendant had  fllpd  his  objections  to  the  jurisdiction  and  mo- 
tions. The  original  petition  charged  cruel  and  inhuman 
treatuient  and  desertion. 

One  of  the  main  points  relied  upon,  and,  as  we  view  it. 
the  turning  point  in  the  case,  is  whether,  under  the  record, 
plaintiff  was  a  resident  in  good  faith  of  Webster  County. 
Iowa,  and  entitled  to  bring  her  action  there.  AV'e  may  as 
well  discuss  and  determine  that  point  now,  and  then  take 
up  the  other  questions  presented.  The  statute.  Section 
.1171,  Code,  1897,  provides,  in  substance,  that  the  district 
court  in  the  county  where  either  party  resides  has  juris- 
diction of  the  subject  matter  in  divorce  cases.  The  defend- 
ant, appellee,  coucodes   that,   where  an   action   for  divorce 
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in  originally  brouglit  by  it  bona  fide  i-eaident  of  one  count.v 
against  a  bona  fide  resident  of  another  county,  the  district 
court  of  the  county  in  which  either  of  the  parties  resides 
hOB  jurisdiction  of  the  subject  matter  and  of  the  parties. 
He  concedes,  also,  on  the  question  as  to  whether  plaintiff, 
appellant,  was  a  good-faith  resident  of  Webster  County, 
that  the  intention  of  the  party  Is  controlling.  He  says, 
however,  that  this  intention  is  to  be  determined  not  only 
by  what  the  party  says,  but  it  must  be  determined  from 
ail  the  facts  and  circumstances,  as  disclosed  by  the  record. 

Plaintiff,  appellant,  citea  Todhunter  v.  De  Qinff,  164 
Iowa  567,  as  holding  that,  in  divorce  proceedings,  no  par- 
ticular length  of  time  is  required  to  enable  a  residence  to 
be  acquired  by  the  plaintiff  in  such  a  suit.  Defendant  con- 
cedes this  proposition,  provided  such  residence  is  in  good 
faith.  Defendant's  contention  is  that  the  evidence  does 
not  show  a  good-faith  residence,  but  that  it  is  more  in  har- 
mony with  the  theory  that  plaintiff  came  to  Fort  Dodge 
for  the  purpose  of  attempting  to  confer  jurisdiction  upon 
the  Webster  district  court,  in  order  that  defendant  should 
be  compelled  to  litigate  the  question  away  from  his  home 
county.  The  defendant  does  not  dispute  plaintiff's  prop- 
osition that,  under  the  authority  of  Hylix-ster  v.  Sylvester, 
109  Iowa  401,  and  other  cases,  the  general  rule  that  the 
domicile  of  the  husband  is  the  domicile  of  the  wife  does 
not  apply  in  divorce  cases. 

The  only  evidence  introduced  on  the  question  as  to 
plaintiff's  good-faitb  i-esidence  in  \Veb»<ter  County  is  that 
of  the  plaintiff  herself,  although  the  defendant  claims  that 
other  matters  in  regard  to  prior  litigation  in  Jasper  Coun- 
ty, the  prior  residence  of  plaintiff;  should  be  considered  on 
this  point.  Counsel  for  plaintiff  contend  that  plaintiff  was 
called  as  a  witness  for  the  defendant  on  his  objections  and 
motion  to  dismiss,  and  the  defendant  is  bound  thereby; 
while  defendant  contends  that  she  was  called  by  him  only 
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for  the  purpose  of  croBS-examination  of  her  affidavit  filed 
with  her  petition,  in  which  she  gave  testimooy  in  aupport 
of  her  application  for  temporary  aliniou}'.  The  so-called 
cross-ezaminatioD  of  plaintiff  As  a  witness  goes  beyond  the 
scope  of  her  afDdarit,  we  think.  The  anbatance  of  her  affi- 
davit is  that  she  is  without  means,  and  has  not  paid  her 
attomeja,  and  is  without  means  to  aupport  herself  pend- 
ing the  trial  or  procure  witnesses,  and  is  unable  to  borrow 
money,  and  that  defendant  is  worth  about  fl26,000.  Noth- 
ing is  said  about  her  reBidence.  In  some  cases,  under  such 
circumstances,  it  has  been  held  that  the  party  (becomes  the 
witness  of  the  party  exceeding  the  cross-examination.  But 
this  point  is  not  made,  and  it  may  not  he  very  material, 
in  view,  of  the  fact  that  her  testimony  is  the  only  direct 
evidence  on  the  subject.  She  testifles,  as  a  witness  in  conrt, 
subatantially : 

"I  have  been  living  in  Fort  Dodge  about  two  monthB. 
I  occupy  five  rooms.  I  went  into  those  rooms  about  two 
months  ago.  I  moved  to  Fort  Dodge  from  Colfax;  have 
been  living  in  the  latter  place  five  years.  I  moved  nearly 
all  my  personal  effects  to  Fort  Dodge  from  Colfax ;  left  a 
few  things  in  Colfax,  part  of  them  in  the  bouse  ,tbat  be- 
longs to  Mr.  Main,  and  in  which  I  had  been  living,  and  part 
of  them  in  storage  in  Colfax.  I  brought  the  greater  part 
of  my  goods  to  Fort  Dodge.  Am  holding  the  key  to  the 
Colfax  house  until  I  get  the  remainder  of  my  goods  away 
from  the  house.  My  goods  were  shipped  to  Fort  Dodge 
from  Colfax  about  two  months  ago;  I  had  them  coming 
just  as  I  could  see  fit  to  get  them  out.  I  don't  remember 
when  the  last  shipment  was  made;  I  have  shipped  them  as 
I  have  had  money  to  ship  them  with.  I  rent  the  house  by 
the  month,  just  a  month  at  a  time.  I  do  not  expect  to 
ever  go  back  to  Colfax  if  I  can  help  it.  I  brought  two 
beds,  two  dressers,  a  sofa,  bookcases,  china  closet,  table, 
chairs,  rocking  chairs,  mirrors,  dishes,  everything  that  was 
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I'ontaiuvd  ia  a  small  house.  I  have  no  relativea  living  in 
Fort  Dodge.  I  am  the  same  Jeeaie  E.  Main  who  was  de- 
fendant in  the  suit  of  John  W.  Main  in  the  Jasper  district 
poart  at  the  October,  1912,  term  of  that  court,  and  I  bronght 
action  for  separate  maintenance  in  Jasper  County  for  the 
.April,  1913,  term  of  court,  and  I  filed  an  application  in 
.\pril,  1915,  for  modification  of  the  decree  in  the  divorce 
snit,  and  I  dismissed  the  suit  for  separate  maintenance 
and  the  application  for  modification  of  the  decree  in  the 
divorce  snit.  I  did  not  tell  Mr.  Main  I  was  going  away 
nor  gite  the  key  to  the  Colfax  house  to  Mr.  Main  because 
1  did  not  think  I  bad  to.  Q.  Mrs.  Main,  what  purpose  or 
object  did  you  have  when  you  came  to  Fort  I>odge  in  refer- 
ence to  living  here?  A.  Why,  stay  here,  living  here,  mak- 
ing jt  my  home  here.  Q.  How  long?  To  live  here  and 
make  it  your  home  how  long?  A.  As  long  as  I  felt  satis- 
fied to  live  here  and  as  long  aa  I  could  live  here  in  peace." 
The  defendant  testified  in  regard  to  his  property.  It 
appears  that,  in  October,  1912,  the  defendant  herein  bronght 
an  action  for  divorce  in  Jasper  County,  in  which  the  plain- 
tiff in  this  case  claimed  and  was  granted  temporary  ali- 
mony, and,  in  her  answer  in  that  case,  she  alleged  that  the 
plaintiff  therein,  the  defendant  herein,  bad  wilfully  de- 
serted her,  and  waa  guilty  of  eruel  and  inhuman  treatment, 
and  asked  for  support  and  alimony  so  long  as  her  husband 
continued  to  reside  separate  and  apart  from  her.  That  case 
was  tried  in  Octol»er,  1912,  and  the  petition  of  plaintiff 
therein  was  dismissed.  Later,  and  at  the  April,  1913,  term 
of  the  Jasper  district  court,  this  plaintiff's  application  for 
attorney's  fees  and  support  was  tried,  and  attorney's  fees 
allowed  to  her,  and  support  in  the  sum  of  |50  a  month, 
commencing  December  1,  1912.  The  defendant  herein  ap- 
pealed that  cause  to  the  Rupreme  Court,  and  it  was  af- 
flmed  in  January,  1915.  168  Iowa  3o3.  April  26,  1915, 
the  plaintiff  herein  filed  in  that  cause  an  application  for  a 


ti22  .Main  v.  Main.  [180  Iowa 

liiodificatiuii  of  tliat  decree,  and  an  ameiidnieQt  thereto  io 
May,  1915.  Tbat  proceeding  was  diemiBsed  by  the  plaia- 
tiflf  liercin  November  2,  1915.  Peadiag  the  appeal  to  the 
Supreme  Coart  before  referred  to,  the  plaintiff  herein,  at 
the  April,  1913,  term  of  the  Jasper  district  court,  brought 
an  nctiou  for  separate  maintenance  on  the  ground  of  deser- 
tion and  cruelty.  In  that  action,  the  defendant  filed  a 
cross-petition,  in  which  he  alleged  that  the  marriage  be- 
tween the  parties  was  brought  about  by  the  fraud  aad  de 
ceit  of  this  plaintiff,  and  that  plaintiff  had  been  divorced 
from  her  prior  husband  in  Minnesota  and  had  married 
within  a  year  without  permission,  and  that  her  marriage 
with  defendant  was  therefore  void;  that  plaintiff  was  es- 
topjied  from  maintaining  that  action  because  he  had  paid 
the  amounts  adjudicate<l  against  bim  in  the  prior  suit;  al- 
leged that  ho  had  no  knowledge  of  these  matters  until 
after  tlie  prior  divorce  action  instituted  by  him;  prayed 
that  plaintiff's  petition  be  dismissed,  and  that  the  alleged 
marriage  between  the  plaintiff  and  defendant  be  adjudged  il- 
legal and  void.  For  reply  to  defendant's  said  cross-petilioD, 
plaintiff  denied  all  allegations  therein,  and  pleaded  the 
former  divorce  proceeding  as  au  adjudication  of  all  matters 
set  np  by  the  defendant  in  his  said  cross-petition.  Decem- 
ber S,  1915,  the  plaintiff  dismissed  her  said  action  last  re- 
ferred to  without  prejudice,  and,  on  December  23,  1915. 
brought  the  present  action  in  Webster  County. 

These  matters  have  l)een  somewhat  fully  set  out  here 
because  defendant  contends  that  they  have  some  braring 
upon  the  question  being  now  considered  as  to  whether 
plaintiH'  is  a  good-faith  resident  of  Webster  County,  and 
some  of  these  matters  will  be  referred  to  later  in  the  opin- 
ion, on  other  points  raiiied.  Of  course,  the  plaintiff  could 
have  gone  on  with  her  action  brought  at  the  April,  1913, 
term  in  the  Jasper  district  court,  but  there  is  no  reasoB 
wby  she  should  not,  if  she  so  chose,  dismiss  that  action. 
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vhich  she  did.  \V«  are  of  opinion  that,  under  the 
record  before  set  out,  and  the  undisputed  evidence  of  plain- 
tiff, she  Iiad  a  right  to  change  her  residence  from  Jaaper 
Count!.'  to  Webster  <.'0HUt,v,  and  tlie  mere  fact  that 
there  was  prior  litigation  between  the  parties  in  Jasper 
County  does  not  show  that  her  removal  to  Webster  County 
waa  in  bad  faith.  She  had  a  right  to  take  up  her  residence 
in  Webster  County,  and  we  think  she  has  done  so,  and  that 
the  cpurt  should  have  found,  under  this  record,  that  she 
was  a  resident  in  good  faith  of  Webster  County,  and  had 
a  right  to  bring  this  action  there.  We  have  said  that 
plaliitifT's  eridence  is  undisputed.  We  should  have  ^id 
that  the  defendant  filed  bis  affidavit  in  support  of  his  ap- 
plicatioo  for  a  change  of  place  of  trial,  in  which  he  states 
that  he  is,  and  has  been  fur  40  years,  a  resident  of  Jasper 
Connty,  and  that,  during  the  time  plaintiff  and  affiant  lived 
together  as  husband  and  wife,  they  reaided  in  Jasper  Coun- 
ty, and  ne\-er  had  any  residence  in  any  other  county  in  the 
state,  and  then  states  the  distances,  expenses,  etc.,  in  at- 
tending at  Webster  district  court;  but  no  other  facts  are 
stated  by  him  in  his  affidavit  bearing  on  plaintiff's  inten- 
tion in  her  removal  from  Jasper  County  to  Webster  County. 
As  stated,  the  pivotal  point  in  the  case  is  as  to  whether 
ptaintifT  is  a  resident  in  good  faith  of  Webster  County.  It 
may  be,  as  contended  by  defendant,  that  the  two  years  re- 
quired for  divorce  on  the  ground  of  desertion  and  her  cause 
of  action  for  divorce  on  that  ground  ripened  after  she  filed 
her  petition  in  the  Webster  district  court  for  separate 
maintenance.  Under  some  circumstances,  it  is  not  neces- 
Bary  that  the  two  years  should  have  elapsed  when  plaiutifi* 
filed  her  original  petition  in  Webster  County  to  authorize 
Eeparate  maintenaDrfc  Hirachl  v.  HUschl,  161  Iowa  647, 
and  cases. 
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2.  Appellee    coa tends    tbat    plaintiS'H 
2-  P,'^?*^?  ■  ?"'!"■  pt'titiou  in  this  case  does  not  allege  that  the 

tilfi'aiieg^nl  octio°  is  brought  in  good  faith  for  the  par- 
pose  of  obtaining  a  divorce  only,  as  required 
by  Beetion  3172  of  the  Code;  but  tbat  section  requires  sncli 
allegations  in  cases  where  the  defendant  is  a  nonresident 
The  provisions  of  the  statute  in  this  regard  where  .the  par 
licK  aif  both  residents  of  the  state  are  tbat  the  district 
oourt  i!i  the  county  where  either  party  resides  has  juria- 
diction  of  the  subject  uMitter  of  the  chapter  on  divorce,  an- 
nulling marriages  aud  alimouy.    Code  Section  3171. 

3.  The  defendant  contends  that,  be- 
s-  S'T?"'?  ■  i^^f""  cause  the  order  or  judgment  in  the  Jasper 

Sf^^iickji^'"'  district  court  requiring  the  defendant  to 
Muntj^effect.  P^.v  ^^^  &  month  18  Still  in  force,  plaintiff 
should  have  filed  her  petition  in  this  case 
in  Jasper  County,  and  that  this  is  another  reason  why  the 
Webster  district  court  had  no  jurisdiction.  But  we  see 
DO  reason  why  this  matter  may  not  be  tak(?n  care  of  ami 
the  defendant  protected  in  the  trial  of  the  lustant  case  in 
Webster  County,  if  defendant  shall  present  the  matter 
there,  and  if  the  plaintlflf's  caae  in  Webster  County  is  first 
tried. 

4.  If  defendant  has  for  two  years  de- 
:  serted  plaintiff,  and  a  cause  of  action  has 

accrued  to  her  since -the  trial  of  the  first 
case,  such  issue  was  not  adjudicated  in  the  first  trial,  aa 
contended  by  defendant. 

5.  We  have  this  situation,  then:  that 
"■  2'eSt!^'pi^«n^  defendant's   cross-petition   against   plaintiff 

t'on""'       ""'    's  Btill  pending  in  Jasper  district  conrt. 
which,  since  plaintiff  has  dismissed  her  ac- 
tion brought  there,  is  the  same  as  though  defendant  had 
brought  bis  action  there  against  her.     This  action  is,  in 


I.  Ditoice:  Jndg- 
■djudlcatlon. 
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effect,  for  an  annulment  of  the  marriage,  and,  fur  the  pur- 
poses of  this  case,  we  regard  the  same  aa  an  action  for  di- 
vorce, since  snch  a  proceeding  comes  under  the  chapter  of 
the  Code  in  regard  to  divorce,  annulment  of  marriages,  and 
alimony;  and  plaintiff  hn^  an  action  for  divorce  against 
defendant  pending  in  \Vebtiter  County.  The  issues  are  not 
the  same,  and  we  are  unable  to  see  how  one  could  be  pleaded 
in  abatement  of  the  other;  that  is,  defendant  could  not 
plead  his  action  in  abatement  of  plaintiff's  action,  any  more 
than  plaintiff  could  plead  her  action  in  abatement  of  de- 
fendant's. In  fact,  no  abatement  was  pleaded  by  either 
I>arty.  Of  course,  it  may  depend  somewhat  upon  which 
case  is  tried  first.  It  aeems  that  there  are  cases  where 
the  rights  of  children  are  at  stake,  or  an  order  has  been 
made  affecting  children,  where  the  court  has  a  discretion 
in  this  matter;  but  no  such  question  is  presented  in  tbis 
case.  Of  course,  if  the  defendant's  cross-petition  in  Jasper 
County  should  be  first  tried,  and  it  should  be  determined 
that  the  marriage  was  void,  as  he  alleges,  this  would  end 
plnintilT's  claim  for  a  divorce.  If,  however,  the  defendant 
ithoiild  be  defeated  in  his  cross-petition  on  the  issues  ten- 
dered by  him  therein,  we  see  no  reason  why  plaintiff  may 
not  prof-eed  with  her  case  on  the  issues  presented  by  her, 
We  may  suggest,  in  i>assing,  that,  in  plaintiff's  case,  if  it 
should  be  tried  first,  defendant  can  raise  the  issue  as  to 
whether  there  has  been  any  marriage  at  all.  So,  too,  if 
plaintiff's  case  is  tried  first,  the  defendant  may  or  may  not 
try  his  in  Jasper  County,  depending  upon  the  result  of  the 
trial  in  Webster  County.  It  has  been  held  that  the  penden- 
cy of  an  action  against  a  wife  for  absolute  divorce  in  one 
county  did  not  preclude  her  from  instituting  an  action  in 
another  county  in  the  same  state  for  a  divorce  from  bed 
and  board,  where  she  had  sought  no  aflSrmative  relief  in 
the  other  suit.  Cook  v.  Cook,  150  N.  C.  4fi  (id  L.  R.  A. 
fy.  S.]  83);  9  R.  C.  T-.  413. 
vol.  180  I  A.— 40 
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The  statutes  of  North  Carolina  lire  uot  as  favoi-able 
to  tbe  plaintiff's  eoutention  here  as  are  the  statutes  of 
Iowa.  As  the  record  now  stands,  the  plaintiff  was  asking 
no  affirmative  relief  in  any  proceeding  pending  in  Jasper 
County  after  her  dismissal  of  the  last  petition  filed  by  her 
in  that  county,  and  this  was  before  she  commenced  the 
instant  suit. 

It  is  our  conclusion  that  the  trial  court  erred  in  dis- 
missing plaintiff's  petition,  and  the  order  and  judgment 
appealed  from  is  therefore  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  harmony  with  this  opin- 
ion. 

Gaynor,  C.  J,,  Wkavbr  and  Stevens,  JJ.,  concur. 


Mauy    Mukbay,    Appellee,   v.    Brotherhood   of   American 
Yeomen,  Appellant. 

TBIAI>:     laklng  Oase  tram  Jury— Boittle  HoUonfl  for  Dlrwtad  Ver- 

1  diet — Effect.    A  disputed  question  oF  fact  need  Dot  be  submitted 

to  the  Jury,  when  counael,  even  impliedly,  consents  to  a  full 
and  flnal  disposition  of  the  cause  by  the  court.  -  So  held  where. 
In  a  ca;e  presenting  disputed  questions  of  fact,  both  plaintiff 
and  defendant  moved  for  directed  verdict,  where  the  court  then 
openly  asaumed  tlie  matter  to  be  before  him  for  full  decision, 
and  mhei'e  complainant  did  not  ask  that  any  Issue  be  submitted 
to  the  Jury. 

INSUBANOE:      Mutual    BeneSt— Action— Prior    Existence    of   Dia- 

2  ease — Evidence.  The  confldentlal  report  of  an  Insurer's  expert 
medical  examiner,  preliminary  to  the  Issuance  of  a  policy  of  In- 
surance, In  which  he  recommended  applicant  as  a  flt  subject  (or 
Insurance  and  made  no  mention  of  any  disease  affecting  the  ap- 
plicant, is  quite  persuasive  prcof  that  no  disease  exiated. 

INStntAirOE:     Mutual   Beneflt^Warrantiea    and   Bepresentatlont— 

3  Bnlfl  of  OonEt^uctlon.  Staten7ents  and  nnowers  In  an  applica- 
tion (or  Insurance  will  not  be  treated  as  technical  toarrantiet. 
even  though  repeatedly  stated  to  be  such,  (a)  when,  from  their 

very  nature,  they  are  necessarily  expressions  of  opinions,  and 
(b)  when,  elsewhere  In  tbe  contract,  there  can  be  found  reason 
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to  suppose  ttiAt  Bucb  was  not  ittt  clear  unilerstaiidiiig  of  the  par- 
ties. In  Buch  case,  tbe  warranty  Is  simply  ol  the  appllcant'i 
good-faith  opinion.  So  held  as  to  statements  na  to  tbe  physical 
condition  of  the  Insured,  and  as  to  the  nonexistence  of  tubercu- 
lar disease. 

INSniUKOE:  Uutnal  BeneAt— Kepresentations  and  Wairantlu — 
i  Good  Fklth— Evidence.  On  the  iseiie  of  appUoant'a  good  faith 
In  making  representations  In  an  application  for  Inauraoce,  evi- 
dence ot  what  applicant  had  been  told  concerning  the  subject 
matter  of  the  representation  may  be  admissible.  Held,  evi- 
dence competent  that  applicant,  who  had  represented  that  her 
brother  bad  died  of  lead  poisoning,  had  been  informed,  prior  to  - 
the  making  of  the  representation,  that  the  doctors  had  so  diag- 
nosed the  brother's  malady. 

Appeal  from  Polk  District  Court. — Chas.  A.  Dudley,  Judge. 

Monday,  June  25,  1917. 

Action  by  plaiiitilT  as  beneficiary  on  a  benefit  certifi- 
cate issued  by  defendant  to  Jessie  B.  Murray,  deceased. 
It  was  stipulated  that,  if  plaintiff  was  entitled  to  recover 
at  all,  she  was  entitled  to  recover  f726.Gl,  witli  interest. 
There  was  a  trial  to  a  jury,  and  at  the  close  of  all  the  evi- 
dence, defendant  moved  for  a  directed  verdict  in  its  favor, 
and  plaintiff  moved  for  a  verdict  in  her  favor.  The  defend- 
ant's motion  was  overruled  and  the  plaintiff's  sustained, 
and  judgment  rendered  for  the  amount  stipulated.  De- 
fendant appeals. — Affirmed. 

John  D.  Oeniaon,  Jr.,  for  appellant. 

Chirk,  Bi/ers  d  Hiitrhinson,  for  appellee. 

PrbsxOn,  J. — Defendant  is  a  fraternal  ben^ciary  asso- 
ciation organized  under  the  statnte.  On  April  15,  1914. 
deceased  made  and  executed  her  application  for  a  benefit 
certificate  in  defendant  association.  On  the  2flth  of  the 
same  month,  a  benefit  certificate  was  issued  to  her,  and  on 
May  6  thereafter,  she  was  dnly  initiated  or  adopted  as  a 
membn',  and  received  the  oertiflcate  as  issued.    A  copy  of 
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the  application  appears  on  the  back  of  the  certificate.  She 
died  of  tuberculosis  of  the  luuga  March  29,  1915,  in  good 
standing  in  tlie  association.  No  question  ia  now  made  aif 
to  the  canae  of  death.  No  controversy  is  made  bat  that 
notice  and  proper  claim  was  made  for  the  amount  due  nn- 
dep  the  certificate.  Defendant  association  rejected  the 
claim  and  refused  payment.  The  contentions  of  the  defend- 
ant, as  its  counsel  state  them,  are :  First,  that  the  answers 
of  Jessie  B.  Murray  to  the  questions  propounded  to  her  in 
her  application  were  false  and  untrue,  and  constitute,  each 
of  them,  a  breach  of  warranty,  which  avoided  the  contract; 
second,  that  her  death  resulted  from  a  disease  or  disability 
existing  prior  to  the  date  of  her  benefit  certificate;  third, 
that  the  warranties  contained  in  the  certificate  were 
breached  by  the  insured,  and  the  contract  thereby  rendered 
void.  The  errors  assigned  are  that  the  court  erred  in  ad- 
mitting evidence  regarding  the  ailment  of  her  brother, 
which  was  communicated  to  deceased;  that  the  court  erred 
in  holding  that  defendant  was  required  to  prove  that  de- 
ceased bad  knowledge  of  the  falsity  of  the  answers  in  her 
application,  and  erred  in  sustaining  the  motion  of  plain- 
tiff, and  overruling  defendant's  motion  for  a  directed  ver- 
dict. 

The  application  contains,  among  other  things,  the  fol- 
lowing: 

"I  hereby  warrant  all  my  answers  herein  to-  be  full, 
complete  and  true,  without  suppression,  evasion  or  con- 
cealment, and  I  agree  that  this  application  with  questions 
and  answers  thereto  shall  be  copied  on  the  certificate  to  be 
issued  hereon,  and  that  sucb  certificate  and  application, 
together  with  the  constitution  and  by-laws  now  or  here- 
after in  force,  shall  form  the  contract  between  me  and  the 
Brotherhood  of  American  Yeomen,  and  that  such  contract 
siiall  bind  me  and  all  my  beneficiaries.  *  *  •  And  I 
agree  that  any  untrue  answer  to  any  question  in  Parts  one 
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and  two  of  this  application  shall  .  immediately,  witboat 
proceae,  rendei-  tbe  certificate  iasaed  thereon  null  and 
void." 

The  certificate  provides : 

"This  certificate  is  issued  and  accepted  upon  the  fol- 
loiring  warranties  and  conditions  and  agreements.  That 
tbe  statements  in  the  application  of  said  member,  includ- 
ing answers  in  the  medical  examination,  a  copy  of  which 
appears  upon  the  back  hereof  and  which  is  hereby  made 
a  part  of  this  agreement,  are  true  in  every  particular,  and 
shall  be  held  to  be  strict  warranties.  That,  if  tbe  applica- 
tion or  any  part  thereof  shall  be  found  to  be  untrue,  then 
this  certificate  shall  be  null  and  void;  no  claim  resnlting 
from  disease  or  disability  existing  prior  to  the  date  liereof 
shall  be  valid  against  this  association;  I  hereby  warrant 
that  I  am  in  good  health  and  that  no  change  has  occurred 
in  my  condition  as  set  forth  in  my  application,  and  I  ac- 
cept this  benefit  certificate,  and  agree  to  all  the  conditions 
therein  contained  at  date  of  my  adoption." 

Tbe  list  of  questions  in  the  application  was  headed  by 
the  worda :  "Warranties  of  applicant  for  membership,  etc., 
in  the  Brotherhood  of  American  Yeomen."  The  applica- 
tion contained  questions  apon  family  history,  and  her  an- 
swer that  her  brother,  aged  25  years,  had  died  of  lead 
pcnsoning,  after  one  year's  sickness. 

Defeadant  pleaded  affirmatively  breach  of  warranty 
on  the  part  of  the  insured  because  of  the  alleged  falsity  of 
her  answers  to  certain  of  the  questions.  These  are,  in 
HobBtance,  that  her  statement  that  she  was  in  good  health 
vas  false  and  natrue,  and  so  as  to  her  consulting  a  physi- 
dan  within  10  years,  and  her  answer  that  she  had  laet 
been  attended  by  a  physician  two  years  ago  for  two  frac- 
tured ribs,  and  that  there  was  a  prompt  recovery,  for  tliat 
die  liad  been  treated  by  physicians  less  than  two  years  pri- 
or to  the  date  of  her  application,  and  for  an  ailment  other 
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than  fnictured  ribs,  and  tliat  she  concealed  the  fact  of  such 
coDsultatiou,  treatment,  and  ailment  from  the  defendant; 
that  she  had  consulted  several  physieianB  other  than  the 
one  mentioned,  and  for  ailments  other  than  stated,  within 
10  jeai*;  tliat  her  answer  to  tlie  question  as  to  whether  she 
had  any  disease  of  the  throat,  lieart  or  lungs  was  falae  and 
untrue,  for  that,  at  said  time,  she  was  afflicted  with  disease 
of  the  lungs;  that  her  statement  that  no  blood  relative,  in- 
cluding brothers,  had  had  consumption  was  falee  and 
untrue,  for  that  a  brother  bad  had  consumption ;  that  her 
statentent  that  she  had  never  had  any  ailment,  disease,  in- 
jury or  operation  other  than  stated  was  false  and  untrue, 
in  that,  about  one  year  prior  to  the  date  of  her  application, 
she  was  afflicted  with  symptoms  of  disease  the  same  as  those 
with  which  she  was  afflicted  in  her  last  illnesa.  Defendant 
also  alleged  that  the  insured  was  not  in  good  health  at  the 
time  th4>  ecrliflcate  was  signed  by  her  and  aa  warranted  in 
the  certificate,  and  that  the  certificate  provided  that  no 
claim  resulting  from  disease  or  disability  existing  prior 
to  its  date  abonld  be  valid  against  the  association,  as  to 
which  last,  defendant  alleges  that  the  insured  died  as  the 
result  of  a  disease,  to  wit,  tuberculosis  of  the  lungs  (cod- 
snmption),  existing  prior  to  the  date  of  the  certificate.  May 
5.  1914.  The  certificate  provided  that  it  sbonld  "not  be 
valid  unless  delivered  to  applicant  during  applicant's  good 
health."  Defendant  alleges  that  she  was  not  in  good  liealtti 
when  the  certificate  was  delivered.  Because  of  certain  mat- 
ters appearing  in  the  i-ecord,  and  particularly  in  regard  to 
the  question  of  the  court's  sustaining  plaintifi'a  motiiui  to 
direct  a  verdict,  and  whether  deceased  had  knowledge  of  the 
alleged  falsity  of  her  answers,  and  whether  her  diseane,  tu- 
berculosis of  the  lungs,  developed  before  or  after  the  heae- 
ficiary  certificate  became  eifective,  which  will  be  rafened 
to  later  in  the  opinion,  we  think  it  advisable  to  refer  to  thf 
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ei'ideuct:  auiiiewhiit  iu  detail,  but  without  attempting  to 
give  all  of  it. 

A  witness  testifies  tliat  be  was  tlie  medical  attendant  of 
deceased  for  about  nine  months,  during  wliich  time  she  wan 
confined  to  the  bouse  and  prevented  from  attending  to  bus- 
iness for  about  seven  and  onelialf  months ;  that  he  treated 
her  for  pulmonary  tuberculosis,  nhith  was  the  remote  cause 
of  her  death;  that  the  history  and  symptoms  of  the  disease 
during  its  progress  were  typical. 

Another  medical  witness  testified  tlmt  he  had  known 
deceased  two  years;  had  not  treated  her  for  any  ailment 
prior  to  her  last  illness;  attended  her  during  her  last  ill- 
ness for  tnbercnloBis  of  the  lungs;  that  the  remote  cause  of 
death  was  tuberculosis.  Another  medical  witness  testified 
that  he  hnd  met  deceased  at  the  sjinatorium  at  Oakdale, 
where  he  was  superiutendent,  and  that  this  was  June  25, 
1911.  Witness  identified  an  exhibit  us  the  record  of  de- 
oeaaed,  and  answers,  to  questions  put  to  her  by  an  attend- 
ant, thot  Dr.  Peck  was  the  sanntorium  examiner  in  June, 
1914;  identified  another  exhibit  as  Pr.  Peck]s  report  on  de 
ceased  to  the  sanatorium. 

Dr.  Peck  testified  that  he  examined  deceased  June  17. 
1914,  for  admission  to  the  sanatorium;  that  she  was  re- 
ferred to  him  by  Dr.  Page,  who  Itronght  her;  that  the  ex- 
hibit identified  by  the  prior  witness  was  the  record  made 
by  him;  that  wituecs  examined  her  June  8,  11114;  he  found 
that  she  then  had  pulmonary  tuberculosis;  that  she  com- 
plained of  tiring  easily,  was-  nervous,  jmor  appetite  and  di 
{Cestion,  restless  sleep,  weak,  afternoon  fever,  loss  of  weight, 
dry  tough,  Bhortnees  of  breath,  and  so  forth;  that  he  diag- 
nosed her  case,  basing  his  judgment  on  her  symptoms  and 
the  history  given  by  her,  as  pulmonary  tuberculosis,  and 
expressed  bis  opinion  that  she  had  had  it  for  years;  saytt 
that  ebe  told  him  she  had  a  similar  attack  the  previous 
>'«r,  and  had  gone  to  Nebraska  for  a  vacation ;  that  de- 
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ceai^ed  tlieu  told  Iiim  she  bad  a  brother  who  died  from  tn- 
berculosis,  three  years  previous. 

As  before  ahown,  deceased  stated  in  her  application 
tliat  her  brother  bad  died  of  lead  poisoning ;  and  it  should 
be  aaid  here  that  she  had  been  informed,  prior  to  her  giv- 
ing such  answer,  that  a  doctor  bad  prononnced  his  disease 
lead  poisoning,  but  that  thereafter,  and  before  she  told  Dr. 
Peck  that  her  brother  bad  died  of  tuberculosis,  she  bad 
been  bo  informed. 

Continuing  the  testimony  of  I>r.  Peck,  he  says  further 
that  deceased  told  him  in  the  conversation  before  men- 
tioned that  she  had  had  a  long-drawu-out  attack  of  typhoid 
fever  five  years  previous;  witness  says  he  found  definite 
physical  signs  of  tuberculosis  in  the  lungs,  and  diagnosed 
her  cais  as  tuberculosis  on  June  8th;  that  she  had  been 
tubercular  for  years.  He  says,  however,  that  tlie  condition 
mentioned  was  not  necessarily  present  all  the  time  in  the 
Inngs;  that  if  Ur.  Mountain  (whose  testimony  will  l>e  re- 
ferred to  later)  found  her  normal  on  April  15,  1914,  then 
there  was  no  tuberculosis  there.  Witness  gives  other  aymp- 
touiH  and  tests  made  by  him,  and  says  sbe  did  not  have  the 
acute,  rapidly  developing  type,  but  that  she  had  chronic  tn- 
berculof^is.  He  says,  however,  that  a  careful  physical  ei- 
amination  might  be  made  in  April  and  no  symptoms  dis- 
covered, and  later,  the  symptoms  might  be  found  in  June; 
that  chronic  tuberculosis  has  a  usual  run  of  several  years 
before  producing  death.  He  says  that,  in  his  judgment, 
deceased  was  afilicted  with  tuberculosis  or  consumption 
on  M»y  5,  1914,  and  immediately  preceding  that  day. 

At  this  point,  we  may  as  well  refer  to  the  rebuttal  tes- 
timony of  Dr.  Peck  in  r^ard  to  a  conversation  between 
him  and  the  plaintiff,  who  testified  to  the  conversation. 
The  plaintiff  testified  that,  the  day  before  deceased  went  to 
Oakdale,  witness  went  with  her  to  see  Dr.  Peck,  and  says: 

"I  asked  him  what  was  the  matter.     He  said  it  whb 
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\tmg  trouble.  I  Baid,  'Doctor,  how  did  that  come?  Bhe 
vag  examined  just  in  April  for  the  Yeoman  Lodge,  and  she 
passed  an  examination  of  good  health  then.'  'Well,'  be 
sa.rB,  'her  lungs—ehe  was  not  far  enough  advanced,  not 
even  two  weeks  ago,  that  yon  could  tell,'  he  sajs,  'that 
there  was  anything  wrong  with  her,'  and  he  says,  'it  is 
hard  to  tell  now  *  •  '  for  it  is  just  the  very  start- 
ing of  it.' " 

Id  rebuttal,  Dr.  Peck  was  asked  if  he  so  stated  to  Mrs. 
Murray,  and  answered: 

"A.  I  had  some  conversation  with  her;  yes,  air.  Q. 
Will  TOW  tell  the  jury  whether  or  not  you  make  those  state- 
luentB  to  Mrs.  Murray?  A.  I  cannot  recall  the'  words 
uwd  in  talking  to  her.  Q.  Did  you  tell  her  the  substance 
of  that?     A.    Yes,  sir." 

We  haw  been  compelled  to  go  to  the  transcript  as  to 
this  testimony,  because  of  a  dispute  between  counsel,  but 
And  that  appellee's  additional  abstract  is  substantially  cor- 
rect. 

Dr.  Wertz,  testifying  for  defendant,  states  that  he 
treated  deceased  about  April  24,  1914,  for  catarrhal  inflam- 
mation of  the  membranes  of  the  nose  and  pharynx ;  that  she 
cottsnlted  bim  at  that  time  for  headache,  recurrent  nose- 
bleed, for  two  months  following  a  cold;  said  she  had  been 
afflicted  in  this  way  for  two  months. 

Dr.  Page  says  that  he  made  a  physical  examination  of 
deceased  in  December,  1911,  and  recalls  that  she  was  run 
down  and  took  a  vacation;  saw  her  again  in  June,  1914. 
and  diagnosed  ber  trouble  as  being  tubercular,  and  referred 
her  to  Dr.  Peck;  she  had  a  cough,  and  an  examination  of 
the  Inngs  caused  him  to  decide  she  had  tuberculosis;  saw 
her  again  June  16,  1914;  her  case  was  further  advanced; 
saw  her  again  In  July,  1914;  case  progressing  more  rapidly 
than  in  June ;  told  her  in  June  what  her  trouble  was.  Dr. 
I*ip  says  he  treated  the  brother  of  deceased  in  tlte  fall  of 
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1911,  nud  that  the  patient  died  in  September:  the  cause 
of  his  death  was  tuberculosis  of  the  tuiigs;  lead  poisoning 
runs  a  different  course  from  tuberculosis;  and  witness  ie- 
Kcribes  the  difference.  Certificate  of  death  recites  that  the 
brother  died  of  tuberculosis  of  the  lungs. 

The  stenographer  in  the  oflkre  of  the  superintendent  of 
the  sauatoriuni  nays  that,  on  June  24,  1914,  she  made  the 
official  record  for  each  patient;  produces  Exhibit  6,  and 
KajB  licr  recollection  is  that  she  obtained  the  informatioa 
appearing  therein  from  deceased,  and  it  recites,  among 
other  tliingK,  that  a  brother  died  of  tuberculosis,  and  gives 
her  age,  weight,  height,  etc.  Witness  also  identified  Exhib- 
it 7  as  the  pfl|»er  brought  b,v  deceased  from  Dr.  Peck.  The 
first  part  of  this,  signed  by  deceased,  contains  nothing  ma- 
terial to  the  issue;  it  simply  agrees,  in  substance,  to  abide 
by  tbe  rules  of  the  nistitntion,  and  gives  the  time  of  her 
reHidence  in  Iowa.  .Vttaebed  to  this,  or  as  a  part  of  it,  is 
what  purports  to  be  the  applicant's  history,  made  out  by 
Dr.  I'eck,  Among  other  things  in  this  report  are  the  fol- 
lowing questions  and  answers : 

''Unable  to  do  usual  work  since  when?  Just  quit  her 
oflSce;  past  two  months  has  gone  home  at  night  'all  in.' 
Similar  attack  a  year  ago;  cough  fii-st  began  two  monthi 
ago;  expectoration  began,  SIgt.  am.  sputa;  sputum  not  ex- 
amined; amt.  24  hrs.  Hlgt.  Tubercle  bacilli  present?  None 
Kxani.  Applicant  ever  spit  blood?  No.  Ever  have  chills, 
and  when  last?  Yesterday.  Highest  and  lowest  afternoon 
temperature  during  last  seven  days,  99.3-99.8;  Applicant 
has  not  had  night  sweats.  .\ny  enlarged  lymphatic  glands, 
and  where?  Yes,  Cerv.  Applicant  has  never  had  per 
sisleut  hourseuesM  or  huskiness;  urinalysis  presents  noth- 
ing abnormal;  previous  illnesses,  typhoid  July,  1909,  sick 
two  mouths;  three  broken  ribs  and  pleurisy;  brother  died 
three  years  ago  with  tuberculosis." 
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Another  page  of  Exhibit  7  is  filled  out  hv  the  sanato- 
rium examiner  and  shows,  in  part: 

"Temperature  1(11  at  5:30  P.  M.  that  date;  pulse  104; 
respiration  24;  aornial  weight  120;  present  weight  IO214 
lbs.;  appetite,  none;  voice.  SI.  husky;  cough  not  trouble- 
some; no  pain;  fair  strength;  no  tendernesfl  or  disease  of 
bowels;  menses  more  scanty  past  two  months;  no  other 
disease  present  or  other  organs  involved;  constitutional 
conditions  and  general  appearance,  fair;  applicant  in  mod- 
erately advanced  condition  of  disease." 

The  printed  application  states  that  the  Ranatorium  is 
in  no  sense  to  be  considered  a  consumptive's  home,  and 
that  it  is  an  institution  where  patients  in  the  first  stage  of 
pulmonary  tuberculosis  can  be  sent  with  the  hope  of  cure, 
and  so  forth. 

Dr.  Mountain,  the  examining  physician  for  the  local 
lodge  of  defendant  of  which  deceased  was  a  member,  testi- 
fied that  he  signed  the  confidential  report  of  medical  exam- 
iner April  15,  1914;  that  he  was  acquainted  with  deceased 
ond  first  learned  she  was  sick  several  months  after  signing 
her  benefit  certificate;  learned  she  had  tuberculosis  about 
the  time  of  her  death;  that  the  statements  above  his  sig- 
nature in  the  confidential  report  are  true.  From  this  con- 
fidential report  of  the  medical  examiner,  Dr.  Mountain,  it 
appears  that,  on  the  "15th  day  of  April,  1914,  deceased 
vaa  5  feet  4  inches  in  height,  and  she  weighed  115  pounds, 
and  her  chest  measure,  forced  ins)iiration,  2S  inches;  forced 
expiration  31  inches,  and  a  waist  measure  of  24  inches  and 
a  temp4'rature  of  98,  and  her  heart  action  was  clear,  regu- 
lar and  normal;  there  was  no  nnirmur  or  enlargement  of 
the  heart,  and  her  pulse  rate  sitting  was  72  and  standing 
SO,  Under  No.  4,  'Examination  of  lungs,'  he  stated  that 
her  respiration  was  full  and  uniform  throughout  the  lungs, 
and  there  was  a  freedom  from  unusual  sounds  throughout 
tbelunga;  that  the  percussion  was  normal  throughout  each 
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lung;  and  that  there  was  no  disease  of  the  throat  or  Inng, 
and  there  was  no  evidence  of  any  disease  of  the  brain  or 
nervous  tivstem,  and  that  the  applicant  had  not  had  any  dix- 
ease  or  disorders  affecting  her  present  health." 

Attached  to  this  report  is  the  following  certificate  of 
Dr.  Mountain: 

"Remarks I  hereby  certify  that   I  have  carefully 

exatuined  Jessie  B,  Murray  in  private,  this  15th  day  of 
4,  1S14;  and  that  I  have  carefully  reviewed  this  applica- 
tion for  fl,000  on  applicant's  life;  that  all  answers  to  ques- 
tions in  Part  2  are  in  my  handwriting  and  are  exactly  as 
made  by  applicant,  and  all  answers  contained  in  Part  3  are 
in  my  handwriting;  and  that  applicant  signed  the  said 
Part  3  in  my  presence.  I  recommend  this  applicant  be 
accepted.     Are  you  a  commigsioned  examiner  for  this  s<> 

ciety? Dated  at  D.  M.  4—15— 1914.     Dr.  E.  B.  Mouii 

tain." 

The  witness  also  testified  that  he  first  learned  that  de- 
ceased was  sick  several  months  after  signing  her  benefit 
certificate;  learned,  at  about  the  time  of  her  death,  that  she 
hnd  tuberculosis. 

The  secretary  of  the  local  lodge  testiQes  that  deceased 
attended  a  Yeoman  dance  about  December,  1914. 

Dr.  Poulk,  testifying  for  plaintiff,  says  that  be  was  the 
medical  adviser  of  deceased  in  the  latter  part  of  her  life- 
time; that,  between  December,  1911,  and  June,  1914,  she 
called  at  his  office  10  or  12  times;  that  he  treated  her  for 
grippe,  cold,  constipation,  headache, — different  things  like 
that;  that  he  saw  her  about  April  or  May,  1914.  He  wn« 
suspicious  of  her  lungs  and  told  her  to  go  and  see  Dr. 
Peck;  that  she  should  get  out  into  the  open  air;  that,  prior 
to  the  last  named  date,  her  health  waa  reasonably  good; 
that  when  he  sent  her  to  Dr.  Peck  was  the  first  time  he  sus- 
pected tuberculosis,  and  that  it  was  about  a  month  pre- 
vious to  June  8,  1914,  when  he  saw  her  and  told  her  to  go 
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and  see  Dr.  Peck;  and  at  that  time,  he  examined  her  lungB 
and  found  a  dull  area,  and  she  had  a  little  temperature, 
and  she  gave  a  histoi-.v  of  having  lost  weight;  that  the  cold 
jor  grippe  which  he  mentioned  bad  nothing  to  do  with  the 
consumption  that  caused  her  death;  that  she  came  to  hit) 
oSce  about  a  month  before  she  went  to  Oakdale.  and  had 
a  little  fever  and  a  little  cold;  that  he  sent  her  home  and 
told  her  to  come  back  in  a  few  days;  that  she  did  so,  and 
had  not  got  rid  of  her  cold,  and  that  this  cold  he  thought 
developed  acute  consumption ;  he  testified  that  he  would 
my  tuberculosis  could  develop  in  an  interval  of  48  hours: 
does  not  remember  anything  in  respect  to  fractured  ribs ; 
never  knew  she  had  any  ribs  broken. 

Dr.  Watts,  dentist,  testified  that  deceased  worked  In 
his  office  from  2  to  4  years;  put  in  lots  of  time;  was  there 
early  in  the  morning;  worked  frequently  from  8:00  to  6:00, 
sometimes  later;  always  ready  to  attend  to  business;  was 
well;  did  not  recall  that  she  was  out  of  the  office  for  six 
weeks  or  two  months  at  any  time  that  he  was  at  home,  and 
while  he  was  away  in  the  summer,  she  worked  just  the 
same;  heard  no  complaints  of  any  headaches  prior  to  April, 
1914.       - 

Dr.  Cornell,  a  dentist,  in  Dr.  Watts'  office  two  years, 
■■eginning  May  1,  1913;  saw  deceased  every  day;  she  was 
usually  the  first  one  of  the  girls  to  reach  the  office  in  the 
morning;  describes  her  duties,  and  says  she  was  on  her 
feet  practically  all  the  time,  and  was  there  from  about  8:00 
in  the  morning  to  6:00  or  later  in  the  evening;  did  not 
remember  that  she  lost  any  time  aside  from  the  vacation 
she  took;  he  took  no  vacation  and  was  there  every  day; 
knew  of  her  consulting  Dr.  Peck  in  June,  1914;  noticed  a 
change  in  her  physical  condition  about  a  month  before  that 
time;  never  knew  of  her  being  ill  at  all  up  to  the  time  of 
her  leaving  the  office;  about  a  month  prior  to  June  8,  1914. 
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Bhe  began   to   gi-adually   lose  sti-eiigth;    appeared   wearj'. 
needed  a  vacation. 

Plaintiff,  tUe  mother  of  deceased,  testified  that  de- 
ceased worked  ererj'  day,  long  hours;  that  she  did  not  com- 
plain in  the  two  weeks  preceding  .Tnne  8,  1914,  of  being 
tired  and  nervons,  nor  of  having  any  fever,  nor  of  being 
restlees  at  night,  nor  that  she  was  losing  weight  or  had 
any  headache;  that  she  never  noticed  that  her  daughter 
had  any  cough — she  never  complained  of  any  congh;  that 
deceased  lived  at  home;  wae  in  good  health  when  she  joined 
the  Yeomen ;  worke<l  right  up  to  the  time  she  went  to  Oak- 
dale,  except  a  week;  flrst  noticed  her  health  failing  along 
towards  June;  wanted  her  to  take  a  vacation;  never  knew 
her  to  be  sick  except  for  little  complaints;  several  years 
before  she  joined  the  Yeomen  she  had  an  accident  and  com- 
plained of  a  pain  in  her  side;  thought  her  ribs  were  broken; 
when  she  had  the  ti>onble  with  her  ribs,  Rhe  treated  herself; 
she  made  a  very  prompt  recovery,  and  did '  not  have  Dr. 
Foulk  during  thi^  mickness;  knew  of  no  one  treating  her  in 
July  of  1309;  she  was  living  at  home  at  that  time;  never 
knew  deceased  had  pleurisy;  deceased  never  had  anything 
like  typhoid  fever;  went  with  deceased  to  see  Dr.  Peck  the 
day  before  she  went  to  Oakdale;  did  not  know  deceased  was 
coming  home  tired  for  two  months  prior  to  June  17,  1914, 
nor  tliat  she  had  had  a  similar  attack  the  year  before;  she 
was  away  6  or  7  days  on  her  vacation  in  1913;  deceased 
did  not  complain  in  the  few  weeks  preceding  June  8,  1914; 
did  not  know  she  had  lost  weight;  she  didn't  complain  of 
headaches ;  never  noticed  her  having  any  cough ;  deceased 
went  to  Nebraska  after  she  came  home  from  Oakdale,  the 
same  place  to  which  she  had  gone  the  year  before,  where 
some  relatives  live ;  she  went  August  1st,  came  back  Thanks- 
giving time,  stayed  two  weeks  and  returned  to  Nebraska: 
witness  went  out  and  brought  her  home  In  February,  19115; 
deceased  was     greatly     improved     at     Thanksgiving     time 
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<1914) ;  bad  increaBed  in  weight;  gained  2-1  pounds  while  in 
Nebraska  on  a  raach;  felt  better;  she  went  to  Oakdale  June 
24,  1914,  and  stayed  nearly  three  weekg;  she  went  to  Yeo- 
man dance  in  December,  ldl4;  was  feeling  fine. 

Tbe  father  gave  similar  testimony,  but  not  so  much  in 
detail.  Another  witness  testified  that  he  was  acquainted 
with  deceased;  never  knew  of  ber  being  sick  until  ber  last 
sickneffl;  when  he  saw  her,  she  did  not  look  or  act  sick. 
Such,  in  brief  and  in  a  general  way,  is  the  testimony- 
There  may  be  some  other  circumstances  to  be  referred  to 
in  the  disctistuon  of  the  different  points, 

1.  ApiK'llant  contends  that  the  stnte- 
1.  tbial:  iBkiDK  inents  bV' deceased  in  the  application  should 
hmtiie"motk>Di'  he  construcd  ne  sti-ict  warranties,  while  ap- 
TenUcu:  effect,  pellee  sajs  that  they  should  be  construed 
as  representations.  Counsel  for  appellant 
have  been  very  iudustriouH  in  the  citation  of  nuthorities  on 
this  proposition,  and  have  very  cai-efully  presented  their 
theory  on  that  point,  ns  has  counsel  for  appellee.  This  is 
the  point  most  strongly  relied  upon  by  appellant  /or  a  re 
wrsal.  He  urges  strenuously  that,  if  her  statements  are 
warranties,  then  defendant's  motion  for  a  diiected  verdict 
should  have  been  sustained,  and  that  the  case  should  be  re- 
versed because  it  was  overruled.  Some  other  questions, 
such  as  the  adniixdou  of  testimony,  depend  upon  the  deter- 
mination of  this  point.  There  is  a  question  of  practice  tliiit 
should  be  first  noticed.  We  have  stated  that  both  plaintiff 
and  defoadant  filed  motions  for  a  directed  verdict,  the  de- 
fendant's being  overruled  and  platntllf's  sustained.  Ap- 
pellant bas  assignetl  error  that  there  was  a  confiict  in  the 
testimony  at  some  points,  and  that,  after  the  court  had 
determined  that  defendant's  motion  for  a  directed  verdict 
was  not  well  tpken,  the  case  should  have  been  submitted  to 
the  Jury,  and  that  the  court  erred  In  sustaining  plaifltiff'tJ 
motion  for  a  verdict.     There  is  but  little  argument  hy  ap- 
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pellant  ou  this  point  except  in  the  reply  argument.  We 
are  inclined  to  the  view  that  there  was  some  coDftict  in  the 
testimony  and  perhaps  enough  to  require  submission  of  the 
ease  to  the  jury  as  to  some  questions,  were  it  not  for  the 
state  of  the  record.  In  some  jurisdictions,  it  is  the  mle 
that,  where  both  parties  make  a  motion  for  a  directed  ver- 
dict, all  questions  become  mixed  questions  of  law  and  fact 
for  the  court,  and  that  there  is  no  question  for  the  jury 
The  general  rule  in  Io\\-a  seems  to  be  the  other  way,  but 
witli  some  exceptions,  as  where  both  sides  of  the  case  either 
expressly  or  impliedly  consent  to  a  disposition  of  the  case 
b}-  the  court.  We  think  the  instant  case  comes  within  the 
Iowa  rases  holding  that  the  court  may  properly  dispose  of 
the  cas':  without  :fubmitting  it  to  the  jury.  The  trial  court 
was  of  opinion  that  the  statements  of  deceased  were  not 
strict  warranties.  It  appears  that,  in  ruling  on  these  mo- 
lious,  the  trial  court  said,  substantially,  that  the  two  mo- 
tiou^j  presented  a  serious  legal  question  as  to  the  knowl- 
edge of  deceased  in  regard  to  the  representations  and  their 
alleged  fiilsity,  and  that  there  was  some  doubt  in  his  mind 
whether,  if  the  defendant  had  not  made  its  motion,  he 
would  have  submitted  the  question  to  the  jury,  to  the  end 
that  the  question  which  he  thought  was  about  the  only  se- 
riou'4  question  of  fact  in  the  case  might  have  been  deter- 
mined by  the  jury,  and  said: 

"But  if  I  9ra  wrong  about  this  matter,  ih  view  of  the 
motion  which  has  been  made,  and  the  question  is  submitted 
to  the  Supreme  Court,  the  appellate  court  can  make  final 
disposition  of  it." 

The-  court  then  went  on  to  say  that  be  did  not  believe 
that  deceased,  to  her  knowledge,  was  affected  with  tuber 
culosls  at  the  time  she  signed  her  application,  or  at  the 
time  of  the  delivery  of  her  certificate,  and  that,  if  her 
brother  died  of  tnherculosis  of  the  lungs,  she  did  not  know 
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.    it  at  the  time  of  taking  out  her  inaurance  with  the  defend- 
ant aaaociation.    The  court  then  said: 

'•I  thinlt  these  questiftna  are  all  aquarely  presented,  so 
that  either  party  now  can  have  theee  reviewed  by  the  Su- 
preme Court  just  as  well  as  if  I  should  submit  it  to  the  jury 
upon  instructions." 

Thereupon,  the  court  overruled  the  motion  of  the  de- 
fendant, and  sustained  the  motion  of  the  plaintiff  for  a  di- 
rected verdict  for  the  sum  of  |755.  After  the  court  had 
made  the  statement  that,  if  he  was  wrong  about  the  matter 
and  the  question  is  submitted  to  the  Supreme  Court,  the  ap- 
pellate court  can  make  &nnl  disposition  of  it,  aud  that  the 
questions  could  be  reviewed  by  the  Supreme  Court  just  as 
well  as  if  the  case  was  submitted  to  the  jury  upon  instruc- 
tions, the  defendant  made  no  objection  to  the  disposition 
of  the  case  in  this  manner,  and  made  no  request  that  the 
case  should  be  submitted  to  the  jury.  Furthermore,  in  this 
rourt,  counsel  for  appellant  argues  strenuously,  and,  as 
said,  makes  it  his  principal  ground  for  reversal,  that  a  prop- 
er construction  of  the  certificate  and  the  application  and  the 
statements  of  deceased  is  that  they  are  warranties,  and  that 
under  the  evidence  there  should  have  been  a  directed  ver- 
dict for  the  defendant.  At  one  place  in  the  argument,  ap- 
pellant says: 

"The  sole  question,  as, I  conceive  it,  is,  did  the  defend- 
ant establish  any  or  all  of  its  defenses  by  such  evidence  as 
requii-ed  the  court  under  the  Iowa  decisions  to  direct  ver- 
dict in  its  behalf.  In  considering  that  question,  the  trial 
court  was  manifestly  in  error  wlien  he  injected  the  element 
of  knowledge  and  bad  faith  and  laid  the  proof  of  these  up- 
on the  defendant  as  a  condition  required  before  its  defense 
could  be  established,  and  his  opinion  in  directing  verdict 
shows  that  the  failure  of  the  defendant  to  establish  bad 
faith,  knowledge,  etc.,  on  the  part  of  Jessie  Murray  was 
the  reason  underlying  his  action  in  that  respect." 
Vol.  180   lA.— 41 
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In  the  latter  part  of  the  above  statement,  coudbcI  for 
appellaot  seems  to  concede  that  there  was  a  failure  of  de- 
fendant to  establish  bad  faith,  knowledge,  etc.  CounBel 
concedes,  however,  in  the  reply  at^nmeot,  that  the  bnrden 
of  establishing  the  various  defenaeB  alleged  by  the  defend- 
ant clearl;  rests  upon  it.  Again,  counsel  says  that  defend- 
ant's motion  for  a  directed  verdict  is  based  upon  the  prop 
ositiou  that  one  or  more  of  ita  defenses  are  established  at 
a  matter  of  law,  and  in  such  ease,  nothing  was  left  for  the 
rourt  to  do  but  direct  a  verdict  for  the  defendant ;  and  they 
cite  here  Sanderson  v.  Chicago,  M.  &  8t.  P.  R.  Co.,  167 
lona  9U,  holding  that  the  facts  about  which  there  is  con- 
troversy must  be  submitted  to  and  determined  by  the  jury, 
when  the  evidence  of  the  existence  or  non-existence  of  the 
facts  is  such  that  honest  minds,  searching  for  the  truth, 
fairly  and  dispassionately  weighing  the  evidence,  might 
differ  as  to  the  existence  or  non-existence  of  the  ultimate 
fact  sought  to  be  established  by  the  evidence.  This,  of 
course,  is  the  ordinary  rule,  but  the  question  here  is  whether, 
under  this  record,  the  defendant  did  not  consent  to  a  dis- 
ponition  of  the  case  by  the  court,  or  waive  the  question  of 
submitting  it  to  the  jury;  and  as  to  this  proposition,  ap 
pellant  cites  German  Savings  Bank  v.  Bates  Addition  Imp. 
Co.,  Ill  Iowa  432.  But  in  that  ease  it  appears,  and  the 
court  so  says,  that  the  parties  never  agreed  to  waive  a  jurj- 
and  to  submit  the  issue  of  fact  to  the  court,  and  that  neither 
was  willing,  as  against  the  motion  of  the  other,  to  waive 
a  jury  and  to  submit  this  difference  to  the  court ;  hut  each 
was  impliedly  asking,  a«  against  the  other,  that  this  differ- 
ence, which  it  was  the  province  of  the  jury  to  determine, 
should  be  submitted  to  the  jury,  so  that  there  was  nothing 
in  that  case  except  the  two  motions,  one  against  the  other, 
and  this  did  not  of  itself  show  that  the  parties  consented 
that  the  trial  court  should  pass  upon  all  questions.  But 
there  is  more  than  that  in  the  instant  rase,  and  we  think. 
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under  this  record,  that  this  case  is  ruled  at  this  poiot  by 
Gray  V.  Central  Minn.  Immigration  Co.,  127  Iowa  560,  562; 
Wellg  V.  Western  Union  Tel.  Co.,  144  Iowa  605,  624,  and 
cases;  Battis  tx  McCord,  70  Iowa  46. 

It  is  very  clear  to  us  from  the  evidence  before  aet  out 
that  there  was  abundant  evidence  to  sustain  a  verdict  for 
plaintiff,  had  the  case  been  submitted  to  the  jury,  and  it 
had  so  found.  Appellee  does  not  claim  that,  if  there  is  not 
snJlQcient  evidence  to  support  a  verdict  of  the  jnry  in  her 
favor,  the  case  should  not  be  reversed  on  appeal.  Appellee 
contends  that  this  and  nothing  more  was  the  holding  in 
Pint  National  Bank  v.  Mount  Pleasant  Milling  Co..  103 
Iowa  518-524,  cited  by  appellant.  It  is  our  conclusion  that 
there  was  no  error  at  ttiia  point. 

2.  The  next  question  is  whether  the  statements  of 
deceased  should  be  considered  as  strict  warranties,  as  con- 
tended bj  appellant,  or  representations,  as  appellee  con- 
tends. The  principal  contention  by  appellant,  as  to  her 
statements,  at  this  point,  is  as  to  whether  deceased  had 
tubercnlosia,  or  consumption,  at  the  time  of  her  statements, 
or  when  her  certificate  became  effective;  and  there  is  some 
argument  on  the  point  whether,  considering  her  state- 
ments as  representations,  she  had  knowledge  thereof  and 
acted  in  bud  faith.  Some  other  alleged  false  statemeuts 
are  said  to  have  been  made  which  constitute  a  breach.  But 
as  to  these  last,  plaintiff's  evidence  was  such,  some  of  it 
direct  and  some  of  it  circumstantial,  that  the  trial  court 
was  justified  in  finding  that  they  were  of  minor  complaints, 
Bocb  aa  cold  and  the  like,  and  that  she  had  not  had  typhoid 
fever  and  some  of  the  other  tbinga  relied  on. 

The  evidence  has  already  been  set  out 
i.  iitaouscs:        at  considerable  length,  and,  without  repeat- 

motnal  braeflt '  ^      ^  .  « 

urHoB :  pHor      ing  it  here,  there  was  ample  evidence  to  bus- 
^w^:  BTi-      tain  the  finding  of  the  trial  court  that,  al- 
though deceased  died  of  tuberculosis  of  tbe 
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lung».  she  did  not  liuve  that  diseaete  on  April  15.  or  May  5, 
1914.  And  tlie  evidence  is  abundantly  sufficient  to  show 
that,  even  though  she  had  the  disease  prior-  to  these  da>'8, 
HJie  did  not  know  it,  and  did  not  act  in  bad  faith  in  mak- 
ing her  ntnteinenta  as  to  hei-  physical  condition  in  that  re- 
gnnl.  Ill  this  connection,  it  may  be  remarked  that  the  coii- 
tldentiai  report  of  defendant's  medical  examiner.  Dr.  \£oud- 
tain.  l>efor('  set  out.  is  signiflcaut.  It  will  be  noted  that, 
just  before  the  ceitiflcate.  iiuder  the  title  "Remarks,"  a 
upace  for  answers  is  left  blank,  indicating,  it  would  seem, 
that  the  examiner  found  uothiug  to  indicate  that  the  ap- 
Itlicant  was  not  in  good  physical  condition.  Fi-om  this, 
and  from  the  fact  of  his  examination  and  the  making  of 
the  certificate,  as  said  in  Xeic  York  Life  /w«.  Co.  v.  Moats, 
207  Fed.  481,  485  (C.  C.  A.  1913)  : 

"It  may  be  inferred  that  the  medical  examiner,  after 
having  made  a  cai-eful  examination  of  the  applicant,  as  a 
repi-esentative  of  the  company  skilled  in  the  detection  of 
disorder,  fonnd  no  sign  or  evidene,e  of  derangement  of  the 
brain  or  nervous  system;  that  nothing  in  the  appearance, 
speech  or  manner  of  the  applicant  gave  to  the  medical  ex- 
aminer any  impression  not  before  expressed  in  hia  report, 
or  which  might  influence  the  home  office  in  its  estimate  of 
the  risk.  In  other  words,  he  had,  as  an  expert  represeat:!- 
tive  of  the  company,  and  as  required  by  his  instmctions, 
giv«i  in  his  report  a  pen  picture  of  the  applicant  as  he 
presented  himself  to  the  examiner,  and  this  pen  picture  wan 
favorable  to  the  applicant  as  an  insurable  risk.  It  was 
plainly  vpon  the  examination  and  reitort  of  this  skilled 
expert  of  the  company  that  the  character  of  the  risk  was 
finally  and  mainly  determined  by  the  company,  and  not 
wholly  upon  the  answers  and  representations  of  the  appli- 
cant himself;  and  particularly  must  this  be  so  where  the 
inquiry  relates  to  the  brain  or  nervous  eyfitem  of  the  appli- 
cant,  wherein   a   physician   and  skilled   examiner  and   oh- 
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aerror  is  ofteii  a  better  judge  of  the  pbyaicai  and  mvntnl 
condition  of  the  applicant  tliau  the  applicant  himself." 

This  language  is  applicable  to  tbe  instant  case,  and, 
aa  said,  the  defendant  relied,  in  part  at  leaat,  upon  the  jad«:- 
ment  of  Dr.  Mountain.  Thougli  not  cited  b.v  either  party, 
we.  also,  Code  Section  1812;  Weiiner  v.  Economic  Life 
Asan.,  108  Iowa  451;  Brovm  v.  Modeiii  Woodmen,  115  Iowa. 
450.  as  bearing  on  this  point.  It  has  been  held,  in  'soroe 
of  our  prior  cases,  that  the  seetiOD  cited  does  not  apply 
to  mutual  beneAt  fraternal  orders  sach  as  this.  Some  mem- 
bers of  the  court  think  otlterwise.  but  the  point  is  not 
raised  in  this  case  or  determined. 

I>r.  Peck,  testifying  for  defendant,  stated  that,  if  Dr. 
Mountain  Umud  deceased  in  the  condition  as  stated  in  tbe 
coafidentiai  report,  then,  on  that  date,  there  was  no  tuber- 
culosis there,  but  that  it  developed  thereafter  and  before 
June  8th.  If  Dr.  Mountain,  from  tiie  character  of  the  ex- 
amination made  by  him,  was  unable  to  discover  any  symp- 
toms of  tuberculosis  or  any  other  disease,  surely  deceased, 
inexperienced  in  such  mattera,  could  not  he  expected  to 
knonr  of  its  presence,  and  much  less  would  a  court  or  Jury 
be  justified  in  finding  that  she  did  not  act  in  good  faith  in 
iitating  her  condition.  We  do  not  overlook  the  fact  that 
there  is  other  evidence  on  behalf  of  defendant  that  the  de- 
ceased had  the  disea^  prior  to  the  dates  mentioned;  bat, 
under  the, entire  record,  the  finding  of  the  trial  court  is 
mstained. 

;f.    Appellant    contends,    and    cites,  a 
^' mnttiBi''b'tieflt  ■   '*"■***  iiumber  of  authorities  to  the  prop- 
mS^nuti'iSf:  "*ition,  that,  where  a  party  to  a  contract 
Jetton?"""        binds  himself  to  the  strict  truth  of  his  state- 
ments,  or  answers,   in   such  contract,   and: 
warrants  the  truth  of  his  said  statements  and  answers, 
the  CHily  question,,  where  breach  of  warranty  is  allied  as  a 
defense,  in  an  action  on  such  contract,  is  as  to  the  truth' 
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of  tbe  ansvera  and  statements  ao  made  and  warranted. 
And  appellant  says  that  the  element  of  knowledge  U  ex- 
clnded  where  a  contract  of  warranty  is  under  conaidera- 
tion.  Much  of  appellant's  at^ment  at  this  point  is  based 
upon  the  assumptioD  that  the  statements  and  answers  of 
deceased  in  the  instant  case  were  and  are  warranties.  We 
do  not  understand  appellee  to  dispute  many  of  these  prop- 
ositions, bnt,  as  said,  she  contends  that  they  should  be 
treated  as  representations,  and  that,  this  being  so,  the  qaes 
tioQ  as  to  the  knowledge  of  deceased  is  material. 

In  view  of  the  length  of  the  opinion,  cansed  by  setting 
ont  the  evidence  at  some  length,  we  shall  nut  attempt  to 
review  all,  or  any  considerable  number,  of  the  cases.  It 
would  be  an  endless  task  to  do  so.  Furthermore,  we  think 
the  rule  is  well  settled  in  thU  jurisdiction,  so  that  we  shati 
refer  to  a  few  of  the  cases  and  content  ourselves  with  the 
citation  of  others. 

In  Owen  v.  Metropolitan  Life  Iits.  Co.,  (N.  J.)  67  At!. 
25,  the  court  said : 

"The  declaration  in  Paragraph  2  of  the  application,  to 
the  effect  that  the  applicant  had  never  had  disease  of  tbe 
heart,  an  obscure  disease,  concerning  which  the  insurer 
should  know  that  the  applicant  could  not  have  certain 
knowledge  saving  as  he  might  be  told  by  a  physician  or 
other  expert,  is  properly  to  be  construed  as  a  warranty 
only  of  the  bona  fide  belief  and  opinion  of  the  applicant. 
Henn  v.  MetropoHtan  Life  Im.  Co.,  67  N.  J.  Law  310  (51 
Atl.  689);  Dimick  v.  Metropolitan  Life  Ins.  Co.,  69  N.  J. 
Law  393  (56  Atl.  291,  63  L.  R.  A.  774).  Since  the  case  is 
devoid  of  evidence  to  show  that  Owen  was  apprised  that 
he  was  suffering  from  heart  disease,  beyond  the  mere  fact 
that  he  was  so  suffering,  it  certainly  was  not  conclusiwly 
proved  that  his  bona  Ade  belief  and  opinion  upoo  the  sub- 
ject were  otherwise  than  as  warranted,  and  so  a  verdict 
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could  not  properl}'  be  directed  ia  faror  of  the  defendant  on 
this  gronnd." 

Murphy  v.  tfationaX  Trav.  Ben.  Asan.,  179  Iowa  213, 
and  Teeple  v.  Fraternal  Bociety,  179  lova  65,  pabliBhed 
at  about  the  time,  or  Bince  the  snbmiasion,  of  the  present 
case,  are  in  point.  In  tlie  Teeple  case,  we  aaid  that  it  lb 
now  well  -settled  that  the  nse  of  tbe  word  "warrant"  or 
"warpanty"  in  the  application  or  policy  is  of  itself  not  con- 
rluaiTe  npon  the  qneHtion  whether,  in  view  of  the  entire  rec- 
ord, any  given  answer  or  statement  of  the  insured  is  to  be 
given  technical  effect  as  a  warranty,  rather  than  as  a  rep- 
reeentatioo,  and  that  tbe  rule  is  universal  that  such  stata- 
ments  will  not  be  constrned  as  warranties,  if  elsewhere 
in  the  contract  there  can  be  found  reason  to  suppose  that 
inch  was  not  the  clear  nnderstanding  of  the  parties;  and 
that,  where  there  is  any  doubt  as  to  the  construction,  the 
court  will  lean  against  the  one  which  imposes  npon  the  as- 
sured the  obligations  of  a  warranty.  And  further,  that, 
if  the  answer  alleged  to  be  a  warranty  is  one  which,  from 
tiie  very  nature  of  tbe  subject  of  inquiry,  must  necessarily 
be  an  expression  of  opinion,  the  warranty  will  not  be  held 
to  extend  further  than  to  the  good  faith  of  the  answer. 
Numerous  cases  are  cited  in  the  opinion  in  thnt  case  which 
sustain  tbe  propositions  stated,  among  them  some  of  our 
own  recent  cases.  See,  also,  Lakka  v.  Modem  Brotherhood 
of  Am.,  163  Iowa  159;  Sargent  v.  Modem  Brotherhood  of 
Am.,  148  Iowa  607,  and  Daniel  p.  Modem  Woodmen  of  Am., 
(Tex.)   118  S.  W.  211. 

Enough  has  Been  said  to  indicate  that  in  this  case  the 
statements  of  deceased  as  to  her  physical  condition,  and 
particularly  as  to  tubercular  disease,  were  necessarily  a 
matter  of  opinion.  There  is  also  some  language  In  the  ap- 
plication indicating  that  the  defendant,  in  wording  the 
form  of  its  application,  may  not  have  intended  the  lan- 
fsnage  to  mean  a  strict  warranty.     At  least  the  language 
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is  such  as  to  make  it  at  least  doubtful  ia  meaning,  and. 
under  the  authorities  in  such  a  case,  a  constraction  vill 
be  given  favoring  a  representatioa  rather  than  a  warranty. 
Among  these  provisions,  we  notice  the  following:  "I  here- 
by warrant  all  answers  herein  to  be  full,  complete,  and 
true,  without  suppreitsion,  evasion,  or  concealment,''  etc. 
Had  the  language  stopped  with  the  word  "true,"  appellant 
would  have  had  a  stronger  case;  although,  under  the  au- 
thorities, even  though  the  word  "warrant"'  is  utted,  it  does 
not  necessarily  follow  thot  a  strict  warranty  ia  intended. 
But  the  words  following  the  word  "true"  limit  the  preced 
ing  statement,  and  would  naturally  have  referred  more  to 
representation  than  to  warranty.  Definitions  for  these 
words  are  found  in  Cyc:  "suppression,"  37  Cyc.  611;  "eva- 
sion,'" 16  Cyc.  817;  and  "concealment,"'  8  Cyc.  544,  Tliej 
mean,  in  a  general  way,  to  avoid  l>y  some  device  or  strateg.*'. 
or  the  concealment  or  intentional  withholding  of  some  fart 
which  ought  in  good  faith  to  be  communicated. 

There  may  be  other  reasons  which  might  he  given  why 
the  matters  now  in  question  should  be  considered  as  rep- 
resentations, but  enough  has  been  given  to  show  that,  un- 
der the  authorities,  they  are  not  strict  warranties.  See 
further,  at  this  point.  Murphy  r.  Aaaiu,  supra ;  Reppond  r. 
National  Life  Ins.  Co.,  (Texas)  101  R.  W.  786  (11  L.  R- 
A.  [N.  S.]  981);  MAio  v.  Brotherhood,  snpra;  19  Cyc. 
684,  812. 

4.     Treating,    then,    the   tttatements  of 
4.  iNBCBi-icE:         deceased   h»   repi-esentutioufj,   we   think  the 
ana'^a" ™nti° B  ■  evidence  admitted,  to  the  effect  that,  prior 
f^n™""-         to   the   making   of   the   application   by  de- 
censed,  she  had  been  informed  that  the  doc 
tors  had  pronounced  her  brother's  illness  lead  poisoning, 
was  competent  as  bearing  upon  her  good  faith  and  knowl- 
edge as  to  the  cause  of  her  brother's  de.>ith.     Had  the  case 
gone  to  the  jury,  the  court  doubtless  would,  on  its  own  mo- 
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tiou,  have  linnted  itto  that  purpose,  oi-  giveu  such  an  iu- 
stmction,  if  asked  by  defendant.  Tlie  court,  in  determin- 
ing the  case,  seems  to  have  bo  limited  tliia  evidence.  Fur- 
thermore, appellee  contends  that,  under  the  rule  announced 
in  Tl'i'ttiw*  r.  Qertiuinia  Fire  Ins.  Co.,  57  Iowa  529,  at  534, 
defendant  has  waived  its  ei[oei>tion  to  the  admissibility  of 
thig  evidence,  by  its  motion  to  direct  a  verdict. 

There  may  be  some  other  matters  argued,  but  those 
we  have  noticed  cover  all  such,  and  are  controlling.  It 
follows,  then,  that  the  judgment  of  the  district  court  ought 
to  be,  and  it  is, — Affirmed. 

Gaynor,  C.  J.,  Weavbb  and  Stevens,  JJ.,  concur. 


John  H.  Pabnham,  Appellee,  v.  F.  R.  Wbbes,  Administw- 

tor,  et  al.,  Appellants. 
EXEOTTTOKS   AKD   ADMZHISTRATOBS:    AUcwuiM   of   OUimfr— 

1  Ouv  of  Parent — ^Mutual  Exp«cUtion  to  Fa?  uid  Becetre  Oom- 
penution.  Evidence  reviewed,  and  held  to  sustain  a  finding  by 
the  Jury  tbat  BervJces  by  a  son  In  caring  for  as  uged  parent 
were  performed  witli  the  mutual  expectation  on  the  part  of  the 
parent  of  paying  for  such  services,  and  on  the  part  of  the  swi 
of  receiving  such  paymenL 

BVISENOB:     Belevancy,    Materiality    and    OomiietaiLey — Exdndliig. 

2  Inuuatarlal  Part  of  Exhihlt.  Principle  recognized  tbat  It  is  prop- 
er for  the  court  to  eiclude  an  offered  exhibit  In  so  tar  as  It  does 
not  bear  on  the  matters  iu  Issue. 

EVIDBirOE:    Opinion  Evidence— Non^^ort  Opinion  as  to  Uental 

3  Competency — Impropn  Basia.  Nonexpert  opinions  as  to  the 
mental  competency  o[  a  persau  not  based  on  the  matters  de- 
tailed by  the  witness,  are  inadmissible. 

TK[AI>:    DellheratlDns  of  Jury-Po^sfasJon  of  Exhibits.     Exhibits 

4  need  not  be  sent  to  the  Jury  roont.  In  the  absence  of  a  request 
for  sncb  action,  especially  where  the  court,  upon  admitting 
them  in  evidence,  stated  that  they  would  not  be  suit  out  with 
the  jury,  and  counsel,  by  silence,  acquiesced.  Sec.  3717,  Code,. 
1897. 

OOSra:     Taxation— Voltmtary   Defendant.     Heirs   voluntarily   ap- 
6    pearing  on  the  trial  of  a  claim  In  probate,  and  asking  and  being 
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granted  tbe  TlEht  to  defeod  In  place  of  tbe  admlniatrator  (who 
had  rormerly  allowed  tbe  claim),  must  Buffi«r  a  Judgment  (or 
coBta  Id  case  of  allowance  of  the  claim. 

Appeal  from   Audubon  Dietrict  Court.— H^.   B.   Woodeopf, 
Judge. 

MoNLiAY,  June  2!i,  IftlT. 

"     Appeal  from  jtidgment  in  favor  of  a  claimant  against 

an  estate.    Defenae  by  permission  of  court  in  name  of  ad- 

miniBtratar  by  the  heira.    The  facta  are  stated  in  the  opin 

ion. — Affirmed  in  part;  reversed  in  part. 

Mantz  4  White,  for  appellants. 

J,  M.  Qraham,  8.  C.  Kerberg  and  T.  31.  Hasiiiusgen,  for 

appellee. 

Stevens,   J.— In   Joly,    1909.   Millicent 

,  I'urnham  died  testate,  seized  in  fee  of  220 

flcres  of  land,  a  house  and  lot  in  the  towu 

S™  of  p«rpnt :  of  AuduboD,  and  some  money.     Her  huB- 

(ation  to  par      band,   Oeorire  raruhau,  survived  her.     Tn 

and  receive 

compMuatiog.      him  ahe  bequeathed,  in   lieu  of  dower,  the 

life  use  of  the  220  acres  of  land.  Her  will 
further  provided  that,  in  the  event  he  should  refuse  to 
consent  to  this  provision  of  her  will,  then  her  real  estate 
was  bequeathed,  one  half  to  John  Parnham,  appellee  here- 
in, and  the  rest  to  Charles  Robert  Parnham  for  life,  re- 
mainder to  bis  children.  Shortly  after  the  death  of  Milli- 
cent Parnham,  John  Parnhaiu  qualified  as  executor  uf  her 
estate.  On  July  4,  1911,  George  Parnham  died  intestate, 
without  property.  Shortly  thereafter,  upon  the  application 
of  John  Parnham,  F.  R.  Weeks  was  appointed  administra- 
tor of  his  estate.  In  March,  1909,  George  and  Millictnt 
Parnham  went  to  live  with  John  Parnham  upon  the  220- 
acre  tract,  which  was  situated  in  Audubon  County.  Th^ 
continued  to  reside  at  hU  home  until  their  death.    John 
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I'arnham  filed  a  claim  against  tbe  estate  of  Qeoif  e  Parn- 
ham,  deceased,  in  the  sum  of  f2,660,  claiming  that  said 
amount  was  dne  him  for  care,  nursing,  board  and  support 
of  his  father  during  the  time  he  resided  with  him  after 
March,  1909.  The  administrator  allowed  the  claim  as  a 
claim  of  the  third  class.  On  December  30,  1913,  npoo  ap- 
plication of  appellants,  except  F.  R.  Weeks,  tbe  allow- 
ance of  said  claim  b;  the  administrator  was  wt  aside  by 
the  court,  and  the  same  set  down  for  hearing  on  its  merits. 
The  court,  at  tbe  same  time,  granted  to  the  heirs  of  Oeorge 
Pamham  permission  to  defend  against  said  claim  In  the 
name  of  the  administrator.  Appellee  stated  hia  cause  of 
action  in  two  counts:  (a)  Upon  a  contract,  by  the  terms  of 
which  deceased  promised  and  agreed  to  pay  appellee  for 
bis  board,  care  and  nursing,  while  be  lived  in  the  home  of 
appellee;  (b)  for  tbe  reasonable  value  of  tbe  board,  care, 
nursing  and  other  services  rendered  to  the  said  Oeoi^e 
Pambara.  Shortly  after  George  and  Millicent  Parobam 
went  to  live  at  the  home  of  claimant,  there  appears  to  have 
been  a  conversation  one  morning  at  the  breakfast  table 
between  John  Parnbam  and  his  mother,  in  which  the  matter 
of  compensation  for  their  board  and  care  was  discussed. 
The  record  is  not  clear  as  to  exactly  what  was  said,  but 
enough  is  given  so  that  the  inference  may  be  drawn  that 
all  of  the  parties  understood  that  John  Parnham  would 
be  paid  for  the  services  to  be  i-endercd  to  both  tbe  father 
and  the  mother.  The  father,  apparently,  took  little,  if 
any,  part  in  the  conversation,  but  was  present,  and,  so  far 
as  the  record  discloses,  beard  alt  that  was  said  betn'een 
the  parties.  George  Pamham  was  past  80  years  of  age, 
very  feeble  and  infirm,  and,  tbe  evidence  tended  to  show, 
required  much  care  and  attention  upon  the  part  of  claimant 
and  his  family.  No  testimony  was  offered  on  behalf  of  ap- 
pellants for  tbe  purpose  of  disputing  either  the  extent  or 
value  of  the  services  rendered  by  John  Parnham  and  family, 
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but  appellunts  base  their  defense  upun  the  followiDfi; 
grounds:  (a)  That  Ueorge  PnrnhaDi  was  mentally  iocom- 
peteDt  to  make  the  contract  alleged  by  claimaut  for  board, 
care,  oursiog  and  other  3er\'ice8;  (b)  that  the  services  were 
rendered  gratuitously,  and  without  the  intention  of  charg- 
ing therefor,  and  without  the  expectation  that  any  ctmi- 
pensation  would  be  made  to  him;  (c)  that  appellee  had 
been  fully  paid  for  all  services  rendered  prior  to  the  time 
claim  in  suit  yras  filed.  The  jury  returned  a  verdict  in 
favor  of  claimant  for  the  full  amount  of  his  claim.  Judg- 
ment was  pendeEed  in  accordance  with  fhe  verdict.  Both 
patties  appeal,  the  appeal  of  the  administrator  being  from 
the  judgment  against  him  for  costs.  The  defendants  will 
be  treated  as  appellants  herein. 

I.     Appellants  otlered  in  evidence  the 
""  e«"y'!'™,i."''    fl''Pl  aod  second  annual   reimrts  of  John 
craapctuu?:      - 1 'am  ham  as  executor  of  his  mother's  estate. 
-mft^i'pBrt     but  only  a  portion  of  said  reports  was  ad- 
mitted by  the  court.    In  the  first  annual  re- 
port, which  was  filed  prior  to  the  death  of  his  father,  ap- 
pellee, among  other  matters,  stated  that: 

"In  addition  to  said  personal  property,  said  decedent 
owned  certain  real  estate  in  said  county,  a  life  estate  in 
which  was  devised  by  the  will  in. said  estate  to  the  husband 
of  said  decedent,  Ueoi'ge  Pacnham;  •  •  •  that  said 
George  Parnham  requires  constant  care,  and  it  has  baeai 
necessary  for  thia  executor  to  provide  a  home  for  him  and 
otherwise  care  for  him;  that  he  is  entitled  to  iiay  for  said 
services;  that  he  believes  the  same  to  be  reasonably  worth 
the  sum  of  1.50  per  day.'' 

In  the  second  annual  report,  he  said: 

"He  (John  Parnham)  shows  to  the  court  that  0«orge 
Parnham,  holder  of  a  life  estate  in  the  real  estate  behmg- 
ing  to  wid  estate,  died  on  or  about  July  4,  1911;  that  he 
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liaR  paid  all  the  bitiB  for  care  aticl  tnaintenaDce  of  said 
fieorge  Pamham  up  to  the  time  of  his  death." 

The  above  extracts  from  the  two  reports,  together 
with  Exhibit  C  attached  to  the  first  aootia)  report,  which 
purported  to  be  «  "statement  of  mooe.vs  paid  out  for  care 
of  (Jeoi^e  Parnham,  and  for  expense  in  keeping  up  and  re- 
pairing property'  of  the  estate,"  together  with  other  por- 
tions of  the  second  annual  report,  were  admitted  by  the 
court. 

The  record  is  not  quite  clear  as  to  exactl.v  what  part 
of  the  second  annual  report  was  received.  The  court,  up- 
on objection  by  appellee,  excloded  all  that  part  of  each  of 
said  reports  that  did  not  in  some  way  refer  to  the  expendi- 
ture of  funds  b.v  appellee  in  payment  of  the  oire.  mirsing 
and  board  of  George  Parnhara,  or  of  repairs  upon  the  farm. 
Appellant  inaists  that  the  court  committed  error  In  refus- 
ing to  permit  the  whole  of  said  reports  to  he  received  in 
evidence.  Appellee,  called  as  a  witness  In  his  own  beli^if, 
was  permitted  to  detail  at  some  length  the  services  claimed 
to  have  Iveen  rendered  hy  himself  and  family  to  George 
Parnhaiji,  and,  upon  cross-examination,  was  interrogated' 
fully  iu  regard  to  all  of  the  matters  gone  over  in  chief.  He 
testified  to  the  income  deri\-ed  from  the  real  estate  belong- 
ing to  the  estate  of  his  mother,  and  to  the  payment  of  cer- 
tain items  therein  referred  to  for  the  use  and  benefit  of 
hie  father.  He  denied  that  he  had  been  paid  for  bis  ser- 
i-ices,  or  that  the  same  were  rendered  gratnitously  and 
n-ithout  the  intention  to  charge  therefor,  and  stated  that 
lie  fully  expected  to  be  compensated  for  the  services  ren- 
d«>red. 

The  only  purpose  for  which  these  reports  were  offered 
hi  evidence  was  to  show  that  appellee  had  made  state- 
ments, admissions  and  declarations  inconsistent  with  the 
£laim  he  was  then  making  against  the  estate  of  his  father, 
and  that  the  same  tended  to  show  that  whatever  servicer 
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-Kere  rendered  by  himself  and  family  to  George  Pamham 
were  rendered  without  the  intention  to  either  charge  or 
receive  compensation  therefor.  Every  statement  and  item 
contained  in  said  reports  tending,  even  remotely,  to  estab- 
lish the  claims  asserted  by  appellants,  were  admitted  in 
evidence.  In  fact,  it  is  practically  conceded  by  appellants 
that  the  court  admitted  all  that  was  contained  in  said  re- 
ports tending  in  any  way  to  directly  discredit  the  claim  of 
appellee  that  he  intended  to  charge  for  the  services  ren- 
dered, or  that  he  had  not  previously  been  paid  therefor; 
but  contend  that  the  said  reports,  taken  as  a  whole,  wonld 
have  justified  the  jury  in  inferring  that  appellee  had  at  no 
time  prior  to  the  death  of  his  father  intended  to  claim  any- 
thing for  the  services  rendered  to  him;  that  is,  notwith- 
standing that  the  portions  of  the  two  reports  excluded  by 
the  court  contained  no  reference  to  the  matter  of  compen- 
sation or  services  rendered,  yet,  when  taken  in  connection 
with  the  parts  admitted,  they  were  more  persuasive  and 
convincing  than  the  extracts  admitted,  standing  alone. 

As  before  stated,  George  Pamham  died  without  hav- 
ing elected  to  consent  to  the  provisions  of  his  wife's  will, 
and  therefore  the  claim  is  made  that  he  died  seized  of  an 
undivided  one  third  of  the  real  estate  belonging  to  her  at 
the  time  of  her  death.  Except  the  interest  which  he  had 
in  her  estate,  he  possessed  no  property  of  any  kind. 

In  the  absenre  of  evidence  to  the  contrary,  it  must  be 
presumed  that  George  raruhaui  knew  and  uoderstood  the 
interest  which  he  had  as  her  surviving  spouse  iu  the  real 
estate  of  his  deceased  wife.  The  evidence  is  undisputed 
that,  in  a  conversation  had  at  the  breakfast  table  in  the 
home  of  John  Pamham,  Millicent  Pamham,  in  the  pres- 
ence of  her  husband,  instructed  appellee  to  keep  an  ac- 
count of  what  he  did  for  them,  as  he  was  to  be  paid  there- 
for. One  witness,  who  was  present  at  the  time  this  con- 
versation was  had.  testified  that  George  Pamham  took  part 
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ID  it.  Nothing  that  was  said  by  him,  however,  appears  in 
the  record.  The  evidence  relied  upon  by  appellee  to  es- 
tablish bis  claim  that  the  services  rendered  were  in  obedi- 
ence to  a  contract  made  upon  the  occasion  of  the  conver- 
sation at  the  breakfast  table  may  not  be  wholly  convincing, 
bnt  whether  convincing  or  not  upon  this  question,  it  does 
lend  aid  and  support  to  appellee's  claim  that  the  services 
were  rendered  on  his  part  and  on  the  part  of  both  Milli- 
cent  and  Q«orge  Parnham  with  the  intention  that  same 
were  to  be  paid  for. 

The  court  very  carefully  guarded  the  interests  of  ap- 
pellants in  its  instructions  to  the  jury,  and  placed  the  bur- 
den upon  appellee  to  overcome  all  of  the  presumptions  of 
law  that  arose  from  the  fact  that  the  -services  were  ren- 
dered by  the  son  to  hia  parents,  and  required  him  to  show 
that  the  services  were  rendered  with  the  understanding, 
both  on  his  part  and  that  of  hia  father,  that  same  were 
to  be  paid  for. 

The  evidence,  taken  as  a  whole,  may  justify  the  in- 
ference that  appellee  believed  that  the  interest  of  his  fa- 
ther in  the  estate  of  his  deceased  mother  was  that  of  the 
life  use  only  of  the  220-acre  farm,  but  this  inference  does 
not  necessarily  lead  to  the  conclusion  that  he  intended  to 
render  the  services  in  question  without  compensation  there- 
for. Appellants  offered  no  evidence  in  contradiction  of  the 
claim  of  appellee  that  valuable  services  were  rendered  by 
him  and  his  family  to  George  Parnham.  So  far  as  the 
record  is  concerned,  appellants,  in  effect,  concede  that  both 
the  rendition  of  services  and  the  value  thereof  fixed  by  claim- 
ant were  just  and  reasonable. 

After  the  death  of  George  Parnham,  apparently,  ap- 
pellee learned  for  the  first  time  that  his  father  died  seized 
in  fee  of  an  undivided  one-third  interest  in  the  real  estate 
of  his  mother.  He  then  caused  an  administrator  to  be 
appointed  and  the  claim  in  controversy  to  be  filed.    The 
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iiifei-eiu-«  may  be  drawn  from  tbis  fact  tlia(,  at  tlie  time 
tlie  Mcrvices  wei-e  being  reudered,  apiwlloe  believed  tbat 
the  only  source  from  wliich  he  could  l»e  paid  for  his  ser- 
vices was  the  income  and  profits  derived  from  the  220-aere 
farm,  which  was  not  substantial;  but  this  inference  does 
not  justify  the  cuiicluijiun  tiiat  the  services  were  bein^ 
rendered  gratuitously.  The  mere  fact,  if  assumed,  tbat  he 
l>elieved  that  the  sonrce  of  income  was  insufficient  to  hu1>- 
staiitially  compensate  him  for  the  services  rendered,  would 
not  outweigh  other  testimony  to  the  effect  that  lie  had  not 
only  expected  to  Im;  paid,  but  that  payment  had,  in  fact, 
been  promised  him. 

The  evidence  is  eleai'  that  (leorge  I'arnhaui.  befoi-e  his 
death,  became  very  feeble  and  required  constant  care,  nurs- 
ing and  attention;  tbat  appellee  and  his  family  were  faith- 
ful and  constant  in  their  attentions  to  the  old  gentleman; 
and  that  the  seryices  rendered  were  of  a  character  that 
justified  the  jury  in  finding  that  appellee  was  entitled  tu 
substantial   eompeusution   therefor. 

The  <:ourt  gave  due  prominence  iu  its  instructions  to 
the  consideration  to  be  given  by  the  jury  to  the  extracts 
from  the  first  and  second  annual  reports  of  appellee,  as 
executor  of  his  mother's  estate.  The  purpose  for  which 
the  same  were  admitted  and  the  weight  to  l>e  given  to  theui 
by  the  jury  wei-e  clearly  and  fully  stated.  While  the  jror 
tions  of  the  reports  admitted  tended  to  some  extent  to 
jnstify  the  claim  of  appellants  that  appellee  had  charged 
and  received  pay  for  his  services,  yet  the  stinie  were  not 
conclusive.  The  question  was  for  the  jury.  Tiie  evidence 
failed  to  satisfactorily  show  that  appellee  had  been  paid  for 
the  services  rendered.  An  item  of  fl01.50  referred  to  in 
the  fir3i  report,  the  evidence  showed  was  not  received  by 
appellee  or  a  member  of  his  family,  but  the  same  was  paid 
to  a  servant  hired  to  do  the  housework,  while  appellee 
and  bis  family  devoted  their  time  and  attention  to  the  care 
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and  nuniiDg  of  George  Parnliam.  Tlie  questiou  us  to 
whether  the  services  were  rendered  gratuitously  or  with 
tlie  intention  and  expectation  tliat  same  would  be  paid  (or, 
and  whether  appellee  hiid  in  fact  been  paid  therefor,  was 
for  the  jurv.  The  court,  under  proper  instructions,  sub- 
mitted the  siune  fo  the  jury.  The  court  admitted  in  evi- 
dence all  that  was  contained  in  the  two  annual  reports 
that  bore  upon  the  questions  at  issue,  and  properly  ex- 
cluded the  rest. 

11.  The  court  sustained  u  motion  made 
'■  £ii"*M£ien™'^'°  ^^  counsel  for  appellee  to  strike  the  opin- 
i^aTto^D^ui  '""  "'  ^  nonexpert  witness,  called  by  appel-- 
topJ^?'?ui«,  laots  to  give  testimony  regarding  the  mental 
incompetency  of  George  I'arnhani  at  the 
time  of  the  conversation  at  the  breakfast  table,  when  it  is 
chimed  that  the  contract  alleged  in  Count  1  of  plaintiff's 
liaim  was  made.  The  court  sustained  the  motion,  upon 
the  ground  that  the  witness  did  not  base  bis. opinion  whol- 
ly upon  matters  testified  to  by  him.  We  do  not  deem  it 
uecessary  to  set  out  the  record  on  this  point,  but  we  think 
it  apparent  that  the  witness  base*l  bis  opinion  upon  mat- 
ters not  covered  by  his  testimony.  The  rules  governing 
the  admission  of  the  evidence  of  nonexpert  witnesses  are 
too  familiar  to  i-eiiuire  statement  or  the  citation  of  au- 
thority.    The  motion  to  strike  was  properly  sustained. 

III.  The  court  withdrew  from  the  jury  the  question 
uf  the  mental  unsoundness  of  George  I'uruUam.  The  evi- 
dence intfoduced  did  not  justify  the  submission  of  this 
<|uestion  to  the  jury.  The  opinion  of  one  witness  was  prop- 
erly stiickeu  by  the  court,  and  the  other  witness,  upon 
croes-examinatiou,  made  it  appai-ent  that  he  had  no  knowl- 
edge of  the  mental  eoaditton  of  George  Pnrnham  at  or 
about  the.  time  the  alleged  contract  was  entered  into. 

What  is  said  on  this  point  disposes  of  appellants 
claim  that  the  court  committed  error  in  refusing  to  submit 
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to  tlie  jui'y  tbe  special  intei-rogatory  i-equested  by  their 
cotinsel  aa  to  the  mental  condition  of  George  Parnbani  at 
tbe  time  it  is  claimed  the  alleged  contract  was  made. 

IV.     It   is   also   claimed   by    appellant 

«.  tbi*l:  d^iihet.   that  the  court  committed  error  in  refusing 
■tloni  of  ]ury: 

SSl^S**"  "*       ^*^   permit   the   reports  offered   in   evidence, 
only  portions  of  which  were  admitted,  to  be 
taken  b;  tbe  jury  while  deliberating  upon  its  verdict. 

Our  statute  (Code  Section  3717)  provides: 

"Upon  retiring  for  deliberation,  the  jury  may  take 
with  them  all  books  of  accounts  and  all  papers  which  may 
have  been  received  as  evidence  in  the  cause,  except  deposi- 
tions, which  shall  not  be  taken  unless  all  the  testimony  is 
in  writing  and  none  of  the  same  has  been  ordered  to  be 
struck  out," 

Tbe  court,  in  State  v.  Young,  13i  Iowa  505,  held  that 
the  language  of  this  statute  is  not  mandatory,  and  there- 
fore the  court,  in  the  absence  of  a  request,  does  not  err  in 
omitting  to  send  the  papers  out  with  the  jury;  but  that, 
when  requested  by  either  party,  the  papers  and  books  re- 
ceived in  evidence  should  be  sent  out  with  the  jury,  and 
refusal  to  do  so  is  error. 

The  record  as  to  what  occurred  with  reference  to  these 
exhibits  is  that,  when  the  game  were  offered  in  evidence, 
the  count  announced  that  only  a  portion  of  each  would 
be  received,  and  that  the  jury  would  not  be  permitted  to 
take  the  same  upon  retiring  to  deliberate  upon  the  case, 
but  that  counsel  might  use  the  same  in  argument  to  the 
jury.  Counsel  for  appellant  at  the  time  made  no  objection 
to  the  observation  of  the  court,  nor  did  counsel  request  the 
court  to  permit  the  exhibits  to  be  sent  to  tbe  jury  room. 
Tbe  record,  therefore,  presents  no  question  for  the  consid- 
eration of  this  court.  Had  counsel  requested  that  the  ex- 
hibits be  taken  by  the  jury,  and,  upon  the  refusal  of  the 
court  to  permit  the  same  to  be  taken,  proper  exceptions 
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had  been  preserved,  tbe  question  might  have  been  conBidered 
opon  this  appeal.  It  may  be  proper,  howerer,  to  Btate  that, 
white  counsel  claima  that  Exhibit  G,  attached  to  the  first 
annual  report  of  the  executor  of  the  estate  of  Millicent 
Pambam,  was  written  upon  a  different  kind  of  paper  than 
the  rest  of  tbe  report,  and  that  same  bore  evidence  upon 
its  face  of  alteration  or  mutilation,  there  is  no  apparent 
reasoD  why  the  attention  of  tbe  jury  was  not  called  to  the 
mattere  referred  to,  and  each  member  of  the  panel  per- 
mitted to  inspect  tbe  same.  Furthermore,  Exhibit  C  com- 
prised  but  a  single  sheet  of  tbe  report,  and  all  of  the  en- 
tries thereon  were  admitted  in  evidence.  It  could  have 
been  readily  detached  from  tbe  rest  of  tbe  report,  and 
doubtless,  upon  request,  tbe  court  would  have  permitted 
same  to  be  done,  and  the  paper  taken  by  the  jury  upon 
retiring  to  its  room  for  deliberation. 

V.  The  heirs  at  law  of  George  Pam- 
tiod!  Vol™'  ham  were  permitted  to  appear  and  defend 
in  the  name  of  the  administrator.  They 
in  fact  entered  their  appearance  and  filed  answer  as  par- 
ties to  the  suit.  The  claim  in  controversy  had  previously 
been  allowed  by  the  administrator.  The  jury  found  in 
favor  of  the  claimant  for  the  full  amount  of  bia  claim. 
There  would  seem  to  be  no  reason  why  the  parties  who 
voluntarily  entered  their  appearance  for  the  purpose  of 
making  defense  should  not  be  liable  to  the  payment  of  the 
costs  of  tbe  proceedings.  The  court  below  taxed  the  costs 
against  tbe  administrtitor.  Plaintiff  filed  a  motion  to  re- 
tax  the  costs,  and  prayed  that  «aroe  be  taxed  to  the  de- 
fendants, except  the  administrator.  The  motion  was  over- 
ruled; plaintiff  appeals. 

The  result  of  tbe  trial  justified  the  allowance  of  the 
claim  by  tbe  administrator,  and  we  see  no  reason  why  the 
estate  should  be  taxed  with  any  part  of  the  costs  herein. 
The  motion  to  retax  the  costs  should  have  been  sustained 
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and  judgment  entered  fherpfor  agniiiHt  the  defendants,  ex- 
cept the  administrator. 

The  rauHe  is,  therefore,  affirmed  npon  defendants'  ap- 
peal and  reversed  upon  plaintiff'^  appeal,  with  directionn 
that  tlie  costs  he  taxed  to  the  defendants,  except  the  ad- 
ministrator. 

Gaynoh,  C.  J.,  Weaver  and  I'bbston.  J-T.,  conriir. 


C,  A.  Patrttk  et  al..  Appellees,  v.  Mabshall  County  et  al., 
Appellants. 

jmxtMBKT:       Uec— Lofls    of    Uen — Sabeevomtly   Acqtdied  BmI 

1  Propertr.  Judgments  are,  by  statute,  lleaa  on  the  real  esUte  of 
the  judgment  defendant  only  during  the  ten  years  following  the 
date  of  the  Judgment.  It  neceSBarily  follows  tbat  real  estate 
owned  by  the  defendant  at  the  expiration  of  said  ten  years,  or 
subsequently  acquired  and  later  passed  to  helm  u&der  the  lavs 
of  Inheritance,  Is  wholly  beyond  the  reach  of  said  Judgmeal- 
(See  Sec.  3801,  Code,  1897.) 

LIUITATION  OF  ACII0H8:     ApplicaUon  to  Sute  MUl  IfnaldiMli- 

2  ties — Nominal  Appearance — Strictly  Cormty  Matters.  The  Stale, 
when  appearing  In  a  i)urely  nominal  capacity,  and  a  municipal 
corporation,  when  appearing  simply  as  the  representative  ot  the 
people  of  auch  corporation,  are  not  exempt  Irom  the  operation 
of  the  statute  of  limitation.  So  held  as  to  a  county  (with  inter- 
vention by  the  State)  seeking  to  collect  an  obligation  due  fhp 
temporary  school  fund  of  the  county, 

INTOZIOATINa  ZJQUOBa:     Jndcmenta — Life  of  IJon  on  Real  Bi- 

3  tate,  A  judgment  tor  fine  and  costs  in  an  Intoxicating  liquor 
prosecution  necessarily  ceases  to  be  a  Hen  on  the  defendant's 
real  estate  at  the  expiration  of  the  life  of  the  judffment.  to  wit, 
20  years  from  the  dale  thereof,  irrespective  of  the  declaradon 
In  Section  2422,  Code,  1S97,  that  auch  a  judgment  shall  act  a» 
such  Iten  "until  pairi."  The  latter  section  creates  no  perpetua' 
Hen. 

Appeal  from  ^farshalt  District  Court. — Jambs  W.  Wiu-ett. 
Judge. 
Monday,.  June  25,  1917. 
Action   in   equity  to   quiet  title  to   land   and   for  an 
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iujunction.  Decree  for  plaintiffs,  and  defendants  appeal. 
The  material  (acts  are  stated  in  the  opinion. — Affirmed. 

George  Cosson,  Attorney  General,  C.  A.  Robbing,  Rosa 
R.  iloicry.  Assistant  Attorneys  General,  M.  M.  O'Bryan 
and  B.  A".  Farber,  for  appellants. 

Carney  rf  Carney,  and  B.  L.  Burriit,  for  appellees. 

Weaver,  J. — There  is  no  dispute  ns  to 
1.  JcDaKKrr;  the  facta.     On  April  30,  1879,  in  an  action 

onentiT'^nir-  *''*°  pending  in  the  district  court  of  Mar- 
rt^rwi  prop-  gjiaii  County,  one  John  Payette  was  con- 
victed of  maintaining  a  liquor  nuisance,  and 
judgment  Tas  then  and  there  entered,  imposing  upon  him 
a  fine  of  HOO  and  costs.  Thereafter,  on  November  8,  1879, 
in  a  similar  proceeding  in  the  same  court,  he  was  again 
convicted,  and  adjudged  to  pay  a  fine  of  foO  and  costs. 
These  judgments,  so  far  as  the  record  shows,  have  never 
been  paid.  On  June  i9,  1899,  Bridget  Payette,  wife  of  the 
said  John  Pnyette,  died  intestate,  leaving  certain  land, 
which  is  described'  as  Lot  6  of  the  X.  E.  14  of  S.  W.  i^  of 
Section  35,  Township  Sj,  Range  18,  and  an  undivided  half 
of  Lot  4,  Block  3,  in  Glick  &  Willigrod'a  Addition  to  Mar- 
shalltown,  the  other  undivided  half  of  said  lot  being  then 
owned  by  her  husband,  John  Payette,  who  survived  her 
about  15  years,  dying  intestate,  May  17,  1914.  After  the 
death  of  John  Payette,  the  board  of  supervisors  of  Mar- 
shall Connty  procured  the  issuance  of  executions  upon  the 
above-mentioned  judgments,  and  levied  npon  said  land  as 
being  subject  to  the  payment  thereof,  and  also  t-aused  th« 
administrator  of  said  estate  to  be  garnished  to  enforce 
payment  of  the  said  claims.  The  plaintiffs,  who  ai-e  the  chil- 
droi  and  heirs  at  law  of  both  Bridget  Payette  and  John 
Pa;Fette,  bring  this  action  in  equity.  Betting  up  the  facts  as 
here  related,  and  allege  that  tbey  are  the  owners  of  said 
lands  and  that  no  part  thereof  is  liable  or  iiubject  to  the 
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paymeQt  of  aaid  judgments,  action  upoo  wbicb,  the;  aver,  is 
barred  bj  the  statute  of  limitations,  and  tbat  rigbt  to  have 
an  execution  tbereon  baB  long  since  expired.  They  there- 
fore ask  to  have  the  title  quieted  in  thein,  and  that  further 
attempt  to  enforce  said  executions  by  levy  upon  or  sale  of 
the  property  be  enjoined. 

By  their  answer,  the  board  of  supervisors  and  the 
sheriff  holding  the  executions  admit  the  devolution  of  the 
title  upon  plaintiffs  as  pleaded  in  the  petition,  but  aver  that 
the  share  therein  which  John  Payette  had  and  acquired  in 
bis  lifetime  became  subject  to  the  lien  ot  said  jadgmenti, 
and  that  said  liens  are  ^till  valid  and  enforceable  by  exe- 
cution for  the  benefit  of  Marshall  County  and  its  temporary 
school  fund,  and  tBey  ash  a  decree  confirming  their  right 
to  proceed  with  the  sberifE's  sale. 

The  State  of  Iowa  also  appeared  and  intervened,  stat- 
ing iu  its  petition  that  it  had  an  interest  in  the  coatroversy 
in  common  with  Marshall  County  and  adverse  to  the  plain- 
tiffs. It  alleges  no  facta  on  which  such  claim  is  asserted, 
but  asks  that  the  judgments  be  decreed  to  be  a  lien  upon 
the  property. 

Plaintiffs  demurred  generally  to  the  answer  of  the  de- 
fendants and  the  petition  of  intervention.  Both  demurrers 
were  sustained,  as  was  also  a  demurrer  to  the  defendants' 
cross-petition. 

I.     In    their  argument   to  this  court, 

^"  oF"iS?oSS:        tlie  defendants  first  rely  upon   the  proposi- 

!fiRe™Dd°iiia-     tiou  that  the  right  to  enforce  the  judgment 

Dom^ii  "ij-       against  the  lands  is  protected  aud  preserved 

■tcictir  conn-     bv  virtue  of  the  general  rule  that  statutes 

tj  matte™.  ° 

of  limitations  do  not  operate  against  the 
sovereign  or  the  government,  whether  state  or  Federal. 
The  general  soundness  ot  this  rule  will  not  be  questioned, 
but  the  propriety  of  its  application  to  the  case  at  bar  Is 
not  BO  clear.    Though  the  State  for  some  reason  made  it- 
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self  a  party  to  the  caae  by  intervention,  it  faila  to  allege 
or  Barest  a  single  fact,  except  to  say  it  is  interested  in  the 
matter  in  controvei-sy  with  the  defendants  and  against 
the  plaintiffs.  Nor  is  any  attempt  made  in  argument  to 
enlighten  the  court  on  that  subject,  and  we  think  the  case 
IB  to  lie  treated  and  disposed  of  precisely  as  it  would  have 
been  had  the  intervention  not  been  made.  It  is  true  that 
the  judgments  were  entered  in  actions  prosecuted  in  thtj 
name  of  the  State  of  Iowa,  but  a  judgment  in  a  case  of 
that  nature  and  the  money  collected  thereon  do  not  belong 
to  the  slate,  but  to  the  county,  for  the  use  of  its  temporary 
sehool  fund.  The  state's  interest,  if  any,  Is  merely  nominal, 
and  it  is  settled  in  this  jurisdiction  that,  where  the  state 
stands  in  a  merely  representative  capacity  arid  not  in  the 
exercise  of  its  sovereignty,  its  exemption  from  the  statute 
of  limitations  is  not  effectual.  State  v.  Henderson,  40  Iowa 
242. 

This  brings  us  to  the  next  and  more  pertinent  inquiry, 
whether,  under  the  circumstances  of  this  case,  the  county  is 
to  be  regarded  as  a  mere  arm  or  Instrument  of  the  state's 
sovereignty,  and  therefore  entitled  to  an  exemption  from  the 
effect  or"  the  statute  of  limitations.  Reference  to  the  prec- 
edents seems  to  indicate  that,  where  the  claim  made  by  the' 
county  Is  in  its  own  right  or  interest,  and  not  in  the  inter- 
est of  the  state  or  general  public,  the  limitation  is  appli- 
cable to  the  same  extent  as  if  the  action  were  brought  by 
an  individual.  Brotcn  v.  Painter,  44  Iowa  368;  Bartman  f. 
Hunter,  56  Ohio  St.  175 ;  County  of  St.  Cluirlea  v.  Powell, 
22  Mo.  525 ;  H.  d  T.  C.  R.  Co.  v.  Travis  Counttj,  62  Tex. 
16;  San  FranciacQ  v.  Jones,  20  Fed.  188;  Perry  County  v. 
Selma  M.  tC  M.  B.  Co.,  58  Ala.  646;  Ouachita  v.  Tufts,  43 
Ark,  136;  Chamierlain  v.  Board  Supervisors  Laicrence  Co., 
71  Miss.  949,  The  same  principle  has  been  recognised  by 
this  court  in  City  of  Pella  v.  Scholte,  24  Iowa  283,  298, 
and  County  of  Dea  Moines  v.   Barker,  34   Iowa  84.     The 
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connt.v  iu  thiij  iustunce  in  senking  the  enforcement  uf  the 
Payette  judgments,  not  for  the  use  or  benefit  of  the  state 
nor  for  the  use  or  benefit  of  the  general  public  of  the 
utate.  but  solely  iu  its  own  interest  and  in  the  interest  of 
that  particular  part  or  fraction  of  the  public  witbin  its 
local  jurisdictiou.  The  oouuty  is  not  the  state  (I'err^ 
County  V.  Selma  M.  d  M.  R.  Co.,  58  Ala.  559),  and  tile  rea- 
sons upon  which  the  rule  A'uWwiw  tempu«  occurrit  rcgi  is 
supposed  to  rest,  liave  little  or  very  restricted  application 
to  the  minor  municipalities  of  the  state, 

II.  But  irrespective  of  the  effect  of  the  general  stat- 
ute of  limitations,  there  is  another  insuperable  objection  to 
the  claim  or  right  asserted  by  the  appellants.  Even  if  tho 
jndpiuents  could  be  held  not  subject  to  the  statute  of  limi- 
tations, neither  the  county  uor  the  state  could  uow  enforce 
collections  thei-eof  against  the  property,  title  to  which  has 
passed  to  the  plaintiffs,  unless  the  court  could  further  hnil 
or  say  that  the  judgments  are  and  at  all  times  have  been  a 
lien  upon  said  property.  In  the  absence  of  statute  there- 
for, a  mere  personal  judgment  at  law  is  never  a  lien  upon 
the  defendant's  property  without  levy  of  execution,  and 
when  i^uch  statute  exists,  the  lien  so  provided  is  measured 
and  controlled  by  its  terms.  Our  statute  upon  this  sub- 
ject is  as  follows : 

"Judgments  in  the  Supreme  or  district  court  of  tbid 
state,  or  in  the  circuit  or  district  court  of  the  United  States 
within  the  state,  are  liens  upon  the  i-eal  estate  •  •  • 
for  the  period  of  ten  years  from  the  (late  of  the  judgment." 
Section  3801,  Code,  1897. 

Thus  it  will  be  seen  that  the  very  euactment  whicb 
creates  the  lien  provides  in  express  terjns  for  the  period 
of  its  existence.  This  is  not  a  statute  of  limitation  upon 
a  right  of  action  which  may  he  of  no  avail  as  against  the 
sovereign  authority  of  the  state.  It  does  no  more  than  to 
fix  a  period  of  time  within  which  a  party,  having  obtained 
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a  judgment,  may  follow  the  defendant's  real  estate  into 
the  bands  of  grantees.  If  he  fails  to  araii  himself  of  snch 
privilege  within  the  time  flxed,  the  right  expires,  and  he 
must  enforce  his  judgment,  if  at  all,  by  the  usnal  method 
of  levy  and  sale  upon  snch  property'  as  he  can  find  belong- 
ing to  the  jndgment  debtor,  uDaidfd  by  a  statutory  lien. 
The  court  has  no  power  to  extend  its  life,  nor  can  the  offi- 
cers of  the  state  prolong  it  by  neglecting  to  make  use  of  its 
beneflta.  See  Atbce  i:  Curtis.  77  Iowa  644.  If  Payette 
owned  any  non -exempt  real  estate  in  Marshall  County 
when  these  judgments  were  entered,  or  if  he  acquired  any 
within  the  succeeding  llVyear  period,  the  statutory  lien 
attached  thereto  at  once,  and  might  have  been  enforced  at 
any  time  within  10  years  from  the  date  of  the  judgment. 
They  were  not  so  enforced.  Indeed,  except  as  to  the  un- 
divided balf  of  Lot  4,  the  judgment  could  not  have  been 
a  lien  on  the  property  at  any  time;  for  he  did  not  acquire 
any  title  thereto  until  the  death  of  his  wife,  in  the  year 
1S99,  20  years  after  the  date  of  the  judgments,  and  1ft 
•years  after  the  time  when  the  judgments  could  constitute 
or  become  a  lien  under  the  statute.  It  follows  of  neces- 
sity that  plaintiffs  hold  the  title  to  the  property  in  con- 
troversy unincumbered  by  any  lien  thereon  in  favor  of 
either  state  or  county,  and  that  the  trial  court  was  right  in 
so  holding. 

III.  .\p])ellant.4  further  assert  claim 
'''  Lioua>s^'i^E-  *"  ^  ''*^"  under  the  terms  of  Code  Section 
Btn'on  reoi"'  -4:1:!,  which  provides  tluit  judgments  for 
flues  and  cosf-t  for  violating  the  liquor  hiws 
may  be  collected  as  a  charge  against  the  jnoperty,  both 
personal  and  real,  used  or  occupied  for  such  unlawful  pur- 
pose, and  that  such  chaise  shall  he  a  lien  on  the  property 
until  paid.  We  shall  not  attein])t  to  consider  the  extent 
ot  effect  of  the  lien  thus  pi-ovided  for  by  statute,  except  t.' 
*ay   that   we  think   it  ought   not  to,   and   cannot,   be  con- 
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strued  to  provide  a  perpetnal  lien  on  the  property.  There 
is  nothing  in  the  etatute  which  excepts  such  a  judgment 
from  the  general  statute  which  limits  the  effective  life  of 
a  judgment  of  a  court  of  record  to  the  period  of  20  yeare, 
and,  in  our  opinion,  the  lien  meutiooed  must  be  held  to 
expire  with  it. 

The  issue  joined  as  between  defendants  and  appellee 
Hoes  relates  to  a  subsidiarv  matter  which  an  afSrmance 
upon  the  other  isRues  renders  of  no  Importance  at  this 
time. 

The  decree  below  is  right,  and  it  is  therefore — Affirmed. 

<i.\YNOi{,  C  J.,  Preston  and  Stevens,  JJ.,  concur. 


■Tenxib   C.    Semmons,   Api>ellant,   v.   National   Tr-welers' 
Benefit   .\ssociatios.  Appellee. 

UTSUBANOE:  Accident  InBuiauce — Accidental  Injury  and  Sola 
1  Omim  of  Deatli— Degree  of  Proof.  Harmonioue,  coaalstent  and 
related  facts  and  clrcumatancea  may  be  such  aa  to  eatabllah, 
prima  facie,  (a)  that  an  Injury  was  accidental,  and  (b)  Uiq^ 
such  Injury  was  the  sole  cause  o(  death,  even  though  thttre  U 
no  expert  medical  testimony  (n  tupport  of  the  latter. 

PRINCIPLE  APPLIED:  Ice  trom  mcltijg  anew  had.  durlnp 
an  afternoon,  accumulated  ou  flv«  steps  leading  to  a  porch,  and 
particularly  on  the  top  step.  The  insured  came  home  after 
dark,  and  was  heard  to  come  up  the  walk  and  stefs  at  Ills  uaual 
walk.  When  the  top  step  was  reached,  the  wife  heard  e  "thud" 
aa  though  a  person  had  fallen,  and  a  scraping  sound  as  though 
the  person  had  allcl  down  the  steps  This  was  followed  by  low. 
continuous,  monotonous  talking,  but  no  cry  for  help.  A  sound 
followed  as  though  someone  was  crawling  up  the  steps  on  his 
knees.  The  wife  opened  the  door,  and  discovered  the  insured 
aimlessly  walking  around  on  the  porch  in  a  dazed  condition. 
He  was  taken  Inside  the  house.  He  was  very  pale.  His  talk 
was.  at  flrat,  Incoherent.  Later,  he  said  he  slipped  on  (be  steps 
and  fell  to  the  walk.  No  marks  of  injury  appeared  on  the  body. 
He  remained  conecinus  for  two  hours,  then  became  unconaclous 
and  so  remained  to  the  lime  of  his  death,  seven  hours  latar. 
In  the  meantime,  a  doctor  was  called.    Thpre  was  evidence  pos- 
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Blbl7  landing  to  Bbow  that  Insured  was  then  partly  paralyzed, 
hut  there  was  no  showing  ol  any  prcdlapoaltlon  to  apoplexy  or 
paralyela.  After  he  was  taken  Into  the  taouee,  he  vamlted  a 
bloody,  watery  substance.  He  had  not  been  well  tor  two  years 
prior  to  his  death,  and  bad  quite  largely  given  up  business,  but 
was,  at  all  times,  up  and  around  the  city.  The  nature  or  extent 
of  his  aliment  did  not  appear.  Prior  to  hia  Injury  on  the  night 
In  question,  be  was  In  his  tiaual  health.  In  an  action  on  the 
policy,  there  was  no  medical  testimony  that  the  fall  (If  he  did 
fall)  did  or  might  have  caused  his  de.ith. 

Held,  the  record  would  Justity  the  Jury  in  finding  (a)  that 
the  Injured  person  was  "accidentally"  Injured,  and  <b)  that 
such  Injury  was  the  sole  cause  of  death. 

EVIDENCE:     Presumption — Witholding  Evidence.     No  untavorabl« 
2     presumption  is  raised  against  one  who  falls  to  call  physicians 
on  the  Issue  as  to  the  cause  of  death  of  a  party  in.  question 
when  such  pbyalolans  are  equally  accessible  to  both  parties. 

Appeal  from  Story  District  Court. — E.  M.  McCall,  Judge. 

MoNi>Ay,  June  25,  1917. 

Action  at  law,  brought  by  plaintiff  as  benedciury  in  a 
certificate  of  membership  issued  by  defendant  to  W.  J. 
Semmons.  Plaintiff  claimed  that  deceased  met  bis  death 
as  a  resnlt  of  bodily  injuries  effected  by  accidentally  fall- 
ing upon  an  icy  step.  Trial  to  a  jury.  At  the  close  of 
plaintiff's  evidence,  defendant  moved  for  a  directed  verdict 
in  its  favor,  which  was  sustained.  The  plaintiff  appeals. — 
Jieveraed  and  remanded. 

C.  O.  Lee,  and  /.  R.  Meltzer,  for  iippellant. 

Carr,  Carr  rf  Evans,  J.  Y.  Luke,  nud  E.  H.  Addixon, 

for  appellee. 

Preston,  J.— I'laiutiff     sought     to     re- 

'■  iMM^Toinr-     c»Ter   |5,000  upon   a    certiecate,    olaimin; 

dporai  injnry      that   asflurcd   accidentally  slipped   and   fell 
and  •oJp  e*av>       .  ,     ., 

of  dfsih:  de-     violeutlv  upon  an  icv  step  on  the  night  of 
gret  at  proof.  '        '^  •  *^  " 

Febnmry  6,  1915,  which  effected  bodily  in- 
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juries  that  i-eswlted  in  his  death  withhi  a  few  hours  there- 
after. 

That  assured  was  in  good  staiidiDg,  tbat  he  died  ou 
the  date  alleged,  and  tbat  notice  and  proof  of  death  were 
given,  wan  admitted.  The  only  qu^fition  in  (lUpnte  whh 
whether  the  death  of  decensied  resulted  from  injuries  ef- 
feeted  hy  accidental  means.  The  main  question  is  wheth- 
er it  wafl  nereaaar.v,  under  the  circumstances  shown,  to  call 
medical  witnesses  to  show  that  the  death  of  deceased  re- 
sulted from  the  injuries  which  he  received  on  the  evening 
in  question.  Appellee  states  the  proposition  this  war:  The 
decisive  question  is  whether  the  evidence  was  sufficient  to 
establish  the  allegation  tbat  asHured's  death  resulted  from 
bodily  injuries  "effected  directly  and  independently  of  all 
other  cau!4eN,  through  external,  violent  and  accidental 
means."  Appellee's  contention  is  that  there  is  no  direct 
evidence  to  establish  that  fact,  and  that  the  circumstan- 
tial eviden<-e  is  insufficient  to  show  that  the  death  of  the 
assured  resulted  from  accident.  They  say  there  may  be 
direct  evidence  that  deceased  fell  on  the  porch,  but  that 
the  direct  evidence  does  not  show  that  such  fall  produced 
fatal  injuries.  Reveral  separate  reasons  were  stated  in  the 
motion  to  direct  a  verdict,  but  it  is  conceded  that  the  real 
ground  of  the  motion  was  that  the  evidence  was  insuffi- 
cient to  justify  a  verdict  in  plaintiff'^  favor,  for  the  rea- 
son tbat  the  evidence  fails  to  show  that  the  death  of  the 
assured  resulted  from  a  bodily  injury  accidentally  re- 
ceived. 

The  trial  court  adopted  defendant's  theory,  and.  in  rul- 
ing upon  the  motion,  said,  in  substance: 

"The  record  is  silent  as  to  whether  or  not  the  injory 
which  the  assured  received,  if  he  received  one,  could  have 
caused  his  death.  No  witness,  physician  or  layman,  has 
testified  that  his  death  might  have  resulted  or  could  have 
resulted   from   the  injury   which  he  received,  if  he  did  re- 
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ceive  one,  tliat  ereuing  un  the  poicli.  It  i^tiikes  ine  tliflt, 
under  the  circumetances,  the  court  i-oultl  not  permit  a  ver- 
dict to  stand  if  one  were  rendered,  in  tlie  absence  of  any 
showing  that  the  cause  of  the  death  of  Mr.  Semmons  va& 
the  injury  which  he  i-eceived  on  the  jiorcli  tlie  night  before 
his  death.'' 

The  defendant  altiu  contends,  and  cites  aiUhurity  to 
the  effect,  that  a  tlieory  canuot  be  «aid  to  be  estnblislied 
by  circumstaDtial  evidence,  even  in  a  civil  action,  nnlesH 
the  facts  relied  upon  are  of  siuh  a  nature  and  so  related  to 
each  other  tliat  it  in  tlie  only  concluBion  that  can  fairly  or 
reasonably  be  drawn  from  tliem,  and  that  it  i8  not  suifi- 
cient  that  thei'  may  be  consistent  with  tiiat  tlieory,  for 
that  may  be  true  and  yet  liave  no  tendency  to  prove  the 
theory;  and  many  authoritiea  are  cited  to  the  further 
proposition  that,  if  otiier  conclueions  than  tliat  contended 
for  may  reanonably  be  drawn  as  to  the  cause  of  the  injury, 
from  the  facts  in  evidence,  the  evidence  does  not  support  the 
conclusion  sought  to  be  drawn  from  it,  etc.  Tbeae  legal 
propositions  are  not  disputed  by  appellant. 

The  certificate  provides  that  the  association  ''does 
hereby  ac(«pt  W.  J.  SemmonB  •  •  •  an^  does  hereby 
insure  said  member  •  •  •  tigaiu^t  loss  of  life,  limb, 
sight  and  time  resulting  from  bodily  injuries  (hereinafter 
called  "fcucb  injuries')  effected  directly  and  independently 
of  all  other  causes  through  external,  violent  and  acci- 
dental means." 

It  will  he  necessary  to  refer  to  the  testimony  bearing 
upon  the  point  in  controversy,  and  this  we  will  now  pro- 
ceed to  do  as  brit'tiv  as  may  be.  There  was  evidence  from 
which  the  jury  could  have  found  that,  prior  to  the  date  in 
question,  a  heavy  snow  had  fallen;  the  snow  had  melted  to 
some  extent  on  the  afternoon  of  February  6th  and  that 
evening  it  turned  cold,  and  the  melted  snow  was  turned  to 
ice.     ['pon   the  south  side  of  the  Semmons  rcKideiicc  wiw 
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a  porcti  with  five  steps  from  the  walk  to  the  porch,  and 
there  were  two  steps  from  the  street  to  the  walk.  There 
were  no  eaves  upon  the  porch  to  which  this  walk  and  steps 
led.  The  afternoou  of  the  6th,  the  snow  had  been  melting 
npon  the  roof  of  the  porch  and  tfe  water  had  been  mnning 
down  upon  the  steps;  ice  had  formed,  particularly  upon  the 
top  step.  On  the  date  in  question,  deceased  was  in  bis  usual 
health;  he  had  been  to  a  funeral  that  afternoon,  and  after 
the  fnneral  he  had  remained  down  town  until  dinner 
time.  After  dinner  he  had  gone  down  town  for  the  mail 
at  about  8:10  P.  M.  While  down  town,  he  was  observed  by 
witnesses  who  testify  that  he  was  then  apparently  in  his 
asual  health.  Just  before  9  o'clock  that  evening,  he  was 
heard  by  his  wife  coming  along  the  street  returning  home. 
An  ell  of  the  houBe  is  located  about  14  or  15  feet  from  the 
sidewalk  on  the  street;  this  ell  is  octagon  shaped,  and  in 
it  were  three  windows.  Mrs.  Semmons  was  sitting  in  the 
octagon  reading.  The  frozen  anow  and  ice  gave  a  crunch- 
ing noise  to  footsteps.  Mrs.  Semmons  rec(%nized  the  foot- 
steps of  her  husband,  and  that  he  was  walking  at  his  usual 
gait;  she  heard  him  come  into  the  yard  up  the  steps  from 
the  sidewalk  to  the  yard  walk,  and  up  the  steps  to  the 
porch  until  he  reached  the  top  step,  when  she  heard  a  noise 
like  fl  thud  upon  the  step.  A  part  of  the  testimony  of 
plaintiff  follows: 

"I  did  not  observe  anything  unusual  about  his  condi- 
tion when  he  left  the  bouse  to  go  down  town  that  even- 
ing. I  think  he  left  about  10  minutes  past  eight,  and  was 
gone  more  than  a  half  hour,  but  I  don't  think  quite  three 
quarters.  I  think  he  returned  10  or  15  minnte^  before  9. 
It  is  Sy2  blocks  froifi  our  home  to  the  post  office.  I  know 
his  walk  and  heard  him  coming,  and  he  was  walking  about 
as  usual,  about  his  usual  gait.  The  next  day  I  obserred 
the  condition  of  the  steps,  and  they  were  very  icy.  After 
hearing  Mr.  Semmons  coming  along  Eighth  Street  by  the 
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window  where  I  was  sitting,  I  heard  him  turn  in  and  walk 
up  the  2  steps  and  walk  the  length  of  the  walk  to  the  porch 
steps  and  walk  np  the  5  steps — up,  I  think,  to  the  top  step 
Then  there  was  a  thud  of  some  kind.  I  did  not  know  ex- 
actly what  bad  happened.  I  imagine  that  he  came  to  the 
top  step.  I  next  heard  a  rattling  down  the  steps;  then  I 
heard  talking  at  the  foot  of  the  steps.  About  a  week  or 
two  before  this,  some  children  had  been  playing  upon  the 
steps — I  suppose  it  was  children — who  had  left  a  box  of 
little  condensed  milk  cans  sitting  on  the  steps — there  was 
a  place  at  the  end  of  the  steps  for  the  children  to  play. 
I  didn't  go  to  the  door  immediately,  and  I  heard  a  noise  on 
the  steps  as  though  someone — it  didn't  sound  like  foot- 
-steps;  it  sonnded  more  like  someone  on  their  knees — but  I 
could  hear  the  weight  on  the  ice  as  they  were  moving 
aronnd,  and  tbey  continued  up  the  steps  in  that  way,  mor- 
iog  back  and  forth,  a  noise  as  someone  on  the  ice;  it  didn't 
sound  like  a  nuin's  footsteps,  but  souuded  more  like  a  man 
crawling  up  steps.  There  was  talking  all  the  time  in  just 
a  conversational  tone,  but  no  one  wa3  calling  for  help  or 
anything  of  that  kind.  It  came  along  up  to  the  top  of  the 
steps.  The  talk  continued  right  along,  and  the  same  noise, 
as  though  someone  was  going  back  and  forth  on  the  step^. 
or  crawling  up  the  steps;  and  when  they  got  to  the  top 
s,tep,  I  went  to  the  door  and  was  going  to  open  it,  and  then 
thought  I  wouldn't.  The  talk  ceased  for  just  a  moment  and 
they  were  quiet,  so  I  went  to  open  the  door,  and  then  it 
seems  as  if  someone  got  up  to  their  feet,  and  then  I  heard 
footsteps  going  round  and  round  on  the  porch,  and  then  I 
knew  something  was  wrong  and  I  threw  the  door  open. 
When  I  opened  the  door,  Mr.  Semmons  stopped  and  put  bis 
hand  out,  but  he  wasn't  reaching  towards  the  door.  I 
took  him  hy  the  arm  and  led  him  into  the  house.  He 
walked  in  and  took  off  his  gloves  and  laid  them  on  the 
■stand,  and  T  Iwlieve  he  took  his  hat  off  himself,  and  then  I 
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helped  him  to  take  off  his  overcoat.  I  asked  him  what  wax 
the  matter,  if  he  got  hurt,  and  at  first  I  couldn't  under- 
stand what  he  said;  each  time  he  would  say  something  that 
ended  up  with  'walk;'  I  couldn't  understand  whether  h« 
siiid  he  liad  walked  too  much  or  what,  and  I  said,  '!  can't 
underRtund  what  3011  say,'  and  then  he  took  both  handK 
and  took  hold  of  his  leg  and  pushed  his  leg  along  the  floor. 
Q.  Wliat  did  von  say  after  he  did  that?  A.  I  said,  Hih. 
yon  slipped  on  the  steps  and  fell  to  the  walk?"  and  he  said, 
'Yes.'  Q.  Did  you  hear  what  was  said  by  Mr.  Semmonx 
to  Dr.  Proctor  about  what  happened  to  him?  A.  Yes,  sir. 
Q,  What  did  Mr.  Semmons  say?  A.  T>r.  Proctor  said. 
■How  did  this  happen — what  were  you  doing  when  tbif 
ranie  on?'  H-  What  did  Mr.  Emmons  say?  A.  He 
said,  'I  fell  on  the  steps.'  •  •  •  When  I  opened  the 
door  and  found  my  husband  on  the  porch,  I  heard  hiaj 
walking,  but  he  stopped  and  stood  still  and  reached  ODt; 
he  did  not  speak  outside,  and  I  could  not  understaod  at 
first  what  be  said  when  he  first  came  in.  He  looked  very 
pale,  and  looked  quite  dazed — I  should  think  you  won]d 
express  it  that  way ;  he  vomited,  ,  and  it  looked  quite 
bloody,  watery  and  bloody — not  thick  blood,  but  red  tike 
blood  and  water.  Mr.  ^emnions  remained  conscious  after 
be  came  in  until  after  11  o'clock.  He  died  about  (!  o'clock 
Sunday  morning,  without  regaining  consciousness.  After 
he  came  in.  he  sat  «p  long  enough  for  me  to  prepare  the 

<'OHCh." 

On  cross-examination,  she  said,  among  otJier  things: 
"There  is  a  kind  of  a  noise  you  would  term  a  thud,  a 
falling  body.  Q.  Was  that  such  a  one  as  the  weight  of  a 
man  would  make — is  that  what  you  mean?  A.  Yes.  After 
I  laid  my  paper  down,  I  sat  and  listened  and  wondered 
what  was  going  on  outside.  After  the  thud  came,  I  hcanl 
somotliing  rattling  down  the  steps — some  noise  on  the  steps; 
then  I  heard  talking  at  the  foot  of  the  rtteps  leading  into 
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the  honee.  Q.  What  did  you  do  then?  A.  I  Btill  won- 
dered; T  W.18  more  surprised  thao  ever,  asd  couldn't  ud- 
derstand  who  was  talking,  becaufte  I  knew  no  one  came 
with  Mr.  Semmons,  and  I  couldn't  understand  who  he 
could  be  talking  to.  The  talking  was  in  a  conversational 
tone  and  just  a  monotone;  there  was  no  calling  for  help, 
nnd  I  thought  it  was  strange.  1  knew  no  one  came  with 
him.  and  the  only  thing  that  I  could  think  of  waa  that  these 
children  had  come  down  again,  and  it  passed  through  my 
mind  that  he  must  have  caught  the  children,  and  when  T 
heard  the  noise  which  must  have  been  him  crawling  up  the 
steps,  I  thought  it  the  children.  Undoubtedly  it  was  Mr. 
Semmons  getting  to  his  feet,  because  it  sounded  like  it: 
the  noise  sounded  like  he  was  feeling  his  way  up  and 
(■rawliug  up  the  ■steps.'' 
She  also  testified: 

"I  put  him  in  the  chair  first  and  rubbed  his  head,  and 
then  went  to  the  kitchen  and  got  water  and  bathed  hiR 
head  and  face,  and  he  seemed  to  get  better.  When  he 
came  in,  he  was  quite  pale  looking,  and  then  he  got  so  he 
looked  more  natural  after  I  bathed  him  and  rubbed  tain 
faee.  Q.  Did  you  call  a  doctor?  A.  No.  I  told  him  to 
sit  still  in  the  chair  and  I  would  go  upstairs  and  get  clothes 
aad  quilts,  and  I  did,  and  he  took  hold  of  the  chair  and 
moved  the  chair  back  and  forth  this  way  and  bronght 
himself  to  the  conch,  and  then  he  got  off  and  took  hold  of 
my  arm  and  got  on  the  couch.  Then  I  called  Dr.  Proctor.  He 
did  not  come  immediately,  and  Mr.  Remmons  asked  me  if  I 
had  called  the  doctor,  and  I  said  'Yes,'  and  he  said,  'You  bet- 
ter call  again,'  and  I  called  again.  Dr.  Proctor  gave  him 
two  treatments.  A  little  bit  the  first  time,  and  then  went 
bark  and  treated  him  again.  This  was  the  same  evening. 
The  doctor  came  within  10  or  15  minutes  after  we  called 
for  him,  and  got  there  very  soon.  The  doctor  came  within 
20  minutes  after  I  got  Mr.  f^emmons  in  the  house." 
Vol.  180  lA.— 43 
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It  is  appellant's  contention  that  the  statemente  by  de- 
ceased and  the  conversation  between  him  and  others  are 
a  part  of  the  res  gestae,  and  we  do  not  anderstand  appellee 
to  question  this.  From  the  evidence  before  set  out,  it  is 
contended  by  appellant  that  the  evidence  was  sufficient  to 
take  the  case  to  the  jury  on  ber  theory  that  the  fall  by 
deceased  was  accidental,  and  that  the  death  of  deceased  re- 
sulted from  bodily  injuries,  effected  directly  and  independ- 
ently of  all  other  causes,  through  external,  violent  and  acci- 
dental means.  The  theory  is  that  it  is  the  bodily  injuries 
and  not  the  loss  of  life  that  inuat  be  effected  directly  and 
independently  of  all  other  canses,  etc. 

The  evidence  opposed  to  this,  which  defendant  con- 
tends presents  the  question  whether  or  not  it  was  not  as 
likely  that  the  death  of  deceased  was  from  ill  health  as 
from  the  injuries  in  the  fall,  is  substantially  this:  Dr. 
Maxwell  testified: 

"I  am  a  physician  and  surgeon  and  reside  at  Ames, 
and  knew  Mr.  gemmons  daring  his  lifetime.  •  •  •  f 
knew  about  Mr.  Semmons  being  ill,  but  I  don't  know  how 
Jong  I  knew  it.  I  knew  he  had  been  ill  and  had  given  np 
his  business  and  did  that  on  account  of  his  health;  I  also 
knew  that  he  had  gone  abroad  on  account  of  his  health.  1 
don't  know  how  long  he  had  been  about  Ames  after  hin 
retnrn  from  Europe  and  prior  to  his  death,  but  I  knew 
he  had  gone  to  Europe  and  come  back.  I  saw  him  on  the 
strtets  of  Ames  every  few  days.  I  would  see  him  once 
or  twice  a  week.  Q.  When  you  -atty  you  noticed  nothinf; 
unusual  about" him  (the  evening  before  he  died),  you  mean 
that  he  looked  the  same  that  evening  as  he  did  wh«i  yon 
saw  him  other  times,  after  his  return  from  Europe?  A. 
As  far  as  I  observed  bim.  Q.  Was  there  anything  that 
evening  that  called  your  attention  especially  to  him?  A. 
No,  sir.     Q.     Anything  about  his  appearance  that  was  dlf- 
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ferait  from  what  it  had  been  for  the  past  few  months?    A. 
No,  air." 

Plaintiff  testified  fai-ther: 

"Q.  You  knew  your  husband  was  in  bad  health,  didn't 
yon?  A.  His  health  was  not  very  good,  but  he  was  able 
to  go  around  all  the  time,  never  was  sick  a  day.  He  had 
not  been  perfectly  well  for  two  years,  and  was  as  well  that 
night  as  usual.  Q.  You  answered,  in  answering  Judge 
Lee,  that  he  was  net  any  different  from  usual  that  night; 
now  I  will  ask  you  what  you  understand  his  usual  condi- 
tion was?  A.  He  was  not  any  worse — that  is,  he  was  not 
sick,  or  was  not  any  better;  he  was  about  as  he  had  been. 
Q.  How  had  he  been?  A.  He  bad  been  able  to  go  about 
hii  work  all  the  time.  He  got  up  in  the  morning  and 
went  down  town  at  eight  o'clock,  as  he  always  did  when 
he  was  in  business.  He  bad  beeu  doing  some  insurance, 
and  came  home  to  dinner  at  twelve  o'clock,  and  went  down 
town  in  the  afternoon  again  •  •  *.  About  eleven 
o'clock.  Dr.  Proetor  called  Dr.  Bush,  who  came  inside  of 
ten  minutes  and  stayed  until  about  half  past  one.  I 
heard  Dr.  Proctor  tell  Dr.  Bush  that  Mr.  Semmons  was 
paralyzed — that  he  was  paralyzed  partly — and  he  thought 
perhaps  bleeding  him  would  help  fiome,  or  something  to 
that  effect." 

We  understand  appellee  to  make  some  claim  also  as  to 
the  answers  to  questions  before  set  out,  which  are: 

"Q  What  did  Mr,  Semmons  say?  A.  Dr.  Proctor 
said :  'How  did  this  happen — what  were  you  doing  when  - 
this  came  on?'  Q.  What  did  Mr.  Semmons  say?  A.  He 
said,  'I  fell  on  the  steps.' " 

The  thought  is,  as  we  understand  it,  that  from  this 
question  there  is  an  inference  that  some  trouble  came  on. 
fiut  it  will  be  observed  that  the  question  is  a  compound 
one,  and  the  answer  that  deceased  said  he  fell  on  the  steps 
conld  apply  to  the  first  part  of  the  question  as  well  as  the 
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liittei-  part,  and  we  tliinli  is  directly  responsive  to  the  first 
part  of  the  quet^tion  as  to  how  it  happened. 

1.  Ab  to  the  first  propositiou :  Was  the  evidence  suffi- 
cieut  in  connection  with  the  declarations  of  deceased,  to 
take  the  case  to  the  jury  on  plaintiff's  theory  that  deceased 
was  injured  accidentally,  and  that  his  death  was  the  re- 
sult of  such  injuries,  without  testimony  of  medical  wit- 
iiefiseK  (o  show  that  fact?  We  think  this  question  must  be 
ani?wtred  in  the  aflQnnative.  There  are  cases  where  mal- 
practice is  chained,  as  in  Eicing  v.  Goodc,  78  Fed.  442,  and 
Wade,  Malpractice  CaKew,  pages  503,  5(15,  holding  that, 
when  a  case  concerns  the  highly  3pe<-ialized  art  of  treat- 
iiijr  an  eye  for  cataract,  etc.,  witii  respect  to  which  a  lay- 
man can  hare  no  knowledge  at  all.  the  court  and  jury  must 
de|)end  on  expert  evidence.  It  was  said  also  in  the  same 
case  that  in  many  cases  expert  testimony,  though  all  tend- 
ing one  way,  is  not  conclusive  upon  the  court  and  jury,  but 
the  latter,  us  men  of  affairs,  may  draw  their  own  infer- 
ences from  the  facts  and  accept  or  reject  the  statements  of 
experts;  but  such  cases  are  where  the  subject  of  discus- 
sion is  on  the  border  line  between  the  domain  of  general 
and  expert  knowledge,  etc.  But  we  think  the  instant  case 
is  not  like  a  malpractice  case,  and  we  are  of  opinion  that, 
from  the  evidence  in  this  case,  the  plaintiff  made  out  at 
least  a  prima-facie  case,  and  that  the  jury  would  have  been 
justified  in  finding  from  the  evidence  that  deceased  was  in- 
jured in  a  fall,  and  that  his  death  was  caused  from  such 
injuries.  If  a  man  is  struck  a  severe  blow  on  the  head 
with  a  sledge  hammer  and  the  skull  completely  crushed  in. 
or  if  a  man's  body  is  found  at  one  side  of  a  railroad  track 
and  his  head  on  the  other,  clearly  it  w.ould  not  be  neces- 
sary to  call  medical  witnesses  to  prove  that  such  injuries 
would  cause  death.  To  be  sure,  these  ai-e  extreme  illna- 
trations.  We  do  not  hold  that  a  case  could  not  arise  where 
the  circumstances  might  be  ouch  as  to  dispense  with  med- 
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ical  testimony  on  the  question  as  to  whether  the  injuries 
vould^canse  death.  It  has  been  held  that,  where  death  re- 
sults within  a  short  time  after  an  accident,  the  inference 
may  be  drawn  that  the  accident  was  the  cause  of  death. 
Wieae  v.  Retnnie,  140  Mo.  289,  29T,  298  (41  B.  W.  797) ; 
Railtcay  OffidaJs  rf  Employees'  Accident  Aasti.  v.  Coody, 
80  III.  App.  5fi3,  565,  566,  56T,  571;  Hooper  t:  Standard 
Life  £  Accident  Ins.  Co.,  148  8.  W.  116  (166  Mo.  App.  209)  ; 
Anderson  v.  Noithem  Pac.  R.  Co.,  19  Wash.  340,  343  (53 
Pac.  345) ;  Indianapolis,  Pent  A  Chi.  R.  Co.  v.  Collingtcood, 
71  Ind.  476.  477;  Same  v.  Thomas,  84  Ind.  194,  197;  Pitts- 
burgh, C,  C.  li  St.  L.  R.  Co.  V.  Hoffman,  (Ind.)  107  N.  E. 
315,  321;  Union  Mut.  Life  Ins.  Co.  v.  Buchanan,  100  Ind. 
63.  72;  Clark  v.  Employers'  Liability  Asstir.  Co.,  72  Vt.  458. 
461,  462,  464;  Carpenter  v.  Totm  of  RolUng,  107  Wis.  559 
(83  N.  W.  953);  Foster  v.  North  American  Accident  Ins. 
Co.,  176  Iowa  399. 

We  held,  in  Bonjotir  v.  lown  Telephone  Co.,  176  Town 
63,  that,  where  a  cause  \n  shown  which  might  produce  an 
accident,  and  it  further  appears  that  an  accident  of  that 
particular  character  did  occur,  it  is  a  warrantable  infer- 
ence, in  the  absence  of  showing  of  other  cause,  that  the 
one  known  was  the  operative  agency  in  bringing  about  such 
result.  See  also  LuHde  v.  Cudahy  Packing  Co.,  139  Iowa 
688. 

In  Continental  Casualty  Co.  v.  Lloyd,  165  Ind.  52,  56, 
it  was  said  that,  where  two  or  more  causes  contribute  to 
an  injury,  where  there  is  doubt,  or  the  facts  are  of  a  char- 
aeter  sucb  that  equally  prudent  persons  would  draw  dif- 
ferent <ronclu8ions  therefrom,  in  sncb  cases  the  question  as 
to  which  of  the  contributing  causes  ia  the  efficient,  domi- 
nant, proximate  cause  is  a  question  to  be  submitted  to 
tLe  jury.    Bee  also  Limde  v.  Cudahy  Packing  Co.,  supra. 

The  following  cases  may  be  cited  also  to  the  point  to 
sustain  the  proposition  that  appellant  in  not  required  to 
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offer  the  teHtimoDy  of  a  phyalcfaa  that  death  coold  have 
resDlted  from  the  fall :  Wie$e  v.  Remme,  140  Mo.  28!^,  29T 
(41  8.  W.  797) ;  Anderson  v.  Northern  Pac.  R.  Co.,  53  Pac. 
345;  Carpenter  v.  Town  of  RolUng,  (Wis.)  83  N.  W.  9B5; 
Clark  V.  Ins.  Co.,  72  Vt.  458 

There  is  some  evidence,  it  is  true,  that  deceased  had 
Dot  been  io  good  health  for  some  time  prior  to  his  death, 
but  the  character  of  hia  indisposition  is  not  disclosed  by 
the  record.  Certainly  it  is  not  ^own  that  there  was  any 
predisposition  to  apoplexy  op  paralysis.  We  think  it  is  a 
matter  of  such  common  knovledge  that  a  jury  conid  prop- 
erly so  say,  that  a  person  receiving  a  fall  might  be  dased 
or  possibly  paralyzed.  We  think  it  cannot  be  said  as  a 
matter  of  law  that  the  ill  health  of  deceased  is  eqoalty  rea- 
sonable, or  eqnally  consistent  with  the  theory  that  deceased 
was  injnred  by  a  fall  and  that  his  death  resulted  therefrom. 
At  most,  under  the  circumBtances  shown,  if  it  be  thought 
that  the  ill  health  of  deceased  was  the  cause  of  his  deatb, 
still,  under  the  authorities  before  cited,  it  was  a  question 
for  the  jury  as  to  which  of  the  two  alleged  causes  was  the 
cause  of  death.  It  should  have  been  stated  that  the  evi- 
dence does  not  disclose  that  there  were  any  marks  en  the 
deceased's  person,  hut,  among  other  circgmstancea,  it  u 
shown  that  deceased  turned  pale;  that  he  was  dazed;  that 
he  vomited  a  watery,  bloody  substance;  and  the  like. 

It  is  contended  by  appellee,  and  an- 
-■  fnoKKi^s;  tborities  are  cited  in  support  of  the  propo- 

"'id^nw '"''  sition,  that,  because  appellant  did  not  pro- 
duce the  testimony  of  the  physicians  and  in- 
quire of  them  as  to  the  cause  of  death,  there  is  a  presump- 
tion against  appellant  that  such  teatimODy,  if  produced, 
would  be  adverse  to  her.  But  we  think  the  rule  does  not 
apply  under  the  circumstances  here  shown.  Under  the 
facta  of  this  caae,  we  see  no  reason  why  plaintiff  should 
be  required  to  use  all  the  testimony  she  may  have,  since 
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we  hold  she  made  a  prima-facie  case  without  the  introduc- 
tion of  such  testimony.  The  testimony  of  the  doctors  here 
was  not  peculiarly  within  the  control  of  appellant,  neither 
did  Bhe  prevent  the  use  of  anch  testimony. 

For  the  reasons  stated,  it  is  our  conclusion  that  the 
trial  court  erred  in  directing  a  verdict  for  the  defendant. 
The  cause  is  therefore  reversed  and  remanded  for  trial. — 

Qaynor,  C.  J.,  WsAVBB  and  Stbtbnb,  JJ.,  concur. 


F.  E.  SkydkHj  Appellant,  v.  City  of  Bbllb  Plaink,  Appellee 
(and  two  other  cases). 

MmnOlPAL     OOBFOBATIOHS:       FnbUc     ImprovenMiita — ^Aawas- 

1  monts— Binrlbntlon  of  Exceai  OosU.  An  asseBiiinent  of  bene- 
fits for  a  public  street  Improvement  la  not  neceBBarlly  llmtted 
to  the  cost  ol  the  Improviement  In  front  of  the  lot  EUBsased.  It 
toUowB  tbat,  If  the  coBt  of  an  improvement  in  front  of  a  specl- 
Hed  lot  or  lota  la  In  ezceas  of  the  aipeclal  benefits,  or  la  In  exceaa 
of  25  per  cent  of  the  value  of  the  lot,  such  excena  need  not  be 
paid  out  of  the  general  fund  of  the  city  if  such  exceaa  can,  by 
an  equitably  apportioned  aeaeBsment,  be  ao  dlatrlbuted  among: 
otlier  lots  wltbln  the  Improvement  that  no  lot  will  bear  an  as- 
Msament  In  exceaa  of  the  apeclal  benefits  received,  or  in  exceaa 
of  ZG  per  cent  of  the  value  thereof,  even  though,  br  Buch  aaseaa- 
ment,  aome  lota  may  be  compelled  to  bear  a  burden  exceeding 
the  cost  of  the  improvement  fronting  thereon.  Sections  T9Z-a. 
792-b,  Code  Supplement,  1913. 

MimiOIPAIi     00BF0KATI0H8:       Public     ImproTemanta — Aaaeaa- 

2  meiita — FronfcToat  Bole  Lavj,  The  preBomptlon  that  an  asaesa- 
ment  of  benefits  for  a  public  street  improvement  is  according  to 
benefits  received  la  not  overcome  by  evidence  that  conalderatlon 
of  the  ao-called  front-foot  rule  was  not  wholly  diaregarded. 

BCmnClFAL     OOBPOBATIOHB:       Public     Improvements — Assess- 

3  inents — "Frontage"  as  an  Element.  "Frontage"  may  very  prop- 
erly be  taken  Into  consideration  as  one  of  the  elements  bearing 
on  baneflts. . 

BCronOIPAIi     OOBPOBATIONS:       PuUle     Impiovamsnts— Aaaeas- 

4  mmta — Identical  Amounts  on  Small  and  laarga  Tracts — Effect. 
It  may  not  be  presumed,  from  the  mere  fact  tbat  two  aeparate 
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tracts  ot  materially  dltterent  areas  are  asuesaed  in  the  same 
amount,  that  sucb  aBseBsment  is  Inequitable,  and  not  according 
to  benefits. 

Appeal  from  Benton  District  Court. — B.  F.  Cumminos, 
Judge. 

Monday,  June  25,  1917. 

Appellants  appealed  to  the  district  court*  from  the 
assessment  of  benefits  by  the  city  council  on  accouut  of  the 
cost  of  paving  certain  Btreets  in  the  city  of  Belle  Plaine, 
In  the  district  court,  upon  hearing,  the  asaessment  of  the 
city  council  was  sustained.  The  same  parties  appeal  from 
the  finding  and  judgment  of  the  district  court. — Affititjed. 

C.  W.  E.  Snffder  and  Clarence  Nichols,  for  appellants. 

W.  C.  Scrimgeoiir  and  Tobin  rf  Tobin,  for  appellee. 

Stevens,  J.— I.     F.  E.  Snyder,  C.  W.  E. 
*■  cokmibTtionb  r     Hnyder  and  Angeline  Snyder  are  each  own- 
-----"'-  ers  of  lots,  or  tracts  of  land,  in  the  city  of 


Belle  Plaine,  Iowa,  abutting  upon  ^-ertain 
streets  recently  improved  by  paving  and 
guttering.  Each  of  said  parties  filed  written  objections  in 
the  office  of  the  city  clerk  to  the  assessments  proposed  by 
the  schedule  of  the  engineer  then  on  file  against  said  prop- 
erty, upon  the  ground  that  a  portion  of  the  cost  of  pav- 
ing certain  comer  lots  was  illegally  included  in  the  amoatit 
proposed  to  be  assessed  against  their  lots,  and  that  their 
lota  should  not  be  assessed  for  any  part  of  the  cost  of  the 
improvement. 

The  regnlarity  of  the  proceedings  of  the  city  council, 
except  in  the  matter  of  assessing  the  cost  of  the  improve- 
ment, is  not  questioned  by  appellant.  The  improvement  in- 
cluded a  portion  of  Eighth  Avenue,  Twelfth  and  other 
streets  in  said  city.  For  the  purpose  of  a  more  equitable 
apportionment  and  assessment  of  the  cost  of  the  improve- 
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ment  opoD  the  abutting  property,  the  total  improvement 
was  divided  into  three  assessment  divisions,  or  districts, 
knon-n  as  A,  B  and  C.  A  portion  of  the  cost  of  paving 
the  corner  lots  at  the  intersection  of  Eighth  Avenne  and 
Twelfth  Street  and  Ninth  Avenue  and  Twelfth  Street  was 
apportioned  and  levied  upon  other  property  in  the  respec- 
tive asseasDient  districts.  The  assesameuts  in  Division  B 
averaged  (6.19  per  foot  for  the  40-foot  pavement,  except 
the  foiir  corner  properties  at  the  intersection  of  Kighth 
Avenae  and  Twelfth  Street,  which,  on  the  side,  averaged 
f3.09  per  foot.  The  conier  lota  at  the  intersection  of  Ninth 
Avenue  and  Twelfth  Street  were  assessed,  on  the  aide,  at 
an  average  cost  of  |2.92  per  foot,  whereas  all  other  prop- 
erty on  said  street  was  assessed  at  an  average  cost  of 
f5^  per  front  foot.  The  total  coat  of  paving  the  streets 
abutting  upon  the  sides  of  said  lots  exceeded  the  amount 
assessed  against  the  same  approximately  |2,200.  This  sum 
was  apparently  apportioned  in  the  proper  amount,  and 
levied  upon  the  remaining  property  in  the  respective  as- 
sessment districts. 

Appellants  coraplaia  of  the  assessment  of  a  portion  of 
the  said  (2,200  against  their  respective  tracts,  and  contend 
that  the  same  should  have  been  paid  by  the  city.  This  con- 
tention is  based  upon  Section  792-b,  Supplement  to  the 
Code,  which  provides  that: 

"If  the,'3pecial.  assessment  which  may  be  levied  against 
any  lot  or  tract  of  land  shall  be  insufficient  to  pay  the  cost 
of  the  improvement,  the  deficiency  shall  be  paid  out  of  the 
general  fund,    •     •    "" 

Section  T92-a  of  the  Supplement  to  the  Code  is  as  fol- 
lows : 

"When  any  city  or .  town  council  or  board  of  public 
works  levies  any  special  aesesament  for  any  public  improve- 
ment against  any  lot  or  tract  of  land,  such  special  assess- 
ment shall  be  in  proportion  to  the  special  benefits  conferred 
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upon  the  property  thereby  and  not  in  excess  of  such  bene- 
fits. Hnch  asseBsmeat  shall  not  exceed  twenty-five  per 
centum  of  the  actual  valae  of  the  lot  or  tract  at  the  time 
of  levy,    •    •    •" 

The  city  council,  therefore,  in  the  mattw  of  levying 
special  asaesBments  for  public  improvements  upou  abnttii^ 
property,  must  not  levy  an  amount  in  excess  of  the  special 
benefits  conferred,  nor,  in  any  event,  to  exceed  25  per 
centum  of  the  value  of  the  property.  Another  limitation 
upon  the  power  of  the  city  council  in  levying  special  as- 
sessments for  the  cost  of  paving  and  other  public  improve- 
ments i»  that  the  same  shall  be  equitably  apportioned  and 
the  levy  made  in  accordance  therewith. 

In  an  apparent  effort  to  reach  a  just  and  proper  Hp- 
portionment  and  assessment  of  the  costs  of  the  improve- 
ment in  question,  the  city  council  divided  the  whole  im- 
provement into  three  districts,  as  above  stated,  for  assess- 
ment purposes,  thereby  treating  the  whole  improvement,  tot 
asBesBment  purposes,  the  same  as  though  it  were  three  sep- 
arate improvements.  By  this  means,  a  safer  and  more 
equitable  basis  for  compariaon  and  apportionment  was  pro- 
vided. Evidently,  the  city  council  found  that  the  deficit 
in  question  could  be  properly  levied  against  other  property 
benefited  by  the  improvement  without  transgressing  any  of 
the  limitations  created  by  statute.  This  plan  of  afisesainf; 
the  cost  of  street  improvements  was  approved  by  this  court 
in  a  case  decided  at  the  present  term  {Carpenter  v.  City  of 
Samburg,  179  Iowa  1168),  wherein  it  is  held  that,  in  making 
aaseasments,  the  total  cost  of  the  assessment  district  or  im- 
provement Bhonid  be  taken  into  consideration,  and  the  as- 
'sessmeots  levied  ratably  and  equitably  according  to  the 
benefits  conferred  upon  each  tract  or  parcel  abutting  upon 
the  improvement.  The  special  beneflts  conferred  upon  a 
given  tract  or  parcel  may  be  less  or  greater  than  the  total 
cost  of  the  improvement  immediately  in  front  or  on  the 
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Bide  thereof.  If  the  special  benefits  coaferred  upon  a  gtren 
tract  exceed  the  coat  of  the  improvement  immediately  in 
front  thereof,  there  wonld  aeon  to  be  Qo  reason  wb;  the 
city  coQDcil  shonld  not  so  apportion  and  levy  the  excess 
upon  'snch  other  property  benefited  as  to  equitably  distrib- 
ute the  burden  of  the  whole  cost  of  the  improvement 
among  the  property  owners  In  a  givoi  district.  Such  is  the 
holding  of  the  cited  case,  which  is  Bostained  by  prior  de- 
cisions of  this  court.  See  De*  Moines  Union  Railway  Com- 
panp  V.  Citif  of  Dea  Moinea,  140  Iowa  218;  Early  v.  City 
of  Fort  Dodge,  136  Iowa  187. 

n.    Severai  members  of  the  city  conn- 
X.  Mtmicirii,         *^''>  ^<1  ^^^  ^^^  engineer  having  charge  of 


■onnenu ;         as  Witnesses  by  appellantfl  upon  the  trial  m 

tront-foot  rale:      .  ,    ,  ", 

itrj.  the  court  below.    The  apparent  purpose  of 

the  testimony  elicited  from  these  witnesses 
was  to  show  that  the  assessments  were  not  levied  accord- 
ing to  the  special  benefits  conferred  upon  the  respective 
tracts  or  parcels  of  property  abutting  upon  the  improve- 
ment, bat  rather  in  accordance  with  the  so-called  front- 
foot  rule.  E^ch  of  the  witnesses  testified  to  the  coocln- 
Bion  that  the  assessments  were  levied  strictly  in  accord- 
ance with  the  special  benefits  conferred,  and  that  the  front- 
foot  rule  was  not  followed.  The  evidence,  however,  fails 
to  show  that,  in  making  the  apportionment  and  levying  the 
assessment,  the  front-foot  rule  was  entirely  disregarded 
by  the  council.  No  other  evidence  was  offered  on  behalf 
of  appellants,  and  the  testimony  of  the  several  witnesses 
taken  together  tends  to  show  that  the  cost  asseAsed  against 
the  respective  tracts  was  fairly  in  accordance  with  the  spe- 
cial benefits  conferred  by  the  whole  improvement.  At  any 
rate,  tite  evidence  fails  to  show  that  the  amount  levied 
against  each  of  the  respective  parcels  or  tracts  owned  by 
appellants  was  greater  than  the  special  benefits  conferred 
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thereon.  The  engineer  having  cltarge  of  the  matter  testi- 
fied that  he  examiDed  each  separate  parcel  or  tract,  and 
then  prepared  a  schedule  showing  the  special  beneflta  con- 
ferred thereon,  which,  in  his  judgment,  was  just  and  fair. 
The  schedule  and  classification  prepared  by  the  engineer 
were  adopted  and  made  the  hasis  of  the  assessments  levied 
by  the  city  council. 

The  frontage  may  be  properly  taken  in- 

''  cuinttltViona:     *«  account  fls  the  busis  for  determining  ben- 

L^nlS:^^^  efits,  and  the  mere  fact  that  the  asaessment 

■le"  ai  ID  may  have  been  substantially  in  accordance 

with  the  cost  of  the  improvement  in  front 

of  each  tract  is  not  conclusive  that  the  assessment  was  not 

according  to  the  special  benefits  conferred,  and  does  not 

overcome  the  presumption  that  the  city  council  proceeded 

according  to  law.    Des  MoUifs  Union  Railwat/  Company  v. 

City  of  Dcg  iloincs,  supra;  Btutaman  v.  City  of  Burlington. 

127  Iowa  563;  JJinneapoUa  &  St.  L.  R.  Co.  v.  LindgtUst, 

119  Iowa  144. 

It  was  also  the  duty  of  the  city  council 
4.  Mvsicipii.         to  equitably  apportion  the  cost  of  the  im- 

mcn'tB-'nww^    1""°*'*™*°*'   ^**   **"**  *''*  f>"l'^™   **f  the  total 
Sri''*aiiiou™B'*'on  *^**^*  should  be  shared  equitably  and  justly 
Sic w :"eitMt'**  hy  each  tract  or  parcel  in  the  improvement 
district.     The  evidence  offered  on  behalf  of 
the  appellants  was  to  the  effect  that  certain  improved  lots 
of  much  lai^er  area  were  Assessed  at  the  same  rate  as  oth- 
er  property,   apparently   similarly  situated,   of  much  lesw 
area.    There  may  have  been  some  inet^uality  in  the  asaeSB- 
ment  of  these  respective  parcels,  bnt  the  evidence  fhils  to 
show  this  fact,  except  in  so  far  as  same  may-  be  inferred 
from  the  difference  in  the  area  and  at>parent  value  of  the 
respective  tracts.    It  was  the  duty  of  the  city  eoundl  to 
assess  the  cost  against  each  of  the  respective  tracts  or  par- 
cels in  accordance  with  the  special  benefits  conferred,  and 
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in  sach  a  way  as  to  make  the  apportionmeat  of  the  whole 
costs  juet  and  equitable.  This  court  cauoot  preaume,  from 
the  mere  fact  that  two  separate  tracts  of  materially  differ- 
ent area  are  assessed  the  same  amount,  that  such  assees- 
inent  is  inequitable  and  unjust,  and  not  according  to  the 
bipedal  benefits  conferred.  We  are  unable  to  say,  notwith- 
Btanding  the  apparent  inequality  in  the  assessment,  in  the 
nhsenoe  of  evidence  showing  tliat  fact,  that  said  assessment 
is  unequal  and  not  according  to  benefits  conferred.  No 
evidence  was  introduced  by  appellants  upon  this  question, 
and  the  trial  court  found  that  the  assessment  made  by  the 
fity  council  should  be  upheld. 

The  judgment  of  the  lower  court  is — Affiimed. 

(lATNOtt,  C.  J,,  Weavbe  and  Preston,  .TJ.,  concur. 


Stats  of  Iowa,  Appellee,  v.  A.  W.  Ohamberlin,  Appellant. 

INDIOTHENT  AND  DTFOBUATION:     Motion  to  Qnasb  or  Dismiss 

1  — NoncitlsenBlilp  of  Oruid  Jntor.  He  who  tuoveB  to  quasta  an 
Indtctmeat  on  the  ground  of  the  nonet tiKecBhlp  of  a  grand 
juror  has  the  burden  to  establish  such  grounds.  Evidence  re- 
viewed, and  held  Insufflclent. 

QEAKD  J1TKT:     QnaUflcatloos— OltizensUp-^Prwiunptlons.     Prlncl- 

2  pie  recognised  that  a  strong  uresumptlan  of  citizenship  arisen 
from  the  fact  tliat  the  party  has  voted,  held  office,  or  otherwise 
performed  the  functions  and  exercised  the  rights  of  citizenship. 
Evidence  reviewed,  and  held  inHiifBclent  to  overcome  the  pre- 
sumption. 

OBIHINAIi  IiAW:     Appeal  and  Error — Bevlev— Harmless  Error— 

3  Waiver.  Ad  accused  may  not,  on  appeal,  complain  that  the 
court  denied  him  the  right  to  examine  a  witness  at  a  certain 
period  and  on  a  certain  point  when  such  right  wss  later  ac- 
corded to  htm  and  he  failed  to  avail  hlmselt  of  it. 

Appeal  from  Hamilton  District  Court. — H.  E.  Fry,  Judge. 

Monday,  Junk  25,  1917. 

Defendant  was  convicted  of  the  offense  of  maintain- 
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upon  the  property  thereby  and  not  in  excess  of  such  bene- 
fits'. Huch  asBessment  shall  not  exceed  twenty-five  per 
centum  of  the  actual  value  of  the  lot  or  tract  at  the  time 
of  levy,    •    •     •" 

The  city  conncil,  therefore,  iu  the  matter  of  levying 
special  assessments  for  public  improvements  npon  abuttiDK 
property,  must  not  levy  an  amount  in  excess  of  tbe  special 
benefits  conferred,  nor,  in  any  event,  to  exceed  25  per 
centum  of  tbe  value  of  tbe  property.  Another  limitation 
upon  tbe  power  of  the  city  council  in  levying  special  as- 
seesmenta  for  tbe  cost  of  paving  and  other  public  improve 
ments  is  that  tbe  same  shall  be  equitably  apportioned  and 
the  levy  made  in  accordance  therewith. 

In  an  apparent  effort  to  reach  a  just  and  proper  ap- 
portionment and  assessment  of  the  costs  of  the  improve- 
ment in  question,  the  city  council  divided  the  whole  im- 
provement into  three  districta,  as  above  stated,  for  assess- 
ment purposes,  thereby  treating  the  whole  improvem«it,  for 
assessment  purposes,  the  same  as  though  it  were  three  sep- 
arate improvements.  By  this  means,  a  safer  and  more 
equitable  bnsis  for  comparison  and  apportionment  was  pro- 
vided. Evidently,  the  city  conncil  found  that  the  deficit 
in  question  could  be  properly  levied  against  other  property 
benefited  by  the  improvement  without  transgresBing  any  of 
the  limitations  created  by  statute.  This  plan  of  assessing 
the  cost  of  street  improvements  was  approved  by  this  court 
in  a  case  decided  at  the  present  term  (Carpenter  v.  City  of 
Hamburg,  179  Iowa  1198) ,  wherein  it  ia  held  that,  in  making 
assessments,  the  total  cost  of  the  assessment  district  or  im- 
provement should  be  taken  into  consideration,  and  the  as- 
■sessments  levied  ratably  and  equitably  according  to  tlie 
benefits  conferred  upon  each  tract  or  parcel  abutting  upon 
the  improvement.  The  special  benefits  conferred  upon  a 
given  tract  or  parcel  may  be  less  or  greater  than  the  total 
cost  of  the  improvement  immediately  iu  front  or  on  tbe 
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Bide  thereof.  If  the  special  beoeSts  coufeired  upon  a  glv^i 
tract  exceed  the  cost  of  the  improvement  immediately  in 
front  thereof,  there  would  seem  to  be  no  reason  why  the 
city  coancil  should  not  so  apportion  and  levy  the  excess 
upon  such  other  property  benefited  as  to  equitably  distrib- 
ute the  burden  of  the  whole  cost  of  the  improTement 
smoDg  the  property  owners  in  a  givea  district.  Such  is  the 
holding  of  the  cited  case,  which  is  sustained  by  prior  de- 
cisions of  this  court.  See  Dee  Moines  Union  RaUway  Com- 
pany tf.  City  of  Dea  Moines,  140  Iowa  218;  Early  v.  City 
of  Fort  Dodge,  136  Iowa  187. 

II.    Several  members  of  the  city  conn- 

z.  Hmficiru,         '^''>  ^"'^  ^^^  ^^^  engineer  having  chai^  of 

^SbUclhD?"' '    the  improvement,  were  called  and  examined 

Enlnenu: '  "  as  witnesses  by  appellants  upon  the  trial  in 

(roDt-toot  rale:      .  ,     ,  ",  , 

leTT.  the  court  below.    The  apparent  purpose  of 

the  testimony  elicited  from  these  witnessee 
was  to  show  that  the  assessments  were  not  levied  accord- 
ing to  the  special  benefits  conferred  upon  the  respective 
tracts  or  parcels  of  property  abutting  upon  the  improve- 
ment, bat  rather  in  accordance  with  the  so-called  front- 
foot  rule.  E^ch  of  the  witnesses  testified  to  the  conclu' 
slon  that  the  assessments  were  levied  strictly  in  accord- 
ance with  the  special  benefits  conferred,  and  that  the  front- 
fQOt  rule  was  not  followed.  The  evidence,  however,  falls 
to  show  that,  in  making  the  apportioDm«it  and  levying  the 
assessment,  the  front-foot  rule  was  entirely  disregarded 
by  the  coancil.  No  oth«-  evidence  was  offered  on  behalf 
of  appeHants,  and  the  testimony  of  the  wvera)  witnesses 
taken  toother  tends  to  show  that  the  cost  asseraed  against 
the  respective  tracts  was  fairly  in  accordance  with  the  spe- 
cial benefits  conferred  by  the  whole  improvement.  At  any 
rate,  the  evidence  fails  to  show  that  the  amount  levied 
against  each  of  the  respective  parcels  or  tracts  owned  by 
appellants  was  greater  than  the  special  benefits  conferred 
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thereon.  The  engineer  faaving  charge  of  the  matter  testi- 
fied that  he  examined  each  separate  parcel  or  tract,  and 
then  prepared  a  Bchedale  Bhowing  the  special  benefits  con- 
ferred thereon,  which,  in  his  judgment,  was  just  and  fair. 
The  Bcbedule  and  classification  prepared  by  the  engineer 
were  adopted  and  made  the  basis  of  the  assessntente  levied 
by  the  city  council. 

Tlie  frontage  may  be  properly  taken  in- 
*'  waSS."oxB:    'o  account  as  the  basis  for  determining  ben- 

E^nu:'*^"  efits,  and  the  mere  fact  that  the  assessment 
may  have  been  aubstantially  in  accordance 
with  the  cost  of  the  ituprovement  io  front 
of  each  tract  is  not  conclusive  that  the  aBsessment  waa  not 
according  To  the  special  benefits  conferred,  and  does  not 
overcome  the  presumption  that  the  city  council  proceeded 
according  to  law.  Dea  Moiitea  Union  Railway  Company  v. 
City  of  Des  Moin€»,  supra;  Stutsman  v.  City  of  Burlington. 
127  Iowa  B63;  llinneapolis  d  St.  L.  R.  Co.  v.  lAndquist. 
119  Iowa  144. 

It  was  also  the  duty  of  the  city  council 
4.  unxtcipAt,         to  equitably  apportion  the  cost  of  the  im- 

mtDta'aSl^  P'"**^'^'"*"*'  ™  *'"'*  ****  burden  of  the  total 


district.  The  evidence  offered  on  behalf  of 
the  appellants  was  to  the  effect  that  certain  improved  lots 
of  much  larger  area  were  assessed  at  the  same  rate  as  oth- 
er property,  apparently  similarly  situated,  of  much  lesx 
area.  There  may  have  been  some  inequality-  in  the  assese- 
ment  of  these  rcBpective  parcels,  but  the  evidence  fhtls  to 
show  this  fact,  except  in  bo  far  as  same  may-  be  inferred 
from  the  difference  in  the  area  and  afiparent  value  of  the 
respective  tracts.  It  was  the  duty  of  the  city  council  to 
assess  the  cost  againat  each  of  the  respective  tracts  or  par- 
cels in  accordance  with  the  special  benefits  conferred,  and 
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in  such  a  way  as  ta  make  the  apportioDmeut  of  the  whole 
costs  just  and  equitable.  This  court  cannot  presume,  from 
the  mere  fact  that  two  separate  tracts  of  materially  differ- 
ent area  are  assessed  the  same  amount,  that  such  assess- 
ment is  inequitable  and  unjust,  and  not  according  to  the 
special  benefits  conferred.  We  are  unable  to  say,  notwith- 
Htanding  the  apparent  ineijuality  in  the  assessment,  in  the 
nbRcnce  of  evidence  Hhowing  that  fact,  that  said  assessment 
is  unequal  and  not  according  to  benefits  conferred.  "So 
evidence  n'as  introduced  by  appellants  npon  this  question, 
and  the  trial  court  found  that  the  assessment  made  by  the 
t'ity  council  should  be  upheld. 

The  judgment  of  the  lower  court  is — Affirmed. 

Gaynob,  C.  J.,  Weaver  and  Pbbston,  .T.I.,  concur. 


State  of  Iowa,  Appellee,  v.  A.  W.  Chamberlin,  Appellant. 

INDIOTM&NT  AMD  INPOBMATION:     Motion  to  Qnub  or  Dismiss 

1  — IToncltlienBlilp  of  Oruid  Jntor.  He  who  moves  to  quasb  an 
Indictment  on  the  ground  ot  the  noncitizenahlp  of  a  grand 
juror  has  the  burden  to  establish  such  grounds.  Evidence  re- 
viewed, and  held  InsufQclent. 

OEAND  JUBT;     Qoallflca-tlons—OltUensIilp-^FTesunptlous.     Prlncl- 

2  pie  recDgnixed  that  a  atroug  presumption  of  citizenship  arises 
[rom  tbe  (act  that  the  party  has  voted,  held  office,  or  otherwiso 
performed  the  (uactlona  and  exerclaed  the  rights  of  cltlsenslilp. 
Evidence  reviewed,  and  held  Insufflcient  to  overcome  the  pre- 
lumptlon, 

OBDONAIi  LAW:    Appeal  and  Error — B«vlew— Harmless  Error — 

3  Wftlver.  An  accused  may  not,  on  appeal,  complain  that  the 
court  denied  him  ths  right  to  examine  a  witneas  at  a  certain 
period  and  on  a  certain  point  when  auch  right  was  later  ac 
corded  to  him  and  he  failed  to  avail  himself  of  It 

Appeal  from  Hamilton  District  Court.~H.  E.  Fry,  Judge. 

Monday,  June  25,  1917. 

DBii-BNDANT  was  couvicted  of  the  offense  of  maintain- 
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ing  a  liquor  nuisance.    From  a  judgment  assessing  a  fine  of 
|700,   he  appeals. — Affirmed. 

J.   W.  Lee  and  0.  D.  Thompson,  for  appellant. 

H.  J/.  Eavner,  Attoraey  General,  H.  H.  Carter,  Assiat- 
art  Attorne.v  (Jeneral,  and  John  E.  Burnstedt,  for  appellee. 

Stevens,  J, — The  defendant  was  convicted  of  the  crime 
of  maintaining  a  liquor  nuiBance.  The  evidence  showed 
that  he  was  a  physician  who  had  been  for  many  years  en- 
gageil  in  the  practice  of  his  profession  in  Hamilton  Coun- 
ty. 

It  appears  from  the  evidence  that,  on  the  22d  day  of 
December,  1915,  the  sheriff  and  his  deputy  went  to  the  de- 
fendant's place  of  business  with  a  search  warrant,  for  the 
purpose  of  searching  the  premises  for  intoxicating  liquor. 
The  defendant  made  no  objection  to  a  search  by  the  offi- 
cers. A  box  containing  50  pint  bottles,  and  some  other 
vessels  containing  liquor,  were  found  back  of  the  "^prescrip- 
tion case  and  removed  by  the  ofBcers.  The  defendaat  at 
the  time  stated  that  the  bottles  contained  brandy. 

Numerous  witnesses  testified  to  having  ou  various  oc- 
canions  purchased  liquor  of  the  defendant  at  the  place  of 
the  seizure  of  the  liquors. 

Many  objections  were  urged  by  appellant  to  the  intro- 
duction of  the  State's  testimony,  and  some  exceptions  taken 
to  the  court's  instructions.  The  defendant  was  convicted 
by  the  jury,. and  the  court  assessed  a  fine  against  him  for 
$700,  for  which  amount  judgment  was  entered. 

I.     Defendant  was  not  held  tu  answer 
^'  iND^NSJii-     ""t^  <*'*'  "''*  1""^6  "I  opportunity  to  cbal- 
quHiii  or"d£-"'  lenge  the  grand  jury.     A  motion  was  filed 
«"mp°°V"''     by  him  to  quash   the  indictment  upon  the 
'"''  ground  that  one  of  the  grand  jurors  return- 

ing the  indictment  was  not  a  citizen  of  the  United  Stotes. 
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The  motion  was  overruled  by  the  court  and  proper  excep- 
tions taken  to  this  ruling. 

It  is  urged  on  behalf  of  appellee  that  his  objection  to 
the  rompetcncy  of  the  grand  jnror  could  not  be  raiBed  after 
the  indictment  was  returned,  but,  in  view  of  our  conclu- 
sion tbat  the  evidence  was  insufficient  to  show  that  the 
grand  juror  was  not  a  qualified  elector,  it  is  unnecessary' 
to  pass  upon  this  question.  The  motion  to  quash  the  in- 
dictment was  accompanied  by  an  affidavit  signed  by  the 
defendant,  which  recited  that  John  McCarley,  the  member 
of  the  grand  jury  referred  to,  was  bom  in  Ireland  and  had 
never  been  naturalized  and  was  not  a  citizen  of  the  United 
States.  Upon  being  cross-examined,  defendant  stated  that 
he  had  no  personal  knowledge  of  the  matter,  and  the  mat- 
ters set  out  in  the  affidavit  were  all  hearsay. 

Another  witness  called  on  behalf  of  the  defendant  tes- 
tified that  he  was  present  in  court  when  the  said  John  Mc- 
Carley was  called  as  a  witneas  on  the  hearing  of  an  appli- 
cation for  naturalization,  and  that  his  testimony  was  re- 
jected on  the  ground  that  it  did  not  satisfactorily  appear 
tbat  he  had  been  naturalized.  The  defendant  also  called 
the  said  McCarley  as  a  witness,  who  testified  that  he  was 
bom  in  Ireland  in  18T2  and  that  he  came  to  this  country 
when  10  yeara  of  age;  that  he  understood  his  father  took 
out  naturalization  papers  in  1884  at  Joliet,  Illinois;  that, 
at  the  time,  his  father  was  working  in  the  roller  mills  at 
that  place,  and  that  he  remeiubered  his  father's  going  down 
town  to  take  out  his  second  paper»;  that  all  of  the  Scotch 
and  Irish  in  the  neighborhood  were  anxious  to  see  Blaine 
elected  president,  and  that  his  father  took  out  hia  second 
papers  in  order  that  he  might  vote  for  Blaine. 

The  grand  jnror  had  always  supposed  that  he  was  a 
citizen  and  voter.  There  is  no  question  that,  if  his  father 
became  naturalized  in  1884,  the  grand  juror  was  also  nat- 
uraliEe<1  at  the  time  the  indictment  was  returned.     The  evi- 
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deiice  is  wbully  insufficient  to  show  that  hU  father  was  not 
naturalized  at  the  time  referred  to.  go  far  ae  the  record 
in  this  L-ase  shows,  his  naturalization  papers  were  isgiied 
in  1884,  as  claimed  by  the  graud  juror,  and  proper  record 
made  thereof.  The  only  testimony  relating  to  the  absence 
(if  SHcli  record  was  hearsay  and  incompetent. 

The  evidence  relied  upon   to  overcome 

3.aftANPJt'nv'      ^^'^  presumption  of  citizenship  that  ariscB 

SiiMn>bip°' '      ^•''•"'  ^^^  i>arty'8  having  voted,  held  office,  or 

prpBumptfons.      „tJierwiKe  performed  the  functions  and  exer 

cised  the  rights  of  citizenship,  must  be  clear 

and  aatisfactor.v,     Torre  v.  JeantUti,  (Miss.)  25  So,  860. 

The  burden  was  on  defendant  to  show  that  the  grand 
juror  was  not  a  qualified  elector.  State  v.  Haynes,  54  Iowa 
109;  Keenan  v.  State,  8  Wis.  132;  iloore  v.  lli7aon«  M-^ 
■"'i»ls^rat^rit,  10  Yerger  (Tenn.)  406. 

„The  best  evidence  of  the  naturalization  of  an  alien 
would  have,  been  the  original  papers  or  certified  copies  of 
the  record^theijeof.  It  is  not  shown  by  competent  evidencp 
that  no  record  i^^xists  of  the  naturalization  of  the  father 
o^  l^e'gnifid  ^\M"pr.  In  the  absence  of  a  certified  copy  of 
the  recOTd,  op  of .  eympetent  testimony  that  no  such  record 
exis^tSjj  secoi^ijarjf  .^^vidence  would  not  be  admissible.  Tiie 
gr^n^^  .|5,T?i^i  '^Ji)^^f..i9f'.!^^'^^^'  t^ti'y  t*»  the  place  of  bis 
biiftl^^^and  thi(|^  ^^.t'?!^  fl;*^'^^  t*''™  ""*  naturalization  pa- 
pey^^l^jit  iiej|hji,d^jj^lW|^ys^^puppo8ed  he  was  naturalized  by 
the^^n^turaUzin^^^if^i^^^^ptljer,  and  tlie  evidence  does  not 
«l]pi}-^^''at(^1i^^^tb^f:^i|vyj,^nQt  naturalized  at  the  time  in 
questifip.  ^,^^  ^'^^  .,.,',i/',i,;  ', ; ,«   I.';. 

^^^jTlie  mpti|0n  to  ^yafV^jjihip  i8^ic):ment  was  properly  over- 
'•«'«'*■      '       V...il,';;f ..,),;'. ri,':i;.., 

j;  gir.T  ••'!  j.m:i  :--■-.^i.|;i*3''ly^,■fh?  fi?;^''^?  attorney  was  es- 

3.^|igr;t'!^^;T  .?fflV'iP»tJ^?.,«Hf'jf?  ift  .«ft*ef,  defendant's  at- 

S^^*fc>iE&i''*'^''^^''!'^'ft^"''^^^^f''-^|P'^^^'?^'®^^  **'  cross-ei- 

''"''"tt     ,'.  ■.i*l!}V"''i?'}**!!)'..P^^^'f*-Wr  W^"  t**^  question 

of  the  legality  of  the  search  warrant  nadec 
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wliich  the  seai-ch  of  the  defeudaut'tj  place  was  had.  No 
NtateuicDt  was  made  by  couQ»el  as  to  why  he  desired  to 
LTuKK-examiiie  the  defeudaut,  except  the  inference  from  the 
lauguuge  of  the  objection  to  the  testimony  that  counsel 
probably  cluimed  that  the  search  warrant  was  illegal  and 
wTongfnlly  obtained. 

The  court,  in  ruling,  stated  that  it  made  no  difference 
ffbether  the  wairant  was  illegal  or  not,  and  counsel  was  at 
that  time  denied  the  privil^e  of  crosa-examining  the  wit-  , 
nesa.  After  the  witness  was  turned  over  to  defendant's 
uouQHel  tor  crostj-examination,  no  questions  were  asked  con- 
cerning the  writ  or  the  legality  or  regularity  thereof.  Nel- 
thir  did  defendant  offer  to  prove  that  there  was  irregular- 
ity or  illegality  in  the  procuring  of  the  writ.  The  warrant 
was  offered  in  evidence,  but  the  record  fails  to  show  any 
evidence  in  any  way  tending  to  show  that  the  warrant  was 
uot  in  all  respects  regular  and  valid. 

III.  It  is  claimed  on  behalf  of  appellant  that  the  coun- 
ty attorney  was  guilty  of  misconduct  in  the  examination  ol 
some  of  the  witnesses.  In  so  far  as  the  county  attorney 
sought  to  offer  improper  testimony,  the  same  was  excluded 
by  the  court  upon  the  defeudaut's  objections,  and,  while  the 
court  permitted  the  couuty  attorney  to  ask  leading  ques- 
tions of  9ou)e  olF  the  witnesses,  it  docs  not  appear  that  its 
discretion  was  in  any  way  abused. 

IV.  Appellant  also  complains  of  the  refusal  of  the 
court  to  give  certain  reijuested  instructions,  and  pi-edicates 
error  upon  the  giving  of  certain  instructions  by  the  court 
upon  its  owu  motion.  The  instructions  requested  by  ap- 
pellant were  properly  refused  by  the  court.  The  exeeji- 
tions  to  the  instructious  are  indefinite,  aud  do  uot  point 
out  the  grounds  thei-eof  specifically  and  with  reasonable 
exactness,  except  as  to  the  fifth  and  ninth  instructions. 
We  bare,  however,  examined  the  instructions  separately 

Vol.  180  lA.— 44 
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and  as  a  whole.  There  is  nu  merit  in  the  exceptions  taken 
to  the  third  and  fifth  instructions. 

The  court,  in  Instruction  Nine,  stated  that,  if  the  evi- 
dence showed  beyond  a  reasonable  doubt  that  the  defend- 
ant had  made  a  sale  of  intoxicating  liquors,  a  pi-esumption 
would  arise  that  the  sale  was  illt^al,  hut  that,  if  the  jnry 
had  a  i-easonahle  doubt  as  to  tlie  illegality  of  tlie  sale,  then 
tlie  presumption  would  be  overcome,  and  it  would  not  te 
warranted  in  finding  that  the  sale  was  ill^al.  This  in- 
struction is  evidently  based  upon  Section  2427  of  the  Code. 

While  tlie  defendant  was  a  physician,  and  entitled  to 
keep  intoxicating  liquors  for  use  in  his  practice,  yet  this 
did  not  give  the  right  to  keep  liquors  for  sale  and  engage 
in  that  kind  of  traffic. 

V.  Objections  were  made  by  counsel  to  many  rulings 
of  the  court  upon  ofEers  of  testimony,  and  of  the  overrul- 
ing of  defendant's  motion  for  a  new  trial,  but  same  are 
without  merit,  or,  if  erroneous,  without  prejudice  to  the 
defendant. 

We  have  examined  the  record  with  care,  and  are  con- 
vinced that  the  defendant  had  a  fair  trial,  and  that  the 
judgment  of  the  court  should  not  be  interfered  with, — Af- 
firmed. 

Qaynor,  C.  J.,  Weaver  and  Preston,  JJ.,  cpucnr. 


State  of  Iowa,  Appellee,  v.  Fbancisco  Giudice,  Appellant 

IMDIOTMENI  AMD  IN70EMATI0N:    Beqnlsltes  and  Snffldener- 

1  Non^eclflc  AUegations— WalTCr.  A  failure  to  BpeelflcaUr  al- 
lege, in  an  Indictment  tor  murder,  that  the  accused,  In  maUng 
the  aesault,  actually  anei  the  weapon  with  which  b«  la  allegad 
to  have  been  armed,  U  waived  b?  going  to  trial  without  obju- 
tlon  thereto. 

CRIMINAL  LAW;    Appeal— Law  of  Oaae.    A  holdfng  on  appeal  and 

2  reversal  tbat  certain  testimony  Is  admissible,  becomes  the  !tw 
ot  tbe  case  and  conclusive  on  ratrlal. 


1.   IMVIOTMEKT 
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IBIAIi:    Hiicondiict  of  Oonnsel — Argument — Legltlmato  InfsrencW. 
t    Principle  recognized  that  couneel  in  argumeDt  haa  the  right  to 
draw  any  legitimate  Inference  (rom  the  testimony  and   base 
■rgument  thereon. 

Appeal  from  MilU  District  Court. — Thomas  Arihub,  Judge. 

MOSBAY,  JUNB  25,  1917. 

Defendant  was  convicted  of  murder  in  the  first  degree 
and  mntenced  to  the  penitentiary  for  life.  For  statement 
of  facts,  see  State  v.  Qiudice,  170  Iowa  731. — Affirmed. 

John  J.  Beta,  for  appellant 

C.  E.  Sicanaon,  S.  M.  Logan,  John  P.  Organ,  Qenung 
&  Qenung,  George  Coaaon,  Attorney  General,  for  appellee. 

Stevens,  J. — I.  Objection  was  made, 
upon  the  trial  t)e1ow,  to  the  safficiency  of 
toaeam^BCf.  the  indictment.  The  BpeciQc  objection  to 
lenii^a:  the  indictment  is  that,  while  it  is  therein 

Btafed  that  defendant  was  armed  with  a 
deadly  weapon,  the  indictment  fails  to  specifically  state 
that  defendant,  in  making  the  assault  and  inflicting  the 
fatal  wonnd  upon  deceased,  used  the  deadly  weapon  de- 
scribed. 

The  indictment  is  not  as  specific  in  this  respect  as  It 
might  have  been  made,  but,  giving  to  the  language  of  the  in- 
dictment its  true  meaning,  it  is  clear  that  no  other  interpret- 
ation is  possible  than  that  the  wound  wax  inflicted  by  the 
a«e  of  the  deadlj-  weapon  referred  to  in  the  indictment. 
We  therefore  think  the  indictment  aufflcient.  It  is  not  nec- 
essary, as  contended  by  appellant,  to  supply  something  by 
intendment.  Thia,  of  course,  cannot  be  done,  bnt  we  think 
the  indictment  sufficiently  charges  the  manner  of  the  kill- 
ing, together  with  the  weapon  used,  to  meet  the  require- 
ments of  the  statute  and  pleading  in  criminal  cases.  In 
any  event,  the  objection  was  not  made  in  time.     Section 
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5289,  Supplement  to  the  Code,  1913;  State  v.  Gulliver,  163 
Iowa  123. 

II.  It  is  also  claimed,  on  behalf  of 
2.  CBiMiMiL  i.iw:  defendant,  that  the  court  erred  in  admitting 
Sm':"  '  ""  "'  the  testimoEj  of  the  witness  Shellinger,  re- 
lating to  certain  statements  made  by  de 
ceased  immediately  after  receiving  the  fatal  injuries.  This 
testimony  waa  held  upon  the  former  appeal  to  be  admissi- 
ble, and  the  same  waa,  therefore,  properly  admitted. 

III.  SumepouB  objections  were  made  to  the  introduc- 
tion of  testimony  which  were  overruled,  and  such  rulings 
assigned  as  error  upon  this  appeal.  We  bave  carefully 
gone  over  the  record  as  to  all  of  these  matters,  and,  while 
some  of  the  testimony  might  have  been  properly  excluded, 
its  admission  was  without  prejudice  to  the  defendant.  Borne 
objections  urged  were  passed  upon  adversely  to  the  conten- 
tion of  appellant  upon  the  former  appeal.  We  find  no  re- 
versible error  on  account  of  the  admission  or  exclusion  of 
testimony. 

IV.     It  is  also  urged  on  behalf  of  de^ 
8.  TaiM,:  mil-        feudant  that  counsel  for  appellee  were  gnil- 

conasei:  ansa-    tv  of  such  miscouduct  iu  argument  to  the 

menl :  Ipglll-         ,  ,  "  ,  , 

male  inierencM.  jnry  as  to  require  a  reversal  of  this  case. 

There  was  no  particular  impropriety  in  any 
of  the  remarks  of  counsel.  Counsel  had  the  right  to  draw 
any  legitimate  inference  from  the  testimony  and  base  ar- 
gument thereon.  We  discover  no  error  in  the  argument  of 
counsel.  State  r.  Harniann,  13.t  Iowa  167;  State  r.  Prop- 
tor,  86  Iowa  698;  State  r.  Hasty,  121  Iowa  507. 

On  account  of  the  seriousness  of  the  charge  and  the 
sentence  imposed  upon  the  defendant,  we  have  gone  over 
the  record  with  great  care,  and  are  convinced  that  no  re- 
versible error  was  committed  by  the  court.  The  defend- 
ant's guilt  was  clearly  established. — Affirmed. 

Gaynor,  C.  J.,  Wbateb  and  Prbston,  JJ.,  concur. 
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Btatb  op  Iowa,  Appellee,  v.  Frsd  Powbrs,  Appellant. 

WEAPONS:     CArrylng    Ooncealed    We&poiu — Evldencs — 8iifflcleiiC7> 

1  Evidence  reviewed,  and  held  aufflclent  to  Bnataln  a  convlctlOD 
lor  carrying  concealed  weapona. 

ORIMIMAIi  I^W:     Trial — Misconduct     Tbe  act  of  tbe  county  at- 

2  tomey.  In  attempting  to  offer  the  testimony  which  tbe  accused 
had  glTen  In  another  case,  does  not  constitute  reversible  mis- 
conduct when,  by  the  auatalulng  o(  objection?,  neither  the  pur- 
pose of  the  county  attorney  nor  the  nature  of  the  other  case 
waa  revealed. 

OBIMIMAIi  ULW:     Trial— Ulccondact  In  Argnment — Curing  Error. 

3  Sustaining  objection  to  Improper  argument,  with  prompt  direc- 
tion to  the  Jury  to  disregard  the  same,  held  to  render  the  error 
harmlesi,  In  view  of  the  record. 

APPEAL  AND  EBBOB:     BeHervatloa  of  Ground — Naked  Ohjectlon. 

4  A  naked  objectloii,  without  spedflcation  of  any  kind,  presents  no 
question  on  appeal. 

OBZBCINAIi     IiAW:        Trial — Instmctlons — Punishment — Duty      of 

5  Court  and  Jury,  It  Is  not  error  tor  the  court  to  Instruct  that 
the  panlBhment  to  be  meted  out  to  the  accused.  In  case  of  con 
viction,  la  a  matter  tor  the  consideration  of  tbe  court,  and  not 
of  the  Jury. 

OBIUINAIi  IiAW:     Appeal — Modification  of  Sentence.     On  appeal 

6  from  conviction  for  carrying  concealed  weapons,  heJiI,  In  view 
of  the  record  and  the  Immature  ag;e  of  the  ni:cused,  that  an  In- 
determinate sentence  ol  two  years  In  the  reformatory  should 
be  reduced  tc  30  days  in  the  county  )all. 

Appeal  from  Cherokee  District  Coui-t. — W.  D.  Boibb,  Judge. 

Monday,  June  25,  1917. 

Defendant  was  indicted,  tried  and  convicted  of  the 
crime  of  carr>'iBg  a  concealed  weapon,  and,  being  but  18 
Tears  of  age,  wae  sentenced  to  the  reformatory  at  Ana- 
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mosa  for  a  period  not  to  exceed  two  years.    Defendant  ap- 
peals.— Modified  and  affirmed. 

Wni.  Mulvaney  and  Molyneux  &  Maker,  for  appellant, 
H.  M.  Homier,  Attorney  General,  and  E.  B.  Carter,  As- 
slstant  Attorney  General,  for  appellee. 

Phk9toNj  J. — There  are  23  asaignmentB  of  error,  some 
of  which  are  daplicatiooa,  and  as  to  others,  we  think  the 
record  is  not  in  such  condition  that  the  objections  now 
argued  can  be  raised. 

1.    Borne  of  the  assignments  may  be 

1.  wbatoks  :  considered   together.     It   appears   that,  on 

^ii^'"%«p^i:  the  evening  of  October  28,  1916,  defendsnt 

deacj.    '  came  from  bis  home  to  a  hardware  store, 

and  brought  with  him  from  home  an  empty 

revolver;  in  the  store  be  purchased  a  box  of  cartridges;  the 

clerk    who    sold    the    cartridges    loaded  the  revolver  and 

handed  it  to  the  defendant;  the  defendant  then  placed  the 

loaded  revolver  in  the  side  pocket  of  his  coat;  a  few  min- 

ntCB  thereafter,  he  left  the  store;  soon  after  that,  he  was 

seen  in  front  of  a  pool  hall  with  the  revolver  in  his  hand. 

and  in  a  short  time,  a  -shot  was  &red,'  and  the  revolver 

found  lying  on  the  sidewalk  near  where  defmdant  stood. 

It  wag  defendant's  purpose  to  go  out- to  practice  target 

shooting  the  next  day. 

It  is  the  contention  of  appellant  that  the  evidence  i« 
undisputed  that  the  revolver  was  not  carried  concealed  up- 
on the  person  of  the  defendant.  A  number  of  the  assign- 
ments of  error  are  based  upon  this  contention  that  there 
was  no  evidence  to  justify  the  court  in  submitting  the  case 
to  the  jury,  and  that  the  court  erred  in  instructing  the 
jury  on  the  subject,  and  erred  in  refusing  to  give  an  in- 
stpuctiou  asked  by  the  defendant,  based  upon  the  assump- 
tion that  there  was  not  sufficient  evidence  to  take  the  case 
to  the  jury.    Cases  tire  cited  to  the  point  that,  to  coiut> 
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tate  a  coDcealment,  the  weapon  must  be  hidden  or  con- 
cealed from  the  view,  etc. 

We  cannot  agree  with  connael  for  appellant  in  his 
claim  that  the  evidence  is  not  sufficient  The  cleric  in  the 
store  who  sold  the  cartridges  to  the  defendant  and  loaded 
the  revolver  testifies  that,  when  he  loaded  the  revolver,  the 
defendant  put  it  in  his  aide  pocket,  and  that  it  was  out 
of  view,  and  that  he  could  not  see  the  revolver  after  defend- 
ant  pot  it  in  tiis  pocket,  and  that  defendant  then  went  out 
of  the  store.  He  thinks  the  defendant  pat  the  revolver  In 
hid  left  coat  pocket,  and  says  that  he  looked  at  defendant, 
and  that  he  conld  not  see  the  revolver;  that  defendant 
turned  aronnd,  and  the  pocket  he  had  the  revolver  in  was 
toward  the  witness;  that  defendant  was  right  across  the 
counter  from  him;  and  that,  as  defendant  tamed  around, 
he  turned  his  left  side  toward  the  witness.  This  evidence 
as  to  whether,  at  that  time,  the  weapon  was  concealed  or 
not,  is  not  disputed  by  any  other  witness,  except  that  the 
defendant  testifies  that  he  put  the  revolver  on  top  of  a 
box  of  matches  and  handkerchief  in  his  pocket,  which  was 
a  shallow  pocket;  and  saya,  "The  revolver  conld  not  help 
but  be  exposed  to  view  as  I  had  it  in  my  pocket."  This  is 
somewhat  in  the  nature  of  a  conclusion,  as  the  witness  does 
not  say  that  he  looked  at  his  pocket  or  saw  the  revolver 
exposed  in  his  pocket.  Another  witness  testifies  that  after- 
wards he  saw  defendant  in  front  of  a  pool  hall,  and'  saw  de- 
fendant have  a  revolver  in  his  hand,  and  that  he  did  not 
see  it  before  that;  that  he  saw  the  revolver  abont  five  min- 
utes after  he  came  where  defendant  was,  and  that  defend- 
aat  did  not  have  the  revolver  in  his  hand  when  witneis 
came;  witness  did  not  see  where  he  had  it.  Another  wit- 
ness says  that,  on  the  night  in  qnestion,  he  saw  defendant 
OD  the  street,  and  saw  him  have  a  gun  in  his  pocket.  The 
witness  says  that  he  is  almost  positive  it  was  in  his  right- 
hand  pocket,  and  that  at  that  time  there  was  about  half 
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an  inch  of  tbe  butt  sticking  above;  that  witness  waa  cloae 
to  defendant — about  3  or  4  feet;  that  it  was  either  in  front 
of  the  pool  hall  or  just  across  the  street, — he  does  not  re- 
member which, — but  he  says  he  saw  the  rerolver.  This 
witness  did  not  see  defendant  have  the  revolver  in  his  hand 
after  he  crossed  the  street.  \\'itnesB  walked  acros^  the  street 
with  defendant.  Another  witness  testifies  that  he  saw  de- 
fendant on  the  street,  bnt  did  not  take  any  particular  no- 
tice of  him,  and  did  not  see  defendant  have  a  revolver;  that 
he  heard  a  shot  5  or  6  minutes  after  he  saw  defendant; 
was  5  OP  6  feet  away;  did  not  sec  any  revolver  in  defend- 
ant's hands;  saw  a  revolver  lying  on  the  sidewalk.  < 

This  is  the  substance  of  the  testimony,  and  we  think 
it  is  sufficient  to  take  the  case  to  the  jury,  and  that  the  ver- 
dii-r  has  sufficient  support.  The  court  instructed  the  jury 
that  the  words  of  the  statute,  "to  have  concealed  upon  bis 
person,"  as  used  in  the  statute,  means  to  have  out  of  sight 
upon  his  person.  This  is  in  substantial  accordance  with 
one  of  the  instructions  offered  by  the  defendant.  But,  as 
said,  his  contention  was  that  there  was  no  evidence  to 
show   that  the  revolver  was  concealed. 

2.     It  is  thought  by  appellant  that  the 

3.  chiuin:.!.  L11E :   county  attorney   was  guilty  of  misconduct 

duct.'  in  his  closing  argument  and  in  attempting 

to  introduce  certain     evidence.     The     only 

part  of  the  closing  argnment  which  the  defendant  objected 

to  was  this: 

"Now  I  shall  not  go  into  all  these  fellows  said,  hut  1 
will  leave  it  to  you  to  say  whether  they  are  talking  sense 
or  nonseose,  and  whether  they  are  trying  to  fool  the  jury 
and  get  the  jury  to  commit  some  ridiculous  thing  as  anoth- 
er jury — " 

At  this  point,  counsel  for  defendant  objected,  and  the 
court  sustained  the  objection.  This  will  be  considered  in 
connection  with  the  other  alleged  misconduct  and  in  con- 
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nection  with  an  instraction  given  by  the  court.  Before  the 
eridence  for  the  State  was  closed,  we  find  this  record ; 

"Mr.  Smith :  The  State  offers  in  evidence  a  duly  cer- 
tified transcript  of  the  testimony  of  Fred  Powers  when  he 
was  sworn  as  a  witness  in  the  case  of — (Defendant  objects 
at  this  time  to  any  reference  to  any  other  case  as  imma- 
terial and  improper.)  The  Court:  It  is  sustained,  because 
Fred  Powers  has  not  been  sworn  as  a  witness  io  this  case, 
and  the  testimony  that  he  may  have  given  in  some  other 
rase  is  immaterial  and  incompetent.  Mr.  Smith:  I  want 
to  show  by  this  testimony —  The  Court :  I  know  what  you 
want  to  ahow  and  the  court  says  you  can't  show  it.  (De- 
fendant objects  to  any  farther  offers  as  misconduct  on  the 
part  of  counsel.)  Mr.  Smith:  It  is  no  misconduct.  The 
Court :  Counsel  has  the  ruling  of  the  court.  Mr.  Smith : 
Will  the  court  allow  me  to  make  no  record  of  the  show- 
ing? The  Conrt:  Xo,  sir,  the  court  will  not  allow  you 
to  make  any  further  record  than  you  have  made.  Mr. 
f^mith:  The  record  don't  show  what  I  want  to  do,  what  I 
propose  to  offer.  (Defendant  objects  to  the  continued  re- 
marks of  counsel  as  continued  misconduct.  Sustained  and 
plaintiff  excepts.  The  State  offers  in  evidence  the  revolver 
and  the  box  of  cartridges.    Here  the  State  rests.)" 

It  is  possible  that  the  State  would  not  be  entitled  to 
offer  in  evidence  the  certified  transcript  of  the  testimony 
of  a  witness  in  another  case  without  some  further  founda- 
tion's being  laid  that  it  was  the  transcript  of  his  testimony, 
and  that  the  defendant  did  so  testify.  ]Uit  that  objec- 
tion was  not  made.  It  does  not  appear  what  the  prosf- 
cator'a  purpose  was  in  seeking  to  introduce  the  transcriiit, 
and  it  is  possible  that  all  the  transcript  would  not  be  ad- 
missible. It  may  be  that  there  were  statements  made  by 
defendant  on  another  trial  which  would  be  perfectly  proper 
to  show  as  an  admission  of  tbe  defendant's  as  to  some  fact 
that  would  be  relevant  and  material  to  some  of  the  issues 
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iu  the  instant  caee:  that  incidentally  this  would  disdoae 
that  there  had  been  another  case  of  some  kind,  would  be 
the  defendant's  misfortune.  The  trial  court  woold  not  per- 
mit the  prosecntor  to  show  what  his  purpose  was,  or  to 
make  any  further  record.  The  defendant  did  later  testi- 
fy in  this  case  and  testified : 

"The  revolver  yon  show  nte  ia  the  one  Hallabauer  (the 
store  eJerk)   loaded  for  me.     It  is  my  revolver." 

To  illustrate:  Had  he  so  testified  on  another  trial, 
this  wonld  be  competent  as  an  admission,  in  view  of  the 
fact  that  the  revolver  found  on  the  sidewalk  was  not  defi- 
nitely Bhown  by  the  witneBses  testifying  in  this  case  to 
have  been  the  defendant's  revolver.  The  contention  of  ap- 
pellant is  that  the  prosecutor  was  improperly  attempting 
to  show  something  in  regard  to  a  former  trial.  He  was 
not  permitted  to  go  that  far,  but  he  was  stopped  by  coun 
sel  for  defendant  and  by  the  court,  and  nothing  was  per- 
mitted to  reach  the  jury  even  in  the  question  which  would 
indicate  the  character  of  the  other  ease  or  the  partieB 
thereto. 

It  should  be  borne  in  mind  here  that  the  State  is  not 
asking  a  reversal  because  of  the  ezclueion  of  its  offered  teR- 
timony,  but  the  question  is  whether  the  prosecutor  was 
guilty  of  misconduct  in  attempting  to  show  what,  so  far 
as  we  know,  may  have  been  perfectly  proper  as  an  admis- 
sion of  some  matter  given  by  witness  on  the  trial  in  an- 
other case.  As  to  this  matter  and  the  part  of  the  closing 
argument  objected  to,  the  court  sustained  the  defendant's 
objection,  and  instructed  the  jury: 

"Something  has  been  said  by  counsel  for  the  State  with 
reference  to  'another  case,'  hut  you  are  instructed  that  the 
defendant  is  on  trial  upon  charges  preferred  in  this  indict- 
ment, and,  ID  considering  this  case,  yon  will  give  no  thought 
to  any  othf^r  case,  and  determine  this  case  solely  upon  the 
testimony  that  has  been  received  upon  this  trial," 


June  19171  Statb  v.  Powbbb.  699 

We  think  there  was  no  miacondnct  in 

3.  cbihiikl  uw  :  the  couot;  attorney's  making  the  off^,  and 
duct  la  argu-  If  there  waB  aoT  in  recard  to  the  sentence 
•tM.  referred  to  m  tlie  closing  argnment,  it  was 

cured  by  the  oourt's  sustaining  the  objec- 
tions, and  by  the  instruction  referred  to.     It  is  our  con- 
cIofliOD  that  there  wa^  no  prejudicial  error  at  this  point. 
There  are  some  other  minor  matters 

4.  appwl  *in>  which  we  shall  refer  to  briefly.  The  in- 
Soo'of  mtmd  ■  stmctiona  asked  by  the  defendant  are,  for 
aim.  the  most  part,  argomeitative.    What,  has 

already  been  said  corerB  others  as  to  the 
law  of  the  case  and  the  fact  that  it  is  necessary  that  the 
weapon  should  be  concealed,  and  others  are  covered  by  in- 
strnctions  given  by  the  conrt.  A  clause  in  Instruction  No. 
2,  given  by  the  court  on  the  question  of  reasonable  doubt, 
is  criticized.    This  clause  is  a^  follows : 

"It  is  Toor  dnty  to  seek  the  truth  and  not  to  hunt  for 
donbts.  A  fancifol,  forced  or  captions  doubt  is  not  a  rea- 
sonable donbt." 

The  exception  to  this  instruction  taken  at  the  trial 
givea  no  reason  why  the  language  nsed  was  improper,  and 
counsel  has  not  in  ailment  here  advised  us  as  to  what  he 
claims  is  objectionable  in  this  language.  No  other  part  of 
this  instruction  is  complained  of. 

A  part  of  Instruction  No.  5,  given  by 

5.  CKiKtNiE,  Liw;  **'^  conrt.  is  criticized.  In  this,  the  conrt 
SiV:  fSSrt-  refers  to  the  fact  that  counsel  for  defend- 
raort'iDd^Ja^.    tint  in   argument  had   mentioned  the  pun. 

ishment  that  might  be  pronounced  by  the 
conrt  in  case  of  defendant's  conviction,  and  told  the  jury 
that  the  dnty  and  responsibility  in  that  respect  were  for 
the  court,  and  Uiat  the  dnty  and  responsibility  of  the  jury 
end  when  they  shall  have  determined  from  the  testimony 
whether  defendant  is  gulltv  or  not  gnilty  of  the  offenBe 
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charged.  We  are  filed  to  no  case  by  appellant  to  sustain 
hiR  contention  that  tbe  instruction  in  Improper,  The  point 
seems  to  hare  been  ruled  against  appellant's  contention 
.  in  Slate  v.  McOhvey.  153  Iowa  308.  ftt  ^12.  There  may- 
be some  other  of  these  minor  matters  not  specifically  no- 
ticed, but  they  have  nlV  been  considered. 

3v~It  is  thought  by  appellant  that,  in 

«,  cbikihai.  l;w  :  view  Of  defendant's  vouth,  the  court  should 
appeal :   moolo- 

Mnre"  "'  "^^  ^^^  have  imposed  the  extreme  penalty,  and 
in  this  we  are  inclined  to  agree.  We  rec- 
ognize the  fact  that,  in  many  cases,  the  trial  court  may 
be  aware  of  local  conditions  which  are  not  knowp  to  the 
appellate  court,  and  ordinarily,  we  are  not  disposed  to  in- 
terfere with  the  discretion  of  the  trial  court  in  the  matter 
of  sentences.  It  is  no  doubt  true  that  the  purpose  of  tbe 
legislature  in  increasing  the  penalty  for  this  offense  was  to 
discourage  tlie  carrying  of  concealed  weapons.  Reasons 
are  given  in  argument  why,  in  some  cases,  tbe  extreme  pen- 
alty should  be  imposed.  In  pronouncing  sentence,  the  rp- 
marks  of  the  trial  court  were  taken  down  and  made  of  rec- 
ord, and  the  court  stated  in  part : 

"You  know  better  than  I  do  what  followed  as  a  resnlt 
of  your  carrying  a  concealed  weapon.  While  you  havp 
been  acquitted  of  the  charge  preferred  against  you  on 
which  you  were  tried  for  what  did  happen  on  account  of 
your  carrying  a  concealed  weapon,  the  court  feels  that  thifi 
statute  was  imseed  in  order  that  cases  arising  as  this  one 
did  may  afford  some  adequate  punisjiment  for  carrying  con- 
cealed weapons,  under  tbe  statute,  in  view  of  the  results.*' 

Though  it  does  not  appear  in  the  record,  it  is  conceded 
in  argument,  substantially,  that  the  revolver  was  drof^ted, 
and  in  some  way  discharged  and  killed  a  bystander,  and 
that  this  is  the  matter  referred  to  by  the  court  in  the  re- 
marks before  quoted.  It  is  likewise  conceded  that  defend- 
ant was  tried  for  manslaughter  and  acquitted.    But  it  does 
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not  appear,  and  it  is  not  claimed,  that  the  fact  that  the 
defendant's  revolver  was  concealed  on  his  person  a  part 
of  the  time  had  anything  to  do  with  the  discharge  of  the 
weapon  and  the  killing.  The  inference  we  draw  from  the 
little  inforuiatioii  we  have  on  tliiii  is  that  it  was  dropped 
in  some  manner  when  (he  defendant  had  it  in  his  hand. 
However  this  may  be,  we  are  unable  to  see  how  the  cou-  ■ 
cealmeiit  of  the  weapon— and  thaf  fs  the  gist  of  the  offense 
under  the  statute — could  have'anything  to  do  with  its  dis- 
charge. Tbere  is  no  claim,  either,  that  there  was  any  alter- 
cation between  defendant  and  the  person  killed.  Neither 
i3  it  claimed  that  the  extreme  [>enalty  was  imposed  be- 
cause the  offense  for  which  defendant  was  convicted  was 
not  his  first  offense.  As  we  underHtand  the  record,  it  was 
.on  the  ground  befoi-c  stated.  The  stntnte  an*  it  now  reads 
(Section  4775-lla,  Cinle  Snpp.,  Wirf),  is  that  the  punish- 
ment shall  be  a  fine  of  not  more  than  $500.  or  imprison- 
ment of  not  more  than  two  yeiirs.  or  both  such  flue  and  im- 
prisonment, provided  that,  in  case  of  the  first  offense,  the 
,  court  may,  in  its  discretion,  reduce  the  punishment  to  im- 
prisonment in  the  county  jail  for  a  term  not  more  than 
three  months,  or  a  fine  of  not  more  than  flOO. 

From  anything  api)eiiring  iu  the  record  or  in  argu- 
ment, we  think  we  ought  not  to  infer  that  a  young  man  of 
tbe  age  of  defendant  has  been  in  the  habit  of  carrying  con- 
cealed weapons.  I'nder  all  the  circumstances  before  us, 
we  reach  the  conclusion  that  the  punishment  of  the  defend- 
ant ought  not  to  be  more  than  a  jail  sentence,  and  the  judg- 
ment will  be  reduced  to  aO  days  in  the  county  jail  of  Chero- 
kee (^ounty,  and  his  sentence  is  reduced  to  30  days  in  the 
county  jail  of  Cherokee  County,  to  which  he  will  be  com- 
mitted. .. 

As -so  modiOed,  the  judgment  is  affirmed. — Modified 
and  affiftned. 

flA\>;0H,  (^  .1.,  Wkaver  and  Stevkxs.  J.I..  concur. 
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Mark  0.   Tayix)B,  Appellee,   v.   Minneapolis  k   ISt.   Ixit'is 
Railroad  Company,  Appellant. 

NEQZiIQENOE:  Acts  or  Omissions  OotutttutliiK— Attr^ctiTB  A«en- 
clee — TnrntableB.  MalotalnlnE  an  unlocked  and  nnguaraed  rail- 
way turntable  at  a  place  where  It  may  attract,  and  for  a  apace 
of  Bome  two  rears  has  attracted,  the  attention  o{  children,  and 
enticed  them  to  play  on  and  about  the  eame.  with  the  expreaa 
or  Implied  knowledge  of  the  company  bo  maintaining,  presents  a 
Jury  queBtion  on  the  subject  of  negligence,  even  though  the 
turntable  waa  located  400  feet  outside  the  platt«d  portion  of  a 
city  and  abutted  upon  farm  landa  with  no  biilldings  thereon. 

Appeal  from   Pah   Alto   Utatrict   Court.— D.   F.   Coyle, 
Judge. 

Monday,  Junk  25,  1917. 

Action  to  recover  damages  for  [lersoDai  injury.  Trial 
to  a  jur.v,  verdict  and  judgment  for  plaintiff,  and  defend- 
ant appeals. — Affirmed. 

Bumquist  rf  Joifce,  for  appellant. 

Daniel  Kelly,  E.  A.  d  W.  n.  Morltng,  for  appellee. 

We-wbr,  J. — The  plaintiflf,  a  child  of 
bmS""""^^'       eight  years,  was  injured  while  playing  np- 
^tuiins":  at-     ou   a   turntable  owned  and  maintained   br 
cici:  taru-         the  defendant  railway  company  at  Rnthven, 
Iowa.    Suing  by  bia  next  friend,  he  alleges 
that  the  turntable  was  a  dangerous  device  of  such  character 
as  to  be  especially  attractive  to  children,  and  was  negligent- 
ly maintained  by  the  defendant  at  a  point  near  the  pablir 
highways  and  public  places  of  the  town,  and  that,  for  a 
long  period,  as  defendant  well  knew,  the  children  of  the 
vicinity  bad  been  in  the  babit  of  resorting  to  and  playing 
aronnd  and  upon  it.     It  is  further  charged  that  defendant 
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negligently  failed  to  guard  or  protect  said  turntible  by 
any  lock  or  other  device  to  prevent  its  being  operated  or 
made  use  of  as  a  place  or  instrument  of  play,  and  that 
plaintiff  was  thereby  attracted  and  lured  into  making  Huch 
use  of  it,  and  in  so  doing  received  the  injury  of  which  ho 
complains.  The  defendant  admits  its  corporate  capacity 
and  its  ownership  of  the  turntable,  but  denies  all  other  al- 
legations of  the  petition.  On  trial  to  a  jury,  there  was  a 
verdict  for  the  plaintiff  for  |l,OflO,  and  from  the  judgment 
entered  thereon,  this  appeal  has  been  taken. 

In  presenting  it?  appeal  to  this  court,  the  appellant 
submits  but  one  proposition,  and  that  is  that  the  plaintiff's 
evidence  is  insufficient  to  sustain  the  charge  of  negligence 
on  the  part  of  defendant.  The  thought  of  counsel  is  that 
the  turntable  is  shown  to  he  upon  the  defendant's  own 
premises,  and  at  such  distance  from  any  public  way  or 
other  place  of  public  resort  where  children  could  be  reason- 
ably expected  to  go  or  to  be  exposed  to  temptation  there- 
from that  it  should  be  held  as  a  matter  of  law  that  no  lack 
of  reasonable  care  upon  the  company's  part  has  been  shown. 
It  is  true,  as  counsel  suggest,  that  the  owner  of  a  turn- 
table or  other  lawful  device  of  a  kind  to  naturally  and 
strongly  attract  the  attention  of  children  of  tender  years 
is  not  bound  to  so  guard  or  protect  it  as  to  absolutely  in- 
sure it  against  their  approach  or  interference.  It  is  also 
true  that  snch  device  may  be  so  far  removed  from  public 
access  and  from  places  to  which  the  public  is  accustomed 
to  resort  as  to  fully  justify  the  owner  in  assuming  that'  it 
may  be  left  unlocked  and  nnguarded.  without  being  charge- 
able with  negligence.  In  our  judgment,  however,  the  show- 
ing made  in  this  case  on  behalf  of  the  defendant  is  not  of 
soch  conclusive  character  as  to  require  the  withdrawal  of 
the  question  of  negligence  from  the  jury.  While  it  is  shown 
that  the  turntable  is  located  some  900  feet  from  the  de-, 
fendanffi  depot,  and  perhaps  400  feet  outside  of  the  platted 
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part  of  the  town,  and  that  the  lands  immediately  adjoin- 
ing are  open  fields  unimproved  hy  residences,  there  ia  alM 
evidence  from  which  the  jury  conld  properly  And  that,  for 
two  years  or  more,  the  public,  including  children,  had  been 
accustomed  to  walk  or  travel  along  defendant's  track  and 
right  of  way  past  the  turntable;  that  children  were  in  the 
habit  of  playing  on  and  about  the  turntable;  and  that  the 
plaintiff  was  not  the  first  child  who  had  been  injured  therp- 
on.  Whether  the  turntable  wae  in  any  manner  enclosed  or 
protecled  by  fence  is  a  matter  of  dispute  between  the  wit- 
ne!4i)e».  It  is  undisputed  that  it  was  unlocked  and  unfast- 
ened, and  was  capable  of  being  revolved  or  operated  by 
the  efforts  of  the  children  using  it  as  a  place  of  play.  All 
these  things  are  of  a  character  such  as  must  have  been 
known  to  the  servants  and  agents  of  the  defendant  in 
charge  of  the  road  at  that  place,  and  the  danger  so  created 
was  of  such  obvious  character  that  we  cannot  say  as  a 
matter  of  law  that  no  duty  was  imposed  upon  defendant 
to  guard  against  it.  Injuries  to  children  upon  turntables 
are  so  many  and  so  frequent  that  they  have  been  the  snb- 
ject  of  consideration  by  a  very  large  proportion  of  all  the 
courts  of  this  country.  They  have  given  rise  to  two  differ- 
ing and  irrecont'ilable  theories  of  the  law  by  which  they  are 
governed;  but  the  question  is  thoroughly  settled  in  this  jur- 
isdiction that,  if  the  company  owning  such  device  locates 
it  or  maintains  it  at  a  place  where  it  naturally  attracts  the 
attention  of  children  and  entices  them  to  play  upon  it,  ami 
leaves  it  unlocked  and  unguarded,  then  such  company  is 
chargeable  with  negligence.  See  Edgington  v.  Burlington. 
('.  li.  rf-  y.  R.  Co.,  116  Iowa  410,  and  later  decisions  of 
this  court  in  which  that  precedent  has  been  applied  and 
followed.  There  is  no  question  of  contributory  negligence 
raised  by  counsel,  and  upon  the  single  ground  of  appeal, 
the  PHfficiency  of  the  proof  of  defendant's  negligence,  we 
hold  that  the  trial  court  did  not  err. 
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The  case  called  to  onr  attention  by  appellantj/iS(.  Louis, 
V.  &  T.  n.  R.  Co.  V.  Bell,  81  III.  76,  while  quite  parallel 
with  the  instant  case  in  some  of  its  material  facts,  is  not 
at  all  inconsistent  with  the  conclusion  here  reached,  be- 
cause it  was  there  made  to  appear  that  the  turntable  was 
located  at  a  place  where  the  public  were  not  in  the  habit 
of  passing,  and  there  was  no  showing,  as  in  this  instance, 
that  children  had  long  been  accustomed  to  play  upon  it. 
That  the  location  of  the  turntable  need  not  be  within  the 
limits  of  the  town  before  the  rule  of  the  Edgington  case  is 
applicable,  see  Kansas  Central  R.  Co.  v.  Fitzaimmtma,  22 
Kan.  686. 

For  the  reasons  above  stated,  the  jndgment  of  the 
trial  court  is — Affirmed. 

Gaynok.  C,  J,,  I'kbstox  and  Stevens.  J.I.,  concur. 


R.  VANi)EVE.vTEn,  Appellant,  v.  Kufus  Nelson,  Sheriff,  Ap- 
pellee. 

EXEHFTIONS:      Fropert;    Exempt— Jury    QuobUoii.      Tbe     isene 

1  whether  a  traction  engine  Is  one  of  the  inatrumeutalittee  by 
which  a  debtor  habitually  earns  a  living  tor  hlmaelt  and  fam- 
ily U,  on  conflicting  evidence,  neceHsarlly  a  ]ury  question. 

EXEMPTIONS:     Property    Ej^empt — Tbreahlng    Machine    Separator. 
S    A  threshing  machine  separator  is  not  exempt  from  execution. 

EXEMPTIONS:  Enforcement  of  BightB — Wrongfnl  X.evy— DuQ&geB 
.t  --Notice  to  Officer.  Written  notice  by  a  Judgment  defendant  to 
the  levying  officer  o[  exemption  claim  Is  a  condition  precedent 
to  the  right  to  recover  damages  of  the  officer  by  reason  of  the 
wrongful  detention  by  the  officer  of  exempt  property  under 
levy.    See  Sections  3991,  4017,  Code,  1897. 

APPEAL    AND    ERBOB:     Harmless    Error — Instmctiona — Incorrect 
4    Measure  of  Damages.     Incorrect  Instruction  on  the  measure  of 
damages  becomes  quite  harmless  when  the  Jury  finds  that  plain- 
tiir  has  no  cause  of  action. 
•  Vol.  180  Ia.— 45 


Appeal   ft-om   Hamilton   District    Cottrt.-^R.    M.    WnroHT, 
Judge. 

Monday,  June  25,  1917. 

Action  at  law  to  recover  damages  ou  account  of  the 
unlawful  levy  of  an  execution.  The  material  facta  are 
stated  in  the  opinion.  The  jury  returned  a  verdict  for  the 
defendant. — A  ifiiined. 

F.  .1.  Liind  and  />.  C.  Chane.  for  appellant. 

WeHle//  Martin  and  W.  J.  Covil.  fof  appellee. 

Stevens,  J. — Defendant,  as  sheriff,  levied  under  exe- 
cution upon  a  threshing  machine  and  traction  engine  as 
the  property  of  plaintiff.  M,  J.  Vandeventer  caused  notice 
to  be  served  upon  the  sheriff,  claiming  to  be  the  holder  of 
a  mortgage  upon  the  threahing  machine  and  engine.  After 
some  time  had  elapsed,  the  sheriff  released  the  machinerv 
from  the  levy  because  the  judgment  creditor  refused  to 
give  him  an  indemnifying  bond. 

Plaintiff  averred  in  his  petition  that  he  was  a  me- 
chanic, earning  his  living  by  threshing,  hulling  grains  and 
seeds,  and  doing  other  work  in  which  he  used  said  engine; 
that  they  were  the  necessary  tools  and  instruments  by  which 
he  earned  his  living;  that  he  was  a  resident  head  of  a  fam- 
ily, aud  that  said  pro]»erty  was  exempt  from  execution; 
that  the  sheriff  unlawfully  I'etained  possession  thereof:  and 
he  demanded  damages  for  the  loss  of  the  use  of  the  property 
and  to  the  property  resulting  from  the  negligence  of  the 
sheriff  in  failing  to  properly  care  for  and  protect  the  same 
while  held  under  execution.  He  further  charged  that  the 
detention  of  the  property  by  the  sheriff  was  malicious,  and 
asked  judgment  for  exemplary  damages.  Defendant  in  an- 
swer admitted  the  levy,  averred  that  the  property  was  left 
in   the  possession   of  plnintiff;   that  if  same  was   injured 
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it  was  because  uf  his  own  negligence  and  without  fault  of 
defendant;  that  the  execution  wan  regnlar  upon  its  face; 
that  lie  was  fully  protected  in  making  the  levy.  The  court 
withdrew  from  the  jury  the  ^inestion  of  exemplary  damages, 
and  the  evidence  tended  to  show  that,  under  the  levy,  the 
property  was  permitted  to  remain  on  the  premises  where 
the  levy  was  made,  and  that  plaintiff  used  the  same  to  some 
extent  in  threshing  on  the  premises;  and  the  sheriff  testi- 
fied that  he  told  plaintiff  to  go  ahead  and  use  the  machinery 
if  he  wanted  to.  There  was  conflict  in  the  evidence  as  to 
important  and  material  matters. 

I.     The  court  instructed  the  jury  that 
1.  ExiMPTioss:       tjie  separator  levied  upon  was  not  exempt 
Snwrtion  '''""'    execution,    and   submitted    to   it   the 

<|uestion  as  to  whether  or  not  the  traction 
engine  was  one  of  the  instrumentalities  by  which  the  plain- 
tiff habitually  earned  a  living  for  himself  and  family,  and 
informed  the  jury  that,  if  they  so  found,  then  same  was 
exempt  from  execution,  and  the  levy  was  unlawful,  and 
plaintiff  would  be  entitled  to  recover  the  fair,  reasonable 
value  of  the  use  of  the  engine  during  the  time  plaintiff  was 
deprived  thereof  by  reason  of  said  levy,  and  such  dam- 
ages, if  any,  to  said  engine  that  resulted  proximately  from 
the  levy. 

It  is  claimed  by  appellant  that  the  instruction  was 
erroneous  because  it  stated  that  the  ^parator  was  not  ex- 
empt from  execution,  and  that  it  permitted  plaintiff  to  re- 
cover damages  to  the  engine  and  for  the  loss  of  the  use 
thereof  only  in  case  the  jury  found  the  same  to  be  exempt. 
It  is  true  that  the  court,  after  giving  the  jury  the  correct 
rule  for  determining  whether  the  engine  was  exempt  or 
not,  added  the  clause  relating  to  damages,  but  evidently 
did  not  pretend  to  fully  state  the  measure  of  plaintiff's  re- 
covery in  this  instruction,  but  only  sought  to  advise  the 
jury   that  plflintiff  would   be  entitled  to  recover  damages 
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if  the  execution  w«8  wrongfully  levied  upou  tlie  propei't.v. 

The  iiiBtruction,  in  so  far  as  eame  snb- 

*■  pro^^' «- ''      (iiitted  to  the  jiir.v  the  question  as  to  whether 

mnrbiDc  sep-      the  eii^ine  wRH  exempt  or  not,  was  clearlj 

corpeet.     The  court  also  correctly  informed 

the  jurv  that  the  separator  was  ncit  exempt  from  execntion. 

Mei/<r  r.  Mi:yer.  23  Iowa  375. 

II.     The  o»mrt   in   its   Instniction  No. 
3-  JJJi^^^^^t^-      1  stated,  in  substance,  that  it  was  the  duty 
ffrrmlfuf  'lew  ■    "'  *''^  Sheriff,  after  levying  upon  the  prop- 
tK'"'^ofB«r.     '■'■*.''■  *"  S'^*'  i*  such  care  as  a  reasonably 
I)nKlent   and   careful   man    would   give  tlie 
same  under  like  circnmstjinces,  and  that,  if  he  failed  to  do 
this,  then  he  would  he  liable  for  any  damages  to  the  separa- 
tor resulting  from  the  want  of  such  care  during  the  time 
plaintiff  was  deprived  thereof  by  reason  of  the  levy,  and 
that  the  measure  of  plaintiff's  recovery  would  be  the  differ- 
ence, if  any,  in  the  value  of  the  separator  at  the  time  of 
the  levy  and  its  value  at  the  time  the  levy  was  released. 
The  court,  in  an  instruction  nnmbered  41^,  said:- 

"If  you  find  that  the  property  levied  upon  by  the  de- 
fendant as  sheriff  was  the  property  of  the  plaintiff,  and 
was  at  the  time  exempt  from  execution,  then  you  ar«  in- 
structed that  it  was  the  duty  of  the  plaintiff,  at  the  time 
of  the  levy  or  thereafter,  to  claim  such  exemption  and  to 
request  the  defendant  to  release  said  property  because  of 
such  exemption,  and  the  defendant  would  not  be  liable  for 
the  detention  of  said  property  until  such  time  as  knowl- 
edge or  notice  was  in  some  way  brought  home  to  him.  if ' 
it  was  brought  home,  that  his  levy  was  unlawful.  If. 
however,  you  should  find  from  a  preponderance  of  the  eri- 
dence  that  the  defendant  did  have  knowledge  or  notice  that 
should  have  caused  him  to  release  the  said  property,  and 
he  did  not  do  so,  then,  in  such  case,  his  detention  of  the 
property,  after   such   notice  or  knowledge,  was  unlawful. 
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and  he  would  be  i-eapoiisible  for  all  damages,  if  aoy,  re- 
uniting from  his  wrongful  detention  of  said  property," 

Plaintiir  excepted  to  both  of  said  instructions  before 
same  were  read,  to  the  jnr,v.  He  complains  because  the 
court  failed  to  include  engine  with  the  separator  in  the 
first,  and  that  the  latter  was  erroneous  because,  under  the. 
holdings  of  this  court,  defendant  was  not  required  to  gire 
the  sheriff  notice  as  stated  in  the  instruction. 

The    instructions    on    the    measure    of 

4.  aftbal  and        dfininces  were  not  very  satisfactory,  but  the 

Wm  prror:  In      y„ip  ^f  law  as  to  defendant's  liability  was 

BtntrltoDi:    In-  •' 

on^ot  damaleii  forpectlv  Stated,  and,  if  the  jury  had  found 
in  favor  of  the  plaintiff,  the  failure  to  prop- 
erly state  the  niensure  of  damages  might  have  become 
ground  for  reversjil;  but.  .■>,■<  the  jury  found  that  plaiotiff 
was  not  entitled  to  recover,  it  cannot  be  said  tbat  the 
failure  of  the  court  to  correctly  state  the  measure  of  dam- 
ages was  prejudicial,  and  this  cause  should  not  be  reversed 
on  account  thereof. 

III.  Section  3991  of  the  Code  is  as  follows: 
"An  officer  is  bound  to  levy  an  execution  on  any  per- 
sonal property  in  the  possession  of.  or  that  he  has  reason 
to  believe  belongs  to,  the  defendant,  or  on  which  the  plain- 
tiff directs  biro  to  levy,  unless  he  has  received  notice  in 
writing  under  oath  from  some  other  person,  his  agent  or 
attorney,  that  such  projierty  belongs  to  him;  stating  the 
nature  of  his  interests  therein,  how  and  from  whom  he 
acquired  the  same,  and  consideration  paid  therefor;  or 
fr(ym  the  defendant,  that  the  property  is  exempt  from  exe- 
cution; but  failure  to  give  such  notice  shall  not  deprive 
the  party  of  any  other  remedy.  Or,  if  after  levy  he  receives 
such  notice,  such  officer  may  release  the  property  unless  a 
bond  is  given  as  provided  in  the  next  section;  but  the  offi- 
cer shall  be  protected  from  all  liability  by  reason  of  such 
levy  until  he  receives  such  written  notice." 
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Plaintiff  was  present  at  the  time  of  the  levj  of  the 
execution,  and  made  no  claim  tbat  the  property,  or  an; 
part  of  it,  was  exempt  from  execution.  It  is  true  that, 
under  the  pi-ovisiona  of  Code  Section  4017,  he  did  not  waive 
hie  right  to  bring  notion  for  damages  on  account  of  a 
wrongful  levy  because  of  such  failure.  It  was  the  duty  of 
the  sheriff  to  levy  upon  any  property  which  he  found  in  the 
possession  of  the  judgment  debtor.  The  court,  in  Blair  r. 
Fritz,  162  Iowa  716,  expressed  doubt  as  to  the  correctness 
of  its  holding  in  Upp  v.  "Weuhring,  127  Iowa  713,  in  which 
the  court  apparently  held  that  the  notice  required  by  the 
statute  was  not  applicable  to  the  defendant.  The  writer  of 
the  opinion  evidently  overlooked  changes  in  the  statute. 
The  provision  of  the  statute  above  quoted  is  very  plain. 
The  instruction  given  the  jurj-  by  the  court  was  more  favor- 
able than  plaintiff  was  probably  entitled  to  under  the  stat- 
ute. 

JV.  Appellant  complains  of  the  refusal  nf  the  court 
to  give  a  certain  requested  instruction,  and  of  the  admis- 
sion of  testimony  over  his  objections.  The  instruction  was 
not  proper,  and  the  court  rightly  refused  to  give  the  same. 
The  objection  to  the  admission  of  some  of  the  testimony 
might  have  been  properly  sustained,  but  it  is  quite  appar- 
ent that  no  prejudice  resulted  from  the  ruling  of  the  coart. 

The  verdict  of  the  jury  finds  ample  support  in  the  tes- 
timony, and  no  reversible  error  appears  in  the  record.  The 
judgment  of  the  lower  court  ia  therefore — Affirmed. 

("lAYNOR,  C.  J.,  Wea^-er  and  I'reston,  JJ-,  concur. 


Ahmsthono-McClenahan  Company,  Appellant,  v.  Tbomae 
Bhoads  et  al.,  Appellees. 

EXEMPTIONS:  Persona  Entitled — Head  of  Family — Divorced  Par- 
son. A  debtor  who  livea  alone  and  apart  from  bis  vffe  and 
children,  who  Is  unmarried  and   'llvorcfid  from  hie   wife  and 
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under  no  obligation  to  support  her,  who,  b;  aald  decree,  baa  no 
custody  ol  or  control  over  bis  minor  children  except  to  visit 
ttaem,  and  who  furnishes  them  no  Rupport  except  occaelonal  vol- 
untary contributions,  and  who,  by  an  executed  trsnster  of  prop- 
erty, has  obligated  another  to  care  for  and  support  his  chil- 
dren, which  obligation  Is  being  complied  wltb,  Is  not  the  "bead 
of  a  family,"  and  therefore  not  entitled  to  exemption  of  his  per- 
sonal earnings.    Section  4011,  Code,  1S97. 

Appeal  from  Linn  Distiict  Court. — John  T.  Moffit,  Judge. 

Tuesday,  Junb  26,  1917. 

Appeal  from  a  judgment  of  the  distpict  court  of  Linn 
Countr,  Iowa,  releasing  attachment  and  discharging  garni- 
shee upon  ground  that  the  money  due  was  for  eaminge  du$ 
the  defendant  as  the  head  of  a  family.  I'laintilT  appeals.— 
Reversed. 

L.  M.  KratZj  for  appellant. 

No  appearance  for  appellee. 

Stevess.    J. — The    Cedar    Rapids    Oil 
p™M(TVnM.'      Company   was  garnished  on   execution   De- 
farotiy :*diTSre-    cenibcp  lU,  1915,  as  a  supposed  debtor  of 
Thomas     Rhoads',     defendant.       Defendant 
filed  a  duly  verified  application,  asking  that  said  garnish- 
ment be  released,  upon  the  ground  that  he  was  a  resident 
head  of  a  family;  that  the  amount  due  from  the  garnishee 
was  money  earned  as  a  laborer  within  90  days  preceding 
the  date  of  the  garishment.    The  court  held  the  funds  in  the 
hands  of  the  garnishee  exempt  from  execution,  and  released 
the  gamishinent.    The  amount  involved  being  leas  than  $100. 
the  court  certified  that  the  cause  is  one  in  which  an  appeal 
should  be  allowed. 

The  abstract  does  not  set  out  the  evidence,  but  the 
court  made  a  finding  of  facts,  and  certified  that  defendant 
■was  divorced  from  his  wife  in  1912.  upon  the  application 
of  his  wife,  who  was  granted  the  full  carp  and  custody  of 
all   the  minor  children,   which   were  all   the   children   de- 
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feadant  had;  that  his  wife  was  awarded  judgment  for 
|l,500  peruiaueiit  aliDiony;  that  privilege  was  granted  de- 
feDdaot  to  visit  his  children  at  suitable  times;  that,  at  the 
time  the  decree  was  entered,  he  turned  over  to  his  wife's 
parents  his  equity  in  a  home  he  had  Ijecn  buying  on  con- 
tract, in  consideration  for  which  the  grandparents  agreed 
to  keep  and  care  for  said  children;  tliat  they  have  lived 
with  their  said  grandparents  since  that  time;  that  defend- 
ant has  not  lived  with  his  wife,  nor  has  he  lived  in  the 
family  with  liia  children  since  that  time,  nor  has  he  re- 
married, but  has  lived  by  himself  all  of  the  lime  in  room- 
ing and  boarding  houses ; -has  fieqncntly  visited  the  chil- 
dren for  a  few  hours  nt  a  time,  and  has  contributed  to 
their  support,  at  irregular  iutcrvalK,  (clothing,  shoes,  etc., 
whenever  he  thought. they  needed  such  nccessifies,  but  has 
in  no  way  contributed  toward  their  board  and  lodging  or 
in  any  other  way,  except  turning  over  the  equity  in  his 
Jormer  home.  He  lias  stood  good  for  medical  and  hospital 
services  for  said  children.  All  the  money  in  the  hands  of 
garnishee  was  the  personal  earnings  of  defendant,  and  was 
earned  within  911  days  next  preceding  the  garnishment. 
Plaintiff  appeals. 

I.  The  statute  under  which  the  court  held  the  funds 
in  the  hands  of  the  gaiuishee  exempt  fi-om  execution  is 
Code  Section  4011,  which  makes  the  personal  earnings  of 
a  debtor  who  is  a  resident  head  of  a  family,  earned  at  any 
time  within  90  days  of  the  levy,  exempt  from  liability  for 
debt.  The  sole  question  presi'nted  on  this  appeal  is  whether 
or  not  the  defendant  at  the  time  was  the  bead  of  a  family. 

The  authorities  defining  "family"  and  "head  of  a  fam- 
ily" have  been  several  times  collected  and  reviewed  by  this 
court,  and  it  is  unneee-ssary  to  again  extensively  review 
the  same.  In  Linton  r.  Croshj/.  TyG  Iowa  386,  a  family  is 
defined  as  "the  collective  body  of  persons  who  live  in  a 
house  under  one  head  or  manager."     See  also  Emerson  i\ 
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heotiard,  96  Iowa  311;  Fullertoii  v.  Sherrill,  114  Iowa  511; 
Fox  V.  Waterloo  Xational  Bank,  126  Iowa  481;  Bheehy  v. 
Scott,  128  Iowa  551;  In  re  Estate  of  Bishop,  130  Iowa  250; 
Blair  V.  Fritz,  162  Iowa  716. 

The  husband  and  fatlier  who  resides  with  and  sup- 
ports his  wjfe  and  children  is  uniformly  held  to  be  the  head 
of  a  family.  The  wife,  however,  under  some  circumfltanees, 
may  become  the  head  of  a  family.  Id  Linton  v.  Crosby, 
Kupra,  the  husbacd  and  wife  had  lived  separate  and  apart 
for  seven  years,  during  which  time  he  "neither  contributed 
nor  was  aslied  to  contribute  to  her  aapport.  He  lodged  in 
his  office  and  boarded  in  the  family  of  others.  The  court 
said :  '    , 

"In  the  absence  of  a  statute  so  pruviding,  it  is  diffi- 
cult to  see  why  a  person  boarding  in  the  family  of  otbers 
and  lodging  in  his  office  for  seven  years  can,  at  the  expira- 
tion of  that  time,  be  regarded  as  a  family,  or  the  head  of 
one.  It  is  true  a  person  may  be  a  boarder  and  yet  the  head 
of  a  family.  But  in  order  to  constitute  him  such,  the  board- 
ing must  be  regarded  as  of  a  temporary  character.  •  "  • 
The  mere  fact  he  was  liable  for  her  support  should  not, 
we  think,  make  him  the  head  of  a  family.  No  family  re- 
lation, as  generally  underftood,  existed  between  himself 
and  wife.  The  policy  and  intent  of  the  statute  is  to  ex- 
empt certain  property  because  the  support  of  a  family, 
great  or  small,  is  cast  upon  the  head  thereof.  Such  family 
must  have  an  actual  existence,  as  distinguished  from  one 
that  exists  theoretically  only." 

In  Emerson  v.  Leonard,  supra,  the  court  held  that  a 
widow  who  lived  alone,  supported  herself  and  others,  when 
■  they  were  dependent  upon  her,  by  dressmaking,  was  not  the 
head  of  a  family  after  there  ceased  to  be  anyone  residing 
with  and  dependent  upon  her.    The  court  said: 

"There  cannot  be  a  head  of  a  family  when  there  is  no 
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family'.     It  is  not  material  that  there  was  ouce  a  family, 
if  it  has  ceased  to  exist." 

"  The  court,  in  Clenians  v.  fenfleld,  111  Iowa  511,  held 
that  a  divorced  wife  did  not  have  a  homestead  right  in  the 
property  used  by  her  and  her  husband  as  a  homestead,  and 
which  was  conveyed  to  her  by  her  husband,  at  the  time  thp 
divorce  was  granted,  in  payment  of  alimony;  that  the  prop- 
erty lost  its  homestead  character  at  the  time  of  the  di- 
vorce, because  of  the  dissolution  of  the  family  and  the 
attaudojimeat  thereof  by  the  divorced  wife. 

In  Fullerton  r.  Sherrill,  supra,  where  the  question  iu- 
volved  WHS  the  right  of  a  homestead  exemption,  held  that: 

"For  the  benefit  of  the  family,  the  law  'exempts  the 
home  of  the  family  from  the  burden  that  rests  upon  all 
other  property,  of  being  appropriated  to  the  debts  of  the 
owner.  The  immunity  depends  on  two  contingencies; 
First,  occupancy  as  a  home;  second,  that  the  owner  shall 
have  a  family.  AVben  either  ceases,  the  exemption  ie  at 
an  end.  There  can  be  no  more  reason  for  holding  that  a 
man  who  has  lost  his  family  ^hall  continue  to  pi'eserve  au 
exempt  homestead  because  he  once  had  a  family,  than  for 
saying  the  house  which  has  once  been  exempt  while  occu- 
pied as  a  homestead  shall  continue  to  be  exempt  altbotigli 
totally  abandoned  as  a  residence." 

The  remaining  cases  cited  variously  define  the  head 
of  a  family. 

"Exemption  lawa  are  enacted  to  prevent  the  unfor 
tunate  citizen  from  having  all  the  necessaries  of  life  swept 
away,  and  to  preserve  for  him  certain  things  reasonably 
necessary  to  enable  him  to  earn  a  livelihood  for  himself 
and  family.  The  sole  purpose  of  all  such  laws  is  to  pro- 
tect the  citizens  of  tbe  «tate  from  being  reduced  by  flnan- 
cii\l  misfortune  to  absolute  want,  and  to  encourage  indus- 
try and  thrift  and  the  building  up  of  homes  by  placing 
beyond    the   reach   of   creditors    the    homestead   and   such 
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tools,  implementB  or  appliances  as  a  man  may  require  to 
prosecute  bis  business,  wbatever  his  vaTk  in  life  or  his 
occupation  may  be.  Every  man,  even  the  extravagant  and 
improvident,  owes  a  first  duty  to  those  immediately  de- 
pendent upon  bim.  And  so  it  is  that  the  state  haa  an  in- 
terest that  no  citizen  shall  be  reduced  to  a  condition  of 
destitution  so  as  to  be  prevented  from  prosecuting  useful 
industrial  employments  for  which  he  may  be  fitted,  and 
that  families  shall  not  be  deprived  by  extravagance  or 
misfortune  of  the  shelter  and  comforts  necessary  to  health 
and  activity."  Section  3,  11  R.  C.  L.  491,  and  cases  cited. 
Beaton  v.  Sawyer,  (Vt.)  15  Atl.  166. 

Id  the  case  last  cited,  the  right  of  the  wife  to  claim  a 
homestead  right  in  the  premises  of  her  husband  after  her 
divorce  was  involved,  and  the  court  said : 

"By  the  decree  of  divorce  procured  by  the  defendant, 
with  the  custody  of  the  minor  children  decreed  to  her,  they 
thereafter  ceased  to  be  a  part  of  the  family  of  Norman  D, 
Sawyer.  She,  without  remarriage,  could  never  become  his 
widow.  The  minor  children,  without  a  change  in  the  de- 
cree, could  never  become  or  constitute  a  part  of  his  family, 
over  whom  he  could  exercise  parental  control,  or  to  whom 
he  owed  the  duty  of  personal  care  and  support." 

To  the  same  effect,  see  Holcomh  v.  Hokomb,  (N.  D.) 
120  N.  W.  547;  Wiggin  v.  Bazzell,  68  N.  H.  329;  Cooper  v. 
Cooper,  24  Ohio  St.  488.  The  Supreme  Court  of  Nebraska, 
in  Roberta  v.  Moudy,  3(1  "Neb.  Oaf,  held  to  the  contrary. 

The  Supreme  Court  of  Missouri,  in  Caldicell  v.  Ryan, 
108  8.  W.  533,  537,  referring  to  exemption  laws,  said : 

"The  statutes  of  exemption  were  conceived  in  mercy 
for  the  unfortunate  debtor,  and  are  to  be  construed  in  that 
spirit,  but  they  are  not  to  be  construed  to  give  him  what 
in  common  honesty  does  not  belong  to  him.  •  •  •  The 
statute  of  exemption  was  made  to  cover  as  with  a  shield 
what  the  unfortunate  debtor  has  in  his  possession  when  the 
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officer  comets  with  a  wiii  to  take  it  from  him.  It  waB  not 
made  to  arm  him  as  with  a  sword  to  levy  conti-ibution  on 
hie  neighbor." 

The  defendant  in  the  case  at  bar  did  not  retside  with 
his  wife  or  minor  children;  wa^  separated  from  them  by 
a  decKe  of  divorce.  Under  the  decree,  he  was  deprived  of 
the  right  to  exercise  custodj-  or  control  over  them ;  he  had 
conveyed  his  equity  in  his  former  homestead  to  the  parents 
of  his  divorced  wife,  in  consideration  of  which  they  agreed 
to  maintain  and  support  defendaut's  miuor  children.  All 
that  appears  iu  the  record  is  that  he  occasionally  visited 
the  children,  and  vuluutarily  contributed  clothing  aod  paid 
for  medical  services  rendei-ed  the  childreu.  He  was  in  no 
sense  the  head  of  a  family.  The  statute  exempting  per- 
sonal earnings  was  never  iutouded  to  aid  an  individual  to 
avoid  the  payment  of  his  honest  dt^bts,  but,  as  above  stated, 
to  preserve  a  certain  advantage  iu  fuv»v  of  the  family  de- 
pendent npon  him  for  support.  While  exemption  statutes 
are  to  be  given  a  liberal  construction  in  carrying  out  their 
purpose,  they  should  never  become  a  uieans  of  enabling  aa 
improvident  debtor  to  avoid  the  paymeut  uf  obligatiouK 
arising  after  he  has  ceased  to  properly  come  within  the 
purview  of  the  statute. 

It  is  our  conclusiou  that  the  funds  in  the  hands  of  the 
garnishee  were  not  exempt  to  the  defendant,  and  that  the 
judgment  of  the  lower  court  should  be  and  is — Recerged. 

Gaynok,  (.'.  .1.,  \V RAVER  aud  I'RESTON,  -I-l.,  concur. 


Annis  Cha.vev   et  a),.   Apiwlleew,   v.   \V.   F.   Mi-bpht,  Ap- 
pellant. 

APPEAI>  AND  BBBOB:     Review— QucEtlons  of  Fact,  Etc.— Law  Ac- 
1    tlonB — Trial  to  Court.     Principle  recogniied  that,  on  appeal  In 
a  law  action  tried  to  Ihe  court,  that  verBlon  of  the  teBtimonj 
moat  favorable  to  the  prevalUng  party  must  be  accepted. 
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E.IMITATION    OF    AOIIONS:      Computation    of    Fatlod— Contract 

2  Witltout  Time  foi  Perfoimance.  The  statute  of  llmltatlona,  on 
a  contract  calling  for  the  performance  of  a  apecifled  act  without 
designation  as  to  time  of  performance,  will  commence  to  run 
only  from  the  time  the  one  obligated  repudlatia  the  contract 

SAMAQES:     Bleach  of  Contract — FaUnre  to  Furnish  Abstract — Ez- 

3  amlnatlon.  Tbe  obligation  to  furnish  an  abstract  showing  good, 
merchantable  title  does  not  embrace  the  obligation  to  defray 
the  coat  of  examining  the  abstract  after  It  lias  been  rnroished 
or  procured. 

Appeal  from  Johnson  Distnct  Vouit.~~R.  P.  Howell, 
Judge. 

Wednesday,  March  14,  1917. 

Reiigaking  Denibd  Tuksday,  June  26,  1917. 

Action  to  recover  dttmageM  for  defendant's  failure  to 
famish  plaiatiffs  with  an  abstract  of  title  to  certain  prop- 
erty purchased  liy  plaintiffs  frftin  defendant.  The  defense 
w«R  the  statute  of  limitations,  a  denisti  of  the  material  al- 
IfgRtions  of  the  petition,  and  a  pleading  of  full  performance 
h.r  defendant  of  all  of  his  agreements.  Upon  the  issues 
joined,  Ihe  cause  was  tried  to  the  court,  a  jury  being  waived, 
i-esuiting  in  a  judgment  for  plaintiffs  in  the  sum  of  $50. 
with  inlerest  and  rostN.  Defendant  appeals. — Moiiified  and 
affirmed. 

<'.  J/.   Dutrh&r  and   Hnihi/  rf   Murphy,  for   appellant. 
Eduhi  B.  WiUon.  for  appellees. 

hEKMER.  J.^As  the  case  ia  a   law  ac- 

*■  BBBM^  '"^     -   *'""'  ^"'^  "  ""  ^^^^  '"  ^^^  court  withont  a 

ftirt"™:"iir    J"'"-^'-  ^''<^  """^^  accept  that  version  of  the  tea- 

to^nrt. '""'     timony  most  favorable  to  plaintiffs,  and,  if 

there  be  any  which  substantially  supports 

the  judgment,  the  case  must  be  affirmed. 

It  seems  that,  for  many  years,  defendant  has  been 
plaintiffs'  attorney,  and  has  represented  them  in  all  matters 
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upon  wliicli  thej  needed  advite  or  assistance  in  coui't  or 
otherwise.  I'lalutilTs  were  the  owners  of  some  property  in 
tlie  town  of  Oxford,  which  defendnnt  wished  to  secure,  and 
BO  he  proposed  to  trade  them  n  farm  for  it.  Having  agn?ed 
upon  fl,0(ll)  ns  the  value  of  plaintiffs'  property,  a  trade 
was  arranged  for  the  farm,  plaintiffs  to  give  notes  and 
mortgages  aggregating  |4.00ll  npon  the  laud,  in  addition 
to  their  Oxford  property,  and  also  an  equity  estimated  at 
|2,000,  which  Annis  Chaney  had  in  a  tract  of  grouud  be- 
longing to  on  estate  in  which  she  was  interested.  It  was 
agreed  by  defendant  that  he  would  furnish  an  abstract 
sliowing  a  good  and  merchantable  title  in  the  farm  lands 
which  i\ere  to  he  dee<lfd  to  the  phiintilTs.  Xo  time  was  set 
for  the  delivery  of  this  abstract.  Deed  to  the  lands  was 
made  and  delivered  to  plaintiff!*  about  Oeceniber  it,  lOuri. 
and  defendant  then  said  that  tlu'  abstract  of  title  needed 
fixing,  and  tliat,  when  he  got  it  fixed,  he  would  turn  it 
over  to  plaintiffs.  Plaintiffs  kei>t  calling  for  the  abstract, 
and  defendant  kept  renewing  his  promises  to  fix  up  and 
deliver  it,  until  a  slun-t  time  before  the  bringing  of  this 
suit,  when  defendant,  after  having  lirought  action  to  qniet 
title  to  the  lands,  which  action,  it  is  said,  cured  all  the 
defects  in  the  title,  refused  to  deliver  the  abstract  or  to 
have  anything  moiv  tii  do  with  it  or  the  title. 

I'laintilTs  claim  that,  having  sold  the  land,  or  a  part 
of  it,  they  were  compelled  to  secure  an  abstract  to  satisfy 
the  purcliHscr;  that  Ihey  paid  JL'5  for  this;  that  thereafter, 
and  after  defendant  had  bronght  his  action  to  (iniet  title, 
they  had  to  pay  f)>  to  lia^e  the  abstract  extended,  and  that, 
in  view  of  defendant's  failure  to  furnish  an  abstract,  they 
had  to  employ  an  attorney  to  look  after  their  interests; 
and  that  they  paid  this  attorney  $25  for  his  services.  These 
several  items  were  allowed  by  the  trial  court,  and  the  ap- 
peal  challenges   the  allowance   thereof. 
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It    in    said    that    plaintiffs'    action    is 

^'  fj?"!"""?©!?'   Iwritd  by  tbe  statute  of  limitatioaa.     It  is 

pert(ii':''coiitract  man  if  est  I  J'  an  action  for  breach  of  contract, 


vllbout   time         ,  ,       -         ■  ,  ,-.  i. 

for  perfom-       th«  ooutriut  having  been  made  in  December 

of  tlie  .vear  19(15.  and  this  action  having  been 
commeuccd  io  Januarj-  of  the  year  1915.  The  contract  is 
oral,  and  the  statutory  jxTiod  for  bringing  suit  for  breach 
thereof  is  five  jenrs  from  tlic  time  the  canse  thereof  ac- 
crues. The  fundamental  question  is:  When  did  plaintiffs' 
cause  of  action  accrue?  It  seems  that  no  time  was  fixe<l 
fop  the  delivtry  of  the  abstract.  In  such  a  case,  a  reason- 
able time  is  implied  by  law,  aud  what  is  this  reasonable 
time  depends  upon  the  circumstsaces  of  each  particular 
case.  Here,  plaintiffs  say  that,  during  all  tbe  time  down 
to  within  a  short  while  before  the  bringing  of  suit,  defend- 
ant, recognizing  hia  contract,  made  one  excuse  after  another 
for  not  completing  the  abstract,  acknowledged  hia  liability 
to  deliver,  and  promised  each  time  to  do  so  within  a  few 
days.  All  parties  recognined  that  an  action  to  quiet  title 
was  necessary  to  correct  defects  in  the  title,  and  without 
this,  a  good  and  merchantable  title  could  not  be  secured, 
so  as  to  be  entered  upon  the  abstract;  and  plaintiffs  state 
that  defendant  insisted  upon  doing  this  worlc  himself,  and 
delayed  doing  so,  for  good  reason  or  for  no  reason,  until 
about  the  time  of  the  commencement  of  this  action,  thus 
compelling  plaintiffs  to  procure  another  abstract  and  an 
extension  thereof,  in  order  to  satisfy  a  purchaser  of  the 
land  from  them.  On  plaintiffs'  version  of  the  matter,  which 
the  trial  court  had  the  right  to  accept,  we  do  not  think 
plaintiffs'  cause  of  action  is  barred.  The  action  did  not 
accrue,  according  to  plaintiffs'  testimony,  until  defendant 
repudiated  his  agreement  to  furnish  an  abstract.  Elliott 
V.  Capital  City  State  Bank,  128  Iowa  275;  City  of  Muaca-, 
tine  V.  Chicar/o,  R.  I.  rf  P.  R.  Co..  7ft  Iowa  645.     And  the 
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trial   court  was  justified   iu   fludiug  that  plaintiffs'   cause 
of  action  was  not  barred. 

ir.     Tlie    eoui't    allowed    plaintiffs   the 

3.  D*uiOKs:  cost  of  s\  iifiw  abstract,  and  also  for  niakin)^ 

tract:  fstiure     i]^.   necessary   extension   thereof,   after   de- 

in"tion.  *""       f«i"li'nt  BCCHied  tbe  decree  (|«ieting  title  to 

plaintiffs'  lauds,  aiuouoting  to  |31.    In  this 

there  was  no  error.     But  the  court  also  allowed  plaintiffs 

the  snni  of  f25  because  of  defendant's  failure  to  look  after 

plaintiffs'  interests,  as  he  agi-eed  to  do.     We  understand 

that  this  has  reference  to  an  attorney's  fee  paid  by  him, 

necessitated  by  defendants  failure  to  furnish  abstract  or 

to  perfect  title  to  the  lands  in  season. 

In  the  first  place,  we  find  no  testimony  that  pluiutiff'K 
I)aid  or  obligated  Jheinselves  to  pay  any  amount  to  an  at- 
torney for  anything.  Moreover,  if  there  be  such,  there  is 
no  showing  that  this  was  due  to  defendant's  failure  to  per- 
forin any  part  of  the  agi-eemeut.  Defendant  undertook  to 
deliver  an  abstract  showing  good  and  merchantable  title 
to  the  land,  and  also  to  convey  such  a  title.  If  he  had 
furnished  the  abstract,  he  was  not  bound  to  pay  for  tlie 
services  of  an  attorney  secured  hy  plaintiffs  to  examine  this 
abstract.  Again,  after  defendant  secured  a  decree  quiet- 
ing title  to  tbe  land,  be  was  not  bound  to  pay  or  peiiu- 
hurse  plaintiffs  for  the  services  of  an  attorney  in  examining 
the  title.  Defendant  performed  his  agreement  when  he 
delivered  the  abstract  and  fixed  up  the  title.  If  he  did 
neither,  or  failed  to  do  one  of  the  things  promised,  he  is 
liable  for  the  damages  primarily  resulting  therefrom.  He 
did  not  furnish  the  abstract,  and  plaintififs  are  entitled  to 
compensation  therefor.  He  did  secure  his  decree,  but  plain- 
tiffs are  not  entitled  to  recover  attorneys'  fees  from  him 
because  they  employed  someone  to  see  whether  or  not  they 
then  had  good  title.  Neither  the  law  nor  the  testimony 
in  the  case  justifies  any  such  allowance.     The  judgment 
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must  be  modified  by  striking  out  this  allowance  for  attor- 
neys' fees  or  for  looking  after  plaintiffs'  interests,  leaving 
it  stand  simply  for  $31,  with  interest.  Each  party  will  pay 
one  half  of  costs  of  this  appeal. — Modified  and  affirmed. 

The  foregoing  opinion  was  pi-epared  by  Justice  Deemer, 
now  decease<3,  and  is  adopted  as  the  opinion  of  the  court. 

Gatnor,  C.  J.,  Lai>d,  Evans  and  Phbston,  JJ.,  concur. 


Clakk  Uro-iuerh  et  a)..  Appellees,  v.  Mary  E.  Watson  et 
al.,  Appellants. 

aTTBBOOATIOK:     Sureties— 8eci«t  SnretieB  not  Entitled  to  Sabro- 
1     gattoa.     A  secret  surety  In  a  Dote  and  mortgage  Becurlng  tbe    ■ 
same  Is  not  entitled  to  subrogation  to  Out  prejudice  ol  Bubse- 
quent  mortgagees  without  notice  ot  such  secret  relation.    Sees. 
3779.  39S6,  3967,  Code,  1897. 

PRINCIPLE  APPLIED:  In  1S85,  two  sisters,  owning  a  tract 
o(  land  In  equal  shares,  mortgaged  the  entire  tract.  In  order  (o 
raise  money  for  tlielr  brother,  nnd  solely  as  an  accommodation 
to  him.  The  sifltera.  during  the  10  years  following,  twice  se- 
cured new  loans  to  take  up  this  accruing  obligation,  their  last 
mortgage  (duly  recorded)  being  given  in  1S95.  and  being  known 
as  the  Rohb  mortgage.  In  189G,  one  sister  died,  and  by  descent 
the  remaining  sister  acquired  an  additional  one-sixth  Interest 
In  said  land  (or  a  total  ot  two  thirds),  and  said  brother,  by  de- 
scent and  a  conveyance,  acquired  the  remaining  one  third. 
Henceforth,  the  title  so  remained.  During  the  years  1901  to 
190S,  said  brother  repeatedly  mortgaged  his  one-third  interest, 
all  of  said  mortgages  being  duly  recorded.  These  subsequent 
mortgagees.  In  taking  their,  niortsiiges,  had  no  knowledge  or 
notice  that  the  makers  of  the  Kobb  mortgage  were  In  fact  »ure- 
ties  only,  and  that  the  brother  was  in  fact  the  principal.  Held. 
on  foreclosure,  that  the  surviving  sibier.  on  payment  ot  any  part 
of  the  Robb  mortgage,  was  not  entitled  to  be  aubrogafed  to  the 
rights  of  Robb,  the  mortgagee,  to  the  pi-ejudice  ol  said  subae- 
qnent  mortgagees. 

rrESASfCT    IN    OOMHON:      Morticage    Lien— Pasrment — Oontrlbu- 
2     tlon.    Tbe  right  of  one  tenant  in  common  to  demand  contribu- 
tion on  account  of  mortgag-;  liens  on  tbe  common   property, 
arises  only  after  payment  has  actually  been  made.     Held.  In 
Vol.  180  lA.— 46 
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case  at  bar,  that  contribution  was.  Id  effect,  graoted  b;  roquir- 
Ing  each  undlvide^l  fractional  part  of  the  land  to  be  sold  for  Its 
fractional  part  of  the  mortgage, 

TENANCT  IN  COMMON:     Mortgages— Mortgagee  not  Cot«uatit    A 

3  mortgagee  of  the  interest  of  one  tenant  In  common  does  sot 
become  a  tenant  in  common  with  the  others.  It  follows  that 
such  mortgagee  1b  not  bound  by  and  not  required  to  take  notice 
of  secret  equities  existing  In  favor  of  another  cotenant. 

PRINCIPLE  APPLIED:     See  No.  1. 
MOBTQAQES:       Priority  —  Uniecorded     Mortgages  —  Notlo-BTl- 

4  dence.  The  nnmher  of  witnesses  U  not  necessarily  controllisg 
on  disputed  fact  questions.  Testimony  of  one  witness  that  he 
did  not  have  notice  of  a  prior  unrecorded  mortgage,  aided  by 
corroborating  facts  and  circumstances,  may  overcome  the  posi- 
tive testimony  of  two  interested  witnesses  that  they  did  give 
such  notice  to  first  jiarty.  when  the  conduct  of  such  two  wit- 
nesses has  not  been  consistent  with  their  assertion. 

Ladd  and  Preston,  JJ.,  dissent  as  to  the  finding  of  fact 
Appeal  from  Monroe  District  Court. — Sbnkca  Cobnell, 
Judge. 
Satueday,  Octobeb  28,  1916. 
Opinion   on   Ekhearing  Tuesday,  June  26,   1917. 
Action  in  equity  to  forecloBe  mortgagcB  and  to  estab- 
lish liens  and  the  priority  thereof.     There  was  a  decree  for 
plaintiffs,  foreclosing  the  mortgages  and  determining  the 
priority  of  liens  and  the  rights  of  the  parties.   The  defend- 
ant cross-petitioner  People's  Savings  Bank  appeals  from  the 
finding  of  the  trial  court  that  the  lien  of  plaintiffs'  mort- 
gages was  prior  to  that  of  said  appellant.     Mary  E.  Wat- 
son, a  defendant  and    cross-petitioner,    appeals    from   the 
findings  of  the  trial  court,  which  were  against  her.    A 
more  detailed  statement  as  to  the  issues  and  tacts  appears 
in  the  opinion. — Modified  and  affirmed. 

J.  C.  Mitchell,  N.  E.  Kendall,  F.  D.  Everett,  and  J.  C. 
Ma'bry,  for  appellants. 

John  T.  Clarkson  and  D.  W.  Bates,  for  appellees. 
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EvANB,  J. — There  are  many  parties  defendant  and  a 
large  number  of  different  claims  and  conflicting  iutereats, 
80  that  the  i-ecord  is  somewhat  complicate.  However,  most 
of  the  parties  seem  satisfied  with  the  finding  of  the  trial 
court,  and,  as  before  indicated,  but  two  appealed. 

1.  The  points  in  the  case  most  Hepions- 
^'  ^iS*i"^Mt  ly  argued,  and  perhaps  the  more  important 
uti»4'^to''aiD-^  ones,  are  the  points  raised  by  the  appellant 
Mary  E.  Watson  in  her  controversy  with 
plaintiffs  and  some  of  the  other  parties  to  the  action.  .  As 
to  her  contention,  the  pleadings  are  voluminous.  Flaintifita 
filed  their  petition  for  foreclosure,  and  later  a  substituted 
petition  was  filed,  and  by  it  and  amendmentB  thereto,  A.  C. 
Wation,  People's  Savings  Bank,  George  L.  Robb,  who  holds 
a  mortgage  on  the  property,  some  mechanics'  lienholders 
and  Judgment  creditors  of  A.  C.  Watson,  including  Robb 
Bros.,  who  bold  a  judgment  against  A.  C.  Watson  and  ap- 
pellant Mary  E.  Watson,  were  made  defendants.  Plain- 
tiffs prayed,  as  against  Mary  E.  Watson,  that  the  money 
due  on  the  Robb  mortgage  later  referred  to  should  be  paid 
from  her  undivided  two  thirds  of  the  133^  acres,  which 
IS  referred  to  in  the  record  aa  the  "irregular  tract,"  and 
sometimes  as  the  "home  farm,''  and  the  same  relief  was 
prayed  by  the  People's  Savings  Bank  as  against  her  by 
cross-petition.  Answering  these  cross-petitions,  Mary  E. 
Watson  set  out  the  facts  in  relation  to  the  Robb  mortage, 
which  will  lie  more  fully  stated  later;  and,  by  way  of  cross- 
petition  against  Clark  Bros.,  the  People's  Savings  Bank, 
amd  tieorge  L.  Hohh,  she  prayed  that  her  cotenants'  un- 
divided one  third  of  the  iriegulav  tract  be  first  sold  in  satis- 
faction of  the  Robb  mortgage,  and  that  her  undivided  two 
thirds  thereof  tie  sold  only  to  satisfy  any  deficiency  re- 
maining on  said  mortgage  after  the  application  thereon  of 
the  proceeds  of  the  sale  of  her  cotenants'  undivided  one- 
third  interest,  and  she  also  prayed  for  general,  equitable 
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relief.  It  will  be  acted  here  that  Mary  E.  Watson  by  her 
pleadings  asked  that  the  one-third  interest  be  first  ex- 
hausted, and  did  not  speciflcally  ask  for  contribntion  or 
snbrogation.  The  questions  in  regard  to  contribution  and 
finbrogotion  are  argued  by  lier,  and  it  is  claimed  that  she 
has  stated  the  facts  in  regard  to  the  matter  of  her  execut- 
ing the  Kobb  mortgage  as  an  accommodation  for  her 
brother,  defendant  A.  C.  Watson,  and  that  she  is  entitled 
to  raise  such  questions  under  her  plea  for  general  equit- 
ab^  relief.  Plaintiff  and  the  People's  Savings  Bank  filed 
replies  to  the  answer  and  cross-pleadings  of  Mary  E.  Wat- 
son, denying  the  facts  she  had  alleged,  and  claimiog  that 
they  were  incumbrancei"s  for  a  valuable  consideration  with- 
out notice.  About  the  year  1882,  this  appellant  and  her 
3ister,  Rebecca  Watson,  both  maiden  ladies,  became,  bj 
inheritance  from  their  deceased  parents,  the  owners  of  the 
irregular  tract  of  land  before  referred  to,  and  at  once  en- 
tered into  the  possession  and  occupancy  thereof.  Each 
owned  one  half.  In  iSSo,  the  two  sisters,  who  were  free 
from  debt  and  not  engaged  in  any  business,  negotiated  a 
loan  on  Baid  real  estate.  When  this  loan  matured,  in  1890. 
a  new  Joan  was  obtained  for  an  increased  amount,  and  the- 
first  paid  oS.  When  the  second  loan  matured,  in  1895, 
they  obtained  the  money  to  discharge  it  by  executirg  to 
the  Equitable  Life  Insurance  Company  a  mortgage  for 
12,000.  The  mortgage  was  extended  from  time  to  time, 
and,  on  May  11.  1911,  it  was  assigned  to  Geoi^  L.  Robb, 
and  is  the  mortgage  involved  in  this  action,  and  is  referred 
to  as  the  Robb  mortgage.  Robb  wae  also  interested  in  a 
judgment  againat  A.  C  Watson  and  appellant  Mary  B. 
Watson.  This  will  be  referred  to  later.  After  the  execu- 
tion of  the  Robb  mortgage  before  referred  to,  it  is  all^:ed, 
and  defendants  A.  C.  Watson  and  Mary  E.  Watson  so  teeti- 
fled,  and  the  trial  court  so  found,  that  the  money  procured 
from  these  loans  was  solely  as  an  accommodatitm  to  the 
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brother,  A.  C.  AV'atsoD,  upon  his  pi-oiuise  and  agreement  to 
pay  the  same  and  have  the  mortgage  canceled  and  hold  bis 
sisters  harmless;  and  that  the  mone;  was  turned  over  to 
him  and  osed  by  him  for  his  own  benefit — no  part  of  it  was 
nsed  by  the  sisters  or  for  tlieir  benefit.  About  a  year  after 
the  execution  of  this  Robb  mortgage,  one  of  tlie  sisters, 
Rebecca,  died,  leaving  to  inherit  her  property,  her  sirter 
Mary  E.  (the  appellant),  another  sister,  and  her  brother, 
A.  C;  BO  that,  on  Rebecca's  death,  Mary  E.  became  the 
owner  of  an  undivided  two  thirds  of  the  irregular  tract. 
8oon  afterwards,  A.  C.  obtained  the  other  sister's  one- 
sixth  interest,  and  thereby  became  vested  with  the  un- 
divided one  third.  The  title  has  so  remained  ever  since, 
Mary  E.  owning  an  nndivided  two  thirds,  and  her  brother, 
A.  C,  being  the  owner  of  on  undivided  one  third.  Robb 
wag  also  interested  in  a  judgment  against  Mary  E.  and 
A.  C.  Watson,  which  was  a  lien  on  lands  owned  by  them. 
The  date  of  thia  judgment  is  March  6,  1906. 

In  .addition  to  the  two  mortgages  before  referred  to, 
given  by  A.  C.  Watson  to  plaintiffs,  he  also  executed  to 
them  another  mortgage  covering  the  irregular  tract,  which 
■  was  dated  February  V.i,  1906.  Plaintiff  also  became  the 
owner  by  assignment  of  another  mortgage  executed  by  A. 
C.  Watson,  dated  January  8,  1908,  covering  the  irregular 
tract,  and  another  mortgage  covering  the  same  tract,  dated 
February  13,  1906.  These  mortgages  were  all  foreclosed 
by  the  decree  in  this  case. 

The  real  question  in  the  case  is  whether  the  Robb  mort- 
gage should  be  satisfied  out  of  the  undivided  one  third  of 
the  irregular  tract  owned  by  A.  C.  Watson,  or  whether  it 
should  be  satisfied  in  whole  or  in  part  out  of  the  undivided 
two-thirds  interest  owned  by  Mary  E.  Watson.  The  theory 
of  appellant  Mary  E.  Watson  was,  and,  as  she  pleads  it, 
is,  that  the  one-third  interest  should  be  first  exhausted, 
because  she  was  only  a  surety  for  her  brother  in  the  traoB- 
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action  in  regard  to  the  Robb  mortgage;  and  that  her  two- 
thirds  interest  is  liable  only  for  anj  deflciencj' ;  and  she 
clninia  that  the  decree  should  have  provided  that  she  be 
subrogated  to  the  mortgagee's  rights  for  any  money  she 
had  paid  or  might  be  required  to  pay  as  Buch  surety;  and 
claims  also,  in  argument,  that  because,  as  coteuant,  she 
has  now  paid  off  two  thirds  of  the  amount  decreed  herein 
to  be  due  on  the  Uobb  mortgage,  ahe  is  entitled  to  cootriba- 
tion.  It  should  have  beeu  stated  before,  in  regard  to  this 
matter,  that  it  appears  that,  since  the  decree  was  rendered, 
an  execution  was  issued  and  her  two-thirds  interest  levied 
upon,  and  that  thereafter  she  paid  to  the  sheriff,  under  pro- 
test, the  sum  of  |1,629.46.  The  trial  court  stated,  in  de- 
ciding the  case,  that  appellant  Mary  E.  Watson,  because 
the  Robb  mortgage  was  a  mere  accommodation  by  appellant 
Mary  E.  and  her  Bister  for  the  brother,  A.  C.  Watson,  would 
be  entitled  to  the  relief  she  iiBks  fur  in  some  form,  but  for 
the  fact  that  other  mortgages  hud  been  given  by  A.  C.  Wat- 
son on  the  undivided  one-third  interest  to  plaintifiFs  and 
others;  but  found  as  a  fact  that  the  parties  holding  such 
mortgages  on  the  one-third  interest  bad  no  notice  of  the 
secret  arrangement  between  A.  C  Watson  and  the  sisters 
that  the  Robb  mortgage  was  an  accommodation;  and  that 
therefore,  appellant  Mary  E.  Watson  having  a  lien  of 
which  mortgagees  had  no  notice,  uud  the  mortgagees  hav- 
ing a  lien  by  reason  of  their  mortgages,  it  became  a  ques- 
tion of  priority  as  lictwecu  these  two  lienholders.  As  we 
understand  it,  from  the  argumentB  of  plaintiffs  and  the  ap- 
pellant bank,  they  make  no  serious  objection  to  appellant 
Mary  E.  Watson's  being  subrogated,  provided  it  may  be 
done  without  prejudice  to  their  claims.  Their  contentioii 
is  that,  because  they  had  no  notice  of  the  private  agree' 
ment  between  A.  0.  Watson  and  bis  siBterB,  their  claims 
are  still  prior;  while  appellant  Mary  E.  contends  that  her 
claim  should  he  prior,  regardless  of  the  question  of  notice. 
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Uiider  the  reuord,  we  bold  tbat  Mary  E.  Watson  jiiaj  be 
RUbrogated  to  the  rigbta  of  Bobb  under  his  mortgage  for 
the  amount  of  money  paid  by  her,  but  not  to  the  prejudice 
of  plaintiffs  or  the  Teople's  SaiingB  Bank.  These  matters 
nill  be  taken  up  in  their  order. . 

The  trial  court  by  its  decree  found  and  decreed  that 
the  Robb  mortgage  was  the  prior  and  paramount  lien  on 
the  irregular  tract;  that  two  of  the,<;iarlt  mortgages,  the 
one  dated  March  1,  1901,  and  the  other,  March  31,  1903, 
were  liens  on  A.  C.  Watson's  undivided  one  third  of  said 
irr^ular  tract,  prior  and  superior  to  the  liens  of  any  of 
the  defendants  except  that  of  the  said  Robb  mortgage;  but 
that  two  thirds  of  the  amount  due  on  the  Bobb  mortgage, 
with  a  like  proportion  of  costn,  should  be  made  by  a  sepa- 
rate sale  of  Mary  E.  Watson's  undivided  two  thirds  of  tne 
said  tract,  and  that  whatever  should  remain  of  the  proceeds 
of  said  sale,  after  t.he  payment  therefrom  of  said  two  thirds, 
should  be  applied  to  the  payment  of  the  balance  of  the 
Robb  judgment;  that  the  remaining  one  third  due  on  -the 
Bobb  mortgage,  with  a  proportionate  share  of  costs,  should 
be  paid  by  a  separate  sale  of  A.  C.  Watson's  undivided  one 
third  of  said  tract,  and  that  whatever  should  remain  of 
the  proceeds  of  such  sale,  after  the  payment  therefrom  of 
the  one  third  due  on  the  Robb  mortgage,  should  be  applied 
to  the  payment  of  the  amounts  due  on  the  two  Clark  mort- 
gages before  referred  to,  and  the  mortgage  held  by  the  bank. 
Other  provisions  of  the  decree  in  regard  to  other  lien  hold- 
ers will  not  be  referred  to,  because,  as  we  understand  it, 
the  finding  of  the  trial  court  and  decree  as  to  other  lieo 
holders  are  not  material  to  the  determination  of  the  points 
now  before  the  court. 

Appellant  argues  the  question  as  to  marshaling  of 
assetB,  and  objects  to  having  that  done;  but  the  trial  court, 
in  an  opinion  filed,  said : 

"I  am  of  the  opinion  that  the  doctrine  of  marshaling 
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Hecurities  cannot  be  invoked  against  the  defendant  Mary 
Watson  in  this  case  bv  the  creditors  of  A.  C.  Watson,  be- 
cause lier  property,  sought  to  be  appropriated  to  the  pay- 
ment of  this  llobb  mortgage,  does  not  belong  to  the  com- 
mon debtor  of  these  different  creditors.  •  •  •  Mary 
Watson  is  not  a  debtor  of  any  of  the  creditors  of  A.  ('. 
Watson  who  are  asking  that  her  property  be  charged  with 
the  payment  of  all  of  the  Robb  mortgage;  therefore  her 
undivided  two-thirds  interest  in  the  home  farm  fhonld  ni>t 
be  charged  with  more  than  its  share  of  the  Robb  niorl- 
gage.  •  •  •  It  is  the  rule  in  this  state  that,  when 
mortgaged  lands  are  sohl  in  several  tracts,  each  must  con- 
tribute ratably  to  the  satisfaction  of  the  mortgage  debt. 
Marshaling  securities  will  not  be  permitted  to  the  prej- 
udice of  third  persons." 

From  this  it  appears  that  there  was  no  murshaling  of 
assets,  and,  this  being  so,  we  deem  it  unnecessary  to  dis- 
cuss that  question.  It  Las  been  stated  befoi-e  that  the  date 
of  tlie  Robb  mortgage  was  in  ISfto,  and  the  court  foumi 
that  it  was  a  first  lien  upon  all  the  irregular  tract. 

2,     It    is    undoubtedly    true,    as    ton- 

tended  by  this  appellant,  that  a  tenant  in 
■norlKaKe  lion :  ■•      ■  ii 

paympntr  eon-    conimon.    relieving    the    comuinn    urowrtv 
irlbatlon.  "^  . 

from  a  mortgage  lien  for  the  lieiiefit  of  all 

the  tenants  in  common,  is  entitled  to  contribution  from 
cotenants  out  of  their  interests  in  the  coninion  proiierty. 
In  support  of  this  proposition,  this  apj>ellant  cites  30  Cvp. 
47;  Oliver  i:  Montgomery,  42  Iowa  30;  Koboliska  v.  Siceh- 
la.  107  Iowa  124;  Leach  r.  Ball,  95  Iowa  fill,  619.  This 
appellant  claims  for  the  last  two  cases  that  the  holding* 
are  that  it  is  more  a  question  of  contribution  than  subro- 
gation. They  contend  that  the  only  substantial  difference 
between  the  two  is  that  the  former,  if  allowed,  conld  be 
enforced  by  foreclosure,  while  the  latter  can  only  be  by 
partition,  or  jierhaps.  under  pcfuliar  ciroumatances,  by  an 
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equitable  action  for  contribution ;  and  the.i*  aay  that,  as  a 
lien,  either  ia  aa  binding  and  effectual  as  the  other.  Thej 
also  cite  on  the  question  of  contribution  the  case  of  Mc- 
\amara  v.  McNaniara,  167  Iowa  479.  And  in  this  case, 
had  appellant  Mary  E.  Watson  paid  off  the  Bobb  mortgage 
before  the  final  decree  was  entei^d  in  this  case,  she  would 
have  been  entitled,  at  least  ag  between  herself  and  her 
brother,  A.  C.  Watson,  to  contribution.  We  do  not  under- 
stand that,  had  she  paid  off  incumbrances  on  the  entire 
common  property  owned  in  the  first  place  by  her  and  her 
sister,  and  later  by  her  and  her  brother,  A.  C.  \^'at8on,  she 
would  have  been  entitled  to  receive  from  her  brother  all 
she  paid,  but  only  his  proportion.  In  other  words,  sup- 
pose two  persons  together  own  i-eal  estate  upon  which  there 
is  an  incumbrance  of  $1,000,  and  one  of  them  pays  it  off, 
the  one  so  paying  would  be  entitled  to  receive  from  the 
other  cotenant,  not  |l,fll)0,  but  J5()0,  the  proportion  of  each. 
It  seems  to  us,  though  we  may  be  mistaken,  that  counsel 
for  this  appellant,  to  some  extent  at  least,  confuses  the 
doctrine  of  contribution  of  one's  proportion  of  an  incum- 
■  brance  paid  off,  with  the  claim  in  this  case  that  there  was 
an  agreement  between  A.  C.  Watson  and  his  sisters  that 
they  were  procuring  the  money  for  him  as  an  accommoda- 
tion, and  that,  under  the  agreement,  she  might  be  entitled 
to  receive  pay  from  A.  (.',  Watson  for  the  entire  amount. 
But  this  appellant,  up  to  the  time  the  decree  was  rendere<l, 
had  not  ]>aid  off  any  part  of  the  Robb  mortgage,  and  it 
would  seem  to  us  that,  until  she  had  paid,  she  would  not 
be  entitled  to  contribution.  Still,  again,  it  seems  to  us 
that,  by  the  decree,  the  trial  court  did,  in  eft'ect  at  least, — 
though  we  do  not  understand  that  the  court  put  it  on  that 
ground, — require  A.  C.  Watson  to  make  contribution ;  be- 
cause it  required  the  one-third  interest  of  A,  C  Watson 
to  pay  one  third  of  the  Robb  mortgage,  and  Mary  E.  Wat- 
son, two   thirds.     These  payments   were   in   proportion   to 
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their  interest  in  the  property.  Counsel  for  this  appellant 
say,  as  we  understand  it,  that  it  makes  but  little  differ- 
ence to  them  whether  her  rights  are  protected  under  the 
doctrine  of  contribution,  or  whether,  because  she  was  sare- 
ty  for  her  brother,  she  is  entitled  to  subrogation,  or  nn- 
der  the  statute  to  have  the  property  of  the  principal  first 
exhausted,  before  i-esorting  to  that  of  the  surety.  Other 
xnggestions  occur  to  na  as  a  reason  why  this  appellant  may 
not  now  have  contribution  as  such,  hut  it  seems  unnerensart 
to  discuss  tliis  question  in  further  detail. 

3.  It  is  nest  contended  by  tiiis  appellant  that,  aa  be- 
tween themselves,  an  accouiiuodated  party  and  the  party 
rendering  the  iiccommodation  stand  in  the  relation  of  prin- 
cipal and  surety,  the  former  the  principal,  and  the  latter 
the  surtty;  and  they  cite  in  support  of  the  proposition,  7 
Gyc.  72D,  726;  Aetna  National  Bmik  v.  Sollister,  55  Conn. 
188  (10  Atl.  550) ;  Anirricaii  National  Bank  v.  Junk  Brot., 
94  Tenn.  624  (30  8.  W.  753,  28  L.  R.  A.  492).  Appeliee« 
do  not  dispute  thiw  proposition,  and  their  only  point  is 
that,  even  if  this  be  true,  the  claim  of  this  appellant  wonld 
not  be  prior  to  their  regularly  executed  and  recorded  mort-  • 
gage  liens,  they  having  no  notice  of  the  private  arrange- 
ment bftwecQ  api>ellant  and  her  brother.  This  appellant 
further  contends  that,  under  Sections  3779,  3966  and  3967 
of  the  Code,  the  surety  may  demand  that  his  principal'); 
proiierty  shall  be  tirst  sold,  and  the  surety's  sold  only  to 
make  np  any  remaining  dcticiency;  and  such  was  the  theory 
upon  whirh  her  counsel  seem  to  have  tried  their  case  in 
the  district  court,  under  the  pleading  filed  by  them.  Their 
claim  was  that  they  were  entitled,  under  these  provisionB 
of  the  statute,  to  liave  the  judgment  rendered  show  that 
she  was  surety  for  A.  C.  \Vat3on.  They  also  claim  that, 
having  stated  the  facts  and  asked  for  general  equitable  re- 
lief, she  is  entitled  to  subrogation  for  any  money  that  she, 
as  surety,  may  have  paid,  or  niight  thereafter  be  required 
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to  p«^'.  We  think  there  would  be  foi-ce  iu  this  appellant'^ 
conteDtion  at  this  point,  were  it  not  for  intervening  rights 
of  the  plaintiff!)  under  their  mortgages.  The  question  is 
whether  tlie  mortgage  lien  boldera,  not  having  any  notice 
of  the  arrangement  between  the  brother  and  sisters  as  to 
the  Robb  mortgage,  should  be  prejudiced  by  allowing  Mary 
E.  W^atson  to  be  subrogated  to  Robb's  rights. 

Counsel  for  this  appellant  cite  no  cases 
on  this  question  of  notice  as  applied  to  the 
doctrine  of  subrogation.  They  do  claim, 
however,  under  the  doctrine  of  contribution, 
that  a  tenant  in  common  is  seized  of  each  and  every  part; 
that  he  holds  a  contingent  title  to  all  the  parts,  and  cannot 
be  diveeted  of  such  title  until  all  equities  relating  to  the 
tenancy  have  been  adjusted;  and  that  a  purchaser  from  a 
taiant  in  common,  though  he  purchases  for  a.  valuable  con- 
sideration without  notice,  can  only  tafce  subject  to  the 
equities  of  the  other  tenant  or  tenants.  They  cite  a  num- 
ber of  cases  from  other  jurisdictions,  and  Mc^amara  v.  Mv- 
Samara,  167  Iowa  479.  But  these  cases,  wnth  possibly  one 
exception,  were  where  one  had  purchased  the  interest  of 
one  of  the  cotenants,  and  thereby  became  himself  a  co- 
tenant.  Such  was  the  situation  in  the  i[f:Xamara  case. 
That  case,  and  perhaps  some  of  the  others  cited,  are  cases 
where  the  interest  of  one  tenant  so  purchased  was  at  ju- 
dicial sale;  and  under  such  circumstances,  the  doctrine  of 
caveat  emptor  applies.  And  in  that  case,  the  contest  was 
between  cotenants  themselves.  The  purchaser  at  judicial 
sale  is  held  to  be  a  cotenant  in  place  of  the  one  whose  in- 
terest he  had  purchased.  There  was  no  question  in  that 
case  such  as  is  presented  here.  Even  though  the  purchase 
of  the  interest  of  a  cotenant  is  not  at  judicial  sale,  the 
purchaser  takes  the  place,  as  cotenant,  of  the  one  whose 
interest  he  buys,  and,  as  held  in  the  MrNamara  case,  su- 
pra, the  lien  of  one  cotenant  paying  off  an  inmmbrance  on 
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the  common  property,  in  not  one  entitled  to  be  recorded. 
In  such  II  case,  tlie  one  piireliasing  audi  interest  purchageH 
subject  to  equities  between  tiie  cotenants.  In  the  instani 
case,  the  mortgaKces  (ijlaintiffs  and  the  banlc)  became  aim- 
pl,v  lien  hotders  on  the  one  third  interest  of  A.  C.  Watson, 
and  were  not  purchasers,  and  did  not  become,  as  such  mort- 
jtagees,  tenants  in  romnion  with  the  others.  They  were  nim- 
pl.T  lien  holders.  The  mortRages  were  properlj  recorded. 
It  seems  to  ua,  as  contended  by  appellee,  that  it  is  simply 
a  qnestion  of  priority  of  liens.  The  mortgiiRes  (plaintiffe' 
and  People's  Savings  Bank's)  being  properly  recorded, 
this  appellant  must  be  held  to  have  notice  of  them,  wliile 
plaintiffs  and  the  bank  had  no  notice  of  her  claim  or  lien. 
While  this  appellant  has  a  lien  or  claim  against  her  )>rother, 
A,  C,  Watson,  we  think  she  is  not  entitled  to  have  it  de- 
creed to  be  prior  to  the  liens  of  the  mortgages  of  plaintiSf 
and  the  bank.  But  for  such  intervening  rights,  her  right 
aa  surety  to  be  subrogated,  even  in  advance  of  payment 
by  her,  could  be  protecte<l  by  the  decree.  Citi/  of  Keokuk 
r.  Lov^,  31  Iowa  119;  Banlers  Surety  Co.  r.  hinder,  15fi 
Iowa  486,  Thia,  of  course,  is  trne  as  between  this  appel- 
lant, her  brother  and  Rohb,  as  to  hia  mortgage,  which  this 
appellant  signed  and  upon  which  she  concedes  she  is  liable. 
As  between  the  parties,  she  would  doubtless  be  entitled 
to  subrogation.  But  the  question  in  this  ca.4e  is  whether, 
under  this  record,  she  is  entitled  to  such  relief  as  against 
third  persons,  who,  without  notice,  have  rights  intervening. 
No  cases  are  cited  by  this  appellant  upon  this  proposition. 
It  is  contended  hy  counsel  for  pUiintiffs,  who  are  the  only 
ones  besides  this  appellant  who  argue  the  question  of  sut 
rogation,  that  tbe  plaintiffs  were  not  in  privity  to  the  ac- 
commodation contract  between  this  appellant  and  her 
brother,  and  that  tbe  surety  statutes  before  cited  have  to 
do  only  with  the  parties  who  are  so  in  privity  to  the  con- 
tract; that  such  arrangement  cannot  affect  third   persons 
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who  have  inten-eaing  rights  without  ootice.  It  is  not 
claimed,  and  conid  not  be  from  the  record,  that  plaintiffs 
and  the  hank  had  anv  notice  that  there  was  any  undis- 
closed agreement  Ijetwteu  this  a|)pellant  and  her  brother  » 
which  would  create  the  relation  of  print-ipal  and  surety. 
They  seem  to  have  i-elied  upon  the  record,  showing  simply 
a  mortgage  liy  the  two  sisters  to  the  insurance  company, 
uDd  took  their  mortgages  i-elying  thereon. 

As  before  staled,  they  concede  that,  as  between  Robb, 
this  appellant  and  A.  C,  Watson,  this  appellant  would  have 
the  right  to  ask  that  the  Kobh  mortgage  be  satisfied  from 
the  undivided  one  third  of  the  irregular  tract  owned  by 
A.  C-  Watson,  hut  claim  that,  as  between  intervening  rights 
of  plaintiifs  and  the  hank,  who  have  mortgage  liens,  with- 
out knowledge  or  notice  of  the  iii-rangement.  this  appellant 
may  not  set  up  her  suretyship  claim  as  a  prior  claim  to 
that  of  the  plaintiffs,  and  they  say  that  the  real  question 
involved  is  one  of  priority  of  liens  or  the  priority  of  rights. 
The  appellee  cites  no  authority  to  sustain  this  contention. 
The  very  authority  cited  by  appellant  (7  Oyc.  725)  ie  to 
the  effect  that,  as  between  himself  and  the  party  aecom- 
nio<lateil.  the  acconiniodatiun  party  is,  in  effect,  a  surety, 
and  bis  right  to  recourse  against  the  party  accommodated 
is  that  of  a  surety  against  his  principal  debtor.  Plaintiff 
concedes  this  to  be  the  rule.  Plaintiff  does  not  cite  any 
authority  on  the  question  as  to  the  rights  of  intervening 
third  persons  without  notice.  I'pon  an  independent  in- 
vestigation, in  which  we  ai-e  somewhat  limited  as  to  time, 
we  find  this  doctrine,  in  37  Cyc.  383: 

"Subrogation,  lieing  an  equity  springing  from  the  rela- 
tion between  the  parties,  and  created  and  enforced  for  the 
benefit  and  protection  of  the  one  in  whose  favor  it  is  orig- 
inated, may  be  asserted  or  waived  at  pleasure,  either  ex- 
preesly  or  by  iaiplinitiou,  hut  not  to  the  detriment  of  the 
Bubrogee'N  creditors,   who,   in   turn,  are  entitled   to  subro- 
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gallon  to  his  right  of  subrogation,  and  ma,v  he  assigned 
and  entorued  by  the  assignee.  The  ordinan-  doctrine  of 
estoppel  also  applies.  Thus  the  equitable  right  to  substi- 
tntion  is  waived  by  the  conduct  of  a  would-be  subrogee  in 
urging  another  person  to  buy  laud  without  disclosing  to 
him  an  intention  to  assert,  in  any  event|  any  sort  of  claim 
to  it,  resulting  from  facts  or  rights  then  existing,  and 
without  notifying  him  of  the  existence  of  any  such  facts 
or  contingent  claim.  A  creditor  is  not  entitled  to  subroga 
tion  to  a  lien  which,  bnt  for  his  own  laches,  he  might  have 
had." 

And  at  page  H87,  same  voluuie.  we  And  this: 
"The  right  of  snbrogtitiou  is  one  of  equity  merely,  and 
due  diligence  must  bi?  exercised  in  asoertnining  it.  Laches 
in  taking  advantage  of  tlie  right  will  forfeit  it;  and  subro- 
gation is  not  allowed  in  favor  of  one  who  has  permitted 
the  equity  he  asserts  to  sleep  in  secrecy  until  the  rights  of 
others  would  be  injuriously  affected  by  it«  assertion  and 
enforcement.  Thus  a  surety  who  for  an  unreasonably 
long  time  has  permitted  himself  to  appear  in  the  light  of 
the  principal  debtor  cannot  be  subrogated,  to  the  preju- 
dice of  inter\'ening  equities,  although  the  rule  is  otherwise 
where  there  are  no  supervenient  equities;  and,  where  the 
rights  of  third  persons  have  not  intervened,  it  has  been 
held  that  a  delay,  short  of  the  statutory  period  of  limita- 
tions, will  not  bar  a  party  of  his  right  to  be  subrogated  to 
the  rights  of  another." 

So  that  while,  as  between  the  parties  to  the  acconuuo- 
dation  agreement,  this  appellant  would  be  entitled  to  be 
subrogated  to  the  rights  of  Robb,  because  of  the  suretj- 
ship  relation,  it  is  quite  clear  that,  as  to  the  plaintiffs  and 
the  bank,  because  without  notice,  and  because  this  appel- 
lant permitted  herself  to  appear  in  the  light  of  principal 
debtor,  in  that  the  record  showed  that  this  appellant,  witb 
her  sister,  had   signed   the  Robb  n\ortgnge.  and   there  was 


June  18171  Clark   Bros.  v.  Watson.  7H5 

Dotbing  to  indicate  to  plaintiffs  or  bank  that  there  was  any 
sQretjship  arrangement,  she  ought  not  to  be  permitted  to 
assert,  as  against  them,  her  claim  of  suretyship  and  ask 
subrogation  to  their  prejudice.  We  think  the  same  rule 
would  not  apply  to  the  Robb  judgment  a^  to  the  Robb 
mortgage. 

It  is  our  conclusion,  then,  that,  for  the  reasons  given, 
this  appellant  has  lost  or  waived  her  right  of  nubrogation 
as  to  the  plaintiffs  and  the  bank. 

4.     The   foregoing   is   a   re-adoption   of 
the  opinion  of  Mr.  Justice  Prenton  upon  the 


t.    MOITUJOEB 

coitl^    moi 


mains  to  be  considered  the  question  of 
priority  as  between  the  plaintiffs'  mortgages  and  the  mort- 
gage of  the  defendant  People's  Havings  Bank.  The  peti- 
tion for  rehearing  was  granted  on  this  point. 

The  first  of  plaintilfs'  mortgages  was  for  f6,100,  and 
was  executed  on  Maroh  1,  1901.  The  second  was  for  f8,900, 
and  was  executed  on  March  3,  1903.  These  mortgages  were 
both  withheld  from  the  records  until  December,  1006.  In 
the  meantime,  a  ]»art  of  the  real  estate  included  in  the 
plaintiffs'  mortgiiges  was  moi'tgage<1  by  Watson  to  the 
People's  Savings  Bank,  on  July  11,  19(to.  This  mortgage 
was  duly  recorded  two  days  later.  The  amount  thereof 
was  $1,850.  The  plaintiffs  did  not  place  their  mortgages 
on  record  until  shortly  after  the  discovery  of  the  mortgage 
of  the  defendant  bank.  Right  of  priority  over  the  mort- 
gage of  the  defiendant  bank  is  predicated  upon  the  elaim 
that,  prior  to  July,  1905,  the  plaintiffs  had  notified  Cast- 
ner,  the  cashier  of  the  defendant  bank,  of  the  esistence  of 
their  mortgages.  This  part  of  the  plaintiffs'  case  is  stated 
succinctly  in  the  written  opinion  of  the  trial  conrt  as  fol- 
lows: 

"In  the  case,  the  plaintiff  undertook  to  prove  notice 
to  tlie  bank  of  the  existence  of  their  mortgages,  before  the 
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date  of  the  execution  of  tbe  bank  mortgage.  Both  plain- 
tiffs testif.v  to  conversations  with  Castoer,  the  cashier  of 
the  bank,  had  before  the  date  of  the  bank  mortgage,  in 
which  said  ciinhier  was  told  that  plaintiffs  hsid  mortgages 
covering  all  the  real  estate  owned  by  Alexander  C.  Watson. 
The  cashier  denies  having  the  talk  with  Grant  Clark;  ad- 
mits the  conversatiou  with  John  K.  Clark,  in  substance, 
but  fixes  the  time  as  after  the  bank  mortgage  had  been 
executed  and  recorded.  All  three  of  these  witnesses  ap- 
pear to  be  credible,  with  equal  opportunity  of  knowing  and 
remembering  the  matters  testified  to,  and  the  testimony  of 
the  plaintiffs  appears  as  reasonable  as  that  of  the  cashier. 
I  am  of  the  opinion  that  the  contention  of  the  plaintiffs 
at  this  point  is  sustained  by  the  weight  and  preponderance 
of  the  evidence,  taking  into  consideration  all  the  facts  and 
eircumslances  of  the  case,  as  shown  by  the  evidence." 

It  will  be  seen  from  the  above  that  tbe  plaintiffs  had 
the  advantage  of  two  witnesses  in  their  behalf  against  one 
in  behalf  of  the  defendant.  Ordinarily,  thia  count  would 
furnish  ground  for  claiming  a  preponderance  for  the  plflin- 
tiffs.  It  should  not  be  overlooked,  however,  that  the  plain- 
tiffs are  witnesses  in  their  own  behalf.  The  fact  testified 
to  by  them  is  one  of  controlling  importance,  and  rests  up- 
on their  indefinite  re<^llection  of  a  casual  conversation 
which  is  alleged  to  have  occurred  ten  years  prior  to  the 
time  of  the  giving  of  their  testimony.  There  are  circum 
stances  appearing  in  evidence  of  considerable  significance, 
and  these  should  be  considered  with  great  care  in  weigh- 
ing tbe  credibility  of  this  conflicting  testimony.  The  stat- 
ute provides  a  very  simple  method  whereby  a  mortgagee 
may  protect  his  priority  of  lien  against  all  subseijueot  pur- 
chasers, by  simply  filing  the  same  for  record.  The  opera- 
tion of  the  statute,  when  complied  with,  works  equitably 
to  the  protection  both  of  the  mortgagee  and  of  tbe  public. 
For  some  reason,  the  plaintiffs  did  not  avail  themselves  of 
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the  recording  statute.  Though  pressed  for  a  reason  upon 
the  witness  stand,  they  gave  no  explanation  of  why  their 
mortgages  were  not  recorded.  The  only  fair  inference  that 
can  be  drawn  from  the  evidence  in  that  they  preferred  not 
to  record  them,  and  that  they  intentionally  withheld  them. 
Watson,  the  mortgagor,  was  insolvent.  He  had,  however, 
several  hundred  acres  of  land,  all  of  which  was  encumbered, 
and  all  of  which  was  included  in  the  plaintiffs'  mortgages. 
His  so-called  "home  place"  consisted  of  133  acres,  of  which 
Watson  was  the  owner  of  only  an  undivided  one  third. 
The  remaining  two  thirds  were  owned  by  his  sister.  Broth- 
er and  sister  occupied  the  tract  together  as  a  home.  Wat- 
son understood  that  his  interest  in  the  ''home  place"  was 
not  inclnded  in  the  Clark  mortgages.  He  testified  that 
such  was  his  understanding  with  the  plaintiffs;  that  the 
plaintiffs  drew  the  mortgages  and  advised  W'atson  that  they 
did  not  include  the  "home  place;"  and  that  he  signed  the 
same  without  reading.  This  testimony  was  not  denied. 
Watson  in  good  faith  informed  Castner  that  his  interest  in 
the  "home  place"  was  clear,  except  a  ^2,0(10  mortgage  to 
Bobb,  Caetner  examined  the  public  records,  and  found  the 
title  to  be  in  the  condition  thus  represented.  In  reliance 
thereon,  he  parted  with  full  consideration  for  the  mort- 
gage taken  by  him.  It  is  undisputed  that,  after  the  mort- 
gages of  both  parties  had  been  recorded,  there  was  more 
or  less  conversation  and  negotiation  between  them  con- 
cerning a  proposed  sale  of  one  to  the  other  of  their  securi- 
ties. The  substantial  difference  of  the  testimony  between 
the  parties  is  that  the  plaintiffs  claim  that  these  negotia- 
tions began  before  July,  1905 ;  whereas  the  defendant  claims 
that  they  began  after  the  recording  of  the  mortgages,  when 
the  conflict  of  interest  between  them  was  apparent.  Al- 
though the  plaintiffs  testify  that  conversations  were  had 
prior  to  July,  1905,  they  are  unable  to  fix  the  event  within 
a  less  space  of  time  than  IS  months;  nor  are  they  able  to 

Vol,  180  lA.— 47 
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show  an.v  satisfactory  reason  why  such  negotiation  should 
occur,  in  the  absence  of  apparent  conflict  of  interest  be- 
tween them.  No  explanation  is  given  why  the  plaintiffs 
shoald  prefer  to  hold  their  mortgages  from  public  record, 
and  yet  be  willing  to  publish  their  existence  orally.  No 
businesf  relations  appear  ever  to  have  been  had  between 
the  plaintiffs  and  Castner.  They  do  not  appear  ever  to 
have  done  any  business  previously  with  the  defendant  bant. 
The  evidence  in  the  record  fails  to  disclose  a  satisfactory 
reason  why  the  conversation  claimed  by  plaintiffs  should 
have  been  had  prior  to  July,  1905.  We  think  their  direct 
testimony  to  the  fact  should  be  held  to  the  test  of  reason- 
ableness in  the  circumstances  shown,  and  that  its  credi- 
bility should  be  doubted,  if  it  fails  to  meet  such  test.  There 
is  much  in  the  attitude  of  the  parties,  as  disclosed  by  their 
pleadings  prior  to  the  trial,  which  tends  to  weaken  the  tes- 
timony of  plaintiffs  on  this  point.  This  action  was  begun 
by  the  plaintiffs  in  July,  1913.  The  defendant  answered 
December  IS,  1913.  The  case  was  reached  for  trial  on 
February  2,  1915.  On  that  date,  plaintiffs  filed  a  pleading 
wherein  for  the  first  time  they  charged  actual  notice  to 
the  defendant  bank.  Castner  was  not  at  that  time  con- 
nected with  the  defendant  bank,  nor  was  he  then  a  resident 
of  the  state,  but  was  a  resident  of  the  state  of  Washington. 
Time  had  to  be  obtained  for  the  taking  of  his  testimony. 
On  April  9,  1914,  the  plaintiffs  filed  a  pleading  in  the  case 
as  against  Mary  E.  Watson,  as  follows: 

"That  plaintiffs  hold  a  mortgage  upon  all  of  the  real 
estate  described  in  its  substituted  petition,  including  that 
part  of  the  premises  upon  which  George  L.  Robb  has  a 
mortgage  which  is  prior  to  plaintiffs'  mortgage,  including 
the  mortgage  of  the  Peoples  Savings  Bank,  which  is  claimed 
by  said  bank  to  be  prior  and  superior  to  the  mortgage 
claimed  by  plaintiff  upon  the  same  tract  of  ground.  Plain- 
tiff makes  the  answer  of  fleorge  L.  Bobb,  and  also  the  an- 
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swer  of  the  Peoples  Savings  Bank,  Exhibits  1  aod  2,  re- 
spectively, of  this  amendment  by  way  of  reference  to  bare 
tlie  same  force  and  effect  as  if  rewritten,  and  whicb  an- 
Bwers  are  filed  in  this  proceeding  in  the  oftice  of  the  clerk 
of  tbe  district  coort  of  Sfonroe  County,  Iowa,  Plaintiff 
further  states  that  the  George  L.  Robb  mortgage  ia  a  lien 
upon  the  interest  owned  by  Mary  E.  Watson  in  and  to  the 
premises  described  in  the  answer  of  George  L.  Bobb,  Al- 
exander C.  Watson  heretofore  being  the  owner  of  an  un- 
divided one-third  interest,  and  Mary  E.  Watson  the  owner 
of  an  undivided  two-thirds  interest  therein.  That  the 
remaining  portion  of  the  tracts  of  ground  described  in 
plaintiffs'  petition  is  insufficient  to  satisfy  plaintiffs'  claim; 
and,  if  the  entire  amount  of  the  mortgage  of  George  L.  * 
Robb  is  satisfled  out  of  tbe  interest  of  Alexander  C.  Watson 
in  the  premises  referred  to  in  the  answer  of  George  L. 
Robb,  and  the  mortgage  of  tbe  Peoples  Savings  Bank  is  es- 
tablished as  a  prior  lien  to  that  of  plaintiffs  in  and  upon 
the  interest  of  Alexander  C.  Watson,  the  properties  will 
be  insufficient  to  satisfy  plaintiffs'  claim." 

It  cannot  be  said  that  the  foregoing  pleading  was  an 
admission  of  the  priority  of  the  mortgage  of  the  defendant 
bank;  but,  in  view  of  the  fact  that  the  plaintiffs  had  not, 
in  any  pleading  prior  to  February  2,  1015,  alleged  any  no- 
tice of  any  kind  to  the  defendant  bank,  the  fair  implication 
of  the  pleadings  as  a  whole,  as  they  appeared  for  a  period 
of  18  months  prior  to  the  trial,  was  that  the  defendant 
bank's  mortgage  was,  for  want  of  notice,  superior  to  those 
of  tbe  plaintiffs.  The  testimony  discloses  no  conduct  on 
the  part  of  Castner  which  was  inconsistent  with  bis  testi- 
mony on  this  subject,  whereas  the  conduct  of  the  plaintiffs 
was  inconsistent  with  their  testimony.  Taking  the  case  in 
all  its  circumstances,  therefore,  we  think  the  testimony  in 
behalf  of  defendants  the  more  reasonable,  and  therefore 
the  more  credible.     We  reach  the  conclusion  that  the  proof 
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i)f  nctnal  notice  to  the  defendant  bank  prior  to  July  11, 
1905,  is  not  of  that  satiBfaotory  character  which  should  ob- 
tain in  snch  cases.  It  follows  that  priority  should  have 
been  awarded  to  the  defendant  bank,  and  the  decree  below 
will  be  modified  to  that  extent.  In  all  other  respects,  the 
decree  helow  will  be  afBrmcd,  except  that,  because  of  the 
holding  at  this  point,  the  plaintiffs  and  defendant  bank 
will  chanpe  places  as  to  priorities  as  to  the  bank's  mort- 
gage, and  to  that  extent.— Afodi^d  and  affh^ned. 

O.wNoit.  C.  J..  Weaver,  Salinger  and  Stbi-ens,  JJ.. 
concur. 

Ladi)  and  1'reston,  -TJ.,  dissent. 

PncsTov.  -T. — I  disiient  from  Paragraph  4  of  the  opin- 
ion. 

Briefly,  there  were  two  witnesses  for  plaintiffs,  to  one 
for  the  bank,  on  the  question  of  notice.  This,  of  course,  is 
not  always  the  criterion.  But  the  trial  conrt  saw  them, 
and  stilted  and  found  that  they  were  of  equal  credibility. 
They  were  equally  interested.  I  see  nothing  particularly 
improbable  in  the  story  of  the  two.  Furthermore,  I  think 
the  record  shows  that  plaintiffs  had  been  carrying  Wat- 
son for  years  in  his  cattle  business,  and  that  this  was,  and 
had  been  for  years,  known  generally  in  the  community, 
and  that  Watson  had  mortgaged  everything  to  plaintiffs. 
We  have  a  rule  that  we  give  some  consideration  to  the  find- 
ings of  the  trial  court.  I  see  no  reason,  in  this  case,  to 
bend  or  break  the  rule.     I  would  affirm  on  all  points. 

Ladd,  J.,  joins  in  this  dissent. 


F.  M.  OooLEY,  riaintiff,  v.  W.  8.  Aykf,s,  Judge,  Defendant. 

Ttn>aMENT:     Oonclnsiveitess — Nnn-Modlflcatlon  by  Oollateral  Bec- 

t    ord — Oertlorart — Intoxicatliig  Liquors.    The  date  or  a  Judinneat 

may  not  b«  controlled  by  a  collateral  record  relatfne  thereto. 
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PRINCIPLE  APPLIED:  Proceedings  were  InBtltuted  to  en- 
Join  defendant  from  the  unlawful  sale  of  intoxicating  liquors. 
A  hearing  was  had.  On  the  calendar  appeared  the  following. 
to  wit:  'Trial  and  decree  aa  per  entry  to  be  signed."  The  de- 
cree was  entered  on  the  record  book  January  26th,  and  bore  said 
date,  to  wit,  January  2Gth.  Further  proceedings  were  Institut- 
ed on  January  26th  of  the  sanib  year  to  punish  defendant  for  a 
violation  of  the  aald  decree.  A  hearing  waa  had.  If  defendant 
was  guilty,  It  was  on  a  sale  made  on  January  22d.  Defendant 
waa  convicted.  He  instituted  certiorari.  Tho  return  by  the 
court  to  the  writ  recited  that  tht>  hearing  on  the  application  for 
an  tnjunction  waa  held  on  January  13th,  and  that  the  court 
then  orally  announced  that  the  decree  would  be  granted,  and 
the  aforesaid  entry  was  made  on  the  calf^ndar. 

Held,  this  recital  could  not  control  the  date  of  the  decree, 
and,  as  the  sale  lo  question  waa  prtor  to  the  existence  of  the 
Injunctlonal  decree,  the  defendant  therein  must  be  discharged. 

JUIMIMENT:     Entry,  Record,  Etc. — When  Judgment  Exists.     Prin 
2    ciple  recognized  that  bo  Judgment  can  exist  until  the  same  Is 
entered  on  the  record  book. 

Cirtiot-aii  frwn  Polk  Dhttict  Court.— \\.  S.  Aykbr.  Judge. 

Tuesday,  June  26,  1917. 

On  information  duly  filed,  the  plaintiff  was  convicted 
of  haTlug  violated  a  liquor  injnnction,  and  in  certiorari  pro- 
ceedings, contests  the  validity  of  such  conviction, — Judg- 
ment Anmilled. 

E.  8.  Thayer,  for  plaintiff. 
Oeorge  A.  'Wilson,  for  defendant. 

Ladu,  J. — The  county  attorney,    in   the 

1.  judouek't:         name  of  the  state,  filed  a  petitiou  praying 

non'mmiTncfttiaii  that  tile   plaintiff  herein  be  enjoined   from 

bj    collnterol  ....  ,.  .  „,,  ■, 

record:  eer-        niamtHiuuig   a    liquor    nuisance.     The     de- 

catinB  iiqaora.     fendaiit  answei'ed,  and     a    written    decree, 
.ligned  liy  the  trial  jndge,  purporting  to  be 
rendered  on  January  26,  1916,  was  entered  of  record.     It 
recited  that: 

"Now  on  this  2Cth  day  of  January,  1916,  the  same  be- 


742  CooLBT  V.  ATRK8.  [180  Town 

ing  one  of  the  regular  days  of  the  Januarj',  1916,  term  of 
tbiB  court,  the  application  of  the  plaintiff  herein  came  on 
for  hearing,  the  State  of  Iowa,  plaintiff,  appearing  by  its 
attorney,  George  A,  Wilson,  county  attorney  in  and  for 
Polk  County,  Iowa,  and  the  defendant,  F.  M.  Cootey,  ap- 
pearing in  person  and  by  his  attorney,  F,  T.  Van  Liew." 

Following  this  are  the  flndings  and  formal  decree.  On 
the  Bame  day,  an  information  charging  plaintiff  herein  with 
having  violated  the  decree  of  permanent  injunction  by  nn- 
lawfully  selling  -intoxicating  lii^oorB  on  January  22d,  pre- 
vious to  the  entry  of  said  decree,  was  signed,  and  a  trial 
had  on  March  6th  following,  at  which  he  was  adjudged 
guilty  of  contempt,  and  a  fine  of  $500  imposed.  He,  then 
sued  out  a  writ  of  certiorari,  to  which  the  trial  court  filed 
his  return  in  due  time.  Therein  he  recited  that  the  hear- 
ing was  had  on  January  13,  1916;  that,  upon  Bubmission. 
he  on  that  day  orally  announced  that  the  decree  would  be 
entered  as  prayed.  This  memorandum  appears  on  the  cal- 
endar: "Trial  and  decree  aB  per  entry  to  be  signed."  A 
transcript  of  the  evidence  was  included  in  the  return.  The 
points  raised  by  the  petition  are:  (I)  That  there  was  no 
competent  evidence  that  plaintiff  herein  ever  violated  the 
injunctional  deci-ee;  {2)  that  the  court  should  not  have 
received  the  affidavit  of  one  Gilliam  in  evidence,  when  plain- 
tiff herein  demanded  that  the'witness  be  orally  examined 
as  a  witness;  (3)  that  said  aflidavit  was  not  admissible  as 
evidence;  and  (4)  that  the  recitals  in  the  affidavit,  if  true, 
were  not  anfflcient  to  support  the  conviction. 

Only  the  first  point  need  he  considered.  The  decree 
was  entered  January  26,  1916,  four  days  after  the  contempt 
is  alleged  to  have  been  committed.  No  other  record  entry 
is  before  us.  True,  the  presiding  judge  recites  in  his  return 
that  the  hearing  occurred  January  13th  previous;  and,  if 
this  were  bo,  his  announcement  in  the  hearing  of  de- 
fendant that  a  decree  would  he  entered  as  prayed  would 
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snflSciently  apprise  bim  without  ttie  service  of  the  writ. 
Coffey  V.  Gamble,  117  Iowa  545;  Hau>ks  v.  Fellows,  108 
Iowa  133;  Milne  v.  Van  Btiekirk,  9  Iowa  558, 

But  is  the  mere  certificate  of  the  pre- 
2.  3mioH>irr:  siding  judge  that  the  bearing  was  bad  at  a 
Mc.T'when'^'  date  other  than  recited  in  the  decree  suffi- 
IH*.  ,  *  cient  to  overcome  the  latter?  Of  course, 
the  Dotation  on  the  judge's  calendar  does 
not  constitute  the  judgment  or  decree,  but  is,  ordinaril;, 
a  mere  reminder  or  direction  to  the  clerk  of  the  court  to 
enter  the  same.  Towle  v.  Leacox,  69  Iowa  42;  Winter  v. 
Coulthard,  94  Iowa  312;  Kenned!/  v.  Citizens'  Nat.  Bank, 
119  Iowa  123 ;  Slartin  v.  Martin,  125  Iowa  73.  Here,  it  in- 
dirated  only  that  a  decree  to  he  signed  was  to  be  entered. 
It  ia  not  a  part  of  the  record.  Case  v.  Plato,  54  Iowa  64. 
Traer  Bros.  v.  Whitman,  56  Iowa  443;  State  v.  Manley,  63 
Iowa  344.  And,  as  between  the  memorandum  on  the  cal- 
endar and  the  entry  in  the  record  book,  the  latter  goverus. 
Traer  Bros.  v.  Whitman,  supra;  Christie  v.  Iowa  Life  Ins. 
Co.,  Ill  Iowa  177. 

Nor  can  it  be  said  that  evidence  of  an  oral  announce- 
ment of  the  judge  is  entitled  to  any  more  weight  than  his 
memorandum  thereof  in  the  court  calendar.  All  previ- 
ously said  is  me^ed  in  the  decree  as  spread  on  the  record 
book,  and,  as  said  in  Balm  v.  JVunn,  63  Iowa  641 : 

"There  can  be  no  judgment  until  it  is  entered  in  the 
proper  record  of  the  court.  It  cannot  exist  in  the  memory 
of  the  officers  of  the  court,  nor  iu  memoranda  entered  ui>on 
books  not  intended  to  preserve  the  record  of  judgments. 
*  '  •  It  is  not  competent  to  prove  a  judgment  in  any 
other  way  than  by  the  production  of  the  proper  record 
thereof," 

Martin  v.  Martin,  125  Iowa  73;  and  see  Callanan  v. 
Votntba-,  104  Iowa  672,  where  the  court  said : 

"It  is  not  com{)eteDt  to  prove  a  judgment  in  any  other 
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way  than  by  the  production  of  the  proper  record  thereof." 
See  Kennedy  v.   Citizens'   Nat.  Bank,   119   Iowa   123, 
where  the  court  said : 

"While  in  one  aense  a  judgment  is  'rendered'  when  it 
Is  announced  by  the  judge,  yet,  nntil  that  judgment  is  en- 
tered of  record,  there  is  no  competent  evidence  of  such 
lendition.  It  cannot  exist  or  be  dependent  upon  the  mem- 
ory of  the  oflScePs  of  the  court  or  in  memoranda  not  em- 
braced in  the  record,  which  the  law  provides  shall  be  made." 
The  only  competent  proof,  then,  that  judgment  was  ren- 
dered is  the  record  thereof,  and  that  conclnsivelj  shows  that 
the  decree  was  rendered  the  same  day  it  was  entered  of  rec- 
ord, Janunry  26,  1916,  or  four  days  subsequent  to  the  sale 
of  the  pint  of  whisky.  In  McGlasson  v.  Hcott,  112  Iowa 
289,  the  court  held  it  to  have  been  an  error  to  receive  any 
evidence  of  the  decree  other  than  the  record  or  an  authen- 
ticated copy  thereof.  A  decree  properly  entered  should  in- 
dicate the  time,  place,  parties,'matters  in  dispute,  and  the 
result.  Barrett  v.  Oarragan,  16  Iowa  47;  Church  v.  Croa*i- 
man,  41  Iowa  373;  Coffey  r.  Gamble,  117  Iowa  545.  This  so 
did,  and  there  is  no  warrant  in  the  record  for  saying  that 
there  was  a  hearing  or  trial  prior  to  that  recited  in  the  de- 
cree. The  function  of  the  return  is  to  bring  the  record,  as 
made,  before  this  court,  and  to  correct  the  same,  and,  in  so 
far  as  the  return  conflicts  with  the  record,  it  mnat 
be  disregarded.  We  do  not  say  that  a  case  may  not  be 
heard  on  a  particular  day  and  decree  entered  on  another, 
or  that,  on  application,  the  record  might  not  have  been 
corrected  to  show  the  facts.  What  we  do  hold  is  that  the  rec- 
ord of  the  decree  duly  entered  is  conclusive  as  against  ex- 
traneous evidence,  such  as  oral  evidence,  returns  to  writs, 
and  the  like;  that,  where  a  decree  distinctly  recites  that 
there  was  a  hearing  on  a  day  named,  and  decree  entered  on 
that  day,  this  is  not  overcome  by  a  return  to  a  writ  of  cer- 
tiorari saying  that  the  hearing  occurred  at  a  different  time. 
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It  follows  that,  aa  there  appears  to  have  been  no  in- 
junction ordered  or  decreed  at  the  time  of  the  alleged  vio- 
lation thereof,  the  plaintiff  should  have  been  discharged. 
The  judgment  of  the  district  court  is — Annulled. 

Oaynob,  C.  J.,  Preston,  Salinobr  and  Stevens,  JJ.. 
concur. 


Abthub  Duppt,  Appellant,  v.  Hardt  Aoto  Company  et  al.. 
AppellecB. 

TSIAI<:       Objections    and    Esc«pttons — Fallnn    to    Enter— Effect. 

1  Failure  to  except,  within  three  days,  to  a  ruling  on  a  motion, 
works  a  complete  walv«r  or  all  objections  to  such  ruling.  So 
held  on  a  rulirg  on  s  motion  to  transfer  equitable  issues.  Sec- 
tion 3749,  Code,  1S97. 

UBHS:    Oieatlon  by  Statute — Automobile  Repairs.     Whether  one 

2  has  a  Hen,  under  Section  3130,  Code,  IStlT,  on  an  automobile  for 
repairing  the  same,  quaere. 

UENS:        Forfeiture— Bailment      for     Bepalrs — ExcesslTo     Claim. 

3  Claiming,  In  good  talth,  a  Hen  on  an  article  lor  repairs.  In  an 
amount  In  excess  of  what  Is  ultimately  found  to  be  due,  does 
not  work  an  entire  forfeiture  of  tb»  Hen. 

IiIENS:     Brldoice — Sofflciencr.     Evidence  reviewed,  and  held  suffl- 

4  clent  to  establish  a  right  lo  a  Hen  on  an  automobile  for  repairs 
thereto. 

BVIDENOE:     Books  of  Original  Entry— I>edger.    A  so-called  "ledg- 
6    er"  may  constltne  a  book  of  original  entrlee. 

Appeal  from   Pocahontas  District  Court. — I),  F.  Coylb, 
Judge. 

Tuesday,  June  26,  1917, 

This  action  was  brought  originallj  by  plaintiff  against 
defendants  for  the  conversion  of  an  automobile,  in  which 
plaintiff  demanded  |1,250.  Defendants  answered,  and,  by 
croBS-petition  in  equity,  asked  the  foreclosure  of  a  lien  on 
said  automobile,  for  1248.25  for  repairs  and  services  on  thv 
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automobile,  furaigfaed  by  defeiulaut  company.  At  the  oaiue 
time,  defendant  filed  a  motion  to  transfer  to  equity  the 
equitable  issue  presented  by  the  cross-petition,  in  order  that 
the  equitable  issue  might  be  tried  first.  Appellant  states 
that,  in  so  far  as  this  case  is  conceraed,  the  issiles  are  aim- 
ply  those  raised  by  the  motion  to  transfer  to  equity,  and 
the  ruling  thereon,  after  which  the  case  was  tried  in  equity 
on  the  issues  raised  by  the  cross-petition  to  determine 
whether  or  oot  defendants  were  entitled  to  a  foreclosure  of 
their  all€t;ed  lien.  Defendants  deny  plaintiff's  claim  that 
defendants  are  seeking  to  foreclose  a  common-law  lien,  but 
contend  that  they  rely  on  a  statutory  lien,  as  well  as  a 
common-law  lien.  The  court  found  that,  prior  to  the  insti- 
tution of  this  suit,  plaintiff  was  indebted  to  defendant  in 
the  sum  of  |201.21  for  labor  and  material  furnished  for 
said  automobile;  that  the  defendant  was  entitled  to  the 
foreclosure  of  its  lien  in  the  sum  of  {146.70,  aud  was  entittet) 
to  a  judgment  against  the  plaintiff  in  the  sum  of  $201.21. 
A  special  execution  was  ordered  for  the  sale  of  the  auto- 
mobile to  satisfy  the  lien,  and  that  a  general  execution  is- 
sue for  the  balance  of  the  judgment  and  costs.  The  motion 
to  try  the  equitable  issue  first  was  sustained.  A  further 
statement  of  facts  will  appear  in  the  opinion.  The  plain- 
tiff appeals. — Affimicd. 

V.  P.  McManuK  and  Keiiyon,  Kellelier  d  Price,  for  ap- 
I>ellant. 

-/.  M.  Barry  and  Roba-t  Healif,  for  appellees. 

I'BKSTON,  J. — 1.     First,   as  to  the   mo- 

1.  thim.:  <*!«•      tion  to  try  the  equitable  issue  first:     There 

if^io^:  tVu-     is  some  confusion,  and  evidently  a  mistake 

cBKt  in  the  dates,  in  the  abstract  in  regard  to 

this,  and  it  has  not  been  corrected  by  the 

additional  abstract.    The  record  is  that  the  case  was  tried 

on  the  merits  on  -lanuary  20.  101C,  and  that  the  motion  to 
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try  the  equitable  issue  first  was  sustained  io  November, 
1916,  or  about  ten  montbe  after  tbe  case  was  tried  od  tbe 
cruas-petitioQ.  The  answer  and  croBS-petition  were  filed 
in  May,  191B,  and  tbe  motion  was  filed  on  the  first  day 
of  May,  1916  J  30  that  we  shall  assume  that  the  ruling  on 
the  motion  was  in  November,  1915,  instead  of  1916,  as 
stated  in  the  abstract. 

Appellees  contend  that  do  ezceptioa  was  taken  to  the 
ruling  of  the  conrt  sustaining  the  motion,  and  that,  for  that 
reason,  that  question  may  not  now  be  presented  for  deter- 
mination. The  abstract  recites  that  the  ruling  on  tbe  mo- 
tion "was  made  by  tbe  court  in  the  absence  of  counsel.  At 
the  time  of  tbe  trial,  an  exception  was  tak^  to  said  rul- 
ing, but  the  court  failed  to  note  tbe  exception  of  record." 
From  this  record,  it  appears  that  appellant  does  not  claim 
that  any  exception  was  taken  at  the  time  of  the  ruling,  nor 
for  about  two  months  thereafter,  or  until  the  trial  in  Jan- 
nary.    Code  Section  3749  provides  that : 

"Tbe  party  excepting  to  the  decision  must  do  so  at  tbe 
time  it  is  made,  unless  it  ia  upon  a  motion  or  demurrer, 
in  which  case  it  may  be  taken  within  three  days." 

As.  said,  no  claim  is  made  that  an  exception  to  tbe  rul- 
ing on  tbe  motion  was  taken  within  the  time  prescribed 
by  the  statute.  From  the  record,  it  further  appears  that, 
when  tbe  case  came  on  for  trial  in  January,  tbe  plaintiff 
objected  to  proceeding  with  the  trial  on  tbe  issues  raised 
by  the  answer  and  crosB-petition  in  equity,  because  the  orig- 
inal petition  was  filed  in  November,  1914,  and  tbe  an- 
swer and  cross-petition  were  not  filed  until  May,  1915,  and, 
further,  because  the  cross-petition  raises  no  iasue  which  is 
not  cognizable  and  could  not  be  tried  and  determined  in 
the  law  action  first  brought.  But  it  seems  to  us  that  tbe 
objection  at  that  time  was  not  good,  because  such  an  ob- 
jection would  have  been  such  as  could  have  been  made  as 
against  tbe  motion  itself.    The  ruling  on  the  motion  bad 
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been  made  some  two  months  before.  The  coart  did  not 
transfe]-  the  cause  from  the  law  to  the  equity  calendar,  and 
the  plaintiff's  claim  still  stands  on  the  law  side  for  trial, 
unless  the  determination  of  the  cross-petition  adjudicates 
the  claim  set  up  in  plaintiff's  petition.  SectioD  3435  of  the 
Code  provides  that,  where  the  action  has  been  properly 
commenced  by  ordinary  proceedings,  either  party  aball 
have  the  right  by  motion  to  have  any  IssiPe  heretofore  ex- 
clusively cognizable  in  equity,  tried  in  the  manner  herein- 
after prescribed  in  cases  of  equitable  proceedings;  and,  if 
all  the  issues  were  such,  though  none  were  exclusively  so, 
the  defendant  shall  be  entitled  to  have  them  all  tried  as  in 
cases  of  equitable  proceedings.  We  think  appellees*  con- 
tention at  this  point  ought  to  be  sustained.  Oate  City 
Land  Co.  v.  Seilnuin,  80  Iowa  477. 

Furthermore,  though  we  do  not  determine  the  point, 
it  would  seem  as  though  the  motion  was  properly  sustained. 
The  cross-petition  asked  the  enforcement  and  foreclosure  of 
a  lien,  which  could  sot  well  be  done  in  a  law  action.  The 
defendants  refused  to  deliver  the  automobile  to  the  plain- 
tiff because  tbey  claimed  a  lien  on  the  machine  for  repairs. 
Whether  this  adjudicates  the  plaintiff's  claim,  as  set  out  in 
his  petition,  that  there  was  a  conversion  of  the  machine  by 
the  defendants,  we  do  not  determine,  for  the  reason  that 
that  question  is  not  before  ns  and  has  not  been  argued. 

'2.     .\s  stated,  appellant  contends  that 

a.  LiBHs:  cre«-       the  cross-petitiou  sought  to  foreclose  a  com- 

don  by  BtHtate :  ■  " 

tepsira''"*  mon-lnw  lien,  n-nd  that  this  may  not  be  done 

ill  equity.  We  think  this  question  is  dis- 
posed of  by  what  has  been  said  on  the  motion  to  try  the 
equitable  issue  first.  However,  appellees  contend  that  a 
common-law  lien  on  an  automobile  exists  in  favor  of  a  me- 
chanic, whether  a  garage  keeper  or  not.  who  supplies  labor 
and  materials  for  the  repair  of  the  car.  as  long  as  he  re- 
tains the  possession  of  it,  and  cite  XWWcft  v.  JenJeitu,  171 
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ill.  App.  ;U0;  Rehm  v.  Viall,  185  111.  App.  425. 

And  they  coDtead  that  thej  were  not  relegated  to 
their  commou-law  lieu  alone,  but  that  they  are  entitled  to 
a  statutory  lien,  under  Section  3130  of  the  Code,  provid- 
ing that: 

"Property  trauHported  by,  or  stored  or  left  with,  any 
forwarding  and  conimisBion  merchant,  express  company, 
rarrier  or  bailee  for  hire  shall  be  subject  to  a  lien  for  the 
lawful  charges  thereon  for  (he  transportation  and  storage 
thereof,  or  charges  and  eerrices  thereon  or  in  connection 
therewith;"  etc. 

On  this  pi-oposition,  they  cite  Fox  v.  Swilh,  143  Ga.  547 
{85  S.  E.  S56),  BrooiH  v.  Dale,  (Mies.)  67  So.  659,  and 
other  cases.  We  are  inclined  to  this  view,  but  deem  it  un- 
necessary to  detemiine  the  point.  I>ecause  we  have  already 
determined  that  appellant  is  not  in  a  position  to  present 
ihe  question  as  to  the  trial  of  the  cross-petition  in  efjuity. 

3.     The  1-lfiimed  lien  of  defendants  for 
„   ,  ,   , .      repairs     was    somewhat     larger    than     the 

3.  LiEKB  ;   fortel-  " 

foriPMiJ"*'"  amount  ultimately  found  by  the  court  on 
««Kiie  claim.  j|,g  ^pjfl|_  and  it  is  contended  by  appellant 
that  the  defendants  should  have  been  held 
to  the  exercise  of  good  faith  in  their  attempt  to  enforce 
their  lien,  and  that  items  were  included  in  the  claim  for 
which  a  lien  was  demanded  and  disallowed,  and  that,  there- 
fore, the  entire  lien  should  have  been  rejected.  Mechanics' 
lieu  cases  are  cited  to  support  this  proposition.  The  the- 
ory of  such  cases  seems  to  be  that  the  statute  providing 
for  mechanics'  lien  requires  that  the  claimant  must  file  a 
just  and  true  statement.  But  we  think  that,  in  this  case, 
there  ia  nothing  to  show  bad  faith  on  the  part  of  the  de- 
fendants in  making  the  latter  claim.  As  we  understand 
the  holding  of  the  trial  court,  some  of  the  items  claimed 
for,  while  they  were  furnished  by  defendants,  could  not 
properly  be  claimed  as  a  lien,  because  the  warranty  under 
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which  the  machine  was  sold  was  so  broad  that  uome  of 
these  iteme  were  necessary  in  order  to  comply  with  the  war- 
ranty. 

4.    It  is  next  contended  by  appellant 
4.  LinB :  eri-        that  the  evidence  on  behalf  of  the  defendants 
dencr'.  was  insufficient  to  sustain  their  claim,  and 

fhat  the  preponderance  of  the  evidence  sns- 
t^ained  the  contention  of  plaintiff.  This  is  the  point  most 
seriously  argned.  This  involves  the  determination  of  a 
fact  question;  and,  as  we  have  often  said,  it  is  not  our  prac- 
tice to  attempt  to  review  the  teBtimony,  since  it  can  aerve 
no  useful  purpose,  and  would  extend  the  opinion  beyond 
proper  limits.  'VVe.  shall,  therefore,  content  ourselves  with 
a  brief  statement  of  the  claims  of  the  parties,  with  some 
brief  observations  as  to  our  views  of  the  testimony,  but 
without  attempting  to  cover  the  entire  question  as  to  the 
disputed  fact  questiouB. 

It  appears  that,  in  July,  1913,  defendant  company  sohl 
the  automobile  in  question  through  its  salesman,  one  Mor- 
rison. Appellant  contends  that,  in  making  the  sale,  Morri- 
son agreed,  substantially,  to  keep  the  car  in  good  running 
order  for  a  year,  free  of  chaise;  that  the  tires  would  ran 
3,000  miles;  that,  if  the  car  did  not  keep  in  order,  or  if  the 
tires  did  not  run  3,1)00  miles,  everything  would  be  replaced, 
unless  plaintiff  ran  the  car  into  a  ditch  and  broke  it;  that 
any  poor  workmanship  on  the  car  or  any  fault  of  the  fac- 
tory would  be  made  good,  without  expense  to  plaintiff,  for 
a  year,  and  so  on.  The  salraman  denied  making  any  of  the 
warranties  alleged,  save  that  be  gave  them  a  written  guar- 
antee that,  in  the  event  that  the  car  proved  defective  in 
material  or  workmanship  within  a  year,  the  manufacturere 
,  of  the  car  would  replace  the  parts,  free  of  charge, — the  reg- 
ular manufacturer's  warranty, — and  that  he  would  make 
good  any  fault  of  the  car  within  a  year  from  the  sale.  Ap- 
pellants contend,  and  introduced  evidence  tending  to  snp- 
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port  tfafir  cluiuis,  that  tbe  mucbine  did  not  work  accord- 
ing to  the  agreement  as  they  claim  it  to  have  been,  and  that 
all  the  work  or  repairs  i>erformed  by  defen'dants  was  nec- 
eB-;arv  to  make  it  comply  with  the  agreement;  except  that 
they  claim  that,  after  the  car  had  b€«a  ueed  a  year  or  so, 
they  made  an  agreement  with  defendants  to  substantially 
reconstruct  the  car,  and  that  they  were  to  pay  defendants 
f35  therefor,  and  that,  for  that  amount,  defendants  were 
to  place  a  magneto  on  the  car,  and  would  only  charge  for 
^be  labor  of  the  employee  in  putting  the  magneto  on.  not  to 
exceed  ly^  days  of  labor,  and  that  the  car  would  be  placed 
in  first-class  condition,  without  further  charge  except  |35. 
The  trial  court  found  against  plaintiff  as  to  this  last  item, 
and  that  the  defendant  agreed  to  keep  the  car  in- repair 
snbstaDtially  as  claimed  by  plaintiff,  but  that  such  agree- 
ment should  not  be  held  to  include  repairs  which  were 
made  necessary  by  reason  of  the  negligence  of  the  plaintiff. 

The  plaintiff  complained  that,  at  the  start,  he  had 
trouble  with  the  clutch,  and  that  he  took  the  car  to  the  de- 
fendants' garage,  and  that  there  was  trouble  with  the 
lighting  system  and  the  starter.  Plaintiff  says  he  took 
the  car  back  to  defendants  and  asked  them  to  fix  it,  from 
5  to  8  times.  The  plaintiff  also  claimed  that  the  batteries 
were  not  charged,  and  it  did  not  run,  but  the  evidence  on 
behalf  of  defendants  tends  to  show  that  it  was  because  the 
machine  was  not  properly  supplied  with  gasoline  and  not 
properly  operated.  Plaintiff  also  complained  that  the  ra- 
diator leaked,  and  says  that  defendants  came  to  his  house 
2  or  3  times  to  put  the  car  in  order.  Plaintiff  testifies 
that  he  never  asked  defendants  to  make  any  repairs  except 
to  keep  their  contract,  except  in  regard  to  the  magneto. 
Perhaps  some  other  complaints  are  made,  but  this,  in  a 
general  way,  shows  plaintiff's  claim  in  regard  to  the  car. 

On  the  other  hand,  defendants  contend  that  a  part  of 
the  troubles  at  least  were  due  to  the  way  in  which  tbe  ma- 
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chine  was  operated.  It  appeai-s  tliat  ptaiDtiff  had  never 
run  an  automobile  before  the  purchase  of  the  ear  in  ques- 
tion, waa  a  farrtier,  and  he  aavs  that  he  did  not  understand 
Ihe  mechanical  features  of  an  automobile.  There  is  but 
little  dispute,  if  any,  in  the  evidence  that,  at  one  time,  one 
of  the  Uuffjs  was  unable  to  stop  the  car,  and  ran  over  a 
cement  sidewalk  and  into  the  §tone  abutmentB  of  a  store 
building.  A  disinterested  witness  testifies  that  the  cement 
sidewalk  was  8  inches  above  the  street  level.  The  frame 
of  the  ear  was  broken,  but  just  how  this  was  done  is  not 
shown  by  the  record,  except  that  there  is  a  statement  made 
by  the  plaintiff  that  his  brother  John  broke  it,  running  over 
a  tile  ditch.  One  of  the  defendants  testifies  that,  at  one 
time,  ope  of  the  Duffys  ran  into  defendants'  garage,  wbile 
going  at  the  rate  of  20  miles  an  hour,  and  crashed  into  an 
automobile  inside  the  garage;  that  Duffy  blamed  the 
brakes,  but  witness  says  that  the  brakes  were  immediately 
tried  in  the  presence  of  Duffy,  and  it  was  found  that  the 
brakes  worked  proiwrly.  Duffy  denies  the  rate  of  speed, 
and  says  that  he  was  going  at  the  rate  (»f  \y-i  miles  an 
hour.  \^'itnesse8  who  appear  to  be  disinterested  testify 
to  having  seen  the  Duffy  car  driven  at  various  times  on  a 
flat  tire,  and  at  a  high  rate  of  speed  while  driving  on  a 
fiat  tire.  The  evidence  shows  that  there  were  a  number 
of  dents  in  Ihe  rims,  indicating  hard  usage,  such  as  having 
driven  on  a  Hat  tire,  or  on  the  rim  without  a  tire.  The 
court  found,  and  we  think  the  preponderance  of  the  evi- 
dence sustains  the  finding,  that  the  casings  for  which  a 
charge  was  made  were  rim  cut,  and  that  defendants  wei-e 
under  no  obligation,  under  the  agreement,  to  furnish  the 
new  catlings  which  were  furnished,  and  charged  plaintiff 
with  $20.25  for  this  item.  This  was  before  the  expiratioo 
of  the  year.  The  court  further  found  that  plaintiff  should 
not  be  charged  with  any  other  repairs  or  labor  until  after 
the  expiration   of  the  year,  or  down  to  August  20,  19U. 
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The  other  items  for  which  the  court  allowed  a  recovery 
were  charges  after  that  date.  The  court  also  found  that, 
at  the  time  plaintiff  claims  to  have  delivered  the  car  to 
defendants  for  repairs,  for  which,  as  he  contends,  he  wa« 
to  pay  but  t^o,  the  t-ar  wa^  delivered  to  defendante  for 
general  repair,  as  well  as  for  the  purpose  of  placing  a  mag- 
ueto  thereon,  and  that  this  was  without  any  specific  agfee- 
laent  as  to  what  it  would  cost,  and  that  neither  party  in- 
tended or  understood  it  to  be  binding  upon  defendant  in 
making  his  final  charges.  Tlie  evidence  shows  that,  at  that 
time,  the  frame  of  the  car  was  broken.  We  think  plaititiGTs 
theory  at  this  point  is  improbable,  since,  as  the  court  found, 
if  the  frame  was  broken,  plaintiff  wonld  not  have  been  like- 
ly to  have  delivered  the  oar  to  defendant  solely  for  the  pur- 
pose of  placing  a  magneto  thereon.  We  have  not  at- 
tempted to  cover  all  the  details;  but,  without  further  dis- 
I'uesion  as  to  the  facts,  it  is  our  conclusion,  after  read- 
ing the  record,  that  the  finding  of  the  trial  court  at  this 
point  was  right, 

5.  It  is  contended  by  appellant  that 
s-bvidehcb:  rlie  proper  foundation  was  n«it  laid  for  de- 
'i^dU?""^ '  feiidauts'  books  of  account,  and  that,  there- 
fore. th<;  account  was  not  proven.  There 
was  evidence  as  to  some  of  tlie  items,  independent  of  the 
books.  The  defendants'  method  of  keeping  books  was  de- 
scribed in  detail,  and.  while  it  is  true  that  the  book  pro- 
duced was  called  a  ledger,  yet  there  was  no  day  book.  En- 
tries were  made  on  this  so-called  ledger  from  slips.  We 
shall  not  go  into  the  evidence  in  detail  at  this  point.  We 
have  held  that  a  ledger  may  be  a  book  of  original  entry, 
although  made  up  by  posting  from  other  slips.  We  tbink. 
under  this  record,  and  the  holding  in  Richer  v.  Dads,  160 
Iowa  37,  that  the  books  were  admissible. 

There  was  no  error,  and  the  judgment  of  the  district 
court  was  right.     This  being  so,  the  judgment  is — Affirmed. 

Gaynok,  C.  J.,  Wkavbb  and  Stevens,  JJ,,  concur. 
Vol.  I8fl  lA.— 48 
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Clyde  Dunnixg,  Apijellee,  v.  M,  L.  Buet,  Appellunt. 

APPEAL  AKD  EBBOB:     HsnnleBa  Error— Bnors  Against  PreT&U- 

1  Img  Paitjr.  Errors  agalust  a.ppel]nni  on  Isauce  on  which  he  pre- 
vailed are  harmless. 

TBIAIi:      Instructions — Fomi,    BequlsltsB    and    Sulllcieucjr  — Ooxrect 

2  But  sot  Explicit— Waiver,  If  au  instruction  if  correct,  as  far  as 
it  gOBB,  thougb  not  e.g  explicit  as  liesired,  request  muBt  be  made 
for  the  more  explicit  InBtnictlon,  or  the  right  thereto,  If  It  ^- 
iBta,  will  be  waived.  Eapecially  la  this  tTUL<  when  the  Instruc- 
tion given  la  fully  as  eKpllcU  ns  the  pleadingB. 

TBIAL:    InstrncttODB— Province  of  Ocnrt  and  .rnry — Assninptloti  of 

3  Fact.  The  court  may  well  aosume  ad  true  a  fact  testified  to  by 
both  plaintiff  and  defendant 

Appeal  from   Taylor  District  Court. — Tho8.   L.   Maxwbi^l, 
Judge.. 

Wkdnesday,  Apbil  4,  1917. 

Rehearing  Denied  Tuesday,  Junk  26,  1917. 

Su:t  upoB  proniissorv  note  for  11,009.  The  defendant 
pleaded  that  the  note  was  obtained  by  fraudulent  repre- 
sentatidns  and  that  its  consideration  had  failed,  and  that 
the  plsintifF  was  not  a  good-faith  purchaser  thereof  in  due 
course.  There  was  a  verdict  for  the  plaintiflf  for  |8fl0  and 
interest  thereon,  such  sum  being  the  amount  paid  for  the 
note  by  the  plaintiff.  From  the  judgment  entered  on  the 
verdict,  the  defendant  has  appealed. — Affirmed. 

Haddock  d  SOh  and  Wm.  M.  Jackson,  for  appellant. 

Flick  d  Flick  and  Frank  Wisdom,  for  appellee. 

Evans,  J, — The  payee  of  the  note  sued  on  was  the  Na- 
tional Fence  Supply  Company.  The  note  bore  date  of 
■June  2:1.  1913,  and  matured  January  1,  1914.  The  con- 
sideration  for  the  note  was  represented  by  two  written 
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agreementa  executed   concurrent]^'    therewith,    which    were 
as  follows: 

"Exhibit  A. 
"1912  Issue 

"A.  W.  Hiner,  Secretary.  Cbas.  Kubacb,  Gen.  Mgr. 

"National  Fence  Supply  Company, 

"Wichita,  Kansas. 

"Manufacturers  and  Dealers  in  Concrete  Fence  Post 

Supplies. 

"General  Agency  Agreement. 

"Know  all  men  by  these  presents;  That  the  National 
Fence  Supply  Co.,  of  Wichita,  KauHas,  bas,  this  23rd  day 
of  June,  1913,  constituted  and  appointed  M.  L.  Burt,  of 
Itedford,  Iowa,  their  true  and  lawful  general  agent,  to  sell 
thtf  multiple  molds  to  manufacture  the  reinforced  concrete 
fence  posts;  also  to  appoint  agents  to  sell  the  said  molds 
in  the  following  territory,  to  wit:  Decatur,  Wayne,  Ring- 
gold Counties,  all  in  Iowa. 

"Tbia  indenture  witnesseth  that,  for  and  in  the  sum 
uf  11,000.00,  receipt  of  which  is  hereby  acknowledged,  the 
said  National  Fence  Supply  Co.  hereby  agrees  to  give  and 
doe^  give  to  the  said  agent  two  sets  of  multiple  molds  for 
demonstrating  purposes,  and  the  exclusive  agency  in  the 
above  named  territory  as  long  as  his  business  shall  amount 
to  |288  per  year,  not  to  exceed  five  years. 

"It  is  hereby  further  agreed  and  understood  that,  as  a 
part  of  the  above  consideration,  the  said  company  hereby 
agrees  to  furnish  to  the  said  agent  all  ndditional  multiple 
molds  at  $2.50  per  set  on  board  the  ciirs  at  factory.  The 
said  agent  shall  ninke  a  report  to  the  said  company  at  the 
end  of  each  and  every  mouth.  The  said  company  hereby  fur- 
ther agrees  to  take  notes  when  the  same  are  quoted  good  at 
local  banks.    All  railroad  rights  reserved. 
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"It  is  hereby  agreed  that  the  foregoing  containa  the 
entire  contract  between  the  parties  hereto. 

"Ship  to   By  E.  8.  Bunts. 

"P.  O.  Bedford,  Iowa.  M.  L.  Burt. 

"Gen.   Agent." 
"Exhibit  B. 
"A,  W.  Hiner,  Secretary. 

"Chas.  Kubach,  General  Manager. 
"National  Fence  Supply  Company, 
"Maniifaclnrers  and   Dealers  in   Concrete   Fence  Post 
Supplies,  Wichita,  Kansas. 

"Bedford,  Iowa,  June  23,  1913. 
"This  is  to  certify  that  1  or  we  hereby  agree  to  do  for 
M.  L.  Burt  $1,500,110  worth  of  businesa  in  the  territory  as- 
signed  to  him  by  tlie  National  Fence  Supply  Co.,  aluo  to 
give  him  complete  instructions  in  the  introduction  and  the 
sale  of  our  goods  in  bis  territory,  and  further  agree  to  in- 
struct anyone  that  he  may  choose. 

"The  above  agreement  is  to  be  fulfilled  in  90  days;  oth- 
erwise the  above  agreement  is  to  be  to  the  satisfaction  of 
M.  L.  Burt,  of  Bedford,  Iowa. 

"[Signed]  National  Fence  Supply  Co., 
"Per  E.  S.  Burns,  General  Agent." 
The  defendant  testiHed  that  the  principal  considera- 
tion relied  on  by  biin  vas  the  agreement  of  Bums  to  resell 
$1,500  worth  of  his  territory  for  the  benefit  of  the  defend- 
ant, and  that  this  should  be  done  before  the  note  should 
become  payable.  The  real  defense  is  concenti'ated  upon 
the  failure  of  the  i)ayee  to  perform  this  agreement  and 
upon  the  contention  that  the  payee  entered  into  such  an 
agreement  with  a  fraudulent  intent  not  to  perform. 

The  plaintiff,  a  local  banker,  purchased  the  note  on 
August  4,  1913.  The  answer  is  quite  volumioons,  and  sets 
forth  various  details  of  fact  upon  which  the  general  aver- 
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meat  is  predicated  that  the  transaction  was  a  fraudulent 
scheme  on  the  part  of  the  payee  of  the  note  to  obtain  same 
without  consideration. 

The  trial  judge  instructed  the  jury  upon  the  subject 
of  alleged  fraud  and  false  representations.  He  also  in- 
slnicted  in  substance  thsit.  if  the  jur.v  found  that  the  note 
was  obtained  by  fraud,  and  yet  found  that  the  plaintiff  waw 
a  good-faith  purchaser,  then  the  plaintiff  could  recover 
only  the  amount  paid  by  him  for  the  note.  This  was 
shown  to  be  |800,  and  such  was  the  amount  of  the  verdict. 

1.  The  apjM>Ilnut  assails  several  of  the 
'  KKKB^  bann-     instructions  bearing  upon  ,the  question   of 

rori  ■eainkt  the  Original  fraud,  and  the  assignment  of 
errors  in  the  argument  is  largely  directed 
against  alleged  errors  in  the  instructions  on  that  subject. 
Counsel  for  the  appellant  have  overlooked  the  fact  that  the 
finding  of  the  jury  was  in  favor  of  the  defendant  on  that 
isaue.  There  was  no  other  ground  upon  which  a  verdict 
for  $80(1  could  liave  been  rendered.  As  bearing  on  that 
subject,  therefore,  errors  in  the  instruction  were  without 
prejudice  to  the  defendant.  Such  assignments,  therefore, 
need  not  be  considered. 

2.  In   Instruction   No.  7,  the  right  of 
'■  uSLsVtomr'''  the    plaintiff    to    recover    notwithstanding 

■o^cieQcy:         the  alleged  fraud  of  piiyee,  was  made  to  de- 
(ipiicit:  pend  upon   whether  he  "had  knowledge  or 

notice  of  said  fraudulent  representations.'' 
Instruction  No.  9  made  his  right  of  recovery  depend  upon 
whether  he  "had  knowledge  and  notice  of  such  fraud." 
Appellant  complains  of  these  instructions  in  that  they  are 
too  broad  and  sweeping.  His  argument  is  that  it  was 
sufficieQt  to  defeat  the  plaintiff  if  it  appeared  that  he  had 
notice  of  some  of  the  false  representations,  or  if  he  had 
notice  of  a  part  of  the  fraud.  We  think  the  differentiation 
thus  ni^ed  is  not  justified  by  the  record  before  us.    The 
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iDStructione    could    have   been    more   specific,   bat   further 
specification  waa  not  requested. 

The  fraud  alleged  by  the  defeadant  was  pleaded  in  liis 
answer  in  very  general  terms.  The  notice  to  the  plaintiff 
was  pleaded  as  follows: 

"That  plaintiff,  at  and  prior  to  the  time  of  the  so-called 
purchase  of  defendant's  note,  had  notice  of  the  matter  and 
things  herein  set  out,  and  had  notice  of  the  facts  attend- 
ing the  giving  of  the  note  in  suit,  and  bad  notice  of  tbe 
agreement  of  the  said  Buma  to  resell  $1,500.00  worth  of 
territory  before  requiring  the  payment  of  said  note,  and 
that  plaintiff  is  not  a  good-faith  purchaser  of  said  note  in 
the  usual  course  of  trade  without  notice." 

There  was  no  allegation  in  express  terms  charging  tiie 
plaintiff  with  notice  that  the  payee  did  not  intend  to  per- 
form its  agreement  to  resell  territory.  The  instructions 
complained  of,  therefore,  were  quite  as  ■specific  as  the  al- 
legations of  the  answer  would  fairly  permit. 

3.  So  far  as  the  breach  of  the  agree- 
^'  uSoBVp'iStmca  meut  to  resell  constituted  a  failure  of  con- 
jury:  oMump-  BJderation  as  between  the  payee  and  the 
maker  of  the  note,  the  trial  judge  instruct- 
ed that  this  defense  of  itself  was  not  available  as  against 
the  plaintiff,  it  appearing  without  dispute  that  he  pn^ 
chased  the  note  before  any  breach  had  o<'curred.  Com- 
plaint is  directed  against  this  instruction  because  it  as- 
sumed the  fact  as  prqven  that  the  note  was  purchased  be- 
fore breach  of  the  contract.  It  is  argued  that  such  qnes- 
tiun  of  fact  was  for  the  jury,  even  though  the  testiraon; 
of  the  plaintiff  was  undiaputed.  Such  fact,  however,  was 
established  by  the  testimony  of  both  plaintiff  and  defend- 
ant. The  plaintiff  testified  to  the  date  of  purchase  s" 
August  4th,  and  the  defendant  testified  to  his  aofluiring 
knowledge  of  such  purchase  in  December,  some  time  before 
the  note  became  due.     He  also  testified    that    be  koev, 
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shortly  aftei-  the  execution  of  the  note,  that  the  payee  waa 
oifering  it  for  sale.  He  made  uo  objection  to  such  course 
of  action  on  the  part  of  the  payee.  We  think  from  the  rec- 
ord before  ns  that  this  instruction  was  proper. 

The  legal  questions  involved  in  the  case  are  quite  ele- 
mentarj',  and  we  need  not  dwell  npon  them.  The  real  con- 
troverB.T  was  one  of  fact.  The  finding  of  the  jury  thereon, 
and  the  overruling  of  a  motion  for  a  new  trial  by  the  trial 
cojurt,  are  quite  conclusive  upon  us.  The  record  before  us 
diacloses  no  prejudicial  error.  The  judgment  must,  there- 
fore, be — Affirmed. 

Gatnor,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


J.  Erisman,  Appellee,  v.  Chicago,  Burlington  &  Quincy 

RAii.BOAD  Company,  Appellant. 
CABBIESS:      CuTlftge    of    OoodB — IntaraUte    Commerce— Llnltlns 

1  liability — SaasoiubleiieaE.  The  condition  In  an  lateretate  bill  of 
lading  that  claims  lor  loss  or  or  damaffee  to  the  shipment  shall 
be  made  In  writing  to  the  Initial  or  dellv«rlDg  carrier  Kithiu 
four  months  after  tbe  delivery  or  apparent  loss,  la  reasonable 
and  binding,  and  the  exclusion  of  such  condition  Is  reversible 

OABBIBBB:       Ourlage    Of    QoodB — Interatate    Commerce — Oarmack 

2  Amendment— Non-Exemption  of  Oonnecting  or  Terminal  Ooirler. 
The  Carmack  Amendment  to  tho  Hepburn  Interstate  Commerce 
Act  does  not  relieve  a  connecting  or  terminal  carrier  from  lla- 
blUty  on  Interstate  shipments  for  loss  or  damage  caused  by 
such  carrier,  even  though  such  amendment  does  grant  the  ship- 
per a  right  of  action  against  tho  Initial  carrier  for  all  loss  or 
damage.  Irrespective  of  tbe  line  on  wblch  tbe  same  may  have 
occnrred. 

OARBIEBS:     Carriers  of   Ooode — Interstate  Bill  of  Lading.     The 

3  "remedv  or  right  Of  action"  which  Is  resBrved  to  the  holder  of 
an  Interstate  commerce  bill  of  lading,  by  tbe  Carmack  Amend- 
ment to  the  Interstate  Commerre  Act,  In  addlUcn  to  the  grant  of 
a  right  of  action  against  the  initial  carrier,  is  measured  by  tbe 
general  common  law  as  declared  hy  the  Federal  courts,  and  not 
by  tbe  diverse  statutes  and  public  policies  of  the  several  states. 
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OABBIEBS:  Caniage  of  Ooods — Receipt  1b  Good  and  Delivery  In 
4  Bod  Condition — Garmack  Amendment — Presumption.  Tlie  Car- 
mack  Amendment  to  lUe  interBtate  Commerce  Act  has  In  no 
wise  abrogated  the  rebuttable  rule  of  the  common  law  tbat. 
when  goods  are  received  by  the  Initial  carrier  in  good  condition 
and  delivered  by  the  terminal  carrier  in  bad  condition,  It  will. 
In  an  action  against  the  terminal  carrier,  on  an  interstate  ship- 
ment, be  presumed  tbat  the  damage  was  caused  by  such  ter- 
minal carrier. 

Weai'eb  and  Salingkb,  JJ.,  dissent. 

Appeal  from    Wiit/w  District  Court.— Tuos.   L.   Maxwej.i.. 


TiTESiiAY,  June  26,  1917. 

Action  to  recover  damages  to  goods  shipped  by  plain 
tiff  from  Osceola,  Nebraska,  to  Corydon,  Iowa,  over  the 
Union  Pacific  and  the  Chicago,  Burlington  &  Quincy  Rail- 
roads, the  former  being  the  initial  carrier.  The  case  was 
originally  brought  in  jnstice  court,  and,  upoa  a  trial  there, 
judgment  was  rendered  for  plaintiff  in  the  sum  of  fl9.25. 
Defendant  sued  out  a  writ  of  error  to  the  district  court  and 
was  there  heard  on  said  writ,  resulting  in  a  dismissal  of 
the  writ.  The  case  comes  here  on  appeal  from  this  ruling;. 
— Reversed. 

fahiier  Trimble  and  Miles  £  Steele,  for  appellant. 

A'.  E.  SaUman,  for  appellee. 

I'EH   Cintn.M. — I.     Defendant's    answer 
1.  CiRRiEBs:  car-    iu  justice  court  consisted  of  a  genera!    de- 

rlase  of  goods :  '  o  ■■ 

roerre^iimiting   "^'''  ^""^  somp  affirmative  pleas  in  defense. 

sMialiieoeBa*'  ^"^  ^^'^  that  plaintiff  at  no  time  before 
bringing  suit  made  any  demand  on  defend- 
ant for  the  payment  of  damages,  and  that  be  did  not. 
within  four  months  after  the  delivery  of  the  merchandise, 
make  any  claim  in  writing  to  the  defendant  for  said  dam- 
ages, and  did  not  at  any  time  make  any  such  claim  in  writ- 
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ing'  to  the  Union  Pacific  Roilroad  Company  at  Oaceola,  Ne- 
braska. Plaintiff  showed  that  the  goods  were  in  good  con- 
dition wben  delivered  to  the  Union  Faciflc  Railroad  Com- 
pany at  Osceola,  and  in  damaged  condition  when  he  re- 
ceived them  from  defendant  at  Corydon,  Iowa,  and  the 
amount  of  his  damages.  He  also  said  that;  at  the  sugges- 
tion of  defendant's  agent,  he  made  ont  a  statement  of  his 
claim  and  banded  it  to  the  agent.  Defendant  then  offered 
the  bill  of  lading  issued  by  the  Union  Pacific  Railroad  Com- 
pany, and  also  certain  parts  thereof;  among  others,  a  condi- 
tion that  all  claims  for  loss,  damage  or  delay  to  goods  must 
be  made  in  writing  to  the  carrier  at  point  of  origin  or 
point  of  delivery  within  four  months  after  the  delivery 
the  property.  The  bill  of  lading  was  received  in  evidence, 
but  the  condition  quoted  was  rejected.  It  then  moved  for 
jndgment.  and  its  motion  was  overrule*!,  and  thereupon, 
judgment  was  rondrred  for  plaintiff  in  the  amount  hitherto 
stated.  The  writ  of  error  challenges  the  correctness  of 
these  rulings,  and  also  claims  that  the  judgment  was  un- 
warranted, because  there  was  no  proof  that  the  goods  were 
damaged  while  in  the  possession  of  the  defendant. 

We  are  agreed  that  the  trial  court  was  in  error  in  de- 
nying defendant's  offer  of  tlie  condition  contained  in  the 
bill  of  lading  as  to  when  claims  for  damages  should  be  pre- 
isented,  and  are  of  further  opinion  that,  while  perhaps  plain- 
tiff's testimony  that  he  made  ont  a  statement  of  his  claim 
and  handed  it  to  defendant's  agent  at  Corydon  was  projier, 
yet  it  was  insufficient,  in  and  of  itself,  to  show  the  nature 
of  the  claim,  which  was  in  \>Titing,  and  which  was  nut 
«hown  to  have  Ijcen  lost  or  destroyed. 

II.  The  couditiou  embodied  in  this  bill  of  lading  wan 
reasonable  and  binding  on  the  plaintiff,  altliough  made  by 
the  initial  carrier,  and,  in  order  to  recover,  he  must  show 
by  comi)etent  evidence,  not  only  that  he  delivered  the  state- 
ment, but  the  terms  of  the  statement   itself.     The   latter 
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he  could  not  do  by  parol  testimony.  Stevens  c.  St.  Louit 
S.  W.  R.  Co.,  (Tex.)  178  S.  W.  810 ;  Missouri,  K.  &  T.  R.  Co. 
V.  Harriman  Bros.,  33  Sup.  Ct.  Eep.  397 ;  Southern  Expreit 
Co.  V.  Caldwell,  21  Wall.  264  (22  L.  Ed.  556) ;  BaiUy  v.  Hit 
aouri  Pac.  R.  Co.,  (Mo.)  171  8.  W.  44.  Tbe  decision  below 
must  be  reversed  for  (heae  reasons. 

There  are,   however,   some  other  ques- 
^'  riJ"' of^mSSIi :   tioiis   in   the  case  which    are    mnch    more 
troublesome,   and   upon   which   we  are  not 
entirely  agreed.     While  defendant's  counsel 

Bw'iing'  oV  ler"   make  no  claim  that  a  terminal  or  connect- 

mlnal   carrier. 

ing  carrier  may  not  be  liable  for  loss  or 
dnmnge  to  goods  while  in  its  poRsession,  some  doubt  has 
arisen  in  the  minds  of  some  of  the  members  of  the  court  as 
to  whether  or  not  there  is  or  can  be  any  such  liabititj,  and 
also  as  to  the  nature  of  tbe  proof  to  establish  such  liability. 

It  is  conceded,  or  at  least  should  be,  tbat,  before  tbe 
enactment  of  what  is  known  as  the  "Carmack  Amendineiit" 
to  the  Hepburn  bill  (34  Stat,  at  L.  593,  Ch.  3591;  Comp. 
Stat.  1913,  Sec.  8592),  the  terminal  carrier  was  liable,  and 
that  all  the  consignee  need  do  was  to  show  that  tbe  goods, 
when  delivered  by  him  to  the  initial  carrier,  were  in  good 
condition,  and,  when  surrendered  to  him  by  the  terminal 
carrier,  were  in  a  damaged  condition,  casting  the  burden 
upon  the  defendant  of  showing  non- liability. 

The  material  parts  of  this  Carmack  Amendment  read 
ax  follows: 

''That  any  common  carrier,  railroad,  or  transportation 
company  receiving  property  for  traodportation  from  a 
point  in  one  stnte  to  a  point  in  another  state  shall  issue  a 
receipt  or  bill  of  lading  therefor  and  shall  be  liable  to  the 
lawful  holder  thereof  for  any  loss,  damage,  or  injury  to  suth 
property  caused  by.  it  or  any  common  carrier,  railroad,  or 
transportation  company  to  which  such  property  may  he  de- 
livered or  over  whose  line  or  lines  such  property  may  paw. 


June  1917]  Erisman  v.  Chicago.  B.  &  Q.  B.  Co.  763 

and  no  contract,  receipt,  rule,  or  regulation  shall  exempt 
such  common  carrier,  railroad,  or  transportation  company 
from  liability  herebj  imposed :  Provided,  that  nothing  in  this 
section  shall  deprive  any  holder  of  Buch  receipt  or  bill  of  lad- 
ing of  any  remedy  or  right  of  action  which  he  haa  under  ex- 
isting law.  That  the  common  carrier,  railroad,  or  transpor- 
tation company  isnuing  such  receipt  or  bill  of  lading  shall  be 
entitled  to  recover  from  the  common  carrier,  railroad,  or 
transportation  company  on  whose  line  the  loss,  damage,  or 
injury  shall  have  been  sustained  the  amount  of  snch  lost*, 
damage,  or  injury  as  it  may  be  required  to  pay  to  the  own- 
era  of  such  property,  aa  may  be  evidenced  by  any  receipt, 
judgment,  or  transcript  thereof." 

Did  the  so-called  Carmack  Amendment  change  either 
of  these  rules?  First,  then,  as  to  the  rule  of  liability  of 
any  save  the  initial  carrier.  That  it  was  not  the  intention 
of  Congress  to  change  the  nile  as  to  the  liability  of  a  ter- 
minal carrier,  or  a  connecting  one,  and  that  it  in  fact 
did  not  do  so,  has  already  been  Settled  by  many  decisions, 
Including  those  of  the  Supreme  Court  of  the  United  States, 
some  of  them  announced  before  this  appeal  was  taken.  Bee, 
among  others,  the  following  cases:  GituHniiati.  .V.  0.  d  T. 
P.  Ry.  Co.  V.  Rankin,  36  Sup.  Ct.  Bep.  555;  Oeorgia,  F.  rf 
A.  R.  Co.  V.  Bliah  Milling  Co.,  36  Sup.  Ct.  Bep.  541 ;  Ht. 
Louis  8.  W.  R.  Co.  of  Texas  v.  Ray,  (Tex.)  127  R.  W.  281 : 
Kansas  City  8.  R.  Co.  v.  Carl,  (Ark.)  121  S.  W.  932; 
Bichlmeier  v.  Minneapolis,  St.  P.  d  S.  8.  M.  R.  Co.,  (Wis.) 
150  N.  W.  508;  Eastover  M.  &  ff.  Co.  v.  Atlantic  C.  L.  R. 
Co.,  {8.  C.)  83  S.  E.  599;  St.  Louis  &  8.  F.  R.  Co.  v.  Mounts, 
(Okla.)  144  Pac.  1036;  Atchison,  T.  &  8.  F.  R.  Co.  v.  Boyce, 
(Tex.)  171  S.  W.  1095;  Chicago,  R.  I.  rf  P.  R.  Co.  v.  Har- 
rington. (Okia.)  143  Pac.  325;  OJasaman  v.  Chicago.  R.  I. 
A  P.  R.  Co.,  166  Iowa  254. 

The  rule  is  announced  in   the  following   language  by 
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the  Supreme  Court  of  the  United  Stntea  in  Rankin's  case. 
Bupra; 

"Counsel  coucede  liubility  of  a  comniou  carrier  uniler 
the  long-recognized  coinnion-Iaw  rule  not  only  for  negli- 
geuce,  but  also  as  un  insurer,  and  tbat,  unless  tke  Carmack 
Amendment  •  •  •  has  changed  this  rule,  the  railway 
is  responsible  for  dauiiigcs  not  exceeding  Bpecifled  value. 
But  they  insiRt  that  in  Adams  Exp.  Co.  v.  Croniiiger,  226 
U.  S.  491  (57  L.  Ed.  314.  44  L.  R.  A.  [>'.  S.]  257,  33  Sup. 
Ct,  Rep.  148),  we  held  this  amendment  restricts  a  carrier's 
liability  to  loss  'caused  by  it.'  And,  consequently,  they 
8uy,  the  ti'ial  court  erred  when  it  charged:  'lu  this  case 
the  carrier  is  held  to  the  highest  degi-ee  of  tare  for  the  safe 
transportation  of  the  auinials.'  Construing  the  Carmaek 
Amendment,  we  said,  through  Mr.  Justice  Lurton  ip  the 
case  cited  (pp.  50C,  5U7)  :  *The  liability  thus  imposed  is 
limited  to  "any  loss,  injury,  or  damage  caused  by  it  or  a 
succeeding  carrier  to  whom  the  property  may  be  delivered;" 
and  plainly  implies  a  liability  for  some  default  in  its  coiii- 
mon-law  duty  as  a  common  carrier,'  Properly  understood, 
neither  this  nor  any  other  of  pur  opinions  holds  that  this 
amendment  has  changed  the  common-law  doctrine  thereto- 
fore approved  hy  us  in  respect  of  a  carrier's  liability  for 
loss  occurring  on  its  own  line." 

-Vgiiin,  in  the  Blish  Milling  ease,  supra,  that  court 
said: 

"There  are  only  two  questions  presented  here,  iind 
these  are  thus  set  forth  in  the  brief  of  the  plaintiff  in  er- 
ror: 'Isr.  That  the  plaintiff's  exclusive  remedy  was  againxt 
the  initial  carrier,  the  Baltimore  &  Ohio  Southwestern 
Railroad  Company,  under  the  Carniack  Ameu<lment  of  Sec. 
20  of  the  Hepburn  bill  {34  Stat,  at  L.  5!».f .  Chap.  3u9l.  Comp. 
Stat.  1913,  Sec.  8592).  2d.  That,  under  the  stipulation 
in  the  bill  of  lading  providing  for  the  filing  of  claims  for 
loss  or  damage,  the  action  was  barred.'     The  first  conteii- 
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tion  is  met  by  repeated  decisionB  of  this  court.  Tlie  con- 
necting carrier  is  not  relieved  from  liability  by  the  Car- 
mack  Amendment,  but  the  bill  of  lading  required  to  be  ia- 
Boed  by  the  initial  carrier  upon  an  interstate  ahipment 
governs  the  entire  transportation,  and  thus  fixes  the  ob- 
ligations of  all  participating  carriers  to  the  extent  that 
the  terms  of  the  bill  of  lading  are  applicable  and  valid. 
'The  liability  of  any  carrier  in  the  route  over  which  the 
articles  were  routed,  for  loss  or  damage,  is  that  imposed 
by  the  act  as  measured  by  the  original  contract  of  ship- 
ment, 80  far  as  it  is  valid  under  the  act.'  Kama»  City 
SoiAthetn  R.  Co.  r.  Carl,  227  U.  S.  639.  6+8  (.^7  L.  Ed.  683, 
686;  33  Sup.  Ct.  Rep.  3!H}.  Sre  Adamn  Express  Co.  v. 
Croninger,  226  U.  S.  491.  5(17.  508  (57  L.  Ed.  314,  320,  321. 
44  L.  B.  A.  [K.  fi.]  257.  33  Sup.  Ct.  Rep.  148) ;  Cleveluttd. 
C,  C.  cE  St.  L.  R.  Co.  V.  imth'hach,  239  U.  S.  588.  591,  36 
Sup.  Ct.  Kep.  177;  Southern  R.  Co.  v.  Prescott,  240  U.  H. 
632,  637,  36  Sup.  Ct.  Rep.  469,  'Northern  P.  R.  Co.  v.  Wall, 
decided  April  24th.  1916  (241  T'.  S.  87.  .36  Sup.  Ct.  Rep. 
493)." 

It  will  be  noiicpd  that  this  act  does  not,  either  ex- 
pressly or  by  implication,  exempt  the  terminal  or  any  other 
carrier  from  liability.  Indeed,  the  contrary  appears.  In 
the  first  place,  the  amendment  reserves  to  the  holder  of  a 
bill  of  lading  any  remedy  or  right  of  action  which  be  has 
QDder  existing  law;  and  second,  the  carrier  on  whose  line 
the  lose  occurs  is  expressly  made  liable  to  the  initial  car- 
rier for  any  damages  it  may  have  been  i-e(|nired  to  pay  to  the 
owner  of  the  property.  Surely,  the  remedy  of  the  owner 
against  the  terminal  carrier  for  loss  or  damage  to  his  prop- 
erty while  in  its  possession  has  not  been  taken  away  by  this 
Carmack  Amendment.  It  can  hardly  be  conceded  that 
Congress  intended  to  take  away  from  owners  of  goods 
shipped  into  this  state  the  right  to  cue  a  terminal  carrier 
for  damages  done  while  in  transit,  and  to  provide  him  a 
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Temed;  only  against  the  initial  carrier,  whicb  may  be  a 
line  of  road  operating  in  acme  remote  state.  If  this  waa 
the  intent  of  CongresB.  the  art  itself  is  a  delusion  and  a 
Btiare. 

The  object  of  the  act  was  to  settle  the  law  applicable 
to  interstate  commerce,  which  theretofore  had  been  in  cod- 
siderable  confusion,  as  to  the  liability  of  the  initial  car- 
rier in  the  shipment  of  goods  in  interstate  commerce,  and 
to  make  it  responsible  for  the  acts  of  all  connectii^  car 
riers  (thus  making  these  connecting  carriers  its  agents); 
and  also  to  provide  a  statutory  rule  permitting  recorery 
by  the  initial  carrier  of  the  amount  of  the  loss  or  damage, 
from  the  company  on  whose  line  the  loss,  damage,  or  injnry 
was  suetained.  The  statute  was  aimed  at  initial  carriers, 
and  was  not  intended  to  apply  to  connecting  or  terminal 
ones  save  as  it  made  them  responsible  to  initial  carrier; 
for  damages  occurring  on  their  own  lines.  No  cases  have 
been  cited  which  hold  that  there  is  no  remedy  against  a 
connecting  or  terminal  carrier,  and  we  do  not  think  any 
can  be  found.  The  oufies  cited  clearly  settle  the  liability  of 
terminal  carriers. 

III.  What  is  the  basis  of  liability  of 
8.  cakbibks:  rar-  a  terminal  or  connecting  carrier?  Is  it  a 
S*^iuitoi!'  '*'"  state  statute,  or  a  rule  of  common  iaw  rec- 
ognized and  enforced  by  all  courts,  both 
state  and  national?  While  there  may  be  no  national  Fed- 
eral common  law  as  such,  yet  Federal  courts  recognise  the 
common  law  of  the  several  states,  and  in  some  instanoea 
undertake  to  declare  it  for  themselves,  even  to  the  extent 
of  saying  that  a  state  court  has  misinterpreted  it;  and 
reversals  are  not  uncommon  because  the  state  court  did  not 
correctly  decide  the  common-law  rule.  The  liability  of  a 
carrier,  in  the  absence  of  statute,  is  that  given  by  the  com- 
mon law,  and,  if  the  statute  be  merely  declaratory  of  the 
common  law,  it  is  recofinized  and  enforced  by  all  courts  as 
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such.  So  that  the  liability  of  connecting  and  terminal  car- 
riers, except  la  the  iostaoces  named  in  the  Carmack  Amend- 
ment, is  given  by  the  common  law,  and  that  law  has  always 
been  recognized  and  enforced  by  the  Federal  courts,  and 
is  in  harmony  with  the  common  law  of  the  several  states. 
See  Netff  Jersey  Steam  A'av.  Co.  t'.  Merchants'  Bank,  6 
How.  (U.  S.)  343,  345  (12  L.  Ed.  465);  Hutchinson  on 
Carriers  (3d  Ed.),  Vol.  1,  Sec.  236,  and  cases  cited;  4  Rul- 
ing Case  Law,  947;  Beard  d  Sons  v.  Illinois  Cent.  R.  Co., 
79  Iowa  518;  also  Smith  v.  State  of  AUiama,  124  U.  S- 
465  (8  Sup.  Ct.  Rep.  564)  -/Western  Union  Tel.  Co.  v.  Call 
Pub.  Co.,  181  U.  S.  92  (21  Sup.  Ct  Rep.  561).  But  for  the 
adoption  of  the  Carmack  Amendment,  it  would  not  be  con- 
tended that  an  action  to  enforce  liability  against  a  term- 
inal carrier  frould  not  lie,  even  weie  there  no  statute  or 
state  decision  upon  the  subject. 

This  liability  is  not  founded  upon  a  local  statute,  nor 
is  it  in  auy  manner  deiiendent  thereon.  It  exist,'*  because 
of  the  duty  resting  upon  a  common  carrier,  a  dutj  en- 
forced by  all  the  courts  of  the  country,  the  same  as  any 
other  common-law  obligation.  The  Cnrmncli  Amc>ndmeut 
expressly  provides  that  nothing  therein  shall  deprive  any 
holder  of  a  receipt  or  bill  of  lading  of  any  remedy  or  right 
of  action  he  may  have  under  existing  law.  What  is  meant 
by  this  exception?  Sjurely,  some  rights  under  existing  laws 
are  saved  to  the  shipper,  and,  even  if  it  be  held  that  it  re- 
fers to  Federal  laws,  the  rule  of  liability  of  a  terminal 
carrier  has  been  recognized  and  enforced  by  the  Federal 
courts  as  a  part  uf  (be  general  law  of  the  land.  If  this 
be  not  true,  then  it  is  i>ertinent  to  inquire  what  rights  un- 
der existing  laws  were  preserved  by  the  exception  fuand 
in  the  Carnmck  Amendment.  There  was  and  is  no  Federal 
statutory  law  upon  the  subject,  save  as  it  may  have  been 
enacted  by  this  Carmack  Amendment;  and,  as  the  Federal 
Supreme  Court  hap  expressly  held  that  Ihe  obligations  of 
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connecting  and  terminal  carriers  are  not  affected  by  this 
act,  save  as  it  makes  them  expressly  liable  in  some  instances 
to  the  initial  carriers,  then,  according  to  well-known  mles 
of  construction,  Congress  must  have  been  content  with  the 
rules  applied  and  enforced  by  the  state  courts  on  the  sob- 
ject  of  this  liability,  for  it  did  not  attempt  to  make  any 
change  therein.  Speaking  to  this  point,  Chief  Justice 
White,  in  Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co.,  304 
U.  S.  426,  437  (27  Sup.  Ct.  Rep.  354,  51  L.  Ed.  353.  557). 
said: 

"A  statute  will  not  be  construed  as  taking  away  a 
common-law  right  existing  at  the  date  of  its  enactment, 
unless  that  result  is  imperatively  required;  that  ia  to  say, 
unless  it  he  found  that  the  pre-existing  right  is  so  re- 
pugnant to  the  statute  that  the  survival  of  such  right 
would  in  effect  deprive  the  subsequent  statute  of  its  ef- 
ficacy; in  other  words,  render  its  provisions  nugatory." 

See,  as  further  supporting  these  views,  Kansas  City  So. 
R.  Co.  V.  Carl,  227  U.  S.  639  (33  8up.  Ct.  Rep.  391) ;  St. 
Louis  8.  M'.  R.  Co.  of  Texas  v.  Ray,  127  8.  W.  281;  Atchi- 
son, T.  d  8.  F.  R.  Co.  V.  Word,  (Tex.)  159  S.  W.  375;  Mis- 
«owW.  K.  d  T.  R.  Co.  K.  Ward,  (Tex.)  169  8.  W.  1035. 

The  only  effect  of  the  Carniack  Amendment,  as  applied 
to  connecting  or  terminal  carriers,  is  to  give  them  the  U'ue- 
flt  of  all  lawful  conditions  or  provisions  in  the  contract 
made  by  the  shipper  with  the  initial  carrier.  This  is  the 
effect  of  all  the  decision.s  so  fnr  made  by  the  Supi-enie 
Court  of  the  T'nited  States.  It  is  said,  however,  that  these 
suggestions  run  counter  to  the  rules  announced  in  Atlams 
Enp.  Co.  r.  Croningvr,  226  T.'.  S.  504  {33  Rwp.  Ct.  Rep.  148). 
As  we  read  that  case,  it  is  in  line  with  our  own  conclusions. 
We  quote  the  following  from  that  case: 

'■Prior  to  that  (Carmack)  amendment  the  rule  of  car- 
rier's liability,  for  an  interstate  shipment  of  property,  as 
enforced  in  hotii  Federal  and  state  courts,  was  either  that 
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of  the  general  common  law  as  declared  by  this  conrt  and 
enforced  in  the  Federal  courts  throughout  the  United  States 
( Hart  r.  Pennitiflvanio  R.  Co..  112  V.  H.  :t31,  5  Sup.  Ct. 
Rep.  151,  28  L.  Ed.  717).  or  that  detenuined  by  the  sup- 
posed public  policy  of  a  particular  state  (Peitnuylvania  R. 
Co.  T.  Hughes,  191  If.  K.  477,  24  Sup.  ft.  Rep.  132,  48  L. 
Ed.  268),  or  that  pi-estribed  by  statute  law  of  a  particular 
state  (Chicago,  it.  &  m.  I'.  R.  Co.- r.  fiolan,  1G9  T^  S.  133, 
18  Snp.  Ct.  Rep.  280.  42  L.  Kd.  f>88) ." 

The  author  of  that  opinion,  in  referring  to  the  proviso 
found  in  tlie  Camiaok  .\mendinent,  held  that  the  words 
"existing  law"  meant  the  general  couiniou  law  as  declared 
by  that  court,  and  not  tlie  supposed  public  policy  ?>f  a 
particnlar  state,  or  that  prewrilted  by  statute  law  of  a 
particular  state     He  -said  : 

"To  construe  this  pt^niso  as  preserving  to  the  holder 
of  any  such  bill  of  lading  any  right  or  remedy  which  he 
may  have  had  under  existing  Federal  law  at  the  time  of 
his  action,  gives  to  it  a  more  rational  interpretation  than 
one  which  would  preserve  rights  and  remedies  iinder  exist- 
ing state  laws,  for  the  latter  view  would  •  •  •  destroy 
the  act  itself.  One  illu titration  would  be  a  right  to  a  remedy 
ufi^ainst  a  succeeding  carrier,  in  piefei'ence  to  proceeding 
against  the  primary  carrier,  for  a  loss  or  damage  incurred 
upon  the  line  of  the  former.  The  liability  of  such  succeed- 
ing carrier  in  the  route  would  he  that  imposed  by  this  stat- 
ute, and  for  which  the  first  carrier  might  have  been  made 
liable." 

Again,  in  Boaton  &  M.  R.  Co.  v.  Hooker,  233  TI.  S.  97 
(34  Sup.  Ct.  Rep.  526),  the  court  ^aid: 

''The  subject  of  interstate  transportation  of  propert.v 
has  been  regulated  by  Federal  law  to  the  exclusion  of  the 
power  of  the  states  to  control  in  such  respect  by  their  own 
policy  or  legislation.  •  •  •  That  by  the  Carmack 
Amendment  the  subject  matter  of  the  liability  of  railroads 
Vol.  180  Ia.— 49 
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under  bills  of  lading  issued  for  interstate  fre^ht  13  placed 
under  Federal  regulation  so  as  to  supersede  the  local  law 
and  policy  of  the  several  states,  whether  evidenced  by  ju- 
dicial decision,  by  statute,  or  by  state  constitution. 
•  •  •  That  in  matters  not  covered  by  its  own  express 
terms  it  had  the  effect  of  establishing  the  common-law  rules 
respecting  the  carrier's  liability,  as  laid  down  in  the  pre- 
vious decisions  of  this  ■  court,  and  adopted  generally  by 
the  Federal  courts." 

To  the  same  effect,  see  Kansas  City  So.  R.  Co.  v.  Carl, 
33  Hup.  Ot.  Rep.  391;  Miaaouri,  K.  rf  T,  R.  Co.  of  Tew.  v. 
Harris,  34  Sup.  Ct.  Rep.  790.  Coming  down  to  the  later 
cases  already  referred  to,  wherein  it  is  expressly  held  that, 
since  the  enactment  of  the  Carmack  Amendment,  an  action 
will  lie  against  a  connecting  or  terminal  carrier,  or  that 
all  may  be  sued  jointly,  as  pointed  out  in  Rankin's  caw 
and  the  Bliah  Milling  case,  supra,  it  is  manifest  that  the 
liability  of  a  connecting  or  terminal  carrier  is  not  founded 
on  state  statutes,  or  on  the  public  policy  of  any  particular 
jurisdiction,  hut  upon  tbe  general  common  law,  as  de- 
clared by  the  United  States  Supreme  and  other  Federal 
courts  throughout  the  Union,  See,  also.  Cleveland,  C,  C.  rf 
8t.  Louis  R.  Co.  V.  Dettlebach,  36  Sup.  Ct.  Rep.  177. 

Aa   the   defendant's   liability   is   predi- 
4.  CiiKiBsa :  car-  catcd  not  upon  a  state  statute  or  the  public 

rtBge  ot  gooaa : 

reteipt  In  good  policy  of  a  State,  but  npon  the  general  com- 

bad  comiition;  j^on  law  fls  applied  bv  the  Federal  coortB, 
pmSmptkli:  ^^P  'i'*^^  ^^^^  t°  inquire-  whether  or  not  the 
Carmack  Amendment  abrogates  the  general 
rule  that  all  a  shipper  need  do  in  the  flrat  instance,  in  an 
action  against  a  terminal  carrier,  is  to  prove  that  the  goods 
were  in  good  condition  when  delivered  by  him  to  tbe  initial 
carrier,  and  in  a  broken  or  damaged  condition  when  re- 
ceived by  him  from  the  terminal  carrier.  It  is  well  to  beat 
in    mind   tbe  exact   point   presented   for   discussion.      We 
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have  110  occasion  tu  Ueterniiiie  what  the  rule  may  be  id  an 
iiction  against  a  connecting  carrier,  or  in  an  action  by  an 
initial  carrier  against  n  connecting  or  terminal  one  for 
subrogation  under  the  Oarmack  Amendment — with  these 
questions  vre  have  nothing  to  do  at  this  time.  The  main 
queetion  here  has  nlreadv  been  stated.  It  is  plain  and 
clear  cut.  Ordinarily,  it  would  be  enough  to  quote  the 
latest  pronouncement  of  the  Supreme  Court  of  the  United 
States  upon  this  subject.  In  Oalvestoa,  Harrisbwrg  &  8.  A. 
R.  Co.  V.  Wallace,  32  Sup.  Ct.  Rep.  205,  that  court  said : 

"Under  the  Carmack  Arneudmeot,  as  already  con- 
strued in  the  Riverside  Mills  case,  whereyer  the  carrier 
voluntarily  accepts  goods  for  shipment  to  a  point  on 
another  line,  in  another  state,  it  is  conclusively  treated  as 
having  made  a  through  contract.  It  thereby  elected  to 
treat  the  connecting  carriers  as  its  agents,  for  all  purposes 
of  transportation  and  delivery.  This  case,  then,  must  be 
treated  as  though  the  point  of  destination  was  on  its  own 
line,  and  is  to  be  governed  by  the  same  rules  of  pleading, 
practice,  and  presumption  as  would  have  applied  if  the 
shipment  had  been  between  stations  in  different  states,  but 
both  on  the  company's  railroad.  Thus  considered,  when  the 
holders  of  the  bills  of  lading  proved  the  goods  had  not 
been  delivered  to  the  consignee,  the  presumption  arose  that 
they  had  been  lost  by  reason  of  the  negligence  of  the  car- 
rier or  its  agents.  The  burden  of  proof  that  the  loss  re- 
snited  from  some  cause  for  which  the  initial  carrier  was 
not  responsible  in  law  or  by  contract  was  then  cast  upon 
the  carrier.  The  plaintiffs  were  not  obliged  both  to  prove 
their  ease  and  to  disprove  the  existence  of  a  defense.  The 
carrier  and  its  agents,  having  received  possession  of  the 
goods,  were  charged  with  the  duty  of  delivering  them,  or 
explaining  why  that  had  not  been  done.  This  must  be  so, 
because  carriers  not  only  have  better  means,  but  often  the 
only  means,  of  making  such  proof.     If  the  failure  to  de- 


T72        .     ^:RISMA^-  V.  Chuaoo,  B.  &  Q.  R.  Co.    [180  Iowa 

liver  WU8  due  to  tlio  net  of  God,  the  public  enemy,  or  some 
cause  against  wliicli  it  might  lawfully  contract,  it  was  for 
the  carrier  to  briug  itself  within  such  exception.  In  the 
absence  of  such  proof,  the  plaintiffs  were  entitled  to  re- 
cover, and  tiie  judgment  is  affirmed.'' 

Nothing  naid  in  Southern  It.  Co.  r.  Firscott,  36  Slip. 
<'t.  Reji.  4(i!),  militiitCH  against  this  view.  There  was  a 
valid  contract  made  hy  an  initial  carrier  with  the  shipper, 
limiting  the  liability  of  the  ternunal  carrier  as  a  ware- 
houseman, and  it  was  held  that  this  contract  waa  binding 
uiMin  the  shipper,  and  could  be  relied  upon  by  the  terminal 
carrier.  Again,  it  was  held  that,  as  the  terminal  carrier's 
liability  was  as  a  waii'houseman  only,  and  as  the  company 
was  liable  only  for  negligence,  and  not  as  an  insurer,  the 
owner  had  the  burden  of  proving  negligence,  especially 
whei^e  the  loss  was  shown  to  have  been  due  to  fire.  Tlie 
following  quotation  gives  the  gist  of  that  decision: 

"Tt  was  explicitly  provided  that  in  case  the  property 
was  not  removed  within  the  specified  time,  it  should  be 
kept,  subject  to  liability  'as  warehouseman  only.'  The  rail- 
way company  was  therefore  liable  only  in  ca.'w  of  negligence. 
Tlie  plaintiff,  asserting  neglect,  had  the  burden  of  estab- 
lishing it.  This  burden  did  not  shift.  As  it  is  the  duty 
of  the  warehouseman  to  deliver  upon  proper  demand,  bis 
failure  to  do  so,  without  excuse,  has  been  regarded  as  mat- 
ing a  prima-facie  case  of  negligence.  If.  however,  it 
appears  that  the  loss  is  due  to  fire,  that  fact  in  itself,  in 
the  absence  of  circumstances  permitting  the  inference  of 
lack  of  reasonable  precautions,  does  not  suffice  to  show 
neglect,  and  the  plaintiff,  having  the  affirmative  of  the  issue, 
must  go  forward  with  the  evidence.  "  •  "  In  the  pres- 
ent case,  it  is  undisputed  that  the  loss  was  due  to  fire  which 
destroyed  the  company's  warehouse  with  its  contents,  in- 
cluding the  property  in  question.  The  fire  occurred  in  the 
early  morning,  when  the  depot  and  warehonse  were  closed. 


Jnne  1917|  EEiaaiAN  v.  Chicago,  B.  &  Q.  E.  Co.  773 

The  cau»e  of  the  fire  did  uot  appear,  and  there  was  uothing 
in  the  L-iroimistances  to  indicate  neglect  on  the  part  of  the 
railway  company." 

It  will  thus  be  seeu  that  in  this  caw  tlie  court  an- 
nounced the  general  rule  uh  to  presumptions,  but  held  that 
they  did  not  apply,  for  the  reanons  stated.  We  have  ex- 
pressly held  that  all  plaintiff  need  do  under  the  Carmack 
Amendment,  where  the  action  is  against  a  terminal  car- 
rier, is  to  show  good  condition  of  the  goods  when  delivered 
to  the  initial  carrier,  and  bad  or  damaged  condition  when 
received  by  liim  from  the  terminal  carrier.  See  Glassnian 
V  Chicago,  R.  I.  rf  P.  R.  Co..  166  Iowa  234;  Carr  l\  Chi- 
<fig<i.  R.  I.  ([  P.  R.  Co.,  17;!  Iowa  444.  The  same  doctrine 
is  announced  in  the  following  cases:  Ouvall  v.  Louisiana 
W.  R.  Co.,  (La.)  «5  So.  104;  Kastocrr  .V.  rf  if.  Co.  v.  At- 
hmtic  Coast  Line  R.  Co.,  S3  S.  E.  599 ;  St.  Louts  &  S.  F.  R. 
Co.  V.  Alouiits,  144  Pae.  1036;  Chicayo,  R.  L  d  P.  R.  Co.  v. 
Burrington,  (Okla.)  143  Pac.  325;  CoUlns  v.  Denver  &  R. 
G.  R.  Co.,  (Mo.j  167  S.  W.  1178;  ViilleU  v.  Southern  R. 
Co.,  (8.  C.)  45  S.  E.  93;  St.  Louis,  8.  F.  6  T.  R.  Co.  v. 
Fenley,  (Tex.)  118  S.  W.  845;  Kansas  City  So.  R.  Co.  v. 
Carl.  (Ark.)  121  8.  W.  932. 

We  shall  not  take  the  time  or  space  to  quote  from 
tbese  eases.  They  each  and  every  one  hold  that  the  Carmack 
Amendment  does  not  change  the  rule  as  to  what  a  plain- 
tiff must  prove  in  order  to  recover  in  an  action  for  loss  or 
damage  to  goods  in  interstate  shipment  against  a  terminal 
carrier.  There  are  no  decisions  to  the  contrary  which  we 
have  been  able  to  find.  St.  Louis,  B.  <E  .1/.  R.  Co.  t:  Gould. 
(Tex.)  16i>  S.  W.  13,  was  an  action  against  the  initial  car- 
rier, and  it  was  there  held  immaterial  where  the  loss  oc- 
curred, and  the  question  hei-e  presented  was  in  no  manner 
involved. 

In  Carlton  Prodvce  Co.  v-.  Velaaco,  B.  rf  .V.  R.  Co., 
(Tex.)  131  S.  W,  1187.  the  action  was  by  an  initial  carrier 
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against  a  connecting  one  to  recover  <]anmg«»  paid  by  it  to 
a  shipper.  The  action  was  bottomed  upon  tlie  Carinack 
Ameodment,  and  it  was  Iield  incumbent  upon  the  initial 
carrier  to  show  tbat  the  damage  wae  done  by  (he  connect- 
ing carrier.  It  is  said  in  that  case  that  no  presumption 
'arose  in  favor  of  the  initial  carrier  under  the  act,  and  that 
it  was  required  to  prove  damages  done  to  the  goods  while 
in  the  custody  of  the  connecting  carrier.  It  will  be  noticed 
that  the  action  was  under  the  Carmack  Amendment,  and 
that  it  was  against  a  connecting  and  not  a  terminal  car- 
rier. Charleston  d  W.  C.  R.  Co.  v.  YarnuUe  Fum.  Co., 
35  Rnp.  Ct  Rep.  715,  was  an  action  against  a  terminal 
carrier  to  recover  damages  to  an  interstate  shipment  of 
goods,  and  for  penalty  impose*!  by  a  statute  for  failure  to 
pay  a  claim  promptly.  The  question  presented  was  the 
validity  of  the  atate  statute  imposing  the  jienalty,  and  it 
'  was  held  that,  as  it  imposed  a  penalty  upon  a  terminal 
carrier  for  losses  on  roads  in  other  jurisdictions,  and  in- 
creased its  liability  by  a  fine  difficult  to  escape,  it  over- 
lapped the  Federal  act  (Carmack  Amendment)  as  respects 
the  subject  grounds  and  extent  of  liability,  and  was  there- 
fore invalid.  What  was  said  with  reference  to  presump- 
tions had  reference  to  this  state  of  facts. 

It  may  be  well,  in  closing,  to  call  attention  to  the  pre- 
sumptions arising  under  the  Garmacli  Amendment  in  mic- 
tions by  a  shipper  against  an  initial  carrier,  leaving  aside 
actions  against  a  connecting  carrier.  In  an  action  against 
an  initial  carrier,  the  question  as  to  where  or  on  whose  line 
the  loss  occurred  is  entirely  immaterial.  AH  the  shipper 
need  do  in  the  first  instance,  in  an  action  against  the  initial 
carrier,  is  to  prove  that  loss  or  damage  occurred  at  some 
time  during  shipment.  In  such  cases,  there  is  no  presump- 
tion as  to  where  the  loss  occurred,  for  that  is  immaterial  j 
but  a  presumption  does  arise  that,  wherever  the  damage 
occurred,  the  initial  carrier  is  responsible,  and  the  burden 
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is  upoD  it  to  Bhow  that  it  is  not  liable,  because  the  damage 
waa  due  to  an  act  of  God  or  public  enemy,  or  that  it  was 
caused  by  the  act  of  the  shipper  or  his  agent.  Or,  if  the 
action  is  bottomed  on  the  n^ligence  of  any  of  the  carriers, 
HR,  for  instance,  aa  warehousemen,  the  carrier  must  prove 
that  the  loss  was  due  to  some  exempt  cause,  as  by  fire. 
That  being  shown,  most  courts  hold  that  the  burden  of 
showing  negligence  is  then  on  the  shipper.  This  is  one 
kind  of  presumption. 

Another,  which  in  no  manner  conflicts  with  the  previous 
oiie,  is  the  presumption  which  arises  iu  an  action  against 
a  terminal  carrier  for  loss  or  damage  to  goods,  as  to  where 
or  on  whose  line  the  loss  occurred.  This  latter  is  the  one 
involved  in  this  caiie,  in  addition  to  the  further  one,  that 
there  was  also  an  additional  one  like  unto  the  first,  which 
had  to  he  met  by  the  terminal  carrier  in  the  event  it  did 
not  affirmatively  prove  that  the  loss  or  damage  occurred 
on  some  other  line  of  road. 

Failure  to  distinguish  between  these  two  kinds  of  pre- 
sumptions is  likely  to  cause  difficulty.  We  have  to  deal, 
then,  with  the  presumption  as  to  where  the  loss  occurred, 
it  being  conceded  that  the  Carmack  Amendment  has  not  de- 
prived plaintiff  of  his  cause  of  action  against  the  terminal 
carrier.  What  is  this  presumption?  Is  it  a  rule  of  publii- 
policy,  or  of  state  enactment,  or  i^  it  a  rule  of  evidence  and 
of  procedure  which  is  in  no  manner  mentioned  in  the  Car- 
mack  Amendment?  That  it  is  the  general  rule  applied  by 
all  courts,  state  as  well  aa  Federal,  unless  changed  by  the 
Carmack  Amendment,  is  conceded.  This  presumption  is  a 
rule  of  evidence  founded  on  logic  and  human  experience. 
In  due  course  of  l)usines9.  freight  is  safely  handled  and 
transmitted  in  good  condition  from  one  carrier  to  another 
until  it  reaches  its  final  destination,  and  it  is  presumed 
that,  when  this  freight  reached  the  hands  of  the  delivering 
carrier,  it  was  in  good  condition.     If  it  was  not,  then  the 
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delivering  carrier,  having  received  the  goods  and  having  had 
them  since  their  receipt,  has  the  better  and  ofttimes  the 
only  knowledge  as  to  the  condition  of  the  goods  wb€D  re- 
ceived b.T  it,  and  their  treatment  thereafter.  The  rule  is 
founded,  as  we  have  said,  on  logic,  human  experience,  and 
on  ndministrative  neccjiBity  or  convenience,  and  we  see 
nothing  whatever  in  the  Carniaek  Amendment  in  conflict 
therewith,  it  does  not  conflict  with  any  other  presump- 
tion created  or  recognized  by  that  amendment.  As  already 
observed,  this  amendment  in  no  manner  undertakes  to  say, 
by  presumption  or  otherwise,  where  the  loss  actually  oc- 
curred. In  an  action  against  the  initial  carrier,  this  is 
entirely  immaterial.  It  becomes  material  under  that  act 
when,  and  only  when,  the  initial  carrier  sues  a  connectiug 
or  terminal  carrier  for  itimbnrsement,  and,  an  this  action 
is  not  of  Ihat  kind,  we  need  not  connider  the  rnle  in  snrli 
cases. 

There  are  no  contrary  and  conflicting  presumptions 
here,  and  it  will  be  presumed  that  the  damage  was  done 
while  the  goods  were  in  the  possession  of  the  terminal 
carrier.  It  is  a  rebuttable  presumption,  and,  if  defendaot 
shows  that  the  damnge  occurred  on  another  line,  it  is  un- 
der no  liability.  There  is,  we  may  say  parenthetically,  no 
presumption  under  the  act  that  the  actual  damage  occurred 
while  the  goods  were  in  possession  of  the  initial  carrier. 
If  the  terminal  carrier  fails  to  show  that  the  damage  did 
not  occur  on  its  line,  then  it  tias  another  pr^umption  or 
prima-facie  case  to  meet,  and  that  is  to  show  that  the  dam- 
age was  due  to  some  of  the  excepted  perils,  or  was  not  of 
a  kind  for  which  it  should  be  held  liable  under  the  original 
contract  of  shipment  with  the  initial  carrier.  Until  thette 
presumptions  are  met,  liability  of  the  terminal  carrier  is 
shown,  or  at  least  a  prima-facie  case  is  made  out.  There 
are  no  counter  presumptions,  and  the  presumption  does 
not  conflict  with  any  proved  facts. 
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Our  coiiclufiion  is  tbat  the  Carmack  Aitieiidiiieiit  liax 
iiot  takeii  awa}'  from  a  Bhipper  the  rif;ht  to  sae  a  terniiiial 
or  counectiug  carrier,  and  that  his  remedy  is  not  alone 
against  the  initial  carrier;  that,  in  an  action  against  a 
terminal  carrier,  the  rules  of  practice,  procedure  and  evi- 
dence are  not  changed  by  the  said  Carmack  Amendment, 
and  that,  while  the  case  must  be  reversed  on  another 
ground,  the  trial  court  did  not  err  In  its  conclusion  that 
judgment  should  not  be  reversed  for  failure  of  proof. — 
Jteveraed. 

Qaynor,  C.  J,,  IiADi),  Evans,  Preston  and  Rtevkns, 
J -J.,  concur. 

Salinoeb,  J.  (dissenting).  The  courts  have  indulged  a 
preaumption,  made  by  them  or  by  statutes,  that,  where 
goods  are  received  by  the  initial  carrier  in  sound  condition, 
and  the  last  carrier  delivered  them  damaged,  the  damage 
was  done  by  the  last  carrier.  The  question  is  wliether,  by 
Section  20  of  the  Caroiacfc  Amendment,  Congress  effective- 
ly substituted  a  presumption  that  the  initial  carrier  caused 
damage  found  at  delivery  by  the  last  carrier,  or  otherwise 
effected  the  abrogation  of  said  presumption  against  the  last 
carrier.  This  must  be  answered  by  (a)  determining  what 
said  "presumption"  is,  in  order  to  determine  whether,  be- 
ing what  it  is.  Congress  has  power  eitlier  to  abrogate  it  or 
to  change  its  application;  (b)  ascertaining  whether,  the 
power  existing,  Congress  has  exercised  It. 

This  "presumption"  Is  either  (1)  court  or  statute  made, 
or  (2)  a  state  policy  or  regnlation,  or  (3)  a  judicial  policy. 
And  creating,  defining  or  giving  it  effect  is  "a  rule  of  de- 
cision" wherewith  the  courts  apply  the  presumption  of 
continuity,  and  a  rule  of  convenience,  in  suits  which  asaert 
that  a  carrier  has  damaged  a  shipment.  See  Moore  v.  J/'ew 
York,  R',  S.  &  H.  R.  R.  Co.,  (Mass.)  53  N.  E.  816;  Charles- 
ton d  W.  C.  R.  Co.  V.  Vartiville  Fitmiture  Co.,  35  Sup.  Ct. 
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Rep.  715;  Bailey  c.  Misao^uii  Pac.  R.  Co.,  (Mo.)  171  S.  W. 
44;  AvteHcan  Silver  Mfg.  Co.  v.  Wabash  R.  Co.,  (Mo.) 
156  8.  W.  830,  at  832;  Missouri,  K.  d  T.  R.  Co.  of  Ten.  v. 
Harris,  34  Sup.  Ct.  Rep.  790 ;  Boston  d  M.  R.  Co.  v.  Hooker, 
34  Slip.  Ct.  Rep.  526;  Beard  v.  Illinois  Cent.  R.  Co.  79 
Iowa  518,  at  523;  Chicago,  R.  I.  rf  P.  R.  Co.  v.  Harrington, 
(Okla.)  143  Pac,  at  328. 

Can  Congress  change  these  as  to  interstate  sbipments? 

Either  the  courts  or  the  legislature  can  make  trial 
rules.  In  the  absence  of  statute,  the  former  may  make  the 
presumption  of  continuity  the  basis  of  holding  the  last 
carrier  liable,  or  may  hold  that  same  is  insufQcient  to  make 
it  liable,  or  abrogate  it,  or  substitute  for  it.  The  l^islature 
can  declare  that  stated  things  shall  raise  a  stated  presump- 
tion aa  to  liability,  and  fix  the  burden  of  proof.  H\aUer  v. 
Colfax  Cons.  Coal  Co.,  175  Iowa  245,  at  257 ;  South  Coving- 
ton d  C.  St.  Ry.  V.  Finan's  Admx.,  (Ky.)  155  S.  W.  742,  744. 
It  follows  that  it  may  change  theretofore  existing  rules  on 
presumed  liability  and  burden  of  proof.  Hunter  v.  Coal 
Co.,  supra.  If  it  may  make  rules  on  these,  it  may  abolish 
or  change  them  when  made  by  the  coui-ts;  and  it  is  settled 
that  rules  that  have  been  evolved  by  the  courts  may  prop- 
erly he  abrogated  by  the  legislature.  See  Hunter's  case. 
Bupra,  and  Borgnis  v.  Folk  Co.,  (Wis.)  133  N.  W.  209; 
Jensen  t.  Southern  Pac.  R.  Co.,  (N.  Y.)  109  N.  B.  600,  604; 
Mondou  V.  New  York,  N.  H.  d  H.  R.  Co.,  32  Sup.  Ct.  Rep. 
169;  State  v.  Creamer,  (Ohio)  97  N.  E.  602.  606;  In 
re  Opinion  of  Justices,  (Mass.)  96  N.  E.  308,  and  State  v. 
Clausen,  (Wash.)  117  Pac.  1101.  It  can  abolish  the  com- 
mon-law rule  with  respect  to  the  assuming  of  risk  of  in- 
jury from  defective  appliances  (Seaboard  .lie  Line  R.  Co.  r. 
Hoiion,  34  Sup.  Ct.  Rep.  635,  at  639),  and  annul  the  pre- 
sumption of  guilt  theretofore  arising  from  the  finding  of  an 
indictment  (Ford  v.  Dilley,  174  Iowa  243). 

Within  certain  limits.  Congress  may  do  all  that  a  state 
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l^islatare  can,  or  evpersede  anytbing  which  a  legislature 
has  enacted.  It  follows  that,  within  those  limits,  Con- 
gress may  so  deal  with  court-made  law.  Interstate  com- 
merce is  within  the  field  of  such  action.  It  has  been,  there- 
fore, held  that  aD  act  of  Congress  supersedes  an  Ohio  stat- 
ute which  makes  the  mere  proof  of  the  existence  of  defects 
in  appliances  prima-facie  evidence  of  negligence;  and  that 
the  Carmacfe  Amendment  supersedes  local  law  which  puts 
the  burden  of  proof  to  show  wapt  of  negligence  upon  a 
warehouseman.  Southern  B.  Co.  v.  Preacott,  36  Sup.  Ct. 
Rep.  469. 

It  is  true,  but  not  material,  that  actions  based  on  a 
Federal  statute  are  "triable  and  tried  in  a  state  court; 
hence  local  rules  of  practice  and  procedure  were  appli- 
cable." Chesapeake  d  O.  R.  Co.  v.  De  Atley,  36  Sup.  Ct. 
Bep.  564,  at  566,  right  column.  This  settles  what  may  be 
done  if  Congress  doea  not  intervene,  but  has  no  bearing  on 
whether  it  can  intervene. 

It  seems  clear  that  Congress  has  power  to  abrogate  or 
change  the  presumption  indulged,  in  against  the  last  car- 
rier, whether  by  -atatute  or  evolved  by  the  courts. 

II.  Has  Congress  changed  these  as  to  interstate  ship- 
ments?   If  it 'has,  it  was  done  by  the  following  statute: 

"That  any  common  carrier,  railroad  or  transportation 
company  receiving  property  for  transportation  from  a  point 
in  one  state  to  a  point  in  another  state  shall  issue  a  re- 
ceipt or  bill  of  lading  therefor,  and  shall  be  liable  to  the 
lawful  holder  thereof  for  any  loss,  damage,  or  injury  to 
such  property  caused  by  it  or  by  any  common  carrier,  rail- 
road, or  transportation  company  to  which  such  property 
may  be  delivered  or  over  whose  line  or  lines  such  property 
may  pass,  and  no  contract,  receipt,  rule,  or  regulation  ahall 
exempt  such  common  carrier,  railroad,  or  transportatloii 
company  from  the  liability  hereby  imposed:  Provided, 
that  nothing  in  this  section  shall  deprive  any  holder  of 
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Huch  receipt  or  bill  of  ladiog  of  any  i-emedy  or  rigbt  of  Ac- 
tion which  he  has  under  existing  law."  Sec.  7  of  Carmack 
Amendment  to  Sec.  20  of  Hepburn  Act,  84  Statutes  at 
Large,  584^  c.  3591. 

It  is  settled  that  the  provision  of  thia  amendmeut,  that 
nothing  therein  contained  "shall  deprive  any  holder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law,"  does  not  preserve  this 
presumption,  because  that  proviso  refers  only  to  such 
rights  and  remedies  as  the  holder  may  have  had  at  the  time 
of  his  action,  under  existing  Federal  law.  Adams  Exp.  Co. 
V,  Croninger,  33  Sup.  Ct.  Rep.  148;  Charleaion.  &  W.  C.  H. 
Co.  V.  YaitiviUe  Furniture  Co.,  35  Sup.  Gt.  Rep.  715;  Jo- 
seph V.  Chicago,  B.  dc  Q.  R.  Co..  (Mo.)  157  S.  W.  8;{7.  at 
&t8;  Southern  R.  Co.  v.  Bennett,  (On.)  8fi  fi.  E.  418. 
2-a 

In  Carlton  Prod.  Co.  v.  Velasco,  B.  d  V.  B.  Co.  (Tex.) 
131  S.  W.  1187,  at  1188,  it  is  said: 

"Presumptions  indulged  in  by  courts  i)rioi'  to  the  en- 
actment of  that  act  in  regard  to  the  final  carrier  have  no 
bearing  or  effect  upon  cases  arising  under  that  act.  Thofte 
presumptions  have  been  effectually  destroyed  by  the  declar- 
ation that  the  initial  carrier  in  interstate  '  shipments  is 
liable  no  matter  on  what  line  the  damages  may  have  oc- 
curred." 

Though  it  is  not  done  so  expressly,  the  same  conclu- 
sion is  announced  iu  Charleston  <(■  W.  C.  R.  Co.  r.  Vam^ville 
Furniture  Co.,  35  Sup.  Ct.  Rep.  715.  Thei-e,  the  Supreme 
Court  of  South  Carolina  defends  a  statute  i)enalty  by  a 
statement  which  the  Supreme  Court  of  the  Tnited  States 
interprets  "to  mean  no  more  than  that  there  is  a 
pi-esumption  that  the  carrier  that  fails  ou  notice  to 
point  out  some  other  as  responsible  is  itself  iu 
fault."  The  Federal  decision  points  out  that  "the  de- 
fendant happened  to  be  the  last  carrier  of  the  line,  and  in 
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many  states,  iiicIuiJiiig  Houtli  ("aroliua,  a  mi-t-alled  presump- 
tioti  has  been  eRtabltiihetl  at  common  law  that  prap- 
erty  8t;irtiug  in  gootl  condition  remaius  so  until  the  latest 
moment  when  it  could  have  been  harmed,"  and  that,  while 
this  was  first  treated  as  a  true  presumption  of  fact,  it  be- 
citme,  if  it  wa.4  not  alwayR,  a  rule  of  siil>stantive  law,  a  rule 
o(  convenience  callinj;  on  the  last  carrier  to  explain.  It 
is  then  said  that  there  is  thus  presented  a  case  ''that  a 
carrier  in  iuterstate  commerce  liae  been  held  liable  for  a 
liisH  not  shown  to  have  happened  while  the  goods  were  in 
it-i  possession  or  within  the  state,  or  to  have  been  caused 
by  it,  if  those  facts  are  now  in  any  way  material,  on  the 
sti-ength  of  a  rule  of  substantive  law."  A  reversal  is  put 
on  the  ground  that  "the  Hj>fcial  regulations  and  policies 
of  particular  states  upon  the  subject  of  the  carrier's  lia- 
bility for  loss  or  damage  to  interstate  Hbipments  •  •'  • 
have  been  superseded."  This  has  since  been  followed  in 
South  Carolina.  Hpcnce  r.  t'^oullieni  H.  Co.,  (S.  {'.)  85  S.  E. 
1058. 

In  a  woi'd,  the  Federal  Huprenie  (7ourt  deals  with  the 
ca^e  as  one  wherein  the  last  carrier  was  penalized  because 
of  indulgence  in  a  presumption  of  negligence  created  by 
sfcitute,  and  nullifles  the  statute  lieoanse  of  the  Cannack 
Amendment. 

In  aalvctfrm,  H.  A  fe'.  .1.  li.  To.  r.  WuHaiv.  :V1  Sup.  Ct. 
Rep.  205,  at  207,  it  is  said  that  the  initial  carrier  must  now 
treat  the  connecting  carriers  as  its  agents  for  all  purposes 
of  transportation  and  delivery;  that  the  whole  transaction 
•'is  to  be  governed  by  the  siime  rules  of  pleading,  practice, 
aud  presumption  as  would  have  applied  if  the  shipment 
had  been  between  stations  in  ditterent  Ktatcs,  both  on  the 
initial  carrier's  railroad." 

III.  It  is  open  to  serious  question  whether  anything 
in  the  language  of  the  Carmack  Amendment  creates  a  pre- 
sumption against  the  initial  carrier.     As  written,  it  does 
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no  more  than  to  make  him  paymaster  for  whosoever,  iDClui]- 
ing  himself,  may  have  injured  an  interstate  Bhipmest,  giT- 
him  recourse  over  upon  proof  that  some  other  participant 
in  the  carriage  did  the  injury.  While  Carlton  Prod.  Co.  v. 
Velaaco,  B.  <£  A\  R.  Co.,  decided  by  the  Supreme  Court  of 
TeiflB,  131  8.  W.,  at  1188,  constnieB  the  act  to  work  a  de- 
struction to  the  pi-esnmptlon  theretofore  indulged,  even  that 
is  not  so  much  a  declaration  that  the  same  preaumption 
rules  against  the  initial  carrier  that  once  ruled  against  the 
delivering  one,  as  it  is  a  holdii^  that  the  last  presnmption 
has  been  destroyed  because  of  the  obligation  placed  upon 
the  initial  carrier;  and  so  of  Charleston  d  W.  C.  R.  Co.  r. 
Vamville  Furniture  Co.,  35  Sup.  Ct.  Rep.  715.  Beyond  all 
question,  the  holding  of  this  case  rules  that  the  Carmacb 
Amendment  destroys  the  presumption  aB  to  the  last  car- 
rier, but  this  is  not  necesBorily  a  dndiug  that  the  same  )>rc- 
suniptioQ  is  now  raised  against  the  initial  carrier.  It,  too, 
can  rest  upon  the  fact  that  what  the  Carraadt  Act  places 
■upon  the  initial  carrier  is  inconsistent  with  allowing  the 
presumption  against  the  last  carrier  still  to  rule.  It  is 
authority  against  indulging  the  presumjition,  but  perhapsi 
not  authority  for  a  claim  tliitt  the  name  presump- 
tion rules  against  the  initial  carrier  as  before  the  act  pre- 
vailed against  the  delivering  carrier.  A  closer  question  ift 
made  of  it  by  Oahcstoii,  H.  it  X.  .1.  R.  Co.  v.  Wallace,  32 
Sup.  Ct.  Eep.,  at  207,  which  hobls  that  the  initial  carrier 
must  now  treat  the  connecting  ones  as  its  agents  for  all 
purposes  of  trHiiBportsifiou  and  delivery;  thut  the  whole 
transaction  "is  to  Ije  governed  by  the  same  rules  of  plead- 
ing, practice  and  prenumption  as  would  have  applied  if  the 
shipment  had  been  made  iietween  stations  in  dilferenf 
states,  both  on  the  initial  carrier's  railroad,"  And  see 
Storm  Lake  T.  d-  T.  Factori/  r..\linneapoUs  £  St.  L.  R.  Co., 
209  Fed.  S»5;  CoUim  v.  Detircr  <(■  R.  G.  R.  Co.,  (Mo.)  16' 
S.  W.  1178.  at  1179.     And  the  initial  carrier  has  the  b^^ 
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deu  of  proof  to  »how  that  the  lost)  i-uMultt.'d  fiom  some  cause 
for  A'hich  Deitlier  it  nor  .iiiy  of  its  coiinecting  carriers  are 
reFjiODsible.  Wherefore,  its  defense  must  or  may  include 
snch  proof  as,  before  the  act,  the  particular  connecting 
carrier  who  was  sued  had  to  make.  NaakvilUi,  C.  rf  St.  L. 
R.  Co.  V.  Truitt  Co.,  (Ga.)  86  S.  E.  421;  Q(nnble  v.  Union 
Pac.  R.  Co.,  {111.)  104  K.  E.  666;  BHmon  v.  Norfolk  S.  R. 
Cc,  (N.  C.)  86  S.  E.  371;  Texas  Midland  R.  Co.  v.  Becker, 
(Tex.)  171  S.  W.  1024;  8t.  Louii,  B.  &  M.  R.  Co.  v.  Gould, 
(Tex.)  165  S.  W.  13;  Georgia,  F.  d  A.  R.  Co.  v.  Bliah  Mm- 
ing  Co.,  36  Sup.  Ct.  Rep.  541,  544;  rftomoa  u.Bioir,  (Mich.) 
151  N.  W.  1041;  Coovert  v.  Spokane,  P.  &  8.  R.  Co., 
(Wash.)  141  Pac.  324;  Kamaa  City  d  M.  R.  Co.  v.  New 
York  Cent,  d  E.  R.  R.  Co.,  (Ark.)  163  S.  W.  171.  It  may 
-  no  longer  defend  by  urging  that  the  last  carrier  is  to 
blame.  Karr  v.  Baltimore  d  0.  R.  Co.,  (W.  Va.)  86  S.  E. 
43. 

IV.  The  history  of  the  amendment  demonstrates  that, 
in  enacting  same,  Congress  ncted  under  certain  conceptions. 
It  baa  been  held  that  Congress  acted  because  public  policy 
demanded  that  the  shipper  should  not  be  left  remediless 
on  account  of  the  immensity  of  traffic  and  the  complexity 
of  connecting  railroad  business,  which  made  his  proving 
on  what  lines  his  loss  occurred  a  practical  impossibility, 
while  it  was  easy  for  the  carrier  to  locate  loss  or  damage 
{Willett  V.  Southern  R.  Co.,  [S.  C.)45  S.  E.  S3);  further, 
that  Congress  acted  to  save  the  injured  shipper  from  fall- 
ing between  two  atools  and  being  compelled  to  sue  over 
and  again  as  in  each  suit  he  failed  in  proof  us  to  the  par- 
ticular carrier  whom  he  bad  impleaded,  which  created  a 
sitaatioD  where  he  had  to  accept  such  settlement  as  should 
be  proposed ;  that  the  act  was  intended  to  facilitate  remedy 
by  locating  the  responsible  carrier  (Atlantic  C.  L.  R.  Co.  v. 
Riverside  Mills,  31  Sup.  Ct.  Eep.  164) ;  that  its  purpose  was 
to  aid  in  establishing  unity  of  rettponsibilit^'   (Georgia,  F. 
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<£  .1.  H.  Vo.  r.  BUgh  Alilling  fo..  :S6  Hup.  Ct.  Kep.,  at  544| ; 
that  it  was  intended  to  effect  tliat  tlie  ubiigatioa  of  the 
carrier  with  respect  to  (he  services  witliin  the  purview  of 
the  statute  shall  be  govei-iied  by  iinifoi'ui  rule  in  the  place 
of  diverse  requii-einent^  of  state  legislation  and  decisioDB 
(Southern  H.  Co.  i:  Pieucott.  3«  Mup.  (Jt.  Rep.  469,  at  4721. 
On  the  whole,  it  is  perhajis  not  unreasonable  to  construe 
the  auiendment  into  substituting  the  initial  carrier  for  tbr 
delivering  carriei',  so  far  as  jtresuniing  who  did  the  dam- 
age goes,  [f  that  be  a  tenable  inteii»retation,  it  cannot 
mutter  that  the  substitution  ]^e  unreasonable.  Nor  is  it 
that.  While  i>erhaps  most  of  the  states  indulged  in  the  pre- 
sumptiou  against  the  last  carrier,  at  least  some  did  not. 
See  Marquette  H.  A  0.  R.  Vo.  r.  Kirkivood,  45  Mich.  51. 
And  those  that  did  were  at  liberty  to  change.  Be  that  as 
it  may,  the  Federal  legislation  on  the  subject  is  imramount. 
If  that  be  so,  and  if  Congress  raised  this  presumption 
against  the  initial  carrier,  am  a  presumption  that  the  last 
carrier  is  to  blame,  which  prasumption  rests  upon  state 
authority,  exist  side  by  side  with  a  Federal  statute  declar- 
ing that  this  presumptiuu  exists  against  the  initial  car- 
rier? It  would  seem  to  be  u  logical  impossibility  to  have 
a  presumption  that,  if  a  shipment  which  started  in  good 
condition  is  delivered  i«  damaged  condition,  the  last  car 
rier  damaged  it,  and  at  the  same  time  liave  one  available  in 
the  same  ca^,  upon  tiie  same  evidence,  that  the  initial 
carrier  did  the  damage.  It  is  nianifest  that  the  Federal 
and  the  state  jirestimption  are  addi-essable  to  meet  an  iden- 
tical situatiou.  Now,  in  the  very  aalnre  of  things,  there 
can  he  no  presumption  which  is  not  exclusive,  in  the  sense 
that  to  presume  a  fact  at  nil  is,  of  necessity,  to  presume  no 
other  fact  in  conflict  thei-ewith.  If  it  be  presumed,  for 
the  purpose  of  the  law  uf  descent  and  distribution,  that,  if 
two  brothers  die  in  shipwreck,  and  there  be  no  direct  evi- 
dence whether  the  deaths  were  or  were  not  simultaneons, 
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the  younger  died  last,  can  there  also  be  a  pi-eHuiiiption  that 
the  older  died  last?  Is  not  presuming  that  the  younger 
lived  longest  as  much  a  presumption  that  tUe  older  did 
not?  KuppoBe  a  Federal  statute  declared  that  the  first 
person  found  in  the  possession  of  counterfeited  money  be 
presumed  to  liave  coined  it.  Might  a  state,  either  by  ■state 
decision  or  legislative  ennctment,  declare  that,  upon  proof 
that  several  had  been  in  possession  of  such  money,  it  should 
be  presumed  that  the  one  last  in  possession  was  g;uilty  of 
the  coining? 

If  we  assume  that  Congress  has  raised  just  such  a  pre- 
sumption against  the  first  carrier  as  before  quite  universal- 
ly prevailed  against  the  last,  we  should  not  indulge  in  a 
construction  which  would  retain  what  Congress  intended 
to  cure,  and,  side  by  side  with  that  cure,  retain  what  Con- 
gress thought  were  the  evils  to  be  remedied. 
4-a 

It  has  been  suggested  that  Congress  intended  no  more 
than  to  make  all  participants  in  the  carriage  the  agents  of 
the  initial  carrier,  thus  making  the  latter  responsible,  with- 
out reference  to  which  connecting  can-ier  did  the  damage. 
I  am  not  so  clear  that  this  was  all  that  was  intended.  But 
assume  it  is  all.  If  that  be  so,  whether  Congress  intended 
to  abrogate  the  presumption  against  the  last  carrier  by  i-ais- 
ing  it  against  the  initial  carrier,  becomes  quite  immaterial. 
If  the  act  of  Congress  makes  the  presumption  against  the 
last  carrier  needless,  or  gives  it  no  place  wherein  to  operate, 
it  is  quite  as  effectively  superseded  iis  if  a  different  pi-e- 
sumption  had  been  substituted  for  it.  It  has  t>een  pointed 
out  how,  in  various  ways,  it  was  the  purpose  of  the  Con- 
gress to  take  hold  of  the  field  and  to  help  the  complaining 
shipper  to  ease  and  deflniteness  in  dealing  with  the  remedy 
for  his  loss.  Beyond  all  question,  it  was  the  purpose  of 
the  amendment  to  preserve  uniformity  of  procedure  in 
cases  dealing  with  interstate  shipment,  to  obviate  confu- 
Vol.  180  [A.— 50 
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siun  uiid  uQcei-taiDtj',  to  make  tlie  location  of  the  one  re- 
sponsible, certaio  and  easy.  That  the  act  was  intended  to 
be  a  means  to  these  ends  which  Congress  had  the  power 
to  acconipliHh,  see  Hutlaon  v.  Chicago,  8t.  P.  M.  rf  0.  B. 
Co.,  2'2G  Fed.  ;t8;  Looney  v.  Oregon  Short  Line  R.  Co.,  (111.) 
in  X.  E.  503;  Civninger's  case,  supra;  Sart  v.  Penntjfl 
vaiiia  R.  Co.,  5  Sup.  Ct.  Rep.  151;  Pennsylvania  R.  Co.  c. 
Hughes,  24  Sup.  Ct.  Rep.  132;  Chicago,  M.  d  8t.  P.  R.  Co. 
V.  Solan,  18  8up.  Ct.  Bep.  289;  was  to  aid  iu  establishing 
unity  of  responsibility,  Georgia,  F.  d  A.  R.  Co.  v.  BUih 
Milting  Co.,  36  Sup.  Ct.  Rep.,  at  544 ;  that  it  was  intended  to 
effect  that  the  obligation  of  the  carrier  with  respect  to  the 
services  within  th^  pnrview  of  the  statute  shall  be  governed 
by  uniform  rule  in  the  place  of  diverse  requirements  of 
state  legislation  and  decisions,  Southern  R.  Co.  v.  Prescott, 
36  Sup.  Ct.  Rep.  469,  at  472.  Equally  clear  is  the  method 
by  which  the  Federal  act  intended  to  accomplish  what  it 
conceived  to  be  an  advantage  to  the  shipper.  It  makes 
the  initial  carrier  the  principal.  Assuming  that  this  is  all 
It  does,  and  it  yet  makes  every  connecting  carrier  the  agent 
of  that  principal.  The  moment  that  is  done,  Congress  has 
provided  a  remedy  which  accomplishes  certainty  in  redress, 
and  which,  makes  the  presumption  against  the  last  carrier 
utterly  needless.  Since  Congi-ess  enables)  the  shipper  to  re- 
cover, no  matter  which  actor  in  the  chain  of  transporta- 
tion damaged  the  shipment,  it,  of  course,  made  it  unneces- 
sary to  prove,  either  by  testimony  or  by  presumption,  that 
any  particular  carrier  in  the  line  did  the  damage.  The 
moment  Coogi-ess  provided  a  remedy,  it  made  it  quite  im- 
material whether  first,  an  intermediate  or  last  carrier 
caused  the  damage.  Fur  that  reason  alone,  it  was  intended 
that  the  former  presumption  against  the  last  carrier  should 
no  longer  obtaiD. 

It  was  said  in  Southern  R.  Co.  v.  Prescott,  36  Sup.  Ct. 
Rep..  a,t  472,  473,  that,  where  it  is  manifest  that  Congress 
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intended  tbat  the  obligations  of  the  carrier  with  respect  to 
the  service  within  the  purview  of  the  statute  shall  he 
foverned  by  uniform  mle  in  the  place  of  diyerse  require- 
ments of  the  state  legislation  and  decisions,  when  the  ques- 
tion arises  as  to  respoDSibility  under  a  bill  of  lading,  the 
qoestioD  "ia  none  tbe  less  a  Federal  one  because  it  must  be 
resolved  by  the  application  of  general  principles  of  the  com- 
mon law." 

On  either  theory,  and  without  reference  to  whether 
Congress  should  or  should  not  have  done  this,  it  has  made 
the  presumption  upon  which  the  appellee  in  this  case  pre- 
vailed no  longer  available  to  bim.  It  may  reasonably  he 
added  tbat,  since  all  the  cases  agree,  the  Carmack  Amend- 
ment made  neither  new  liability  nor  new  remedy,  and,  as 
it  should  be  held  that  it  sought  to  accomplish  gomething, 
it  was  its  purpose  to  change  this  rule  of  evidence.  In  my 
opinion,  that  is  just  what  its  purpose  was. 

V.  What  is  opposed,  Willett  v.  Southern  R.  Co.,  (S. 
C.)  45  S.  E.  93,  Eastover  M.  &  H.  Co.  v.  Atlantic  C.  L.  R. 
Co.,  83  S.  E.  599,  Duvall  v.  Loumaiia  W.  R.  Co.,  (La.)  65 
So.  104,  Chicago,  R.  I.  &  P.  R.  Co.  v.  Harritiffton,  (Okla.) 
143  Pac,  at  328,  and  Classman  v.  Chicago,  R.  I.  d  P.  R.  Co., 
166  Towa,  at  263,  make  much  of  holdings  that  the  Carmack 
Amendment  does  not  in  terms  relieve  the  last  carrier  from 
his  "liability,"  and  reat  themselves  on  a  statement  in  Moore 
v.  A'ew;  York,  N.  H,  &  R.  R.  R.  Co.,  (Mass.)  53  N.  E.  816/ 
that  the  presumption  against  that  carrier  is  not  mentioned 
in  the  amendment.    The  answer  is; 

fl.  The  Carmack  Act  creates  neither  new  right,  lia- 
bility' nor  remedy.  The  liability  of  the  carrier  is  still 
created  by  the  common  law  {Ht.  Louis  d  S.  F.  R.  Co.  v. 
Heyaer,  [Ark.]  i;tO  S.  W.  562.  at  565;  GalvesloH,  B.  &  S. 
A.  R.  Co.  V.  Wallace,  32  Sup.  Ct.  Rep.,  at  206;  Storm  Lake 
T.  cE  T.  Factory  v.  Minneapolis  £  St.  L.  R.  Co.,  209  Fed. 
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at  903) ;  wherefore,  there  is  no  claim  in  this  case  that  the 
act  relieves  the  carrier  from  any  "liability." 

h.  As  said  in  Adams  Express  Co.  v.  Croninger,  33 
Sup.  Ct.  Rep.  148,  "though  there  is  no  reference  to  the 
effect  upon  state  regulation,  (where)  it  is  evident  that  Con- 
gress intended  to  adopt  a  uniform  rule  and  relieve  such  con- 
tract from  the  diveriie  regulation  to  which  they  had  been 
theretofore  subject,"  suoh  state  regulation,  though  not  re- 
ferred to  at  all  in  terms,  luuat  cease. 

Permission  in  terms  is  unnecessary  if  the  power  be 
needed  to  eflfectuate  what  is  expressly  permitted.  See 
Charleston  de  It'.  C-  B-  Co.  v.  Varnrille  Furniture  Co.,  33 
Sup.  Ct.  Rep.  715;  Missouri.  K.  <f  T.  K.  Co.  v.  flomman' 
Bros.,  33  Sup.  Ct.  Rep.  3J7;  Adams  Exp.  Co.  v.  Croninger, 
33  Sup.  Ct.  Rep.  148;  Chicago.  B.  rf  Q.  Ji.  Co.  v.  Milier.  i^ 
Sup.  Ct.  Rep.  155 ;  Lefebiire  r.  American  Ejcp.  Co.,  160  Iowa 
54;  Bailey  v.  Missouri  Pac.  B.  Co..  (Mo.)  171  S.  W.  44;  St. 
Louis  d-  S.  F.  R.  Co.  i.  Heyser,  (Ark.>  130  8.  W.,  at  566 
The  employers'  liability  case  declares  that  the  test  of  pow- 
er "ia  not  merely  the  matter  regulated,  hut  whether  the 
regulation  is  directly  one  of  interstate  irominerce,  or  ii 
embraced  within  the  grant  of  power  conferred  on  Congress 
to  use  all  lawful  means  nece.«Hary  and  appropriate  to  the 
execution  of  the  power  to  regulate  commerce." 

c.  The  mere  fact  that  Congress  has  i-hosen  to  take  pos- 
session of  a  field,  of  itself  shuts  out  state  action  in  all  that 
can  arise  in  such  field ;  not  merely  oppngnancy.  but  that 
which  is  coincidental  (Charleston  d  H".  C.  It.  Co.  v.  Vam- 
ville  Furniture  Co.,  '.i»  Sup.  Ct.  Eej).  715) ;  and  Congress 
has  so  taken  possession  of  injury  to  or  loss  of  interstate 
shipments,  and  of  state  action  upon  that  subject.  It  has 
taken  possession  of  the  whole  field,  with  intent  to  super- 
sede all  special  state  piovisionH,  if^ulations,  policies,  con- 
stitutions, statutes  and  decisions.  See  Donovan  v.  WelU 
Fargo  A  Co.,  (Mo.)   177  S.  W.  839;  Michelson  r.  Jtidson, 
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lUM  109  N.  E.  281;  fSpada  v.  Pennsylvania  R.  Co.,  (N.  J.) 
92  Ati.  379;  Mitchell  v.  Atlantic  C.  L.  R.  Co.,  (Ga.)  84  S. 
E.  227;  Jfobitimn  i:  Louisville  rf  i\'.  R.  Co.,  (Ky.)  169  fi. 
ff.  8.'tl ;  Bailey  r.  Missouri  Par.  R.  Co.,  (Kansas  City 
CoHPt  of  Appeals)  ITl  S.  W.  44;  Qainble  t:  Union  Pac.  R. 
Co.,  (li!.)  104  X.  E.  666;  Bos/on.  rf-  M.  R.  Co.  v.  Hooker,  34 
Sap.  Ct.  Kep.,  at  528;  Joseph  r.  Chicago,  B.  &  Q.  R.  Co., 
157  P.  W.,  at  838;  Charleston  <£■  IV.  C.  R.  Co.  v.  rarnKillr 
Furniture  Co.,  35  Sup.  Ct.  Rep.  715;  Kansas  City  8.  R.  Co. 
r.  Carl,  33  Sup.  Ct.  Rep.  391,  at  3fl4;  American  Silver  Mfff. 
Co.  r.  Wabash  R.  Co.,  (Mo.)  156  S.  \V..  at  832.  As  said  in 
Adams  Exp.  Co.  r,.  Croninger,  33  Sup.  Ct.  Rep.  148,  almost 
every  detail  of  the  subject  is  covered  so  roinpletelj  tliat 
there  can  be  no  rational  doubt  but  that  Congress  intended 
to  take  possession  of  the  subject  and  supersede  all  state 
reputation  with  reference  to  it;  (hat,  l»y  means  of  tlie  Car- 
mack  Amendment,  Congress  has  occupied  the  entire  field 
of  interstate  shipments,  and  wholly  ousted  the  states  from 
control  thereof. 

d.  Indirection  may  suffice.  State  rights  have  been 
saved  merely  because  they  were  not  included  in  an  enu- 
meration of  what  was  taken.  Sea-board  A.  /,.  R.  Co.  v.  Bor- 
ton,  34  Sup.  Ct.  Rep.,  at  639. 

Missouri,  K.  d-  T.  R.  Co.  of  Tem.  v.  Harris,  34  Sup.  Ct. 
Rep.  790,  794,  is  no  denial  of  power  to  effectuate  these  in- 
cidental regulations  under  the  amendment,  but,  on  the  con- 
trary, concedes  such  power.  It  holds  that  the  state  has 
power  to  discourage  captious  delay  in  settlement  "of  small 
bnt  well-founded  claims"  arising  out  of  interstate  ship- 
ments by  providing  the  taxation  of  an  attoi-ney  fee  as  costs, 
and  that  this  is  so  •'until  Congress  docs  speal." 
5-a 

In  Duvall  r.  Louisiana  W.  R.  Co.,  (La.)  65  So.,  at  105, 
it  is  said  that  the  court  sees  no  inconsistency  between  the 
Carmack    Amendment   and    this   "rule   of  evidence;"    that 
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"Congress  waB  coDferring  a  right  of  acticw ;  was  not  deal- 
ing witti  tbe  question  of  what  evidence  the  court  should 
deem  to  be  »ufflcient  for  the  proof  of  a  particular  fact  at 
issue  between  the  litigants;"  that  "tbe  said  rule  of  evidence 
has  absolutely  nothing  to  do  with  the  substantial  rights  of 
the  parties ;  that  it  is  simply  an  aid  to  the  court  in  weigh- 
ing the  evidence;"  and  that  it  is  not  understandable  wh; 
Congress  needed  to  or  should  take  away  or  change  a  salu- 
tary evidence  rule  in  order  to  give  this  added  privily 
All  this  states,  in  effect,  that  the  act  does  not  abrogate  tbe 
state  presumption  because  it  id  not  done  in  terms,  and  be- 
cause such  presumption  is  a  mere  rule  of  evidence.  That 
failure  to  express  in  terms  is  not  decisive  has  been  seen; 
and,  since  Congress  can  abrogate  or  change  rules  of  evi- 
dence, tlie  fact  that  the  presumption  in  question  is  a  mere 
rule  of  evidence,  is  manifestly  neither  proof  nor  disproof  od 
whether  the  amendment  accomplished  the  abrogation  of 
such  rule. 

Chicago^  H.  I.  d  P.  R.  Co.  v.  Sanington,  (Okla.)  113 
I'ac,  at  326,  disposes  of  the  question  by  the  naked  state- 
ment that  the  presumption  is  but  a  rule  of  evidence;  by 
just  saying  that  the  presumption  is  not  abolished  by  tbe 
amendment;  and  by  citing  Dui^aU's  case,  alone. 

St.  Louis  &  S.  F.  R.  Co.  v.  Mounts,  (Okla.)  144  Pac. 
1036,  is  content  to  say  that,  while  all  state  laws  pertaia- 
ing  to  substantive  rights  connected  with  interstate  ship- 
ments have  been  abrogated,  state  law  still  rules  in  respect 
to  remedy  and  procedure  in  state  courts.  So  of  BlUott  r. 
Chicago,  M.  <£-  St.  P.  R.  Co.,  (S.  D.)  150  N.  W.  777,  wbicb. 
in  addition,  bad  to  decide  and  did  decide  uothing  bnt  the 
here  immaterial  proposition  that  both  the  initial  and  tbe 
connecting  carrier  may  be  sued.  Oeargia,  F.  A  A.  R.  Co. 
V.  Blisk  Mining  Co.,  36  Sup.  Cf.  Rep.,  at  543;  Bichlmeier 
V.  MinneapoUs,  etc.  R.  Co.,  (Wis.)  160  N.  W.  808;  K«* 
SOS  City  S.  R.  Co.  v.  Carl,  (.\rk.)  121  S.  W.  932;  DavoB'i 
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case,  8upr)i;  and  Eaatover  M.  d  H.  Co.  v.  Atlaittw  C.  L.  R. 
Co.,  (S.  C.)  S3  S.  E.  599,  join.  Manifestly,  the  mere  fact 
that  the  last  carrier  maj  still  be  sued  does  not  prove  that 
a  certain  presumption  is  available  against  him  in  th^  suit. 

The  Eaitooer  case  argues  further  that  presumption 
often  takes  the  place  of  proof  in  logical  inquiry  as  to  who 
is  liable,  because  "the  last  man  who  bandies  a  package  is 
presumed  to  have  damaged  it  if  it  be  damaged;  for,  if  he 
did  not  damage  it,  he,  above  all  others,  knows  it."  This 
may  be  a  flrst-rate  statement  of  why  the  presumption  ex- 
isted prior  to  the  Carmack  Amendment,  but  it  does  not 
Heem  to  be  in  any  way  addressed  to  the  question  whether 
such  presamption,  no  matter  bow  logical  its  entertaining 
may  in  itself  be,  has  room  to  operate  since  the  Carmack 
Act  raises  that  presumption  against  the  initial  carrier. 
The  ca8«i  concludes  with  the  naked  statement : 

"In  our  opinion,  the  Carmack  Amendment  has  not 
qualified  the  law  as  declared  in  WUlettv.  Railway,  45  8,  E. 
i>3.  •  •  •  The  cases  cited  by  appellant  from  the  Su- 
preme Court  of  the  nation  do  not  at  all  militate  against 
the  conclusions  to  which  we  have  come;  they  rather  sus- 
tain them." 

Kansas  City  S.  R.  Co.  v.  Carl,  (Ark.)  121  S.  W.  932, 
recognizes  that  there  is  a  Carmack  Act,  to  tlie  extent  of 
holding  that  the  same  makes  invalid  all  contracts  to  limit 
the  initial  carrier's  liability  for  loss  of  freight.  Upon 
this  it  holds  that,  therefore,  an  initial  carrier  cauuot  con- 
tract to  limit  the  liability  of  the  defendant  in  the  case,  a 
connecting  carrier.  It  also  adberei«  to  the  presumption 
against  the  last  carrier.  It  does  not,  however,  indulge  in 
any  disposition  or  even  discussion  of  the  question  whether 
the  amendment  has  abrogated  the  presumption  which  the 
decision  affirms. 

5-b. 

We  have  said'  in   Olassman  v.  Railway,  166  Iowa,  at 
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2(il,  tLat  the  Ciiriuack  Act  has  made  no  change  in  regard 
to  tbc  point  in  connideratiou  here.  I  Lave  to  sav  (hat,  it 
the  language  used  in  Glassman's  case  were  decieion,  and 
if  it  be  aHKumed  that  the  decision  is  right,  it  still  must  yie)d 
:f  it  be  dear  that  the  Snpi-enie  Court  of  the  Tnited  Stales 
has  det'ided  or  will  decide  otherwise.  But.  in  ni,v  oiiinion. 
all  that  wa;s  said  ii^  the  cat-e  on  this  point  is  di<-tum.  It 
is  absolutelv  undeniable  that  it  involves  a  dispnfe  limitfd 
to  whether  direr t  evidence  estnblished  fliat  defends nl 
caused  the  damage,  or,  on  the  other  hand,  that  pomeone 
else  was  to  blame.  It  seems  well  settled  in  priucijile  cbai 
there  is  no  room  for  sudi  presumption  as  is  hei'c  uuiier 
consideration,  M"liere  direct  evidence  is  even  obtainable,  to 
say  nothing  of  when  such  evidence  i.**  actnally  prmluceii; 
and,  if  the  presumption  is  not  in  the  case,  then,  tbongb 
it  be  conceded  that  in  a  proper  case  Federal  law  bad  Diit 
atfected  the  presum])tion.  all  said  in  OJansmati'g  case  ™ 
the  effect  of  Buch  Federal  legislation  was  purely  moot. 

The  inference  or  presumption  based  on  tiie  infitinrt 
of  self-preservation  and  the  love  of  life  is  never  indiil{!e<I 
in  if  there  is,  or  is  obtainable,  direct  evidence  on  the  eim 
duct  of  the  injured  person,  or  the  circumstances  of  thr 
injur.v.  Vunlavy  v.  Vhictigo.  R.  J.  tC  P.  R.  Co..  6(J  Iowa 
435;  Whitaett  c.  Chicago,  R.  I.  d  1'.  H.  Co..  67  Iowa  15"; 
•Reynolds  r.  Citij,  T2  Iowa  .{"l ;  Hopkhison  r.  Kna^.K 
Iowa  .■il'8;  .^iiljieig  i:  Moni-oc.  104  Iowa  74.  77;  Eilin  r. 
Leonard.  1(17  Iowa  487;  Morbey  c.  Chh-tiffo  d  \.  H".  R.  Co.. 
116  lown  84;  liiirk  r.  Walsh,  118  Iowa  :tft7;  AmfK  v.  H" 
terloo  d  C.  r.  R.  T.  Co..  120  Iowa  640;  Phimwy  c.  mm' 
Cent.  H.  Co.,  122  Iowa  488;  OoJinramr  r.  Biiilinglon.  <'■  f- 
<£  y.  R.  Co.,  125  Iowa  652.  The  bottom  reasoning  is  tlwi. 
if  this  presumption  he  not  i)erniitted,  a  failure  of  jufliw 
may  result.  It  follows  that,  if  there  be  direct  evidenw. 
or  it  be  obtainable,  this  reason  for  the  rule  fails,  and  thil. 
if  there  be  direct   evidence,   all   that   is  said   on  whetMf 
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something    has    alfectt'c]    tiie    preBuiujttion    need    not  and 
should  not  be  said. 

The  basie  for  indulging  the  presumption  that  a  par- 
ticular carrier  canoed  dtimage  ie  that,  without  it,  it  would 
be  exceedingly  difficult  for  the  claimant  to  prove  his  case 
iitrniuHt  the  carrier  he  hud  elected  to  sue.  When  he  has  or 
ran  obtain  direct  evidence  of  what,  without,  must  be  sup- 
plied by  presumption,  he  bas  no  suit  in  which  it  ie  proper 
to  declare  the  status  of  such  presumption.  This  is  em- 
phasized by  the  fact  that  the  inference  for  the  instinct  of 
wlf -preservation  does  not  present  a  case  of  the  presump- 
tifin  on  one  side  and  connter-pi-oof  on  the  other,  but  a 
case  wherein  a  pre,-»uniption  never  becomes  active  if  dii-ect 
evidence  be  obtainable.  "Direct  evidence  of  what  took  place 
is  of  higher  character  than  the  mere  inference  to  be  drawn 
from  the  instinct  of  self-pi-eservation."  iHell  v.  Jncorpn- 
latfcl  Toirn  of  Clarion,  ll-'I  Iowh  12(1),  and  it  has  been 
held  that,  where  there  are  no  facts  shown  tudicatiug  either 
accident  or  mistake,  and  facts  are  shown  pointing  strong- 
ly to  suicide,  "the  presumption  against  suicide  ceases  to 
control."  PnideiitiaJ  Irui.  Co.  i:  IMan.  (Tnd,!  ill  X.  K., 
!I7»,  at  071,  left  column. 

■*l'resumi)tionR  are  indulged  to  supply  the  place  of 
facts;  ihcy  are  never  allowed  against  asserted  and  estab- 
lished facts.  When  these  appear,  presumptions  disapi)eur." 
Lincoln  r.  Ficiirk,  1(15  V.  H.  liH;  Thayer's  Treatise  on  Evi- 
dence, 34fi. 

Such  presumptions  are  a  rule  of  convenience  like  the 
one  "requiring  the  party  who  relies  on  a  license  to  show  it." 
Jloore  t:  \eir  York,  -\.  H.  <t  H.  N.  R.  Co.,  (Mass.)  5S  N.  K. 
S16,  Suppose,  on  prosecution,  the  State  made  direct  proof 
that  defendant  had  no  license,  would  it  still  have  the  pre- 
sumption which  rests  on  the  thought  tlint  it  could  not  ob- 
tain such  direct  evidence?  Suppose  »  claim  that  one  ab- 
sent for  seven  years  or  more  was  dead,  and  direct  evidence 
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on   whether   he   waa,   would   the  presumptioD   of  death  be 
added  to  such  evidence? 

6-c 

When  it  comes  to  the  effect  of  the  existence  of  direct 
evidence  upon  a  presnniption,  no  sound  reasoning  can  draw 
11  distinction  between  the  presnmptioa  of  love  of  life  and 
the  presumption  that  a  particular  carrier  injured  a  ehip- 
inent;  and  the  rule  as  to  snch  effect  has  never  been  liniite<1 
to  the  first  presumption.  So  it  lias  been  held  that,  when 
there  i«  substantial  evidence  that  delay  alleged  did  not 
occur  on  the  line  of  the  carrier  sued,  it  is  error  to  let  thi> 
jury  have  the  presumption  that  the  delay  in  the  shipment 
was  caused  by  the  negligence  of  the  terminal  carrier. 
Gulf,  C.  &  B.  F.  R.  Co.  V.  Brackeit,  (Tex.)  162  S.  W.  1191. 
Sicetland  c.  Boston  rf  -1.  R.  Co.,  102  Mass.  276,  decides 
that  there  was  no  case  for  the  jury  against  the  terminal 
carripr,  because  there  was  as  much  evidence  that  some 
earlier  carrier  caused  apples  to  freeze  in  interstate  ship- 
ment as  there  was  that  the  last  carrier,  the  one  sned,  had 
caused  such  damage.  6  Cyo.  491,  note,  construes  the  Swft- 
Jond  case,  and  that  of  IjOuifiviVe  £  y.  if.  Co.  v.  Tennessee 
Brewing  Co..  (Tenn.)  36  S.  W.  392,  to  hold  that,  if  it  ap^ 
])ears  that  presumably  injury  resulted  before  the  goods 
i-eaphed  the  last  carrier,  it  will  not  be  held  liable  in  the  ab- 
wnce  of  direct  evidence;  and  the  same  authority,  in  its 
notes  atid  annotations  (points  38  and  39),  points  out  that. 
if  the  shipper  accompanies  the  shipment,  the  presumption 
does  not  apply. 

It  seems  munifest  that  the  Olassinan  caae  had  no  oc- 
casion to  decide  the  point  in  this  case.  That  which  it  is 
unnecessary  to  decide  is  not  deci'lcd  though  something  i» 
said  that  purports  to  decide  it.  If  a  cause  can  be  afBrmed 
without  passing  upon  an  asserted  Federal  right,  such  right 
will  not  be  inquired  into  (New  Orleans  A  X.  E.  R.  Co.  c 
iVffh'ojMi/  Rire  Mifling  Co..  34  Rup.  Ct.  Hep.  726).  nor  does 
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it  matter  that  the  dictum  is  invited.  The  test  of  obiter 
is  not  tiow  it  was  induced.  Tliat  a  deciaioo  is  ueedlees  in 
not  changed  by  siiowing  iiow  it  was  invited.  It  does  not 
matter  that,  in  Olassman's  case,  there  was  an  assignment 
which  assailed  an  instruction  for  ruling  that  the  presump- 
tion was  not  affected.  On  appeal,  it  should  not  have  been 
passed  upon,  be.vond  saying  that  the  charge  was  erroneous 
beoanse  it  injected  whether  a  presumption  bad  or  had  not 
been  changed,  when,  because  of  direct  evidence,  it  was  ini- 
mnterial  whether  or  not  it  had  been  changed. 

Elliott  V.  Chicago,  M.  d  St.  P.  R.  Co.,  (S.  D.)  150  N.  W. 
777,  at  778,  is  dictum  as  to  presumptions,  because  its  argu- 
ment is  addressed  to  the  proposition  that  the  shipper  ma.v 
ane  either  carrier,  "if  he  knows  which  one  among  a  num- 
ber of  carriers  caused  the  injury."  RaUway  v.  Earrington, 
sapra,  is  in  similar  case.  It  says  that  "direct  evi- 
dence appears  to  show  that  the  injury  complained  of  oc- 
curred while  the  property  was  in  the  hands  of  this  carrier." 
Where  the  plaintiff  "knows"  which  of  several  carriers  did 
the  damage,  or  if  there  is  direct  evidence  which. one  did. 
there  is  no  room  for  indulging  in  presumptions  on  which 
one  did,  and  all  said  under  such  conditions  concerning  the 
law  of  presumptions  is,  as  seen,  dictum,  pure  and  simple. 

I  am  firmly  persuaded  that  we  should  reverse  on  the 
ground  that  the  presumption  against  the  last  carrier  will 
not  avail  to  prove  the  case  of  plaintiff,  because  the  Federal 
law  has  substituted  for  such  presumption  one  that  the 
initial  carrier  caused  the  damage. 

Wkavsr,  J.,  concurs  in  this  dissent. 


C.  I.  Fawlby,  Appellee,  v.  C.  H.  Shkldon,  Appellant. 

PUSASTNO:     iMue,  Proof  aud  Varlaaca — Brokers— "To  Find  Pur- 

1     ch4Mr" — "To  B«U."     Anallesatlon  that  a  broher  wm  employed 

"to  find  a  purcbaaer"  may  be  sustained  by  evidence  that  be  was 
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employed  "to  Bell."  but  wlttiuut  power  to  fix  tbe  terna  of  sale. 
BBOKEBB:     OommisBlon— Sale  to  One  Not  Known  to  be  Broker') 

2  Customer.  A  broker  armed  with  simple  authority  to  find  a  pur 
chaser,  on  terms  to  be  dictated  by  the  owner  o/  tbe  pi'openy,  or 
a  broker  armed  with  aiitbority  to  And  a  va^h  t>urcha8er  Id  an 
amount  to  be  dictated  by  the  said  owner,  is  entitled  to  no  com- 
mission on  a  sale  by  tbe  owner  to  a  purcliaser  not  A'>iou;n  to  lA'' 
owner  to  have  been  procui-'d  6jy  thn  broki-r. 

BBOKEBS:     OommlsBloti — Sale  to  On«  Not  Snown  to  be  Broker'! 

3  Customer— Effect.  The  effect  of  want  of  knowledge  on  the  part 
of  an  owner  of  property  that  he  was  selllnK  to  a  customer  se- 
cured by  bla  broker  Is  not  sufficiently  presBnted  to  the  jury  liv 
a  statement.  In  efTect,  that  the  failure  of  tbe  broker  to  apprise 
tbe  owner  that  he  (the  owner)  was  dealing  with  a  cuBtomtr 
secured  by  tbe  broker,  bore  only  on  the  quc^atloa  as  to  whether 
the  broker  did  procure  such  purchaser. 

Appeal  fntiii  Liiiii  Itinirirt  Conrf.— Mii.u  1'.  y.MiTU.  Jiidiif. 

TuESD-VY,  Junk  26,  1917. 

Action   to  recover  commission  on  the  sale  of  real  w 

tate.     Tht^pe  waM  a  trial  to  a  jurv  and  a  verdict  auO  jii<lg- 

inent  for  plaintiff.     Defenilant  im]>ca\s..—  Ii€rcriefl. 

F.   L.   Aitdermii.  for   uppellant. 

Voris  <k  Haas,  for  apiiellce. 

I'REsTox,  J.— The  |>etilion  ullages  thiil 

.1.  plbadino:  1b-     defendant  wa«  the  owner  of  a  stock  of  hard- 
Buc,   proof  and  .     ._ 

Yuriance:  bro-    ware,  add  veroallv  agi-eed  to  i»av   ]ilaintm 

pucctaswr:"  the  siini  of  $150,  as  a  coniinissiOD.  if  plain- 
tiff wonhl  flmi  a  purchaser  to  whom  sai'l 
stock  might  he  sold;  that,,  pursuant  to  such  agreeineht. 
plaintiff  did  find  and  procm-e  one  Miller  as  a  ptirchiiser. 
and  said  stock  was  sold  to  Miller.  Defendant  denied  all 
allegations  of  the  petition. 

Appellant  contends  that  plaintiff  declared  upoD  an  oral 
agreement  to  find  a  purchaser,  and  that  the  proof  does  nol 
sustain  the  allegations,  because  the  testimony  showed  that 
the  undertaking  was  to  make  a  sale  for  cash:  and  that 
the  proof  shows,  withont  dijipnte.  that  the  sale  was  not  for 
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cflsb,  becuuse  defendant  took  a  note  for  |i:J,!)fH)  in  part  pay- 
ment; and  that,  therefore,  plaintit!  had  not  jierformed  his 
nirreenient.  and  is  not  entitled  to  a  (-oniniis«ion. 

Appellee  c-ontonds  thnt,  nlthoujih  the  ))''>>"t''^  >"  hitt 
testimony  does  not  word  the  contract  just  to*  ollefjed  in  the 
petition,  yet  it  nieiinR  the  same  tliinft;  that  i:*.  that  plain- 
tiff was  to  find  a  purchaser.  In  his  testimony,  plaintiff 
says,  "Mr.  tilheldon  told  me  that  he  would  pay  me  ^InU 
rommission  if  I  wonld  sell  the  stock  for  him:"  and  that 
later,  defendant  repeated  hi»  former  statement.  The  de- 
fendant testifies: 

'■I  told  Mr.  Faw'ley  that,  if  he  could  sell  my  stock  of 
hardware  for  caMi.  I  would  piiy  him  a  coniniisnion.  I  had 
iio  farther  talk  with  him  abont  it  until  after  [  had  com- 
pleted the  sale  to  Sir.  Miller." 

On  cross-examination,  he  testified: 

"He  told  me  thnt  be  waa  advertisinf;  the  stock,  and 
showed  me  some  letters  he  had  i-eceived.  I  think  I  read 
one  or  two  of  them.  Up  told  me  that  he  had  written  some 
letters,  I  know  he  told  mc  he  was  tryiii;:  to  sell  the  stock; 
he  told  me  he  was  doing  some  advertising.  I  snppoiw- 
that  it  was  costing  him  something  to  advertise— it  usnally 
did  me.  Yes,  I  knew  as  a  matter  of  fact  be  was  trying  to 
dispose  of  that  stock  for  me,  and  I  knew  it  was  in  pur- 
suance of  the  talks  he  had  had  with  me  before,  that  I  was  to 
pay  him  a  commission  if  he  sold  it.  The  first  time  Mr. 
Breed  came  to  the  store,  I  asked  him  where  he  got  his 
information,  and  he  naid  Joe  Streafor  had  told  Iiim  of  the 
Mock.  Kreed  wanted  to  trade  for  it,  and  I  told  him  the 
stock  was  not  for  trade.  When  he  went  away  the  first  time 
the  transaction,  as  far  as  he  and  I  wei-e  concerned,  was 
ended.  A  few  days  after  that. — I  don't  remember  just  how 
long. — Mr.  Bree<I  returned  to  the  store  with  Oscar  Miller. 
Miller  was  represented  to  he  the  man  who  wanted  to  buy 
the  stock.     Fawiev  came  to  the  .>!tor('  a  little  later,  and  was 
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introduced  to  Mr.  Miller.  He  was  acquaiuted  witli  Mr. 
Breed.  After  we  had  done  some  talking,  I  gave  tliem  the 
refusal  of  the  stock  for  a  week  or  ten  da.VB.  I  gave  tbem 
the  price  at  which  I  would  sell.  No,  I  hadn't  told  Mr. 
Breed  the  price  I  would  take  when  he  was  there  the  first 
time.  The  flrat  time  I  named  a  price  was  that  morning: 
when  Mr.  Miller  was  there.  Wlien  Breed  came  there  the 
first  time  and  commenced  talking  trade,  I  didn't  want  to 
do  businsa  with  him  at  all.  But  when  Miller  was  brought 
there  bv  Breed,  I  fixed  the  price,  and  told  them  tuj  price 
wai3  100  cents  on  the  dollar,  invoice  price,  plus  5  per  cent 
for  freight.  Q.  That  is  what  you  had  told  Mr.  Fawle.v  jon 
would  sell  for,  wasn't  it?  A.  I  don't  remember  whether 
I  did  or  did  not.  Q.  You  wanted  Mr.  Fawlej  to  make  a 
sale  of  the  place?  A.  Yes,  I  told  him.  Q.  Didn't  jon 
tell  him  what  the  price  would  be?  A.  No,  sir;  I  didn't  tell 
him  what  the  sale  would  amount  to — what  the  stock  would 
amount  to.  Q,  Well,  you  told  him  it  was  100  cents  ou 
the  dollar?  A,  Whatever  it  was, — ^yes,  I  told  him  100  cents 
on  the  dollar.  Q.  How  much  were  you  to  have  for  freight? 
A  Five  per  cent.  Q.  When  did  you  tell  him  that?  A. 
That  morning,  I  think,  after  I  talked  with  Mr.  Miller  and 
Mr.  Breed.  Q.  But  what  did  you  tell  him  about  the  price 
at  the  time  yoti  listed  it  with  him?  A.  I  don't  remember 
as  1  toid  him.  Q.  How  did  you  expect  him  to  sell  it  un- 
less he  knew  what  the  price  was?  A.  To  the  best  of  my 
recollection,  I  told  Mr.  Fawley  if  he  sold  the  stock  of  hard- 
ware, I  would  pay  him  a  commission.  Q.  Didn't  you 
give  him  any  price?  A.  Nothing  was  said  about  the  price. 
Q,  Then  you  expected  him  to  get  a  buyer  and  you  would 
fix  the  price,  did  you  ?  A.  I  expected  to  have  something  to 
say  about  it.  Q.  As  a  matter  of  fact,  when  the  buyer 
came,  you  did  fix  the  price?  A.  Yes,  air.  Q.  And  told 
Mr.  Fawley  the  price  you  had  fixed?  A.  I  told  him  that 
day  the  price  I  had  fixed,  yes,  sir," 
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A  part  of  this  testimony,  or  the  way  he  puts  it  iu  one 
place  t)ierein,  where  he  says  tbat  he  expected  plaintiff  to 
get  a  buyer,  siietairiB  the  allegations  of  plaintiff's  petition, 
althongb  plaintiff  puts  it  that  be  was  to  sell.  We  think 
it  cannot  be  seriously  claimed  that,  by  the  use  of  the  words 
that  plaintiff  was  to  sell,  either  psirty  contemplated  that 
plaintiff  was  to  have  authority  to  conclude  a  binding  con- 
tract to  sell  defendant's  property.  And,  as  said  in  some  of 
the  cases,  such  words  usually  mean  that  the  agent  is  to  ne- 
gotiate a  sale  by  finding  a  purchaser,  etc.  See  Keim  v. 
lAndley,  (X.  J.)  30  Ati.  1063,  1073;  Ftml  v.  E<i«l4'!),  88 
Iowa  603;  Bird  «.  Phillips,  115  Iowa  703;  Fwitt  v.  Tireerf, 
93  Iowa  300;  Hohiies  v.  Redhead,  104  Iowa  399.  So  that 
we  think  the  allegations  of  the  petition  are  ^lustained,  in 
BO  far  as  the  point  is  made  tbat  the  proof  showed  a  con- 
tract to  sell,  whereas  the  petition  alleged  a  contract  to  find 
a  purchaser.  It  is  contended  by  np[)e]Iant  thtit,  if  the  con- 
tract is  to  make  a  sale,  jind  the  sale  is  to  be  n  sale  for  cash, 
a  commission  is  not  earned  unless  the  agent  makes  a  cash 
sale,  and  tbe  acceptance  of  a  note  is  not  cash.  The  plain- 
tiff in  his  testimony  said  nothing  as  to  the  terms  of  sale, — 
that  is,  as  to  whether  it  should  be  cash  or  not, — and  defend- 
ant testifies  that  it  was  to  be  a  cash  sale.  Appellant  cites 
authority  that,  under  plaintiff's  testimony,  a  sale  without 
any  terms'  being  mentioned  as  to  wliether  it  should  he  cnsli 
or  not,  is  a  cash  sale. 

In  (he  instant  case,  the  undisputed  ev- 
2.  BKOKiBe:  tom-   idence    is   that   pliiintiff   sold   his   stock    of 

t*  mf  jot  rroods  for  *t,50fl  cash  and  a  note  signed  hv 

known   to  be        ^  '    '  o  . 

t^erf'  "*  ^"^  Breed,  for  |3,000.  But.  as  we  liave 
already  held,  the  jury  was  justified  in  find- 
ing that,  under  the  testimony,  the  contract  was  that  plain- 
tiff was  to  find  a  purchaser.  The  more  important  point  in 
the  case,  we  think,  is  tbe  question  ns  to  the  effect  of  plain- 
tifTs  failnpp  to  inform  defendant  that  Miliei-,  the  purchafl- 
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er,  was  plaintiff's  eustomei-.  The  appellant  contends  that 
the  evidence  is  undisputed  that  defendant  did  not  hevesncb 
notice  or  Icnowledge  liefore  the  consummation  of  the  trade. 
Appellee  contends  that  there  is  evidence  tending  to  show 
that  defendant  did  have  such  knowledge.  The  question  ia 
presentt-d  bv  appellant  in  different  wa.vs;  first,  by  motion 
to  direct  a  verdict  for  the  defendant.  Of  course,  a  differ 
ent  rnlr  obtains  on  motion  to  direct  a  verdict,  and  on  the 
Hubmisfiion  of  the  case  to  the  jury  under  inatrnctions.  If 
the  evidence  was  in  conflict  as  to  defendant's  knowledge 
or  notice  of  that  fact,  then  the  motion  to  direct  a  verdict 
on  that  ground  was  propwrly  overruled;  but,  in  submitting 
the  case  to  the  jury,  the  effect  of  the  want  of  such  notice, 
if  the  jury  should  ito  flad,  should  be  submitted  under  proper 
instructions.  The  (piestion  was  raised  further  by  appel- 
lant by  offered  instructions  by  hira,  and  we  think  hie  ei- 
ceptiona  to  the  instructions  given  are  siiGBcient  to  save  the 
point,  although  counsel  for  appellee  contend  otherwise.  The 
trial  court  instructed  the  jury  in  instruction  No.  4,  which 
is.  in  part,  as  follows: 

"And  the  fact,  if  it  be  a  fact,  as  claimed  by  defendant, 
that  plaintiff  did  not  communicate  to  defendant  that  said 
Ofcar  Miller  was  the  plaintiff's  customer  is  material  only 
as  it  may  be  given  weight  with  all  of  the  other  facta  and 
ciri-umstau(-cs,  as  tending  to  prove  that  plaintiff  did  not 
procure   such    purclmsei-." 

The  appellant  offered  a  nnmlter  of  instructions  cov- 
ering in  different  ways  the  thonjiht  that  it  was  material 
that  plaintiff  should  have  notified  the  defendant  that  Miller 
was  ])taintiff's  customer,  and  that  a  failure  so  to  do  would, 
iiiider  certain  circnuistances,  prevent  a  recovery  by  plain- 
tiff. A|ipellant'n  contention  at  thin  point  now  is  that  the 
evidence  was  jcnch  that  the  jury  could  have  found  the  facta 
to  be  Riich  as  to  bring  the  case  within  the  law  as  announced 
in  lilotlffett  r.  Mioffj-  City  d-  fft.  P.  R.  Co.,  611  Iowa  606,  an<i 
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other  like  cases  which  will  be  referred  to  later;  while  ap- 
pellee contends  that  the  case  is  more  like  Rounds  v.  Alee, 
116  Iowa  345;  although,  as  we  understand  his  argnment, 
he  concedes  that  Instruction  No.  i  is  erroneous,  but,  as  said, 
claims  that  the  appellant  did  not  properly  except  to  it. 

There  are  some  other  circnmstances  which  perhaps 
ought  to  be  referred  to,  bearing  on  the  question  as  to 
whether  or  not  defendant  had  knowledge  or  notice  that 
Miller,  the  purchaser,  was  the  plaintiff's  customer,  so  as 
to  claim  a  commission  from  the  defendant,  and  as  bearing 
on  the  qaestioQ  as  to  whether  the  terms  of  the  sale  were 
agreed  npon  or  specified.  It  is  plaintiff's  claim  that  be  fnr- 
nished  ITr.  Miller  ae  a  purchaser  through  a  suliagent,  John 
Breed.  There  is  evidence  tending  to  show  that,  In  Febru- 
ary! 1916,  Breed,  who  was  a  stranger  to  both  parties  to 
this  suit,  called  at  the  defeudant's  store  in  the  town  of 
Coggon  and  had  a  conversation  with  defendant  about  his 
stock  of  hardware,  which  conversation  was  overheard  by 
plaintiff,  who  had  desk  room  in  defendant's  store — plaintiff 
had  had  no  commuDication  with  Breed  before  this;  that, 
after  Breed  left  defendant's  store,  plaintiff  went  to  the 
depot  with  Breed,  who  told  plaintiff  that  he  (Breed)  knew 
of  a  man  at  Ananiosa  who  might  be  interested,  and  plain- 
tiff told  Breed  that  there  was  a  commission  of  ?150  for 
Belling  this  stock,  and  if  Breed  would  interest  this  man, 
he  would  divide  the  commission.  In  March,  llreed  re- 
turned to  Coggon  with  Miller,  who  looked  the  stock  over 
and  obtained  from  defendant  an  option  to  purchase  it. 
While  Miller  and  defendant  were  talking  about  the  stock, 
plaintiff  came  into  the  ■atore,  and  was  introduced  to  Miller 
by  the  defendant.  The  next  week.  Miller  called  again,  ana 
purchased  the  stock  from  defendant,  paying  |1,500  cash, 
and  giving  his  note  for  the  balance,  f3,900,  signed  by  him- 
self and  Breed,  dne  in  one  year.  There  is  evidence  tend- 
ing to  show  that  neither  plaintiff  nor  his   alleged  sub- 
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ageut,  Breed,  iufoniiec)  defendant  tliat  Miller  was  the  cus'- 
tolner  of  the  plaintiff,  and  that  defendant  did  not  kvtm 
until  after  the  deal  was  closed  that  plaintiff  would  claim  a 
commission.  The  defendant  testified  that  he  did  not  know 
and  understand  that  he  was  dealing  with  a  customer  pro- 
duced hj  plaintiff,  and  appellant  contends  that  he  had  no 
reason  to  lielieve  that  he  was  dealing  with  the  plaintiff's 
custoniei'.  On  the  other  iiand,  it  is  contended  Uy  appel- 
lee that  there  was  evidence  from  which  the  jury  could  find 
that  defendant  did  know  that  fact,  and  that  at  least  there 
was  a  conflict  on  this  point;  and  we  think  this  is  ao.  It 
appears*  that  Breed  came  to  defendant  and  proposed  a 
trade,  which  was  refused.  There  is  no  claim  that  plaiotilT 
first  brought  IJreed  to  the  town  of  Coggon.  Defendant 
testifies : 

"The  first  time  Breed  came  to  the  store,  I  asked  him 
where  he  got  his  information,  and  he  said  Joe  Streator 
had  told  him  of  the  stoci^.  Breed  wanted  to  trade  for  it. 
and  I  told  him  the  stock  was  not  for  trade.  When  he  went 
away  the  first  time,  the  transaction,  as  far  as  he  and  I 
were  concerned,  was  ended." 

When  Breed  left  the  store  that  morning,  plaintiff  ac- 
companied him  to  the  station,  and,  as  hefore  stated,  had  a 
talk  with  him  in  regard  to  dividing  the  commission;  and 
plaintiff  says  then : 

"I  came  hack  to  the  stoi-e  and  told  Mr.  Sheldon  tbiit 
Mr.  Breed  knew  of  a  man  in  .Vnamosa  that  he  was  going 
to  try  and  hring  up  and  bnv  the  stock.  I  returned  to  the 
store  and  Uifonned  Mr.  tSheldon  of  my  arrangement  with 
Mr.  Breed  immediately  after  Mr.  Breed  left." 

There  may  be  other  circumstances  bearing  on  this- 
At  any  rate,  it  is  appellee's  contention  that,  according  to 
the  testimony  of  plaintiff,  defendant  had  full  knowledge  of 
the  arrangement  Fawley  had  just  made  with  Breed;, and 
that,  if  Breed  afterwards  returned  with  the  purchaser,  snch 
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purchnsei-  iimst  be  considei-ed  as  a  cuatomer  of  plaintiCTa 
under  his  arrangement  with  Breed;  for  Sheldon  had  no  re- 
Ifltiong  whatever  with  Breed,  and  he  contends  that  Miller 
was  in  fact  secured  by  Breed  after  his  arrangement  with 
F\iwley. 

As  to  whether  or  not  the  contract  was  that  plaintiff 
was  to  secure  a  purchaser  on  specified  terms,  it  should  be 
noted  that  the  petition  did  not  eo  allefie.  We  have  already 
net  out  the  testimony  of  the  defendant  in  cross-examination 
on  the  question  as  to  the  alleged  terms,  so  that  there  is  no 
testimony  in  the  case  by  either  party  that  a  definite  price 
was  fixed  at  which  defendant  should  sell  his  stock.  De- 
fendant testifies,  as  before  set  out,  that  nothing  was  said 
about  the  price,  and  he  also  says  that  he  expected  plaintiff 
to  get  a  buyer,  and  he  (defendant)  would  fix  the  price,  and 
that  be  did  fix  the  price.  So  that,  in  this  view  of  the  tes- 
timony, plaintiff,  according  to  his  claim,  brought  the  pur- 
chaser. Miller,  to  the  defendant,  and  Miller  and  the  defend- 
ant negotiated  as  to  the  terms  of  sale.  The  most  that  can 
be  said  as  to  any  definite  terms  of  sale  is  that  it  is  claimed 
that  the  stock  should  be  sold  at  100  cents  on  the  dollar, 
and  5  per  cent  added  for  freight.  But  the  jury  could  have 
found  from  the  testimony  that  the  sale  was  to  have  been  a 
cash  sale,  and  that  it  was  not  a  cash  sale.  They  could 
have  found,  also,  that  the  terms  of  sale  were  not  agreed 
upon  and  that  they  were  not  a  part  of  the  contract,  but 
that  defendant  and  Miller  negotiated  and  fixed  the  terms 
themselves;  and  they  could  have  found  that  defendant  had 
no  knowledge  or  notice  that  Miller  was  plaintiff's  cnstomer, 
and  that  plaintiff  would  claim  a  commission.  This  being 
so,  even  though  defendant's  motion  for  a  directed  verdict 
was  properly  overruled  on  this  ground,  still,  as  defendant- 
asked  an  instruction  bearing  upon  the  question  of  defend- 
ant's want  of  knowledge  that  Miller  was  plaintiff's  cus- 
tomer, and  such  instruction  being  in  line  with  the  follow- 
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ing  caees,  it  should  bave  been  given.  Btodgett  v.  Sioux 
City  d  St.  P.  R.  Co.,  63  Iowa  606;  Boyd  v.  Watson,  101 
Iowa  214;  Gilbert  v.  McCuUough,  146  Iowa  333;  Seewr* 
V.  Cleveland  Coal  Co..  158  Iowa  574,  588. 

As  before  shown,  the  court  instructed 
8.  bboebrr:  com-  that  defendant's  knowledge  on  thia  subject 
know'n  fo*'be  *'*'^  material  only  as  tending  to  prove  that 
tomw :*  sffM^t  plaintiff  did  not  procure  the  purchaser;  but 
we  think  this  was  too  narrow,  and  was  to 
the  prejudice  of  the  defendant.  Had  the  jury  found  that 
the  terms  of  sale  were  not  fixed,  but  that  they  were  deter- 
mined by  negotiation  between  Miller  and  defendant,  and 
that  it  was  to  Lave  been  a  cash  sale,  whereas  it  was  not 
for  ea^h,  then  we  think  the  defendant  was  entitled  to 
know  that  plaintiff  was  claiming  that  filler  was  defend- 
ant's customer,  and  that  plaintiff  was  nnttcipatiiTg  a  com- 
mission. Had  defendant  known  that  fact,  it  might  have 
had  an  important  hearing  in  his  mind  in  the  negotiations 
between  defendant  and  Miller,  The  facts .  are  not,  of 
course,  exactly  like  those  in  the  cases  last  cited,  hut,  as 
said,  there  is  one  theory  of  the  evidence  upon  which  the 
jury  could  have  found  as  contended  by  defendant,  which 
would  make  the  rule  laid  down  in  the  cases  applicable. 
Appellee  relies  on  the  case  of  Rounds  v.  Alee,  116  Iowa 
345.  There  may  be  one  theory*  of  the  testimony  which 
would  render  the  rule  in  that  case  applicable  also,  had  the 
jury  so  found.  But  the  distinction  between  the  Rctvnd* 
case  and  the  Blodgett  and  Boyd  cases  is  pointed  out  by  the 
court  in  GUbet-t  v.  McCnIlough,  146  Iowa  333,  at  336.  where 
it  is  said  that,  in  the  Rounds  case,  the  price  was  named  and 
the  sale  effected  at  such  price;  while  in  the  others,  the  con- 
sideration was  a  matter  of  negotiation. 

It  is  our  conclusion  that  Instruction  No.  4  is  errone- 
ous, and  that  defendant  was  entitled  to  an  instrnction  on 
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the  theory  suggented,  and  that,  for  this  reason,  the  judg- 
ment most  be  reversed. 

Appellee  contends  that,  as  thei-e  was  evidence  tending 
to  prove  that  plaintiff  was  employed  to  find  a  purchaser 
for  the  stock  at  invoiced  price,  pins  five  per  cent  for  freight, 
according  to  plaintifF's  testimony,  or  to  find  a  purchaser, 
according  to  the  defendant's  testimony,  at  a  price  to  be 
fixed  by  him,  and  that  the  purchaser  was  procured  and  the 
sale  in  fact  made  at  a  price  on  terms  satisfactory  to  the  de- 
fendant, therefore,  in  sucL  a  case,  plaintiff  is  entitled  to  re- 
cover, nnder  the  authorities;  and  cites  Rtnd  i^.  McNerney, 
128  Iowa  3B0,  Banna  v.  Collins,  69  Iowa  51.  and  cases  from 
other  jurisdictions.  But  in  the  cases  just  referred  to,  the 
question  as  to  whether  the  seller  of  property  had  knowl- 
edge or  notice  that  the  agent  was  claiming  the  purchaser  to 
be  his  customer  was  not  involved. 

Some  other  questions  are  argued  briefly.  One  is  that 
the  court  erred  in  sustaining  plaintiff's  objection  to  ques- 
tions propounded  to  Streator.  But  the  record  is  such 
that  it  is  doubtful,  to  say  the  least,  whether  appellant  is 
in  a  position  to  be  heard  here.  This,  and  perhaps  some  of 
the  other  questions,  are  not  such  as  are  likely  to  occur 
upon  another  trial,  and  we  shall  not  take  the  time  or  space 
to  discuss  them. 

For  the  error  pointed  out.  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. — Ret^ersed  and 
remanded.  "■"*' 

Oaynor,   C.  J.,  Laud  and   Stevens.  JJ.,   concur. 


T.  B.  Hanley,  Trustee,  Appellee,  v.  Fidelity  &  Casualty 
Company,  Appellant. 

APPEAL  AND  EBKOB:     Partlea  Entitled  to  Allege  Eiror—Invlted 
1    Error — Seanesting    Instructions,    etc. — Effect.      Requesting    In- 
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gtructlona  or  special  findings  on  disputed  questions  ot  fact  Is  a 
concession  that  the  evidence  la  such  aa  to  Justify  tbe  giving  of 
Buch  Instructions  and  the  submlssloc  of  such  questions,  and 
precludes  a  subsequent  change  of  front  and  an  Insistence  (ftat 
the  evidence  ii  tntufficient  to  support  tfte  verdict  or  /IniiingM 
returned. 

EvAse,  J.,  wIthhotdR  judgment  on  this  [wlnt. 

AfP£AI.  Aim  EKROB:     ParUes  Entitled  to  Allege  Error— Estop- 

2  pel     hy    Aatdng     Instnictlons,     etc. — Avoidance     of     Estopp^ 

WhetbeT  uosuccessfu!  Insistence,  at  all  proper  stage?  of  tbe 
trial,  that  all  questions  arising  on  the  reoord  are  questloas  of 
law  and  not  of  fact,  would  arm  the  partf  with  right  to  ask. 
under  protest,  Instructions  and  special  findings,  without  forfeit- 
ing his  right  to  Insist  on  the  Insufflclency  of  the  evidence  to 
support  a  verdict  or  finding  adverse  to  Ih&  party,  gitoere. 

TBIAIi:     Dliectlon  of  Verdict — Overcoming  Prima-Fade  Case.    Prin- 

3  ciple .  recognized  that  seldom  may  a  defense  be  made  bo  com- 
plete and  impregnable  as  to  overcome,  ns  a  matter  of  Inic.  an 
already  prima-facie  made  case  for  recovery. 

nraUBANOE:  Accident  Inmirancs— "Accident"  Defined.  An  "ac- 
i  cident."  within  the  meaning  of  a  policy  Insuring  against  acci- 
dent, is  an  event  happening  without  any  human  agencr.  or,  if 
happening  through  human  agency,  an  event  which,  under  the 
circumstances.  Is  unusual  and  unexpected  to  the  person  to  whom 
It  happened.  Applied  to  the  case  of  one  who,  In  fastening  a 
hoard  on  a  box,  suffered  an  injury,  by  the  screw  driver's  unex- 
pectedly slipping  from  the  screw  head  and  from  there  to  the 
fioor,  causing  tbe  operator  to  fall  heavily  against  the  head  of 
the  tool. 

APPEAL  AND  EBROS:     HannlesB  Error— Jury  Negatlvlas  Fftct  on 

5  Which  Refused  Instruction  la  Based.  When,  at  defendant's  re- 
quest, tbe  Jury  passes  on  the  question  whether  a  deceased  was 
suffering  from  any  disease  that  contributed  to  his  death,  and 
finds  In  the  negative,  defendant  sutTers  no  prejudice  by  beil^ 
refused  an  instruction  which  directed  the  jury  as  to  the  rule 
to  follow  If  It  found  it  equally  consistent  that  death  might  have 
been  caused  by  accident  or  by  disease. 

PLEADHTQ:     Amendments — Pennlsslbie  In  Order  to  Onre  Oaralea 

6  Oversight.  An  amendment  may  be  permitted  In  order  to  cure 
an   oversight  due   to  the  negligence  of  the  pleader.     Applied 
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where  an  action  was  brought  on  a  policy  of  Insuraace  which, 
by  ItB  terms,  had  expired,  the  amendment  alleging  a.  renewal. 

TBIAli:    InBtractions — Oantionary — Llmltlnfc  PnrpoBs  of  Tntlmosr. 

7  Error  does  not  necessarily  follow  a  refuaal  to  caution  the  Jury 
as  to  the  purpose  (or  which  certain  evidence  was  received.  It 
will  ordinarily  be  presumed  that  the  Jury  considered  the  testf- 
mony  for  the  profess^  purpose  for  which  It  was  offered,  and 
for  no  other  purpose. 

TKIAZi:     Instructions — Province    of    Jury — Materiality    of    State- 

8  ments  of  Hypothetical  Question.  An  Instruction  la  properly  re- 
fused which  permits  the  Jury  to  aay  what  are  and  what  are  not 
the  material  and  Important  features  of  the  hypotheals  embodied 
In  a  given  question. 

ZN8DBAN0E:     Proof   of   Loss — Waiver— Evldenee.     A   waiver    of 

9  formal  proofs  of  death  U  shown  by  evidence  that,  promptly  fol- 
lowing the  death  of  deceased,  the  benellclary  repeatedly  re- 
Quested  the  company  to  furnish  the  necessary  blanks,  and  was 
refused,  the  company  taking  the  eicluslve  position  that  de- 
ceased died  oF  disease  and  not  of  accident,  as  provided  In  the 

mSW  IBIAIi:     Newly  Dlscorered  Evidence — Diligence.     The  flnd- 
10    Inga  of  the  trial  court  on  conHictlng  afildavlts  as  to  diligence  in 
discovering  new»eyldence,  havjj  the  force  and  eKecl  oC  the  ver- 
dict of  a  jury. 

Appeal  from  Polk  Diatrict  Cwirt. — W.  H.  McHenry,  Jud^. 
Saturday,  January  20,  1917. 
Rehkaring   Denied  TuksoaYj  June  2C,   1917. 
The  plaintiff,  aa  trustee  for  Edith  S.  Hatfield,  admin- 
istratri.^  of  tlie  estate  of  William  J.  Hiitfleld,  deceased,  in- 
stituted thiB  action  at  law  upon  a  benefit  certlflcate  of  acci- 
dent insurance  issued   to  wiid   Williiini  J.   Hatfield   in  hie 
lifetime,  of  which  eertiilcate  the  Raid  Edith  S.  Hatfield  in 
the   eole   beneficiary.     The   defendant    b.v    ifs    answer   ad- 
mitted the  membership  of  William  J,  Hatfield  and  the  is- 
suance to  him  of  the  certificate  sued  upon,  but  denied  that 
he  waa  injured  or  came  to  his  death  in  any  manner  or  from 
any  cause  apainst  which  the  aRsoriation  had  undertaken 
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to  insure  him,  and  averred  fliat  his  death  was  the  result  of 
dlBease  and  bodily  infirmity.  There  was  a  trial  to  a  jury, 
resulting  in  verdict  and  judgment  for  plaintiff,  and  defend- 
ant appeals. — Affirmed. 

SvlHvan  rf  Sullivan,  for  appellant. 

Doioell,  McLennan  <£  Zeuch,  Thomas  B.  Hanley,  and 
Parker,  Parrish  d  Miller,  for  appellee. 

Wkavee,  J.^The  defendant  is  an  accident  insurance 
company,  having  its  principal  oflBce  in  the  city  of  New 
York.  On  July  12,  1911,  said  company  issued  to  William 
J.  Hatiield,  a  resident  of  Portland,  Oregon,  a  policy  or  ben- 
efit certificate,  insuring  him,  among  other  risks,  against 
bodily  injury  sustained  at  any  time  during  the  term  of 
one  year  "through  accidental  means,  and  resulting  directly, 
independently  and  exclusively  of  all  other  causes  in  death." 
This  policy  was  extended  or  renewed  at  the  end  of  tlie 
year,  and  was  in  force  on  June  14,  1913,  when  HatfleM 
died.  Wiyiin  a  few  days  after  his  death,  the  widow  noti- 
fied the  company  thereof,  and  of  her  clafm  that  such  death 
was  the  result  of  accident,  and  asked  to  be  furnished  blanks 
upon  which  to  prepare  formal  proofs  of  loss.  After  some 
correspondence,  the  company  declined  to  furnish  the  blanks 
and  refused  to  admit  any  liability  upon  its  contract,  claim- 
ing that  the  death  of  the  insured  did  not  result  from  acci- 
dental injury  within  the  meaning  of  the  policy.  The  wid- 
ow, having  been  appointed  administratrix  of  the  estate  of 
the  deceased,  and  acting  under  authority  of  the  court,  ap- 
pointed the  plaintiff  herein  her  trustee  for  the  collection 
of  said  insurance,  who  thereafter  instituted  this  action  for 
that  purpose. 

The  petition  recites  the  issuance  of  the  policy  and  itB 
maintenance  in  force  until  the  death  of  the  insured,  as 
above  stated,  and  alleges  that  his  death  resulted  from  bod- 
ily injury  from  external,  violent  and  accidental  means,  in- 
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depesdent  of  all  other  cauBes,  which  injury  was  occasioned 
in  the  following  manner:  The  deceased  was  at  hie  home, 
and,  at  the  time  in  question,  was  engaged  in  attempting 
to  fasten  a  board  or  false  bottom  on  a  small  box  standing 
on  the  floor  of  the  room.  In  so  doing,  he  made  use  of  a 
ratchet  screw  driver.  Having  laid  the  board  on  the  box 
and  placed  a  screw  in  position  to  be  driven  through  the 
board,  deceased  adjusted  the  tool  for  that  purpose,  and, 
while  bending  over  it  to  bring  his  weight  upon  said  tool 
and  thus  force  the  screw  into  place,  the  box  tipped,  and  the 
point  of  the  driver  slipped  from  the  screw,  causing  him  to 
fall  forward  with  his  whole  weight  upon  the  upper  end  of 
said  tool,  which  struck  him  in  tiie  breast,  injuring  him  in 
such  manner  that  he  died  on  the  same  or  following  day.  It 
is  further  alleged  that  due  proofs  of  loss  were  furnished 
the  defendant  within  one  month  after  the  death  of  the 
insured.  By  way  of  amendment,  the  plaintiff  also  pleads 
that  defendant,  having  been  duly  notified  of  the  death  of 
the  iasured,  and  being  requested  to  furnish  blanks  for  for 
mal  proofs  of  loss,  refused  such  request  and  denied  all  lia- 
bility on  account  of  such  death,  thereby  waiving  any  other 
or  further  proofs,  and  is  therefore  estopped  to  plead  or 
prove  want  of  such  proofs  as  a  defense  to  this  action. 

The  defendant  does  not  deny  the  making  of  the  con- 
tract sued  upon,  or  that  the  same  was  still  in  force  at  the 
date  of  Hatfield's  death,  but  does  deny  that  such  death  was 
caused  by  or  was  the  result  of  any  accident  or  injury 
against  which  the  deceased  was  insured.  It  also  alleges 
afBnnatively  that  the  insured  died  from  natural  causes — 
disease  and  bodily  infirmity. 

The  evidence  on  the  part  of  plaintiff  tends  to  show  that 
deceased  was  a  man  of  about  58  years  of  age,  5  feet  11 
inches  in  height,  and  weighed  247  pounds.  He  was  a  trav- 
eling salesman,  and  had  been  engaged  in  that  business'for 
many  years.     He  had  returned  home  from  one  of  his  trip« 
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bot  a  short  time  before  bis  deiitb,  and  his  wife  testifies 
that  he  seemed  to  be  in  perfect  health,  and  was  making  no 
complaint  of  any  kind.  On  tiie  dav  in  cpiestion.  he  liad 
been  in  the  garden  *ith  his  wife,  gathering  flowers,  and 
later  walked  down  town,  whei-e  he  procured  the  board  and 
materials  for  fixing  the  box.  Returning  home,  he  proceed- 
ed with  the  work  in  a  manner  described  by  the  witnests  as 
follows: 

"He  was  leaning  over  the  box  like  this,  and  jou  have 
to  pi'ess  on  it  hard  to  turn  the  screw,  and  he  got  over  it 
with  his  whole  weight,  and  when  he  had  the  screw  driver 
])nlled  ont,  the  box  toppled  over  and  threw  the  screw 
driver  out  of  the  head  of  the  sci^w,  and  he  fell  against  it 
with  an  awful  thnd.  At  the  time,  he  held  the  head  of  thp 
screw  driver  against  bii)  breast,  as  he  poshed  it  down  with 
the  handle  of  the  screw  driver.  Q.  How  was  he  jiressing 
upon  this?  A.  With  his  full  weight,  right  over  like  this 
against  it.  He  had  put  in  three  screws  before  he  fell. 
After  he  fell,  he  was  JBSt  crumpled  up  and  could  not  get 
his  breath,  and  just  struggled  like  he  was  dying,  and  I 
thought  he  was.  I  stood  on  the  other  side,  looking  right  to- 
wards him.  He  was  stauding  on  the  opposite  side  of  the 
box  from  the  screw  he  was  trying  to  drive  in,  and  I  stood 
right  on  this  side,  looking  right  at  him.  watching  him  doin^; 
it.  I  suppose  I  was  2V2  feet  away  from  him.  After  he 
fell,  he  was  making  an  awful  noise,  struggling  just  like 
he  could  not  get  his  breath  at  all,  and  we,  the  maid  and  i, 
grabbed  him  and  dragged  him  to  a  chair,  and  he  kept  get- 
ting whiter  and  whiter,  and  I  turned  around  to  the  tele- 
phone and  called  a  doctor.  During  all  this  time,  he  seemed 
to  be  in  mo«t  terrible  pain  and  agony.  His  face  was  asheti 
pale  and  his  lips  were  purple.  The  doctor  came  in  about 
an  hour.  During  this  time,  he  was  in  awful  agony,  seemed 
to  be  in  terrible  agony,  clawing  at  hie  breast,  and  this  con- 
linned  until  the  doctor  gave  him  some  medicine.     The  doc- 
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tor  gave  faim  some  medicioe,  but  it  aever  euBed  him.  He 
got  80  be  did  aot  groau  ao  terribly,  but  never  got  easier 
after  that,  and  died  about  2  o'clocic  in  the  morning." 

The  wife  appears  to  have  beeu  the  only  person  pres- 
«it,  at  the  time  of  the  alleged  injury,  except  a  boueemaid, 
Maggie  Bell,  wbo  was  not  called  as  a  witnesH  by  either 
party.  Sometime  during  the  following  mouth,  and  about 
three  weeks  nfter  burial,  the  body  of  the  decesBed  was  ex- 
hnmed  at  the  instance  of  the  defendant,  and  a  post  mor- 
tem examination  made  by  pbysiciana.  Upon  the  informa- 
tion alleged  to  have  been  obtained  by  means  of  this  exam- 
ination, the  defense  principally  reHts.  Five  physicians  at- 
tending the  autopsy  made  and  signed  a  written  report  of 
their  findings.  Omitting  therefrom  details  which  do  not 
appear  to  disclose  any  facts  of  material  importance,  we 
quote  the  following  atatement,  descriptive  of  the  heart  and 
blood  vessels: 

"Heart  and  blood  vessels:  Clotted  blood  in  pericardi- 
um probably  from  a  puncture  of  the  heart  by  the  embalm- 
er's  trochar ;  such  a  puncture  i^  present  near  the  apex. 

"Marked  atheromatous  condition  of  the  entire  tho- 
racic aorta,  with  au  atheromatous  ulcer  three  eightlis  inch 
in  diameter  in  the  ascending  portion.  There  is  a  blood  clot 
between  the  coats  of  the  arch  of  the  aorta,  and  extending 
into  the  descending  portion  about  eight  iu<'heH  in  length  in 
entire  extent,  and  perhaps  two  thirds  of  the  circumference 
of  the  vessel. 

"Heart:  Enlarged  to  uearly  twice  its  normal  size. 
Marked  amouut  of  fat  distributed  over  its  entire  surface.  ' 
Left  ventricle  markedly  hypertropbie<l.  Mitral  valves 
markedly  atheromatous,  thickened  and  shortened.  Aortic 
semilunar  valves  atberomatous.  The  coronary  arteries 
show  a  marked  degree  of  atheromatous  change.  There  is 
blood  diffused  into  the  tissue  of  the  base  of  the  heart. 

"Srain:  No  evidence  of  injury  to  brain.  No  evidence 
of  apoplexy.    Blood  vessels  at  base  are  atheromatous. 
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"We,  the  undersigDed,  are  of  the  opinion  that  the  cause 
of  death  was  a  hemorrhage  into  the  wall  of  the  arch  of  the 
aorta.  We  alBO  believe  that  the  diagnosis  of  angina  pec- 
toris was  jostifled  by  the  autopsy  findings." 

If  we  understand  the  technical  terms  employed  in  the 
report,  an  "atheromatons  condition"  is  one  indicating  a.  de- 
generative condition  of  the  inner  coat  of  the  blood  vessels, 
and  a  "hypertrophied"  heart  is  one  enlarged  beyond  its 
natural  or  normal  proportions.  Aside  from  the  testimony 
of  the  nndertaker  to  the  effect  that,  in  preparing  the  body 
for  burial,  be  discovered  no  bruises  or  marks  of  injury, 
the  evidence  offered  by  the  defendant  consists  entirely  in 
the  evidence  of  the  physicians  who  united  in  the  report  of 
the  autopsy,  and  another  physician  who  was  examined  as 
an  expert  concerning  the  normal  condition  and  appearance 
of  the  human  heart  and  as  to  the  result  or  effect  of  certain 
abnormal  conditions.  The  witness  last  mentioned  was 
asked  and  gave  bis  opinion  of  the  effect  of  a  blow  upon  the 
breast  or  chest,  and  whether  such  a  blow  could  reault  in  the 
rupture  of  an  aneurism  or  dilation  of  the  aorta  or  lat^ 
artery  through  which  the  heart  supplies  pure  blood  to  the 
system.  As  witnesses  on  the  stand,  the  several  physicians 
attending  the  autopsy  unite  with  a  fair  d^ree  of  unanim- 
ity in  expressing  the  opinion  stated  in  their  report  that  the 
deceased  died  of  angina  pectoris.  This  term  appears,  how- 
ever, to  be  one  of  somewhat  indefinite  significance,  descrip 
tive  of  the  symptoms  arising  from  a  variety  of  causes.  It 
may  be  due,  says  one  of  the  defendant's  expert  witnesses, 
to  aneurisms  or  tumors  pressing  on  the  oi^ans  or  nerves 
in  the  mediastiunl  region,  and  to  arterio  sclerosis.  Of  the 
deceased,  he  says,  "He  was  suffering  from  this  group  of 
symptoms  which  I  call  'angina.' "  This  witness  expresses 
bis  own  opinion  that  Hatfield's  death  was  from  the  effects 
of  an  aneurism  of  the  aorta.  The  evidence  also  tends  to 
show  that  the  heart  of  the  deceased  was  very  conBiderably 
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enlarged;  that  bis  arteries  showed  a  hardened  or  sclerotic 
condition,  such  as  is  frequently  found  in  men  advancing  in 
age;  and  that  the  inner  coating  of  the  aorta  and  arteries 
showed  atheromatous  patches;  and  that,  at  one  point  in  the 
aorta,  there  was  au  aneuriiiiu  or  dilation  of  that  vessel.  At 
this  point,  they  say  that  there  was  a  slight  rupture  in  the 
inner  coat  of  the  aorta,  through  which  the  blood  bad  made 
it«  way  betneen  the  inner  and  outer  coats,  and,  to  use  the 
[ihysioians'  phrase,  had  "dissected  its  way  up  and  down,'* 
creating  a  condition  to  which  they  ascribe  his  death.  In 
nhoi't,  in  the  opinion  of  these  witnesses,  the  abnormal  con- 
ditions of  the  heart  and  blood  vessels  were  of  a  character 
rendering  the  man  liable  to  sudden  death,  a  result  which 
might  have  been  precipitated  by  slight  cause  or  mere  ordi- 
nary exertion,  or  even  in  sleep,  without  any  known  external 
cause. 

In  rebuttal,  the  plaintiff  introduced  the  evidence  of  a . 
witness  who  qualified  himself  to  speak  as  an  expert.  In 
reply  to  interrogatories  put  to  him,  he  expressed  the  opin- 
ion that  the  effect  of  the  injection  of  embalming  fluid  into 
the  body  of  a  deceased  person  is  to  render  the  arteries 
harder  than  normal;  that  nearly  all  men  undergo  a  harden- 
ing of  the  arteries  as  age  approaches,  and  that  it  is  nnnsual 
to  find  a  person  over  5ft  or  60  years  of  age  without  some 
evidence  of  arterio  sclerosis ;  that  hypertrophy  of  tbe  heart 
ia  not  an  uncommon  condition  of  persons  engaged  in  active 
life;  that  ordinarily  a  large  man  has  a  larger  heart  than 
one  of  smaller  stature;  and  that  the  fidelity  of  a  heart  en- 
larged to  one  and  a  half  or  twice  its  normal  size  may  last 
just  as  long  as  a  heart  of  normal  condition,  provided  the 
compeusation  does  not  give  way  fi-om  disease,  extreme  age 
or  something  of  that  kind.  In  answer  to  a  hypothetical 
question  embodying  the  alleged  circumstances  of  the  injury 
and  death  of  the  deceased  and  the  alleged  facts  stated  in 
the  report  of  the  autopsy,  the  witness  was  permitted  to  say 
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that,  in  his  jiiilgiiu'iit,  the  bhiw  received  by  the  fall  of  the 
deeeased  upon  the  hcjid  of  the  sci't'W  driver  was  suHicieiil  lo 
produce  the  death  of  the  insured,  nnd  that,  in  hi^  opiDioD. 
such  was  the  cause  of  the  death.  While  admitting  that  a 
post  mortem  exaDiiuation  is  or  may  be  the  niost  satisfac- 
torj  method  of  arriving  at  the  cause  of  death,  the  witness 
expressed  the  opinion  that  Hatfield's  death  was  caused  by 
the  blow  upon  or  in  the  vicinity  of  the  solar  plexus,  pro- 
ducing a  paralysis  of  the  sympathetic  nerves. 

At  the  close  of  the  evidence,  there  was 
1.  afful  akd  no  motion  hy  either  party  for  a  directed 
aiipae*"mir'''  '"  ^'^''■J'*'*-  ^"^'  after  argument  by  couDsei, 
r°?JefiiS"'£i'-  'hf  cause  was  subuiittetl  to  the  jury  upon 
suuctions.  etc.:  ^^^^  evidence  and  tlie  instructions  jjiven  by 
the  court  for  a  general  verdict  upon  the  is- 
sues joined,  and  for  answers  to  certain  spe<'ial  interr0|^- 
topies  submitted  at  the  i-equest  of  the  defendant.  Later, 
the  jury  returned  a  verdict  for  plaintiff  for  the  full  amount 
of  his  claim,  and  to  each  epei^ial  interrogatory,  returned  a 
finding  favorable  to  the  plaintiff.  Judgment  was  entered 
on  the  verdict  on  February  Ifl.  liH.'i.  On  the  6th  of  March 
following,  the  time  for  tiling  motion  having  been  extended, 
the  defendant  moved  for  a  new  trial,  assigning  as  gmuuds 
therefor  nearly  i>fl  error.-i  alleged  to  have  been  coniinitteil 
hy  the  trial  court  in  its  rulings  and  instructions,  and  al- 
leging an  entire  want  of  sufficient  evidence  to  sustain  tlie 
verdict  of  the  jury.  Later,  on  April  .'i.  IJIlo,  defendant 
amended  its  motion,  alleging  the  discovery  of  new  evidence 
which  it  would  he  able  to  produce  on  another  trial,  and  in 
support  thereof  filed  affidavits.  A  resistance  to  the  motion, 
also  supported  by  affidavits,  was  filed  on  behalf  of  the 
plaintiff.  The  motion  was  denied,  and  error  is  also  as- 
signed upon   this  ruling. 

I.     Consideration  of  the  first  lu'oposition  laid  down  in 
appellant's  brief  is  rendered  somewhat   difficult  from  the 
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fact  tbat  counsel  group  tugetlier  thei'eiti  qu  lesa  than  27  an- 
uignmeiita  of  error.  We  think,  however,  tbat,  taking  them 
all  together,  they  may  he  treated  as  raising  the  question 
of  the  sufficiency  of  tlie  evidence  to  sustain  the  verdict  and 
special  findings  returued  by  the  jury. 

Upon  the  record,  as  disclosed  in  the  abstract,  the  de- 
fendant is  not  in  position  to  rely  upon  this  objection.  Nei- 
ther at  the  close  of  the  evidence  nor  at  the  close  of  all  the 
evidence  did  appellant  move  for  a  directed  verdict,  but  pro- 
ceeded to  the  argument  and  submission  of  the  ease  in  the 
usual  way.  Also,  before  the  court  had  charged  the  jury  on 
its  own  motion,  appellant  submitted  requests  for  iustruc- 
tiong  to  the  jury  upon:  (1)  The  burden  of  proof;  (^)  the 
construction  of  the  contract;  (3)  how  the  verdict  would  be 
affected  by  a  fluding  that  the  death  of  the  insured  person 
was  caused  partly  by  accidental  injury  and  partly  by  dis- 
ease; (4)  the  cflfect  of  a  finding  that  the  theory  of  death  by 
disease  w'^e  equally  consistent  with  that  of  death  from  ac- 
cidental causes;  (5)  the  effect  upon  the  verdict  to  be  re- 
turned if  the  deceased  suffered  a  rupture  of  a  blood  vessel 
while  engaged  in  a  voluntary  act;  (6)  the  effect  of  a  finding 
tliat  the  blood  vessels  of  the  deceased  were  in  a  weakened 
condition,  and  that,  but  for  such  condition,  there  would  have 
been  no  rupture;  (7)  the  effect  to  be  given  the  proofs  of 
death;  (8)  the  rule  to  govern  the  consideration  of  expert 
testimony;  (9)  the  definition  of  the  word  "accident;"'  and 
(10)  the  time  or  period  covered  by  the  policy.  In  addi- 
tion to  this,  the  defendant  presented  and  asked  the  court  to 
HDbmit  to  the  jury  six  special  interrogatories,  as  follows: 

"(1)  Did  the  plaintiff  furnish  proofs  of  death  to  the 
defendant  within  60  days  of  the  date  of  the  death  of  Wil- 
liam J.  Hatfield? 

"(2)  Did  the  defendant  waive  the  furnishings  of 
proofs  of  the  death  of  William  J.  Hatfield? 

"(3)     Was  William  J.  Hatfield  afflicted  with  any  diH- 
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ease  or  weakness  of  his  blood  veuselti  on  und  prior  to  tbe 
13th  day  of  June,  1913? 

"(3)  Was  William  J.  Hatfleld  ufflii-ted  with  any  dis- 
ease or  Weakness  of  liia  heart  on  and  prioi"  to  the  13tU  day 
of  June,  1913? 

''(d)  Did  tbe  diseased  and  weakened  condition  of  tlie 
blood  vessels  in  the  body  of  William  J.  Hatfield  contribute 
to  his  death? 

"(C)  Did  the  diseased  and  weakened  condition  of  Wil- 
liam J.  Hatfield's  heart  contribute  to  his  death?" 

Several  of  tbe  instructions  so  requested  were  incor 
porated,  in  substance,  in  the  court's  charge  to  the  jury. 
Of  tbe  interrogatories  so  submitted  at  appellant's  requeel. 
the  first  and  second  were  answered  in  the  affirmative,  and 
each  of  the  other  four  in  tbe  negative. 

It  is  true  that  the  requests  for.  instructious  were  pref- 
aced by  the  following  proposed  instruction; 

"You  are  instructed  that  plaintiff  is  not  entitletl  to  re- 
cover in  this  ease,  and  you  should  return  a  verdict  for  the 
defendant." 

This  does  not  direct  the  court's  attention  to  any  ground 
or  reason  upon  which  a  directed  verdict  is  asked,  and  is 
entirely  insuiBcient  to  raise  the  question  of  the  sufflcieney 
of  the  evidence.  Moreover,  when  so  asked  in  connection 
with  a  large  number  of  other  requests  adopting  the  theory 
of  the  existence  of  jury  questions,  it  may  be  presumed  that 
the  undisclosed  ground  of  the  first  request  was  sometbing 
other  than  an  alleged  insufficiency  of  the  evidence.  In  this 
connection,  we  may  also  note  that,  as  the  petition  stood  at 
the  beginning  of  tbe  trial,  plaintiff  had  pleaded  an  insar 
ance  contract  which,  by  its  terms,  had  expired  before  tie 
death  of  the  insured,  and  had  neglected  to  plead  a  renewal 
or  extension  of  tbe  term,  and  this  defect  was  not  remedied 
by  amendment  until  the  trial  was  near  its  close.  Had  tbe 
trial  gone  to  a  submission  without  the  araeodmeot.  a  re- 
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coverj  for  the  plaintiff  could  not  have  been  ttustained. 
There  is  some  indication  in  the  requested  InBtructlon  to 
which  we  have  referred,  and  others  which  we  have  not 
qnoted,  that  these  requests  had  been  prepared  before  the 
amendment  to  the  petition,  and  with  an  eye  to  the  issues  as 
at  fipBt  joined,  rather  than  to  the  issues  as  they  stood  when 
the  trial  was  completed. 

F^w  rules  are  better  settled  than  that  a  ruling  by  the 
trial  court  or  the  submisBion  of  a  question  of  fact  to  the 
jury  cannot  be  assigned  as  error  by  the  party  asking  it- 
He  cannot  be  heard  to  complain  of  the  giving  of  an  instruc- 
tion requested  by  him,  or  of  the  giving  of  another  which 
is  in  substance  like  the  one  so  requested.  Rermer  v.  Thorn- 
burg,  111  Iowa  515;  Vatnpbell  v.  Ormsby,  65  Iowa  51S; 
Beaver  t.  City  of  Eagle  Orotic,  116  Iowa  483 ;  Kinney  v.  Mc- 
Faul,  122  Iowa  452,  454 ;  Bryce  r.  Burlington,  C.  R.  d  N. 
R  Co.,  128  Iowa  483. 

So,  too,  when  he  asks  an  instruction  to  the  jury,  or  a 
special  finding  upon  any  stated  proposition  of  fact,  it  im- 
plies fl  concession  upon  his  part  that  there  is  evidence  to 
justify  the  giving  of  such  instruction  or  submission  of  such 
question,  and.  if  it  result  in  a  verdict  or  finding  contrary 
to  his  wishes,  he  will  not  be  permitted  to  change  front  and 
inmist  that  there  is  no  evidence  to  sustain  it.  The  decisions 
to  this  effect  are  very  numerous.  For  example,  in  Ca«h  t. 
Dennis,  159  Iowa  18,  2!),  we  said  of  the  position  taken  by 
appellant : 

"It  ia  next  urged  thiit  the  court  eried  in  submitting  to 
the  jury  the  question  of  testamentary  capacity,  appellant 
claiming  that  there  was  not  sufficient  evidence  to  justify 
the  submission  of  this  question  to  the  jury;  but  it  appears 
that  the  defendant  made  no  motion  to  withdraw  the  con- 
sideration of  this  question  from  the  jury,  •  •  •  but 
rather  gave  the  court  to  understand  that  the  appellant 
wished  it  submitted  to  the  jury,  for  appellant  submitted  to 
Vol,  180  lA.— 52 
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tlie  couit  and  nsked  the  court  to  give  mstnictiona  upon 
this  qui-stiou,  and  asked  that  they  be  submitted  to  the  jury; 
and  the  instnietirmB  given  by  the  court  are  siibatantially 
Uic  same  ur  those  a»ked  by  api)ellant.  It  ia  well  settled 
that  api>e]lant  cannot  complain  now  of  the  action  of  the 
<'onrt  in  doing  what  appplhint  then  asked  the  court  to  do."' 

In  Gordon  r.  Chicago,  R.  I.  d-  P.  R.  Co.,  154  Iowa  44S. 
among  the  reaBons  assigned  by  this  court  for  denying  the 
appellant's  contention  that  a  finding  of  negligence  had  no 
support  in  the  testimony  was  the  following: 

"Moreovei-,  the  defendant  asked  instructions  covering 
this  feature  of  the  case,  thus  admitting  that  these  were 
questions  of  fact  for  the  jury." 

In  Light  v.  Chicago,  M.  &  St.  P.  R.  Co.,  93  Iowa  83,  86, 
it  appearing  that  appellant  had  asked  an  instruction 
which,  though  refused,  was  substantially  given  by  the  court 
in  its  own  charge,  the  court  sfiya: 

"It  will  be  observed  that  this  instruction,  which  the 
court  refused  to  give,  embraced  all  the  acts  of  negligence 
pleaded,  and  the  very  matter  now  complained  of;  hence, 
having  insisted  by  offering  the  instruction  that  it  was  cor- 
rect, the  defendant  cannot  now  be  beard  to  complain  if  the 
court  erroneously  adopted  its  view,  even  though  it  be  true 
that  thereby  the  court  submitted  a  matter  to  the  jury  as  to 
which  there  was  no  evidence." 

In  Spifer  v.  City  of  WeUter  City,  118  Iowa  561,  the 
court  submitted  to  the  jury  a  sjiecial  interrogatory  whether 
the  city  had  actual  notice  of  a  defect  in  its  street,  and  the 
jury  answered  in  the  afQrmative.  On  appeal,  it  was  in- 
sisted that  the  answer  was  without  support  in  the  endence. 
but  we  said: 

"If  this  be  conceded,  appellant  cannot  complain,  for 
it  requested  an  instruction,  proper  in  form,  which  was  fair- 
ly embodied  in  the  seventh  and  fourteenth  paragraphs  giv- 
en, submitting  this  precise  issue.     .\  party  may  not  lead  the 
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court  into  the  coinniiBsioD  of  «i-ror,  Hud  then  make  it  a 
basis  for  reversal." 

In  the  recent  case  of  Cheney  v.  i^tevens,  173  Iowa  288, 
wc  said  that  the  objection  that  the  verdict  ie  unsupported 
bv  the  evidence  was  unavailable  to  the  appellant,  for  the 
reason  that  appellant  requested  the  court  to  give  the  jury 
various  iustructions  directing  the  jury  upon  the  law  bear- 
ing upon  the  issues  of  fact  raised  by  both  counts  of  the  an- 
swer. This,  we  said,  was  tantamount  to  an  admission  in 
court  that  there  was  evidence  for  the  jury  upon  both  issues, 
and  it  is  well  settled  that  a  party  making  such  requests 
cannot  thereafter  insist  that  the  record  presents  no  jury 
questiou,  and  this  is  especially  so  whether  the  court  either 
gives  the  instructions  asked  or  embodies  the  substance 
thereof  in  its  charge.  See,  also,  Evana  v,  Roberta,  172  Iowa 
053,  6fil;  Miller  v.  Harriami  County,  171  Iowa  270,  273. 
In  Murphy  v.  Cochran,  (Iowa)  i:t4  N.  W.  1085,  it  is  said 
that  a  party  having  elected  to  submit  a  question  as  one  of 
fact  to  a  jury  which  returns  a  verdict  against  him,  "can- 
not again  change  front  and  ask  that  the  matter  be  deter- 
mined in  his  favor  as  a  matter  of  law."  Again,  in  Allison 
r.  Jack,  76  Iowa  205,  208,  it  is  said : 

''The  pleadings  show  that  the  instructions  are  appli- 
cable to  the  issues,  and,  as  plaintiff  asked  instructions 
which  ai-e  applicable  to  evidence  of  the  same  character  as 
tlie  instructions  in  question  contemplate,  they  cannot  now 
claim  that  these  instructions  are  not  applicable  to  the  evi- 
dence," 

The  same  rule  is  observed  in  other  jurisdictions.  For 
example,  it  has  been  held  that: 

"When  a  question  is  submitted  to  the  jury  at  the  re- 
quest of  a  party  to  a  suit,  he  will  not  be  heard  to  say  that 
an  adverse  finding  thereon  is  not  sustained  by  sufficient 
evidence."  Chicago,  U.  rf  Q.  R.  Co.  r.  Johnston,  (Neb.) 
95  N.  W.  614. 
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And  again: 

"Without  entering  upon  a  criticism  of  the  tbeor;  on 
wliich  tbe  cauBe  was  submitted  to  the  jury,  it  is  sufficient 
answer  to  defendant's  objection  to  say  that  the  inatpuetioo 
mentioned  was  given  at  its  request,  and  it  cannot  now  be 
heard  to  say  that  the  finding  of  the  jury  on  an  issue  sob- 
mltted  at  its  request  is  not  sustained  by  sufBcient  evi- 
dence." Chicago,  S.  I.  d  P.  R.  Co.  v.  Sizer,  (Neb.)  95 
K.   W.  498. 

Says  the  I'enusylvania  court: 

"A  party  who  solicitw  and  obtains  an  instruction  from 
the  trial  judge  will  not  be  permitted  to  allege  here  that 
there  was  no  evidence  to  justify  it."  Avburn  B.  rf  .V. 
Works  V.  SchuUz,  (I'a.)   22  Atl.  904. 

See,  also,  McDonald  v.  Minneapolis,  St.  F.  d  H.  8.  M. 
R.  Co.,  (Mich.)  63  N.  W.  ilGfi.  In  ll'atson  Cat  Stone  Co. 
V.  Small,  (III.)  54  N.  E.  995,  the  court,  while  expressiDp 
the  view  that  the  evidence  upon  several  of  the  alleged  acts 
of  negligence  was  jnKufHcient  to  suHtain  the  judgment  be- 
low, says: 

"But,  however  that  may  be,  we  are  of  opinion  thin 
cannot  now  be  urged  as  a  cause  for  reversal,  because  ap- 
pellant asked  the  thirty-second  instruction  upon  the  theory 
that  it  was  not  liable  for  any  negligence  charged,  and  the 
court  gave  at  its  instance  several  instructions  in  whidi 
is  submitted  to  the  jury  the  question  of  any  and  all  negli- 
gence charged  against   it." 

That  the  case  before  us  falls  clearly 

'■  Eam^  MT-        within  the  scope  and  reason  of  the  rule  of 

au'w  Vrrnr :  *"  the  autlifinties  is  clear,  and  we  are  not  no* 

Hk^Sr instrac-    cniled  upon  to  define  its  limitations  or  the 

ivoftnute  'of       exceptions  thereto,  if  anv.     It  may  well  be 
ettoppel. 

that,   where   a   party  s  timely   objection  to 

the  sufficiency  of  the  evidence  has  been  overruled,  and  he 

has  made  unavailing  efforts  to  have  tbe  matter  treated  as 
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one  at  law,  and  the  question  ia  being  sent  to  the  Jar;  over 
his  protCBt,  a  request  bj  bim  for  instructions  in  harmony 
with  his  theory  of  the  case  will  not  estop  him  to  review  hie 
objection  to  the  sufiSciency  of  the  evidence,  both  in  a  mo- 
tion for  new  trial  and  upon  appeal.  Such  is  not  the  state 
of  this  record,  and  decision  upon  the  question  thug  sug- 
gested must  await  the  presentation  of  a  case  appropriate 
for  its  consideration. 

There  is  no  seriouB  dispute  in  this  case 
*■  tS" of  i^rtirt :  that    defeodaut    did    insure    the    deceased: 
primi^hic^  that  the  policy  or  contract  was  in  force  at 

the  time  of  Hatfield's  death;  and  that,  if 
his  death  was  the  result  of  "bodily  injury  sustained  through 
accidental  means,  and  resulting  directly,  independently 
and  exclusively  of  ail  other  causes,"  then  the  defendant  is 
liable.  Appellant  has  planted  its  defense  upon  a  denial 
that  such  was  the  cause  and  manner  of  the  death  of  the 
deceased,  and  upon  an  affirmation  of  the  fact  that  such 
death  was  the  result  of  disease,  and  not  of  accidental  in- 
jury. Upon  the' trial,  the  plaintiff  clearly  made  a  prima- 
facie  case  for  a  recovery.  Having  done  so,  it  is  difficult  to 
conceive  how  a  defense  resting  solely  upon  expert  opinion 
that  the  death  might  have  been,  or  wa»  in  fact,  the  result 
of  disease,  could  be  made  so  complete  and  impregnable  as 
to  make  the  issue  one  of  law;  but  be  that  as  it  may,  the 
defendant  accepted  the  hazard  of  voluntarily  going  to  the 
jury  upon  a  series  of  findings  submitted  at  its  request,  in 
which  all  the  vital  propositions  of  fact  in  support  of  its 
defense  were  separately  committed  to  the  arbitrament  of 
the  juiy.  Contrary  to  its  hopes  and  expectations,  the  jury 
has  negatived  each  and  every  one  of  those  propositions, 
and,  as  we  have  seen,  it  is  not  now  competent  for  appel- 
lant to  say  that  such  findings  are  without  support  in  the 
evidence.  The  verdict  is,  therefore,  not  vulnerable  to  the 
objection  as  made,  and  if  appellant  is  entitled  t6  a  new 
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trial,  it  must  be  founil  in  some  of  the  other  alleged  eiTOW 
assigned. 

This  concluBion  reudere  it  unueceasapy  for  us  to  review 
many  of  the  authorities  cited  to  us  in  the  briefs.  We  mny 
also  add  that,  even  were  we  uot  to  apply  the  rule  of  law 
just  discussed,  we  should  still  be  compelled  to  hold,  upon 
the  whole  record,  that  the  evidence  was  sufficient  to  lake 
these  questions  to  the  jury,  and  the  court  did  not  err  in 
BO  ruling. 

II.  In  the  second  proposition  advanced,  appellant  an- 
signs  error  upon  the  ruling  of  the  court  in  refusing  11  dif- 
ferent requests  for  instructions  to  the  jury,  because  conn- 
sel  say  they  were  correct  atateraents  of  tHe  law,  and  the 
subject  matter  of  them  was  not  fairly  or  correctly  covered 
by  any  of  the  instructions  given  by  the  court  upon  Its  own 
motion. 

We  cannot  extend  this  opinion  to  quote  t«  extenso  the 
many  requests  made,  and,  as  counsel  have  argued  them  in 
general  propositions,  we  will  speak  of  them  in  the  same 
mauuer.  It  may  be  conceded  that  some  of  them  contain 
appropriate  statements  of  the  law  applicable  to  the  case  ou 
trial,  but,  on  comparison  of  each  of  them  wltb  the  charge 
as  given  to  the  jurj',  we  find  no  correct  rule  asked  for  bT 
the  appellant  and  essential  to  a  proper  subnuBsion  of  tbe 
issues  which  is  not  fairly  covered  by  or  embodied  in  the 
instructions  given  by  the  court.  Otherji  of  the  requeMs 
refused  are  clearly  wrong;  as,  for  example,  two  of  them 
would  direct  the  Jury  that,  if  Hatfield's  death  did  not  occur 
within  one  year  from  tlie  date  of  the  policy,  July  11,  1911. 
there  could  be  no  recovery,  ignoring  the  conceded  fact  that 
the  insurance  contract  had  been  extended  an  additional 
year  by  renewal.  Others  are  more  argumentative  than 
otherwise,  and  have  no  appropriate  place  in  a  charge  to  a 
jury. 
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Tbe  general  asHigtiments  of  error  above  refei-red  to  are 
mit  suEtained  hy  the  record,  and  must  be  overruled. 

III.  The  third  proposition  is  that  the  court  erred  in 
refusing  a  requested  instruction  defining  the  meaning  of 
the  word  "accident,"  as  follows; 

"You  are  iustmcted  that  jin  accident  is  defined  to  Ix! 
tlje  happening  bT  chance  or  taking  place  unexpectedly,  not 
according  to  the  usual  course  of  thin^;  an  event  taking 
place  without  one's  foresight  or  expectation,  undesigned, 
sudden  and  unexpected..  An  event  happening  without  any 
hnman  agency,  or,  if  happening  through  human  agency, 
an  event  which,  under  the  circnmjitances,  is  unusual  and 
unexpected  to  tbe  person  to  whom  it  happens.  It  is  the 
happening  of  an  event  without  the  occurrence  of  the  will 
by  tbe  person  by  whose  agency  it  was  caused;  or  the  hap- 
pening of  an  event  without  any  human  agency. 

"Tbe  term  'accident,'  used  in  its  ordinary  and  popular 
seoEe.  means  the  happening  b;  chance;  taking  place  nn 
expectedly;  not  according  to  tbe  usual  course  of  thingt:. 
or  not  ad  expected.  If  an  injury  or  death  is  the  result  of 
a  man's  intentional  act,  it  is  not  an  accident;  but  if,  pre- 
ceding tbe  injury,  eometbing  unforeseen,  unexpected  and 
unusual  occurs  which  produced  the  injury,  then  the  injury 
has  resulted  from  accident  or  from  accidental  means. 

"A  person  may  do  a  certain  act,  the  result  of  which 
may  produce  what  is  commonly  called  accidental  injury 
or  death,  but  the  means  are  exactly  what  the  man  intended 
to  nee  and  did  use  and  was  prepared  to  use.  The  means 
were  not  accidental,  but  the  result  might  be  accidental ; 
and,  if  you  find  that  the  said  William  J.  Hatfield  placed 
himself  in  a  position  where  injury  or  death  would  follow,  so 
long  as  he  remained  in  such  position  and  injury,  and  death 
did  result  hy  reason  of  such  voluntary  position,  then  this 
Tould  not  be  an  accidental  injury,  and  you  should  find 
for  the  defendant." 
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Instead  of  inatructing  as  thus  requested,  the  court 
charged  ae  follows: 

"An  accident  is  any  event  happening  without  any  hji- 
man  agency,  or,  if  happening  through  hnman  agency,  an 
event  which,  under  the  circumstances,  is  unusual  and  un- 
expected to  the  person  to  whom  it  happened.  The  happen- 
ing of  an  event  without  the  concnrrenee  of  the  will  of  th^ 
person  by  whose  agency  it  waa  caused,  or  the  happening  of 
an  event  without  any  human  agency.  And  you  are  in- 
structed that,  if  such  an  accident  occurred  to  the  said  Wil- 
liam J.  Hatfield,  and  if  you  find  that  snch  accident  was  the 
moving  op  producing  caose  of  his  death,  without  which  his 
death  would  not  have  occurred,  and  that  his  death  resulted 
from  said  accidental  cause,  independent  of  all  other  causes, 
including  diseased  condition  of  his  body,  then  your  ver- 
dict should  be  for  the  plaintiff.  But  if  you  fail  to  so  find, 
your  verdict  should  be  for  the  defendant." 

"Accident"  is  one  of  those  words  which  seem  to  be  the 
subject  of  an  infinite  variety  of  definition,  though  the  es- 
sential thought  or  idea  thereby  represented  is  one  of  the 
commonest  and  most  familiar  character.  Tn  its  general 
and  popular  sense,  no  one  misunderstands  it,  but  no  one 
seems  as  yet  to  have  been  able  to  state  it  in  other  words  of 
such  ijt-ieutitic  or  critical  exactoe^s  as  to  command  univer- 
sal approval  even  of  those  who  speak  with  authority. 
There  are  many  words  in  everyday  use  among  people  gen- 
erally, 80  familiar  and  so  well  known  that  attempts  to  de- 
fine them  in  other  words  which  shall  be  at  once  full,  com- 
plete and  exact,  serve  to  cloud  rather  than  to  ciari^^'  their 
meaning  to  ordinary  comprehension.  This  the  courts  have 
quite  generally  come  to  recognize,  and  it  is  now  well 
settled  that  "accident,"  as  used  in  insurance  contracts,  is 
to  be  given  its  meaning  and  eflfept  as  employed  in  general 
usage.  Nevertheless,  while  conceding  this  to  be  correct, 
courts  still  persist  in  the  effort  to  critically  define  the  word. 
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exhausting  the  resources  of  the  language  ia  stating  and  re- 
stating the  meaning  of  the  word  in  ever  varying  formB, 
without  advancing  a  pace  nearer  finality  of  definition.  The 
precedents  in  which  the  subject  is  treated  are  too  nearly 
aumberless  to  justify  any  attempt  at  this  time  to  indulge 
very  largely  in  citation.  The  decisions,  or  many  acores  of 
them,  are  verj-  carefully  digewted  in  1  C.  J.  ;t!)0  et  acq., 
and  the  definition  adopted  by  a  decided  majority  of  the 
courts  stated  as  follows : 

"Accident  denotes  an  event  that  takes  place  without 
one's  foresight  or  expectation;  an  event  which  proceeds 
from  an  unknown  cause,  or  is  an  unusual  eSect  of  a  known 
cause,  and  therefore  not  expected;  chanoe,  casualty,  con- 
tingency, an  event  happening  without  any  human  agency, 
or,  if  happening  through  human  agency,  an  event  which 
under  the  circumstances  is  unusual  and  unexpected  by  the 
person  to  whom  it  happens;  something  unexpectedly  tak- 
ing place,  not  according  to  the  usual  course  of  things;  an 
unusual  or  unexpected  result  attending  the  operation  or 
performance  of  a  usual  or  necessary  act  or  event;  some- 
thing happening  by  chance;  a  mishap.'' 

It  is  enough  at  this  time  to  add  that  the  definition  of 
"accident,"  as  given  by  the  trial  court,  or  its  substantial 
equivalent,  has  been  often  approved,  and  ia  not  at  variance 
with  our  own  decisions.  It  is  substantially  in  the  lan- 
guage used  in  McQliiichey  v.  Fidelity  £  C'ufiualty  Co.,  8(1 
Me.  231,  and  quoted  approvingly  by  us  in  Gaines  v.  loiai 
.S.  r.  M.  Assn.,  lOe  Iowa  281,  285.  See,  also,  Bouvier'a 
Law  Dictionary,  and  United  Btates  Mut.  Ace.  Assn.  v. 
Bairy,  131  U.  S.  100.  Kor  does  it  in  any  esHcntiai  reKiM>ct 
differ  from  tlie  definition  requested  by  appellant,  except  in 
the  argumentative  application  of  the  rule  asked  for  in  Ruch 
request.  To  have  charged  as  thus  asketl  would  have  been 
to  utterly  mislead  the  jury  into  the  tJioiight  tliat,  if  Hat- 
field voluntarily  undertook  to  drive  the  screw,  and  in  ao  do- 
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ing  was  injured  by  glipping  or  falling  upon  the  screw 
driver,  tlien  sueli  injury  waa  not  accidentally  caused,  with- 
in the  meaning  of  the  policy, — a  rule  which,  if  carried  to 
its  logical  extent,  would  render  the  protection  of  an  acci- 
dent insurance  policy  the  merest  farce.  Practically  speak- 
ing, every  unexpected  or  unintended  personal  injury  may 
be  traced  in  some  of  its  lines  of  causation  to  the  voluntary 
act  of  the  victim.  For  instance,  he  is  a  hunter,  aud  is 
wounded  or  killc*!  hv  the  exphtaion  of  his  gun;  or  he  U  a 
carpenter,  and  the  ladder  which  he  is  cliutblng  slips  or 
breaks,  precipitating  Lim  to  the  ground;  or  a  woodEman, 
who  chops  down  a  tree  which  fallx  in  an  unexpected  direc- 
tion and  crushes  him;  or  a  swimmei',  who,  mistaking  hiu 
strength  or  skill,  ventures  too  far  from  shore  and  is 
drowned;  or  a  surgeon  or  cmbalmer,  whose  instrument 
Blips  and  wounds  his  hand,  inducing  fatal  blood  poison- 
ing; or  any  other  person  who  voluntarily  undertakes  uny 
kind  of  work,  or  mere  diversion,  and  in  so  doing  unex- 
pectedly and  unintentionally  sets  in  motion  some  force, 
bringing  upon  himself  an  iujnry;  or,  by  reason  of  some 
intervening  unlooked-for  event,  such  as  a  slip  or  a  fall,  or 
Ihe  breaking  or  the  slipping  of  the  tool  with  which  he  is 
employed,  he  is  seriously  hurt, — the  i*esult  in  each  and 
every  case  would  not  have  taken  place  had  the  person  suf- 
fering tlie  injury  not  voluntarily  placed  himself  in  the  po- 
sition where  he  received  the  lianii  complained  of;  hut  wi' 
think  no  court  would  for  a  minute  give  ear  to  the  construc- 
tion thiit  such  injuries  arc  n<it  clearly  accidents,  or  are  not 
cinist^<l  by  accidental  means,  within  the  meaning  of  the  lav 
and  of  the  contract  of  insurance, 

IV.     KiTor   is  also  assigned   upon   the 

''■  BBKo"  h^-     ^''^  conrl's  refusal  to  give  an  instruction  to 

Jury  *nwStiTing  the  clfect  that,  if  the  jnry  found  it  "equailv 

refused  instriic-  <'onsistent  that  the  death  of  Hatfield  mitrht 

have  be<>n  caused  by  accident  or  might  have 
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been  caused  by  disease  or  bodily  infirmity,  tliis  would  not 
make  out  a  case  of  death  through  accidental  menus,"  with- 
in the  meaning  of  the  contract.  In  this  we  think  the  conrt 
did  not  err.  The  rule  which  counsel  doubtless  had  in  mind 
is  one  having  its  most  important  application  to  cases  where 
there  is  no  eyewitness  of  the  death  or  injury  complained  of, 
and  the  truth  must  be  arrived  at  by  circumstantial  evidence 
nione.  The  substance  of  the  rule,  po  far  as  applicable 
here,  was  sufficiently  embodied  in  the  conrt's  instructions 
upon  the  burden  of  proof  and  preponderance  of  evidence. 
But  even  if,  as  a  technical  proposition,  the  instruction  was 
a  proper  one,  its  omission  worked  no  prejudice  to  the  ap- 
pellaot,  because  the  jury,  upon  a  question  submitted  at 
appellant's  request,  aflBrmatively  found  against  the  con- 
tention that  deceased  was  afflicted  with  any  disease  con- 
tributing to  his  injury. 

V.    The  exception  taken  to  the  order  of 
e.  PuiMHa:  court  permitting  the  plaintiff  to  amend  the 

or5S''w"cure  I>Ptition  by  alleging  the  renewal  of  the  in- 
Bh/htf*  *'^''  snrance  at  the  end  of  the  first  year,  cannot 
be  sustained.  The  omission  thns  cured  was 
clearly  a  mere  oversight,  though,  perhaps,  a  careless  one. 
Appellant's  conduct,  from  the  first  presentation  of  the 
claim,  was  an  implied  admission  that  the  contract  of  in- 
surance was  still  in  force  at  the  date  of  Hiitfield's  death, 
and  that  its  defense,  if  any,  was  based  solely  on  the  theory 
that  his  death  occurred  from  other  than  an  accidental 
cause.  Its  vigorous  opposition  to  the  allowance  of  the 
amendment  was,  of  course,  within  its  rights;  but  the  court 
was  too  clearly  within  its  discretion  in  overruling  the  ob- 
jection to  present  any  debatable  question.  That  the  rul- 
ing was  also  manifestly  in  the  interest  of  justice  and  fair 
play  is  seen  from  the  fact  that,  when  resistance  to  the 
amendment  was  found  unavailing,  and  appellant  was  re- 
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quired  to  produce  its  own  records,  tlie  renewal  of  the  in- 
Rurance  was  admitted  witliout  contest. 

VI.  Plaintiff  put  iu  evidence  the 
^ 'u5'nV;"^Jti™n'^  corresiiundence  between  Mrs.  Hatfield  and 
p!™^o("'  tiie  appellant,  iu  which  she  asked  to  be 
moBj.  furnished  blanks  to  enable  her  to  fiirniBli 

formal  pioof«  of  tbe  death  of  tUe  insured,  and  fippellant'!> 
refusal  of  her  request,  or  to  recognize  anj-  liability  on  ac- 
count of  such  death.  Among  appellant's  requests  for  in- 
structions was  one  to  the  effect  that  such  correspoudenoe 
or  proofs  were  not  to  be  considered  as  evidence  to  establisli 
the  fact»<  concerning  Hat&eld's  death,  but  nnl.v  as  bearing 
upon  tbe  question  as  to  whether  the  required  proofs  were 
furnished,  as  provided  by  tlie  contract.  The  only  pro- 
fessed purpose  of  the  offer  of  this  testimony  was  to  show 
acts  by  the  appellant  constituting  q  waiver  of  tbe  neces- 
sity of  formal  proofs,  and  we  cannot  assume  that  the  jury 
would  give  to  them  any  other  effect.  If  the  court  were  re- 
quired to  enumerate  to  the  jury  all  the  things  which  eacli 
item  of  evidence  does  wot  tend  to  prove,  instructions 
would  become  endless,  it  may,  and  sometimes  does,  hap- 
pen tUat  certain  testimony  is  of  such  character  as  may 
naturally  be  misapprehended  by  tbe  jury,  and  accorded 
weight  on  questions  to  which  it  has  no  proper  application, 
and  in  such  case,  n  cautionary  instruction  ait  here  aske<l 
would  be  entirely  proper.  Such  instructions  are,  however, 
largely  within  the  discretion  of  the  court,  and  refusal 
thereof  is  not  error. 

Further  exception  is  taken  to  the  re- 
:al  of  the  court  to  charge  with  respect  to 


8.  Trial:  iDBtnic- 


hjpotbeticai        the  jury  found  that  the  hypothetical  state- 
question.  .   .       .     ,        , 
ments  on  which  an  expert  opinion  is  based 

are,  "in  material  and  important  particulars,  incorrect,  nn- 

fair,  partial  and  untrue,"  then  the  answer  given  is  entitled 
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to  no  consideration.  The  request  embodiea  an  erroneous 
proposition  of  law,  in  that  it  permits  the  jury  to  ea.v  what 
are  and  what  are  not  the  materia)  and  important  features 
of  the  hypothesis  embodied  in  any  given  interrogatory. 
Ball  V.  Skinner,  134  Iowa  298,  .105.  The  reqnest  was  prop- 
erly refused. 

VII.  The  contention  that  there  was  no 
"'  DrMf*of '^iMH  ■      Vop^r  waiver  by  appellant  of  formal  proofs 

^*er:  bti-  „(  jngf,  jj;  „pj.  pustained  by  the  record.  It 
is  shown  withont  dispute  that,  promptly 
upon  the  death  of  Hatfield,  his  wife,  in  person  or  by  at- 
torney, notified  the  nppollnnt  thereof,  and  repeatedly 
asked  to  be  furnished  with  the  necessary  blanks  for  proof. 
Appellant  then  referred  pluiiitiff  to  its  examiner  at  Seat- 
tle. Applying  then  to  the  e.\aniiner  for  the  blanks  on  at 
least  two  oocasions,  tht-y  were  refused,  and  she  was  pointed 
to  the  result  of  the  post  mortem  examination  as  the  reason 
why  the  appellant  declined  to  consider  the  question  of  its 
liability  or  to  comply  with  her  reiiuest.  fnder  such  cir- 
cumstances, it  evidencea  something  of  hardihood  for  appel- 
lant, when  suit  is  brought  npon  the  claim,  to  set  up  a 
failure  to  furnish  fornihl  proofs  as  a  defense  to  plaintilTs 
right  of  recovery.  No  objection  was  ever  raised  on  that 
score  wlien  payment  was  demanded,  but,  on  the  contrary, 
the  refusal  of  the  demand  waR  placed  solely  on  the  ground 
that  the  aulo]>sy  disclosed  that  the  death  of  the  deceased 
was  the  result  of  natural  causes,  and  not  ot  accident.  The 
showing  of  waiver  was  so'clear  aud  undisputed  as  to  admit 
of  no  question.  Bloom  t-.  «tate  Ins.  Co.,  94  Iowa  359,  36.'^ ; 
Pray  v.  Life  Ind.  d  Sec.  Ins.  Co.,  104  Iowa  114,  118;  Steph- 
enson r.  Bankers  Life  .!«««..  108  Iowa  fi-IT;  Keane  r.  Crn- 
titry  Fire  Ina.  Co..  150  Iowa  058.  664. 

VIII.  Next  to  the  argument  that  the 
'**'nMr]r  dTtrav-     verdict   IS  not   supported   by  the  evidence. 

dtltemce'''""  ■    *''®  assigned  error  most  urgently  pressed 
ujion   our  attention  relates  to  the  overrul- 
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ing  of  appellant's  motioQ  for  a  new  trial.  As  we  have  be- 
fore said,  time  seems  to  have  been  extended  for  snch  mo- 
tion from  Ihe  entry  of  judgment,  on  February  19,  1915,  to 
March  6th  following.  The  motion  then  filed  was  based  en- 
tirely upon  alleged  errors  of  the  trial  court  in  its  rulingfl 
and  instructions,  sabstantiaily  such  as  we  have  already  eon- 
sidered.  On  April  3d  following,  an  amended  motion  was 
filed,  setting  up  a  new  ground  for  a  retrial  of  the  case  be- 
cause of  the  claimed  discovery  that  Maggie  Bell,  the  maid 
living  with  the  Hatfields  at  the  time  of  the  death  of  the  in- 
sured, would  testify  to  facts  concerning  the  circumstanceB 
of  the  alleged  injury  differing  very  materially  from  the  tes- 
timony given  by  the  widow,  and  tending  strongly  to  show 
that  deceased  was  not  injured  in  the  manner  or  to  the  ex- 
tent claimed,  and  that  he  died  from  disea^.  The  affidavits 
in  support  of  the  motion  were  those  of  a  Mr.  Harsh,  an 
examiner  in  the  employ  of  the  insurance  companies  inter- 
ested in  the  defense,  and  another  by  one  of  defendant's 
counsel.  The  first  affidavit  states  that,  upon  examining 
into  the  facts  and  drcumstances  of  Hatfield's  death,  the 
examiner  learned  that  Ma^ie  Bell  was  an  eyewitness  of 
the  facts  in  connection  with  the  alleged  accident,  and  that 
thereupon,  he  made  an  effort,  by  correspondence  and  by 
wire  and  by  employing  assistance,  and  later  by  making  a 
personal  trip  from  Res  Moines  to  Or^on,  to  locate  Maggie 
Bell,  but  was  unable  to  do  so  until  March  20,  1915,  when, 
through  persons  at  I'orttand,  Oregon,  be  found  that  she 
was  living  at  Marelifield  in  that  state.  Thereupon,  through 
the  assistance  of  others,  a  sworu  statement  by  MiBS  Bell 
was  procured.  lie  further  says  that,  when  he  personally 
visited  Ort^on,  lie  applied  to  Mrs.  Hatfield  to  ascertain 
where  he  could  find  the  desired  witness,  bnt  the  widow  pro- 
fessed not  to  know  her  residence  or  address.  He  then 
proceeds  to  state  what  the  said  Maggie  Bell  would  have 
testified  to,  had  she  been  a  witness  on  the  trial.     Without 
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'letting  it  out  at  lengtli,  it  ui^y  be  said  that  Huch  evidence, 
if  given,  would  have  afforded  material  support  to  tlie  tlieorj 
of  the  defense.  The  affidavit  of  the  attomej  is  to  the  ef- 
fect that  Mr.  Harsh  had  been  active  iu  investigating  the 
facta  of  the  case  for  the  use  of  the  defense;  that  the  af- 
fiant had  frequent  talks  with  ITarsh  concerning  the 
whereahot)t«  of  Maggie  Bell;  and  that  he  had  at  all  times 
yuderstood  from  Har.sh  that  he  had  made  diligent  effort 
to  find  the  naid  witueas,  but  without  avail  until  March  20, 
1915;  and  that,  until  that  time,  he  knew  nothing  of  what 
sooh  witness,  would  testify  to.  He  further  sa,vs  that  he  has 
read  the  original  affidavit  of  Maggie  Bell  and  the  state- 
ments made  in  the  affidiivit  hy  Hnrch,  and  that  he  believes 
that,  if  Miiis  Bell  were  present  as  a  witness,  she  would 
testify  Bubetantially  as  stated  by  Uarsh. 

In  resistance  to  the  motion  for  a  new  trial,  the  plain- 
tiBf  presents  the  affidavits  of  Mrs.  Ilatfleld,  of  two  lawyers 
who  represented  her  in  Portland,  and  of  one  of  her  at- 
torneys in  charge  of  the  litigation  here.  Mrs.  Ilutfield  ad- 
mits that  Harsh  called  upon  her,  making  inquiry  generally 
into  the  circumstances  of  tier  husband's  death,  and,  among 
other  things,  asked  where  Maggie  Bell  was  to  be  found. 
Id  reply  thereto,  she  told  him  tliat  Mu^ie  had  gone  to 
the  home  of  her  brother,  in  Norway,  Oi"egon,  but  further 
told  him  she  understood  that  the  girl  had  left  Norway,  hut 
afSant  was  in  commmiication  with  her  by  letter  and  would 
soon  know  where  t>he  was;  and  if  Hartih  desired  to  know, 
she  would  then  he  glad  to  give  her  address.  Soon  there- 
after, affiunt  did  ascertain  the  addi-ess,  but  Harsh  never 
inquired  further,  and,  had  he  done  so,  she  would  have  given 
him  the  information.  The  affidavits  of  the  Portland  at- 
torneys state  (hat  Mr.  Harsh  caile<l  upon  them,  and  that, 
in  conversation  with  them,  they,  or  one  of  them,  informed 
him  whei-e  Maggie  Bell  had  gone.  They  further  say  that 
Harsh  (-xpi-ensed  his  confidence  that  the  companies  had  a 
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perfect  defense  in  the  testimony  of  the  medical  experts, 
and  said,  in  substance,  that  he  did  not  care  what  Maggie 
Bell  or  Mrs.  Hatfield  might  say,  for  he  did  not  think  pJain- 
tiff  would  ever  get  her  case  to  tbe  jury.  The  general  ef- 
fect of  the  affidavit  of  plaintiff's  attorney  at  Des  Moines  U 
that  he  bad  several  interviews  with  defendant's  counsel. 
Mr.  Sullivan,  about  taking  depositions  at  Portland;  that 
Mr.  Sullivan  expressed  his  purpose  to  rely  wholly  upon  the 
expert  testimony  of  the  medical  witnesses,  at  no  time  men- 
tioning Maggie  Bell,  or  any  desire  to  obtain  her  preseace 
or  testimony.  He  further  says  that,  pending  the  trial, 
when,  upon  au  amendment  to  the  petition,  defendant  bad 
a  right  to  a  continuance,  Mr.  Sullivan  refused  to  accept  a 
continuance,  but  insisted  that  tbe  trial  go  on  to  a  flniab. 
In  rebuttal,  the  second  affidavit  of  Harab  was  submitted, 
denying  the  statements  made  by  Mrs.  Hatfield  and  her  Port- 
land attorneys. 

In  denying  tbe  motion  thus  made  and  resisted,  we  are 
very  clear  that  the  court  did  not  abuse  the  discretion  with 
which  it  id  vested  in  such  mittters.  In  so  far  as  tbe  affi- 
davits of  Harab  and  Sullivan  tend  to  show  diligence  in 
ascertaining  the  location  of  Maggie  Bell,  or  in  obtaining 
her  testimony  upon  tbe  trial,  such  alleged  facts  are  fairly 
put  in  issue  b.v  the  affidavits  filed  in  resistance,  and  tbe 
finding  of  the  trial  court  thereon  has  the  effect  and  cod- 
clusiveuesK  of  llie  vei*dict  of  a  jury.  It  seems  quite  in- 
credible, if  the  strong  desire  to  obtain  this  testimony  was 
not  of  later  birth,  tbat  the  location  of  the  witness  could 
not  have  been  discovered  during  the  nearly  two  years  in- 
tervening between  tbe  death  of  Hatfield  and  the  trial  of 
the  case.  Indeed,  it  is  much  easier  to  infer  that,  as  Maggie 
Bell  was  living  in  plaintiff's  family  at  the  time,  and  was 
one  of  the  witnesses  signing  tbe  proofs  of  Hatfield''8  death, 
the  companies  looked  upon  her  as  a  witness  who,  if  not  hos- 
tile to  them,  would  at  least  be  friendly  to  the  plaintiff. 
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and  were  content  to  leave  her  undisturbed  until  the  ad- 
verse result  of  the  trial  atimwlated  them  to  redoubled  ef- 
forts. This  thought  is  emphasizefl  by  the  fact  that  appel- 
lant went  to  trial  without  application  for  time  or  motion 
for  continuance  to  secure  the  attendance  of  such  witneaa  or 
to  obtain  her  deposition.  It  Ib  also  a  matter  of  some  sig- 
nificance that,  while  tlie  appellant  claims  to  have  posses- 
sion of  the  affidavit  or  sworn  statement  of  Maggie  Bell, 
it  wa^  withheld  from  the  court,  and  the  statement 
of  Mr.  HarKh  alone  is  relied  upon  for  the  matter  which  he 
hopes  to  prove  by  her.  It  is  further  to  be  said  that  the 
statements  of  Harsh,  tending  to  show  his  diligence,  are 
exceedingly  indefinite  and  general,  and,  if  we  except  his 
call  upon  Mrs,  Hatfield,  are  made  up  of  conclusions  rather 
than  of  specific  facts.  Tiiere  is  no  reversible  error  in  the 
refusal  of  a  new  trial. 

Finding  no  ground  for  disturbing  the  judgment  ap- 
I>ealed  from,  it  is,  therefore, — Affirmed. 

GAYSon,  C.  .!.,  and  Preston,  J.,  concur. 

Evans,  J.,  concurs  in  the  result,  but  does  not  wish  to 
be  bound  bj  the  discussion  as  to  tbe^  effect  of  requests  for 
instructions  or  special  findings  upon  the  right  of  a  party 
asking  same  to  deny  the  sufficiency  of  the  evidence. 


W.   H.  HooPKS  &  Sons,  Appellee,  v.  F.  H.  Simpson  Riuit 
Company,  Appellant. 

SAXES:  Performance  of  Contract — Inspection  Prior  to  PaTment— 
AaRiunirtloii  of  Dominion  over  Property.  Full  Inspection  by  ven- 
dee of  property,  prior  to  paying  therefor,  ae  contemplated  by  an 
executory  contract  of  sale  of  property  by  description,  followed 
by  aasumptlon  o(  full  dominion  thereover  by  vendee,  rellevee 
tbe  vendor  of  all  responsibility  aa  to  the  goodness,  fitness,  or 
quality  ot  the  property.  So  beld  In  a  sale  ^t  apples. 
Vol.  180  Ia.— E3 
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Appeal  from  Muncatine  Distrk-t  f'ourt.^—M..  F.   Donboas, 
Judge. 

Saturday,  March  17,  1917. 

Rehbarinq  Denied  Tuesday,  June  26,  1917. 

Aciio.x  to  recover  damages  for  breach  of  both  an  ei- 
press  and  implied  warrauty,  growing  out  of  the  sale  of 
three  carloads  of  apples  b.v  defeudant  to  plaintiff.  De- 
fendant denied  the  alleged  warranties,  pleadetl  that  plain- 
tiff accepted  the  apples  after  inspection,  and  waived  anv 
warrauty  thereof.  It  also  pleaded  that  plaintiff  took  pos- 
session of  the  apples  without  paying  for  the  same,  and  there- 
after, and  after  notice  or  knowledge  of  their  condition, 
paid  for  at  least  two  of  the  cars,  and  waived  whatever 
warranty  may  have  been  made  thei-eof.  It  also  alleged 
that  plaintiff  never  in  fact  paid  for  the  apples,  and  thai 
it  had  uo  right  to  rescind  the  contract  for  the  puri'haae 
thereof,  or  to  recover  damages  ou  account  of  the  sale.  On 
these  issues,  the  case  was  tried  to  a  jury,  resulting  in  a 
verdict  and  judgment  for  plaintiff,  and  defendant  appeals.— 
Reversed. 

/>.  V.  (t  K.  S.  Jackson,  for  appellant. 
./.  F.  Devitt,  for  appellee. 

Deemer,  J. — 1.  Plaintiff  is  a  copart- 
SiLEs :  per  iierstiip,  engaged  in  buying,  selling  and  sliip- 
conirnft:  In-      pitig    fi'uit   and   vegetab!e3,   with   its   home 

apectlon    prior       '       **  " 

to  pflvmpnt:  offit-e  at  Muscatlnc,  Iowa,  and  defendant  is 
p^^riy"  "''"  ''  <'"''poi"iili<>n  engaged  in  the  same  business 
at  Flora.  Illinois.  On  October  l:{th.  ISth 
and  22{l,  plaintiff  ordered  of  defendant  three  cars  of  ap- 
ples, one  to  be  shipped  to  Ironwood,  Michigan,  another  to 
Plainview,  Minnesota,  and  the  third  to  What  Cheer.  Iowa. 
It  is  claimed  that  each  and  every  car  was  warranted  and 
represented  to  lie  No.  1,  good,  merchantable,  sound  stock. 
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and  fnrtbei'  that,  as  Itotli  |)iU'tieH  uiiderstuud  that  the  ap- 
ples were  for  consumption  an  food,  and  plaintiff  bad  uo 
opportnnitv  to  inspect  the  same,  there  was  an  implied 
warrantr  that  the  Hame.  when  delivered,  should  be  fit  for 
the  purpose  intended.  It  avers  that  the  apples  as  shipped 
did  not  correspond  with  either  the  express  or  implied  war- 
ranty ;  that  they  were  decayed  and  wormy  and  not  suitable 
for  food.  We  understand  that  the  plaintiff  does  not  claim 
to  have  rescinded  the  sale,  but  its  claim  is  for  damages  suf- 
fered by  it  due  to  defendant's  breach  of  warrant.?.  We' 
nhaU  notice  the  defenses  as  we  proceed. 

Defendant  honored  plaiutitf'!)  order,  and  shipped  the 
^oods  to  the  points  designated  in  the  several  orders.  The 
g;oodH  were  consigned  to  defendant's  own  order,  and  bills 
of  lading  for  each  car  were  issued  to  defendant's  order, 
with  the  notation,  "Notify  W,  H.  Hoopes  &  Co."  Aa  plain- 
tiff did  its  banking  business  at  Muscatine,  defendant  drew 
its  three  drafts  for  the  purchase  price  of  the  apples,  at- 
tached bills  of  lading  thereto,  and  forwarded  them  to  the 
Muscatine  State  Bank  for  collection.  Representing  that 
it  wished  to  inspect  the  apples  before  paying  for  them, 
plaintiff  inducetl  the  bank,  without  the  knowledge  of  de- 
fendant, to  surrender  the  bills  of  lading  to  the  plaintiff,  but 
the  drafts  were  not  paid  until  afterward.  The  draft  (or 
the  Ironwood  car  was  paid  November  14,  1914,  and  tlie 
drafts  for  the  other  two  care  were  paid  on  the  day  this 
action  was  commenced,  when  the  amount  thereof  was 
turned  over  to  the  bank ;  but  the  bnuk  was  immediately 
garnished  upon  an  attachment  issued  in, this  case,  and  de- 
fendant has  never  received  the  money.  The  first  car  was 
shipped  to  Ironwood,  Michigan.  The  apples  Were  there  in- 
spected by  one  Lobb,  a  local  broker,  acting  for  plaintiff, 
and  sold  and  delivered  to  a  customer  at  that  point.  As 
the  customer  claimed  they  were  not  as  represented,  they 
were  finally  sold  to  it  nt  flOc  per  hundredweight,  f.  o.  li. 
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IroQWOod.     Defendant  received   the  following   letter  from 
the  plaintiff  with  reference  to  this  and  other  cars: 

"Mu8::atine,  Iowa,  Oct.  ,11,  1914. 

"F.  H.  SinipBou  Pruit  Co.,  Flora  111.  Gentlemen :  C.  B. 
&  Q.  car  No.  112803  was  rejected  at  Ironwood,  Mich.,  and 
we  are  having  same  sold  on  commission.  Onr  people  re- 
port very  inferior  stock  with  considerable  rottage.  We  did 
not  write  yoo  at  the  time  of  this  rejection,  tbinklng  car 
would  be  better  after  they  got  into  it. 
'  "We  yesterday  received  rejection  on  Illinois  Central 
car  390984,  and  our  customer  sent  us  a  sample  of  the  apples 
by  parcel  post,  which  certainly  are  a  bad  lot.  Our  people 
at  Darlington  advised  it  would  be  hard  to  find  a  perfect 
apple  in  the  whole  car,  and  that  nearly  every  apple  ia 
Bpecked.  Now  we  settled  with  our  Sigoumey  people  on 
car  received  there  and  took  quite  a  loss,  and  our  Sigoor- 
ney  customer  was  up  to  call  on  us,  and  told  the  writer  that 
the  car  had  a  heavy  shrinkage  from  rottage  and  specks. 
We  expected  a  car  of  good  orchard  run  apples,  to  be  sonnd 
and  free  from  rots. 

"Car  No.  6714  to  Eyota,  Uinn.,  was  rejected,  and  we 
sold  same  to  Elkton,  R.  D.,  and  don't  know  how  we  will 
come  out  on  the  new  sale. 

"These  rejectiona  from  such  widely  separated  parties 
would  indicate  that  this  stock  must  be  very  poor,  and 
that  rottage  complained  of  by  all  parties  must  be  in  the 
car,  and  that  your  loaders  have  been  running  in  some  drops 
and  rots,  possibly  in  your  absence,  as  we  do  not  think  yon 
would  countenance  any  such  loading  if  you  were  present. 
We  have  tisked  our  people  to  let  U3  have  full  report  on  cars 
and  will  do  what  is  right  with  them  and  will  submit  to 
you.  We  are  working  on  a  very  close  margin  of  5c  to  10c 
per  cwt. 

"Yours  truly,  W.  H.  Hoopes  &  Sons." 

TIk?  car  shipped  to  Eyota,  Plainview,  Minnesota,  wai 
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inspected  bj  plaintiff's  agent  at  tbat  point,  and,  accord- 
ing to  the  letter,  delivered  to  Elkton,  Soath  Dakota.  This 
car  was  rejected  by  the  buyer  and  abandoned  to  the  rail- 
way company  as  worthless.  The  What  Cheer  car  was  re- 
sold to  a  man  by  the  name  of  Beisman.  On  October  Si. 
1914,  plaintiff  notified  defendiant  of  the  rejection  of  this  car. 
and  that  it  had  adjusted  the  matter  by  allowing  the  pur- 
chaser a  disconnt  of  20c  per  hnndred.  The  car  shipped  to 
Ironwood  was  paid  for  by  plaintiff  November  1&,  1914.  The 
agreed  price  for  the  car  was  as  follows:  I168.S8  for  the 
What  Cheer  car;  |162.20  for  the  Plainview  car;  and  fl 72.99 
for  the  Ironwood  car.  Plaintiff  claims  that  the  Plainview 
car  was  worthlens,  and  that  it  received  nothing  therefor. 

There  was  safflcient  testimony  to  take  the  case  to  the 
jury  on  the  proposition  that  defendant  misrepresented  the 
character  of  the  apples,  or  that  there  was  a  breach  of  war- 
ranty made  before  the  sale,  and  that  plaintiff  suffered 
some  damage  on  account  thereof.  But  it  is  arguad,  first, 
that  the  court  erred  in  not  permitting  defendant  to  'ahow 
how  and  for  what  purpose  plaintiff  got  the  bills  of  lading 
without  paying  the  drafts  attached.  During  the  trial,  de- 
fendant offered  to  show  that  the  bills  of  lading  were  sur- 
rendered by  the  bank  to  the  plaintiff  for  the  purpose  of 
making  an  inspection  of  the  apples,  and  that,  pursuant 
thereto,  an  inspection  was  made  by  plaintiff,  or  its  agent, 
before  any  complaint  was  made.  We  think  this  testimony 
flhoald  have  been  received. 

The  testimony  shows  that  the  bills  of  lading  were 
turned  over  by  the  bank  so  that  the  apples  could  be  in- 
spected, and  that  plaintiff  then  guaranteed  payment  of  the 
drafts;  but  there  is  no  definite  showing  that  the  apples 
were  immediately  inspected,  and  defendant  was  deprived 
of  tile  right  to  show  that  they  were  immediately  inspected. 
The  record  also  shows  that  plaintiff  did  not  pay  for  the 
goods  until  long  after  it  knew  they  were  not  as  represented. 
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The  uffei'ed  tentimuuv  would  have  tended  tu  show  that  the 
sale  was  b,v  description,  and  that  the  vendee  was  entitlfit 
to  examine  the  goods  l)efore  accepting  them,  and,  upon  Biirb 
examination,  to  receive  or  reject  the  same.  And  if,  upon 
mere  view,  it  can  be  determined  whether  or  not  the  goods 
were  of  the  liind  described,  the  acceptance  thereof  b.v  tbc 
vendee,  or  the  disposition  of  the  same  as  bis  own,  amounts 
to  a  waiver  of  the  defects,  and  he  cannot  be  heard  to  com- 
plain. 

We  understand  the  law  to  be  well  settled  that,  whra 
goods  are  tendered  by  the  seller  in  performance  of  an  eiec- 
ntory  contract  of  sale,  and  accepted  by  the  buyer  after 
opportunity  of  inspection,  without  objection,  the  purcbaRer 
is  liable  for  the  price  agi-eed  upou,  uiileo«  thei-e  be  warrant) 
intended  to  survive  the  acceptance.  Allison  r.  Vavgkau. 
40  Iowa  421;  IlinthJiorn  v.  Hteimrl.  49  Iowa  418;  \faH-eg 
v.Swartz,  fiO  Iowa  710. 

The, same  doctrine  applies  where  there  is  a  breach  of 
au  implied  warranty.  See  Berthold  r.  SeeiTta  Mfg-  Co.. 
89  Iowa  506.  Of  course,  there  may  be  a  warranty  which 
will  survive  the  sale,  and  which  may  be  enforced  after  de- 
livery and  acceptance  of  the  projierty.  But  this  n8nall.T 
applies  to  property  subject  to  inspection,  or  definitely  89- 
<«rtiiined  property  which  is  the  subject  of  sale. 

Here  there  were  no  words  of  warranty,  and  no  pa^ 
ticular  apples  were  the  subject  of  a  sale.  Any  which  wonld 
answer  the  description  could  have  been  furnished  by  tbr 
seller,  aud  plaintiff  was  not  bound  to  accept  any  which  were 
tendered  him  in  performance  of  the  agreement  unless  thev 
complied  with  the  description  given  of  the  apples.  David- 
son V.  Umith.  14;{  Iowa  124,  involved  a  specific  car  of 
melons  to  be  delivered  to  the  buyer  at  Des  Moines  for  ship- 
ment to  Webster  City,  No  right  of  inspection  was  involved 
in  that  case,  aud  the  sale  was  treated  as  an  executed  one 
on  delivery  of  the  projyerty  to  the  carrier.     In  mOst  of  the 
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rases  relied  upon  in  support  of  a  contrary  rule,  the  pur- 
chase price  waa  paid  before  inspection,  or  it  was  not  paid 
at  all.  .  Here  it  was  paid  after  full  inspection  and  knowl- 
edge of  the  defects  in  the  goods.  Thinking  that  it  had 
the  right  to,  and  that  it  was  its  duty  to  inspect,  according 
to  the  offered  testimonv,  it  secured  the  hills  of  lading,  made 
an  inspection,  and  then,  without  giring  any  notice  of  its 
intended  action  to  the  defendant,  handled  the  goods  as  its 
own ;  and,  under  the  authorities,  this  relieved  the  seller 
from  all  responsibility  as  to  the  goodness,  fitness  or  quality 
of  the  property.  See  cases  hitherto  cited,  and  Allison  v. 
VaugJmn,  40  Iowa  421;  Electric  S.  B.  Co.  v.  Waterloo,  C. 
F.  d  N.  H.  Co.,  138  Iowa  369;  mnnea^olis  Setting  Co.  r. 
Cotcin  rf  Co.,  153  Iowa  129.  The  last  cited  case  goes  over 
the  gronnd  (juite  thoronghly,  and  points  out  the  distinction 
between  this  line  of  cases  and  I'pton  3Ifg.  Co.  r.  ffiiiske, 
fi9  Iowa  557,  and  Aultman  i;.  Tlieirer,  34  Iowa  272. 

II,  Defendant  afiked  inBtructions  along  the  lines  here- 
tofore suggested,  which  the  court  refused  to  give,  and  also 
ex<«pted  to  the  instructions  because  this  issue  was  not  sub- 
mitted to  the  jury.  White  the  testimony,  by  reason  of  the 
conrfs  rulings,  was  not  strong  on  this  point,  we  think 
there  was  error  both  in  the  giving  and  in  the  refusal  to  give 
the  instructions  referred  to. 

III,  Some  reference  is  made  to  the  fact  tbat  the  trial 
court  submitted  the  rane  as  if  there  were  both  an  express 
and  an  implied  warranty,  and  tbat  this  was  error.  We 
find  no  exceptions  which  pi^operly  raise  this  question,  and 
need  give  it  no  further  attention  than  to  say  that  the  so- 
called  implied  warranty  was  stated  to  be  practically  the 
same  as  the  expi-ess  one.  so  that  no  prejudice  resulted  to 
defendant  in  any  event.  Some  confusion  is  found  in  the 
argument  in  the  use  of  terms.  If  is  suggested  that  an  ex- 
press warranty  necessarily  means  a  written  one.  Of  course, 
this  is  not  true.     An  expresR  contract  of  any  kind  may  be 
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either  oral  or  in  writing.  Aa  implied  one  is  never  id  writ- 
ing, but  growa  out  of  the  nature  of  the  transaction. 

Other  matters  need  not  be  noticed,  as  they -are  not 
liiielj  to  arise  on  a  retrial.  For  the  errors  pointed  ont, 
the  judgment  must  be,  and  it  is, — Reverted. 

The  foregoing  opinion  was  prepared  by  Justice  Deenier, 
now  deceased,  and  is  adopted  as  the  opinion  of  the  court. 

OAYNoa,  C.  J.,  LadDj  Evans  and  Fbeston,  JJ.,  concur. 


Arnold  Liddlb  et  al.,  Appellees,  v.  Mai'i>  E.  Salteb  et  al., 
Appellants. 

WnxS:     Validity— VndQ«    Inflnouce — Grldcnce.      Direct    evidence 

1  of  undue  influence  Is  not  neceeeary.  Tbe  condition  of  dece- 
dent's mind,  tbe  Inequalities  of  the  will,  the  lack  ot  obligation  of 
deceased  to  the  prloclpal  devisee,  the  former  strained  relntlons 
between  the  testator  and  devisee,  the  precipitate  way  In  which 
the  devisee  secured  control  of  testator's  property,  and  other  like 
and  attending  circumstances,  TtMj  amply  present  a  Jury  ques- 
tion on  tbe  issue  of  undue  Influence. 

WXLi:>S:    Validity— Undno  Inflaence — Ftdudaiy  B«latiODa.     Prlnd- 

2  pie  recognized  that  a  presumption  of  undue  Influence  doe*  not 
arise  from  the  fact  that  testator  and  devisee  occupied  fiduciary 
relatlona, 

WIIiLS:     Testamentary  O^adty— Evidence— Non-Expert  Opinion— 

3  Trivial  Facts.  Non-expert  opinions  as  to  the  sanity  of  tentator. 
though  In  part  based  on  apparently  trivial  clrcamstances,  mar 
be  sufficient  to  create  a  jury  question  on  the  Issue  of  mentti 
competency  when  aided  by  the  fait  that  testatrix  was  feeble, 
was  an  eplleptb;,  was  aflltcted  with  hysteria,  and  bad.  by  her 
conduct,  manifested  inability  to  keep  control  of  her  property. 

WHiLS:     TeBtunentary    Oapadty— Non-Expert  Opinions— Detail  of 

4  Facts.  Kvldence  revealing  a  Berles  of  acta  by  testatrix,  aorae 
apparently  trivial  and  others  concedediy  out  of  the  ordlnarj, 
reviewed,  and  held  to  afford  proper  basis  lor  non-expert  opin- 
ions on  the  issue  ot  Insanity. 

APPEAIi  ANB  EBBOB:     Assignment  ot  Etror — SolHeiMicy.    An  u- 

5  signment  of  error  which,  it  considered,  would  force  the  court  to 
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wander  aimlessly  througti  the  record  In  quest  ol  errors,  will  be 
wholly  disregarded.  So  held  where  the  nsaignment  was:  "The 
court  erred  In  admitting  certain  evidence  offered  by  contest- 
ants and  objected  to  by  proponents  as  shown  by  the  ofBcial  re- 
porter's notes." 

WHiIiS:     Valldltr— Undue    lullnence — Evidence— Acts    and    SUte- 

6  msnta  hy  Ono  of  Sevaral  DevlseaE.  Statements  made  and  things 
done  in  the  presence  of  a  deceaeed  testator,  prior  to  the  execu- 
tion of  a  will  or  shortly  thereafter,  by  one  who  was  a  devisee 
under  the  will,  and  who  was  accused  of  having  exercised  undue 
Influence  over  testator  In  the  execution  of  testator's  will,  and 
tending  to  show  dominance  over  testator  or  a  desire  to  penuade 
testator  with  reference  to  the  disposition  of  his  property.  Is 
admissible  even  though  the  one  making  the  statements  or  doing 
the  things  is  only  one  ot  several  devisees  under  the  will. 

WTWEBSBSi     Oontfstencr — Transaction    with    Bscessed — Showing 

7  of  Non-Participation  by  Witness.  Conceding,  arguendo,  that, 
when  an  interested  witness,  within  Section  4604,  Code,  1S97,  is 
asked  to  detail  a  conversatloo  had  la  the  presence  of  a  deceased, 
it  should  be  first  affirmatively  shown  that  the  witness  did 
not  participate  In  the  conversation,  yet  permitting  an  answer 
Without  such  showing  is  nonprejudicial  when  the  answer  re- 
vealed the  fact  that  the  witDese  did  not  participate. 

AFP£AJ>  ANH  EBBOB:    Harmless  Error— Improper  Exctauloii  of 

8  Evidence— Subsequent  Becoptlon.  Improper  rejection  of  evi- 
dence followed  by  the  subsequent  reception  of  substantially  the 
same  evidence  renders  the  former  error  harmless.  So  heltl  as  to 
the  rejection  of  evidence  bearing  on  the  mental  competency  of 
a  testatrix. 

WTTJ-ft-    VaUdlty— Undue    Influence — Instroctlona — Confusing    Oon- 

9  trOUlng  and  Non^wutraUlng  Elements.  Instructions  on  an  Issue 
ot  undue  influence  which  so  contuse  controlling  and  non-con- 
trolling elements  as  to  render  the  Instructions  misleading  and 
diSlcult  of  analysis,  are  wholly  bad,  and  constitute  error. 

APPBAL   ABB    EBBOB:      Hazmless   Enoi— Wills— Ulslsadlns   In- 
10    strnctlon — AfflimatlvB  Finding  on  Issnos — Effect.     An   affirma- 
tive finding  by  a  Jury,  under  adequate  evidence,  that  a  will  was 
th«  product  of  both  mental  in'-ompetency  and  undue  influence, 
may  render  confusing  and  misleading  Instrnctlona  harmless  on 
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TRIAL:  Veidlct — Special  IntenogatorteB — ^Noa -Submlsaiou  to  Coon- 
11  sel— Effect.  Special  mterroRatorles  proiierly  Biibmltted  to  the 
Jury  by  the  court  on  its  own  motion  need  not  be  first  subroltted 
to  counsel  (or  one  ot  tbe  partlee  even  though  counsel  tor  the 
other  party  had  askeil  submission  of  guiintont tally  the  same  in- 
terrogatorles  as  glvpn  by  the  court.     (Section  3727.  Code,  1897.) 

ApiHtil  from  Bl'ick  Hatrk  District  Court.—  V.  W.  Mi'llax, 
Judge. 

TrBSDAY,  June  26,  11)17. 

Sarah  0.  Ornrely  died  testate  AiigUBt  20,  1914.  The 
admission  of  tier  will  to  probate  was  contested  and  it  set 
aside.     Tlie  proponents  appeal. — Affirmed. 

M.  J.  Buttvrpeld  and  Metira  li  Lawjoy.  for  appellantH. 

Sager,  Smect  li  Ediiardt.  for  api)elleeK. 

Laud,  J.-— ("harles  (ira('e!_v  died  Jauuarv  H,  1914,  Iciiv- 
ing  uo  issue,  but  leaving  property  valued  at  lesti  than 
f7,500.  Tlii.s  descended  to  his  wife,  t^arali  C.  Gracel.v,  who 
died  August  20th  of  the  t^unie  year.  S]i«  left  personal  prop- 
erty and  realty,  the  latter  estimated  at  $22,000.  and  in  her 
will  devised  her  home,  valued  at  $6,0(10,  to  Maude  E.  Salter. 
an  insurance  policy  on  her  life  to  her  brother,  Arnold  Li<l- 
dle,  and  directed  that  her  executor  reduce  all  other  proji 
erty  to  money  and,  after  discharging  debts,  pay  the  First 
<'hurch  of  Chriift  in  Waterloo  |30«,  Vance  and  Myrtle  Sal- 
ter, children  of  Maude  E.  Halter.  $200  each,  and  directed 
that  the  residue  be  divided  so  as  to  giveji  sister  of  her  hus- 
band's one  third,  a  sister  one  tliii'd,  and  one  ninth  each  to 
a  nephew  and  two  nieces  of  her  deceased  husband's.  Maude 
E.  Salter  was  designated  as  executrix.  Upon  the  filing  of 
this  will,  a  brother,  sister,  and  son  of  a  deceased  sister's 
filed  objections  to  its  admission  to  probate  on  the  grounds 
that  the  testatrix  was  of  unsound  mind  at  the  time  of 
siirning  the  will,  and  that  it  was  procured  through  the  iin- 
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dne  tnlluence  of  Mrs.  Salter  and  her  children.  Excep- 
tions are  taken  to  22  rulings  on  the  ndmissibilitv  of  evi- 
dence, 2  instructions,  the  giving  of  2  special  interrogato- 
ries, and  overruling  a  motion  to  direct  a  verdict  for  pro- 
ponents. 

I.     The  sufBciencT   of  the   evidence   to 
^-  Jf,'V''u'd""i''"     *""^t"'"  thP  verdict  may  as  well  be  disposed 
dOTcT'  "^"       "^  •''*  *''*  outset,  and  first  as  to  the  evidence 
of  undue  influence.     The  record  is  without 
direct  evidence,  as  is  usual  in  such  cases,  but  tTie  circum- 
stances were  such  as  to  rightly  carry  this  issue  to  the  Jury. 

Decedent  and  hep  husband  were  without  issue,  their 
only  child  having  died  in  infancy.  Besides  a  brother  and 
sister,  mentioned  in  the  will,  the  son  of  a  deceased  sister 
survived  testatrix.  Immediately  after  the  death  of  her 
husband,  her  brother  insisted  that  she  take  up  her  residence 
with  him,  but  she  could  not  leave  the  old  home.  She  in- 
vited Mrs,  Breynan  to  live  with  her,  but  the  latter  de- 
clined, owing  to  then  having  a  broken  arm.  Miss  Steinel 
came  from  Mrs.  Salter's  to  stay  with  her  a  short  time.  On 
January  16th,  less  than  two  weeks  after  her  husband's 
death,  P.  C.  Ritz.  an  attorney,  an  aci]uaintiince  of  Mrs. 
Salter's,  was  invited  by  telephone  to  call  at  her  house.  As 
decedent  did  not  know  him,  it  is  fairly  to  he  inferred  that 
the  message  was  from  Mrs.  Salter.  After  some  talk,  dece- 
dent directed  Bitz  to  prepare  a  power  of  attorney,  which 
he  did,  and  she  executed  it  three  days  later.  Tt  conferred 
upon  Mrs.  Salter  power: 

"(1)  To  execute  to  other  persons  leasea  on  any  and 
all  my  real  properties,  which  I  may  from  time  to  time 
offer  for  rent. 

"(2)  To  ask,  demand,  sue  for,  collect  and  receive 
money  and  personal  property  for  rents  now  due  or  which 
mav  become  due  on  all  leases  oral  and  written,  on  all  mv 
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real  property,  given  by  me  or  my  duly  appointed  agent  to 
other  persons. 

"(3)  To  order,  purchase  and  contract  for  such  ma- 
terials and  labor  as  shall  be  neceeaary  to  make  all  neces- 
sary repairs  and  improvements  on  any  or  all  of  my  real  and 
personal  property. 

"(4)  To  guard  and  protect  ray  interests  in  any  nnd 
all  of  my  proi>erty,  both  real  and  personal. 

"(D)  To  sign  checks  on  my  deposits  in  the  Security 
Savings  Bank  of  Waterloo,  Iowa,  as  follows:  'Mrs.  Sarah 
C.  Gracely  by  Mrs.  Mande  E.  Salter,  her  Agent,'  for 
amounts  due  from  me  for  taxes  and  insurance  on  my  real 
and  personal  property,  for  amounts  due  on  account  of  re- 
pairs and  improvements  to  my  real  and  personal  property, 
for  amounts  due  on  account  of  groceries,  meats,  clothing 
and  all  other  necessities  ordered  by  me. 

''{6)  It  shall  be  the  duty  of  Mrs.  Maude  E.  Salter 
to  deposit  in  my  name  all  sums  of  money  due  me  and  be- 
longing to  me  and  collected  by  her  from  rents  and  other- 
wise, in  the  Security  Savings  Bank  of  Waterloo,  Iowa. 
It  shall  be  her  further  duty  to  keep  all  money  belonging  to 
me  entirely  separate  from  her  own  money.  She  must  keep 
and  render  account  of  money  and  personal  property  re- 
ceived ond  paid  out  by  her  on  my  account  and  render  an 
account  to  me  when  required.  It  shall  be  the  further  duty 
of  this  Tiiy  agent  to  keep  me  posted  as  to  all  matters  touch- 
ing upon  the  premises,  giving  and  granting  unto  my  said 
attorney  full  power  and  authority  to  do  aud  perform  each 
and  every  act  and  thing  whatsoever  required  and  necessary 
to  be  done  in  and  to  the  premises  as  fully  as  I  might  do 
or  act,  if  personally  present,  reserving  the  right  to  revoke 
this  power  at  my  pleasure ;  and  I  hereby  ratify  and  conflrm 
all  that  my  said  attorney  may  legally  do  in  the  said  prem- 
ises by  virtue  hereof." 

The  record  does  not  indicate  whether  Mrs.  Salter  had 


-iuDe  1917]  LiDDLB  V.  Salter.  S45 

liad  buHJiieas  experience  to  commend  the  reposing  of  sucli 
confidence.  Certainly  their  previous  relationB  fnrninh  no 
explanation  of  what  wa^  done.  It  appeani  that  decedmt 
had  heeti  jealous  of  Mrs.  Salter  prior  to  the  death  of 
Gracel.v,  nt  one  time  directing  when  he  was  sick  that  she 
be  locked  out  of  the  house,  remarking  that  all  she  wanted 
was  "to  come  and  rub  Charlea'  1^  for  him."  In  view  of 
thit)  situation,  it  is  hardly  to  be  supposed  that  decedent, 
without  the  exercise  of  considerable  influence,  would  have 
placed  all  her  property  in  Mrs.  Salter's  control.  But  the 
control  of  the  property  did  not  sufflce;  and  in  February 
following,  Kitz,  as  is  testified  by  him,  n^otiated  in  dece- 
dent's behalf  with  Mrs.  Salter,  and,  in  pursuance  of  an 
understanding  reached,  prepared  a  W&ae  for  decedent's 
home  for  one  year  at  a  rental  of  f3ll  {>er  month,  and  also 
a  contract,  by  the  terms  of  wliich  Mrs.  Salter  was  to  give 
decedent  the  use  of  a  room  therein,  the  freedom  of  the 
premises,  care  and  board  and  services  under  the  power  of 
an  attorney,  aud  in  consideration  thereof  decedent  was  to 
pay  her  175  per  month.  It  should  be  added  that  Mrs.  Sal- 
ter had  previously  talked  the  matter  over  with  decedent. 
Ttiese  contracts  were  Rigued  March  6th,  and  Mrs.  Salter 
took  possession  on  March  2Gtli.  On  May  8th,  a  new  lease 
and  a  new  contract  for  lioard  and  care  for  a  period  of 
five  years,  though  not  to  extend  after  the  death  of  either 
party,  were  executed.  But  previous  to  this,  on  April  17th, 
care  of  property  and  person  had  culminated  in  the  execu- 
tion of  the  will  in  controversy.  It  also  was  prepared  by 
the  attorney  selectml  by  Airs.  Salter  for  the  decedent,  and 
he  appears  to  have  rewarded  one  of  those  witnessing  the 
signing  of  the  will  by  paying  him  flO,  and  the  other,  |5. 
Calls  of  the  neighbors  on  Mrs.  Gracely  became  leas  fre- 
qneot.  There  was  evidence  that,  upon  leaving  the  house 
on  several  occasions,  Mrs.  Salter  locked  decedent  in.  The 
record  also  contains  evidence  of  declarations  of  Mrs.  Sal- 
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ter's.  Mp8.  Brp.vntin  tcufiflpd  tn  i\  coiivci'satinn  with  Mpk. 
Salter,  in  wliich  slie  was  asked; 

"Was  there  anything  said  at  thjit  time  by  Mrs.  Sailer 
ill  the  presence  of  Mrs.  Gracely  ahout  making  a  will? 
A.  Yes,  sir.  Q.  Go  ahead  and  teli  the  jury  what 
was  said.  A.  Mrs,  Salter  said  she  advised  her  to  make 
a  will,  and  when  she  made  one,  to  make  it  ironclad,  and 
if  she  had  three  witnesses,  it  conldn't  be  broken.  Q.  Tin 
.von  remember  any  other  conversation  at  thit  time,  in  prpi 
ence  of  Mrs.  Gracely?  A.  Mrs.  Salter  told  Mrs.  Graeelv 
that  Mr.  Gracely  told  her  that,  if  he  should  die  first,  he 
wonid  like  to  come  back  in  a  few  days  and  see  how  Mr»- 
Gracely's  i-elatives  were  scrapping  for  her  money  trying  tn 
get  it  away  from  her," 

This  might  well  have  been  coiisti-ned  not  only  as  ad- 
vising the  execution  of  a  will,  but  as  said  with  the  design 
of  prejudicing  decedent  against  her  relatives.  Again,  >ln'. 
Roebuck  testified  that  she  once  remarked,  "Mrs,  Salter,  it 
was  very  nice  of  you  to  go  over  and  take  care  of  Sirs. 
Gracely,"  to  which  the  latter  responded,  "If  there  hadn't 
been  something  in-  it  fop  me,  T  never  would  have  come." 
This  answer  may  have  referred  to  the  mere  matter  of  com- 
pensation agreed  upon.  or.  in  view  of  the  liberal  r«oeni- 
bi-ance  in  the  will,  to  what  she  expected  from  other  source*, 
and  was  for  the  jury's  consideration.  The  threat  of  Rit« 
to  kee|»  decedent's  brother  from  the  premises  by  writ  of 
injunction,  with  Mrs.  Salter  and  decedent  standing  by  with- 
out objection,  and  his  services  on  the  several  occasions  in 
preparing,  if  not  assisting  in  procuring,  the  several  instru- 
ments, wei-e  proper  for  the  jury  to  consider  on  the  issue  of 
undue  influence.  Tn  connection  with  these  matters,  the 
condition  of  decedent'-*  mind  is  to  be  considered;  also  the 
inequalities  of  the  will,  as  later  discussed,  the  ohligation? 
OP  lack  thereof  of  decedent  to  Mrs.  Salter,  their  former  re- 
lations, the  rapidity  with  which  Mr<,  Salter  acqnired  r<ni- 
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trol  of  deoedeiit'tj  I'lroperty,  the  iuanu«i-  ot  laeouipliBliing 
thiH,  tbe  care  of  her  person,  and  the  exetutioD  of  the  will 
n-itli  larpe  devise  to  Mrs.  Salter.  No  little  (lifficnlt.v  would 
be  experienced  in  explaining  the  course  of  events  on  any 
rational  theory  other  than  tliat  Mrs.  Si^altcr  eserelHed  a 
dOBiiuant  influence  over  decedent  fi-oni  the  first.  That  a 
fiduciary  i-elation  existed  uetween  testatrix 
2,  Jf'^'^^Ji;",^-  and  the  beneficiary  did  not  raise  a  presump- 
»i7°reiatlonB.'  ^'"°  °'  iiodue  influence.  A  statement  to 
the  contrary  found  in  Cash  v.  Dennis,  159 
Iowa  18,  is  inaccurate,  and  may  be  withdrawn  from  the 
opinion  without  changing  the  result.  Something  more  is  ch- 
xential  to  justify  that  opinion,  snch  as  participation  in  fix- 
ing the  terms  of  or  drawing  the  will,  and  the  bestowal  there- 
in of  something  more  than  a  mere  remembrance.  Oralutm 
V.  Courtright,  180  Iowa  394. 

But  the  relationship  of  the  partieM  iw  appropritile  for 
consideration,  and  that  Mrs,  Salter  had  control  of  dece- 
dent's ]ierson  and  property,  and  that  .'<he  was  in  feeble 
health,  with  mind  impaired,  indicated  that  she  was  pecu- 
liarly susceptible  to  snch  influences  as  might  have  produced 
the  various  instruments  mentioned.  She  was  paying  for 
what  she  received,  and  as  the  record  i,«  without  reasonable 
explanation  of  her  generosity  toward  Mrs,  Salter  and  her 
children,  their  relationship  was  a  strong  circunistanct' 
against  the  voluntary  execution  of  the  will.  We  are  of 
opinion  that  the  evidence  as  a  whole  was  such  as  to  have 
justifie<l  the  submission  of  the  iHAiie  of  nufhie  infinence  to 
the  jury. 

II,  We  next  inquire  whether  there 
'°^'!£'^  i"'  was  enough  evidence  of  mental  unsouud- 
™'rt  ona^ioD  ■  "^^  ***  warrant  the  submission  of  that  issue 
tHvisi  fSrr..      ^^  (dg  j„pj     ;r[,g  jg^.j  j(,3j  ^^^  tumed  her 

hnslnesB  mutters  over  to   Mrs.   Salter  le-ss   than   a   month 
after  her  husband's  denlh   is  indicative  of  dintrnsl  of  lier 
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own  competency.  The  terms  of  the  will  also  were  to  bo 
taken  into  account  in  couuectiou  with  other  evidence.  Her 
brother,  Arnold  Liddle,  had  loot  a  leg,  and  was  compelled 
to  earn  his  living,  and  yet  he  was  given  only  an  insnraDce 
policy  of  ¥2,000,  payable  in  installments,  of  which  the 
record  coDtains  no  other  particulars.  Her  only  sister  vas 
remembered  to  the  extent  of  a  third  of  tbe  residue  of  the 
estate,  which  would  be  less  than  tbe  value  of  the  hoToe- 
atead  devi^d  to  Mrs.  Salter,  a  stranger  in  blood.  That 
she  had  a  tender  affection  for  this  sister  and  brother  was 
established  beyond  question. 

Counsel  for  appellants  argue  that  it  was  but  natural 
that  she  should  have  remembered  Mrs.  Salter  thus  liberal- 
ly. Mrs.  Halter  was  being  adequately  compensated  for 
care  and  board,  and  it  does  not  appear  that  anything  elBe 
was  owing  her.  Though  they  had  been  acquainted  for  some 
time,  no  special  intimacy  appears  to  have  existed  between 
them.  Nor  does  any  reason  appear  of  record  why  she 
should  have  forgotten  her  own  nephew  and  bestowed  gifts 
on  Mrs.  Salter's  children.  The  evidence  tended  to  show 
that  the  decedent  was  an  epileptic  and  was  afflicted  with 
hysteria.  Dr.  Porterfleld  testified  to  having  called  during 
Gracely's  lifetime  to  rent  the  premises  where  decedent  and 
her  husband  lived,  and  that  he  went  again  to  measure  the 
rooms  for  carpets;  that  decedent  started  to  show  him  tbe 
house,  when  she  began  to  cry,  and  said  she  had  lived  there 
for  a  long  time  and  did  not  want  to  be  turned  out  of  her 
house ;  that  thereupon  he  withdrew ;  that  afterwards, 
Gracely  told  him  his  wife  was  reconciled,  and  he  called  a 
third  time,  and  when  he  began  measuring  the  rooms,  she 
had  "an  emotional  spell,"  and  he  decided  not  to  disturb 
her  peace  of  mind ;  that  "she  was  a  rather  slender  woman, 
medium  size,"  and  "aeemed  to  have  a  shrinking,  backward 
disposition,  extremely  nervous,  impressionable.  She  gave 
me  tbe  general  impression  that  she  was  the  sort  of  woman 
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without  much  force,  mental  force  of  character,"  that, 
"when  Bhe  had  her  emotional  spell,  she  wrung  her  hands 
and  seemed  to  take  the  position  that  I  was  cue  of  the  prime 
movers  in  a  plot  to  take  her  house  out  from  under  her. 
•  •  *  I  made  up  my  mind  that  Mrs.  Gracely  was  «  very 
pronounced  ihjsteric.  •  "  •  A  person  suffering  from 
hysteria  is  easily  influenced  and  likely  to  act  upon  sugges- 
tion." The  doctors,  with  the  information  possessed,  de- 
clined to  express  an  opinion  as  to  whether  she  was  of  sound 
mind.  Several  witnesses  described  the  spells  or  fits  of  de- 
cedent and  testified  tliat  she  had  Kuffered  from  them  many 
years.  The  doctors  agreed  that,  while  hysteria  is  a  disease 
of  the  nerves,  epilepsy  is  a  disease  of  the 
*'  meDtaiy  '^'"  brain,  and  being  afflicted  with  either  did 
^^^'ont^DB:  not  necessarily  Indicate  inability  to  traua- 
detaU  o(  tacts.         ^    i,      ■  i.    j.   it  t     a 

act  business.     But  these  facts  were  proper 

to  be  taken  into  account  by  the  jury  in  connection  with  the 
evidence  of  many  witnesses  who  recited  incidents  and  ex- 
pressed the  opinion  that  she  was  not  of  sound  mind.  Most 
of  the  witnesses  had  lieen  acquainted  with  decedent  for 
many  years,  and  in  this  respect  differed  from  those  called 
by  the  defendant,  a  few  of  whom  only  had  enjoyed  a  long 
or  intimate  acquaintance  with  her.  Mr.  and  Mrs.  Roebuck 
had  resided  acro:js  the  street  from  the  Gracelys  for  23  years 
and  had  seen  her  practically  every  day.  Mrs.  Breynan  had 
known  her  33  years,  and  frequently  visited  her,  and  was 
employed  frequently  in  the  home  during  the  last  14  yearp  of 
decedent's  life.  Mrs.  Digman  had  known  her  for  30  years, 
residing  near  and  visiting  her  frequently.  Mrs.  Schenk 
had  known  her  over  20  years.  Miss  Gale  had  met  her  20 
years  prior  to  her  death  and  had  been  intimately  acquainted 
with  her  during  the  5  or  6  years  prior  to  the  fall  of  1913, 
having  a  room  in  her  home  and  assisting  and  caring  for 
her  when  not  away  engaged  in  nursing.  Mrs.  Marsh  had 
worked  for  her  4  months,  from  about  the  1st  of  October, 
Vol.  180  lA.— 54 
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1913.  Tliese  aud  utlioru  were  Bliown  tit  have  known  her 
intimately,  iind,  after  having  recited  iucideuts  tjomewhat 
out  uf  the  ordinarv.  t*xi)res8ed  the  opinion  that  she  was 
of  uDHUund  njiud.  (■oiinsel  for  appelhints  contend,  how- 
ever, that  the  incident's  related  were  of  a  trivial  character, 
attributable  to  her  afflictions  and  di»abilitieB,  and  not  sncli 
as  wari'anted  the  opinions  given.  As  a  basis  for  these  opin- 
ions, there  was  evidence  tending  to  show  that  decedent  in 
earlv  life  had  been  engaged  in  the  millinery  businesB  and 
had  possessed  some  business  ability;  that  ehe  had  been  a 
good  honsekeeper,  and  was  interested  in  her  personal  ap- 
pearance and  tnanuer  of  dreseing;  that,  as  the  yearx  wait 
by,  she  suffered  with  epileptic  fits;  that  she  became  sloven- 
ly in  her  dress;  that,  after  these  spells  or  fits,  she  wonld 
he  weaker,  and  sometimes  her  mind  would  be  inactive  for 
several  days;  that  she  was  afflicted  with  rheumatism  ko 
that  she  could  not  well  dress  herself  or  comb  her  hair,  be- 
ing unable  to  lift  her  hand  up  to  her  head ;  that  she  was 
somewhat  deaf,  and  that  her  vision  had  become  defective 
so  that  she  couldn't  see  far;  that  she  would  stand  out  iu 
the  yard  gazing  all  around  as  if  looking  for  something: 
would  wipe  her  hand  over  her  eyes  as  if  to  brush  some- 
thing away;  that  she  was  found  eating  potatoes  in  the 
dark  in  her  kitchen,  and  said  in  explanation  that  she  did 
not  have  a  light  because  she  wanted  to  save  the  expense 
to  her  heirs ;  that  she  lay  out  in  the  damp  grass  one  morn- 
ing, it  having  rained  the  night  before,  and,  when  spokeu 
to,  said  she  was  happy  because  of  having  such  good  tenants 
in  her  fiat;  that  she  would  frequently  pull  the  buggy  out  of 
the  barn  and  sometimes  into  the  yard  and  wash  it,  though 
it  was  clean ;  that  she  would  get  angry  and  go  out  and  trv 
to  spade  the  garden  or  rake  the  yard;  that  she  would  un- 
dertake to  chase  children  away,  at  one  time  attempting 
to  pull  up  a  section  of  the  cement  walk  to  throw  at  them: 
would  become  violently  angry,  and  at  one  time  attempted 
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tn  strike  her  huBbaii<]  with  a  chair,  and  at  another  threw 
a  knife  across  the  table  at  bim;  would  wander  about  the 
house  at  night  during  a  storm,  and  follow  her  husband  for 
fear  he  wonld  be  struck  by  lightning  and  be  killed,  for  that 
she  wanted  to  be  killed  at  the  same  time;  tbat  nbe  would 
throw  pillows  on  the  floor  and  then  pick  them  up  and  pat 
tbeui  BO  as  to  make  them  Bof t ;  that  she  couldn't  catry  on  a 
connected  conversation;  tbat  her  eyes  had  a  vacant  look, 
and  that  she  couldn't  remember  well;  had  an  employee  ■ 
sing  her  to  sleep  and  sit  by  her  couch  while  she  slept;  that 
i>he  would  take  a  bowl  of  gravy  from  the  table  and  eat  it 
without  anything  else;  would  have  crying  spells  and  re- 
fuse to  tell  what  she  was  crying  about;  was  very  forgetful 
in  the  matter  of  cooking;  would  insist  upon  her  husband's 
letting  her  have  money  although  she  did  not  need  it,  and 
then  wonid  bide  it  in  different  places,  as  in  the  cupboard, 
under  a  rug,  in  the  closet,  in  bed,  in  old  shoes,  and  would 
then  forget  what  she  had  done  with  it  and  have  another  help 
lier^d  the  different  sums;  that  she  would  turn  water  on  in 
the  bath  room  and  forget  about  it  until  it  overflowed;  that 
she  doubled  her  fists  and  threatened  to  smash  an  employ- 
ee's face;  that  she  insisted  that  a  certain  picture  was  be- 
fore her  on  the  wall  when  it  was  not;  and  that  Rhe  became 
angry  at  a  neighbor  and  threatened  to  whip  her  with  a  horse 
whip;  and  possibly  some  other  similar  incidents.  Wome  of 
these  items  are  trival.  and  others  are  explained  so  as  to  be 
consistent  with  rational  conduct,  if  the  explanation  were  ac- 
cepted. Other  incidents  were  so  out  of  the  ordinary  as  to 
indicate  an  unbalanced  mind.  She  livetl  in  a  narrow 
Kphere.  The  things  she  dealt  with  were  not  of  much  gen- 
ei-al  importance.  She  was,  and  for  yeiira  had  heeu,  in  feeble 
health.  Though  the  incidents  related  may  have  appeared 
trivial  to  some,  the  small  things  made  up  her  life,  and 
these,  though  trivial  relatively,  in  the  course  of  such  a  life 
may  well  he  regarded  as  of  enough  significance  to  have  fur- 
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nished  basis  fur  the  opiuions  expressed.  It  is  not  neces- 
sary to  pick  out  tbose  which  are  nnasual  or  out  of  the  or- 
dinary. Enough  were  recited  to  warrant  taking  the  opin- 
ions. 

It  may  be  that,  standing  alone,  the  opinioas  in  con- 
nection with  the  recitals  would  hardly  carry  the  case  to 
the  jury,  but,  when  considered  in  connection  with  her  art 
in  turning  all  her  property  over  to  the  management  of 
Mrs.  Salter  within  a  month  after  the  death  of  her  huR- 
baud,  and  a  month  and  a  half  later  renting  her  home  to 
the  same  person,  and  arranging  for  her  care  and  board 
with  ber  for  one  year  and  later  for  five  years,  and  another 
month  later  executing  the  will  with  the  provisions  as 
stated,  and  all  this  when  but  56  years  old,  we  are  inclined 
to  think  a  case  was  made  out  for  the  jury.  It  is  exceed- 
ingly diflBcuIt  to  ascertain  with  any  degree  of  certainty 
the  condition  of  the  human  mind  at  a  specified  time,  and 
we  are  not  called  upon  to  do  so.  All  required  is  that  we 
say  whether  there  was  such  a  showing  as  to  carry  the  issne 
of  mental  soundness  to  the  jury,  and,  having  done  so,  it  is 
unnecessary  to  review  the  evidence  adduced  by  proponents 
or  express  our  view  as  to  the  merits  of  the  case. 

III.     The    appeal     was    not    perfected 
6.  apfbii.  ahd        within  six  months  after  the  entrv  of  judg- 

EKBOB;     SBBlgD- 

ment  of  error:    ment    hut  within  that  time  from  the  entry 

Bi]mcle*iGj.  ' 

i)f  the  order  overruling  the  motion  for  new 
trial.  Several  of  the  rulings  challenged  by  assignments  of 
error  are  not  touched  in  the  motion  for  new  trial,  save  gen- 
erally, as:  "The  coui-t  erred  in  admitting  certain  evidence 
offered  by  contestants  and  objected  to  by  proponents  as 
shown  Ihv  the  official  reporter's  notes''  and  "in  refusing  to 
admit  certain  evidence  offered  hy  proponents  and  objected 
to  by  contestants  as  shown  by  the  ofBcial  reporter's  DOtes." 
Neither  of  these  grounds  challenged  any  particular  pul- 
ing, and  the  trial  court  was  not  required  to  search  the  rec- 
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ord  aad  examine  every  ruling  coming  within  the  classifica- 
tion made.  If  such  generality  is  to  be  indulged,  the  mo- 
tion might  88  well  be  because  of  errors  in  all  rulings  on 
the  trial.  The  particular  ruling  complained  of  should  be 
pointed  out  as  nearly  as  may  be,  and  when  rulings  are 
grouped  and  objections  made  to  all  in  a  bunch  as  here, 
they  are  to  be  ignored  as  not  coustitutiug  an  "error  of 
law  occurring  at  the  trial."  See  Par.  8,  Sec.  3755,  Code. 
As  the  trial  court  could  not  well  have  reviewed  the  reciteil 
rulinga,  included  in  the  grounds  of  the  motion  for  new 
trial,  we  may  not  do  so  on  appeal,  iltteller  Lumber  Co.  t\ 
ifcCapey,  141  Iowa  73(»;  Pavma  v.  Dea  Moines  City  R. 
Co.,  143  Iowa  430. 

IV.  Many  of  the  objections  to  testi- 
*■  u/f^dJJ'S-  "louy  adduced  were  on  the  ground  that  it 
dtDcel  area  and  wa8  of  declarations  by  devisee,  Mrs.  Sal- 
one  ^'^veiKi  ter,  and  decisions  are  relied  on,  such  as 
James  v.  FairaU,  154  Iowa  252;  Lawless  v. 
Ixitcless,  156  Iowa  184;  Fothergill  i:  FothergiU,  129  Iowa 
93;  /»  re  Ames'  Will,  51  Iowa  596.  But  these  are  not  con- 
trolling, and  the  objections, were  rightly  overruled,  for  the 
reason  that  ^uth  testimony  was  of  what  happened  in  pres- 
ence of  the  testatrix,  bearing  more  or  less  on  the  relations 
between  the  party  alleged  to  have  exercised  undue  influ- 
ence and  the  testatrix.  How  better  or  moi-e  directly  es- 
tablish the  fact  alleged?  If  Mrs.  Salter  did  anything  for 
or  said  anything  in  the  presence  of  decedent  prior  to  the 
execution  of  the  will  or  shortly  thereafter,  tending  to 
show  her  dominance  over  decedent,  or  to  i>ersuade  decedent 
with  reference  to  the  disposition  of  her  property,  surely 
evidence  thereof  was  admissible  as  bearing  directly  on  the 
iflsne  of  undue  influence,  and  not  merely  of  declarations  or 
admissions  of  a  devisee.  Counsel  for  appellants  assert 
that  the  presence  or  absence  of  decedent  is  immaterial,  and 
it  may  be  conceded  that  the  exertion  of  undue  influence 
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iiia,v  nml  )«oiiietiiiies  ddCR  (H'cui-  when  tlie  ppri»etrator  and 
the  victim  :ire  widelv  se^iarated.  Tliis  is  not  necesearily 
so.  and  ordinaril.v  tliey  are  in  personal  toucU,  and  direct 
proof  of  what  the  former  does  op  says  to  or  in  the  presenw 
of  the  latter  is  received  as  evidence  bearing  directly  on 
the  issne. 

V,     Arnold  Liddle,  brother  of  decedent, 

7.  W1TNB1.SBB:        after  testifying    that    he    visited    decedent 

tmDBnctioa'        after  her  husband's  death,  that  he  met  Mrs. 

wltb   d<  cpn9«d  : 

showing  of  Salter   and   Ritz,   the  attorney   who  subse- 

D°H  "'  ""'  <iuently  prepared  the  will,  there,  was  asked 
this  qnestion,  "Without  relating  any  trans- 
action between  yonrself  and  yonr  sister,  tell  what  was  said 
either  by  Mrs,  Salter  or  Mr,  Rit/.  or  yourself."  This  was 
objected  to  as  incompetent  under  Section  4Cfl4  of  the  Code. 
It  not  appearing  that  the  witness  did  not  participate  in 
the  conversation,  aud  as  calling  for  declaration  on  the  part 
of  one  legatee  or  devisee  not  binding  on  the  other  benefi- 
ciaries of  the  will.  The  objection  was  overruled,  and  the 
witness  answered : 

"When  1  went  into  the  U(>use,  Ritz  was  standiDf;  be- 
side my  sister,  and  Mrs.  Salter  was  standihg  close  by,  too, 
and  he  says  to  my  sister,  'Mrs.  (iracely,  we  will  take  rare 
of  you,  and  if  they  do  not  keep  away  from  here  and  from 
bothering  you,  I  will  serve  an  injunction  agaiujit  him.  I 
guess  that  will  keep  him  away.'  Mr.  Ritz  said  that  to  Urs. 
Gracely.  Mr.  Ritz  was  standing  close  to  her.  patting  ba 
on  the  back.     I  think  that  was  in  June." 

Conceding  that  the  objection  might  well  have  been 
sustained  because  of  there  having  been  no  showing  that  the 
witness  had  not  i>«rticipated  in  the  conversation,  the  an^ 
swep  disclOKoil  that  all  said  was  to  the  testatrix  by  one  not 
a  beneficiary  under  the  will.  It  appearing  that  the  witness 
did  not  participate,  this  portion  of  the  objection  was  ob- 
viated by  the  answer.     The  ruling,  then,  was  without  prej- 
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ndice.  As  Ritz  was  uildressiug  testatrix,  lie  could  not  well 
have  bet-n  speaking  for  her.  unlesjs  iiiipliedly,  for  the  edifi- 
cation of  her  brother.  If  ao,  then  the  evidence  tended  to 
prove  her  feeling  toward  him  so  short  a  time  after  the  ex- 
ecution of  the  will  that  it  wae  admissihie.  Other  rulings 
either  are  covered  b.v  what  has  been  said  or  were  such  as 
that  they  could  not  have  influenced  the  result. 

VI.     J,   S.   Leeper.   in   the  forepart   of 

*■  ™™^  h»Tm.     Febrnary,  1.914.  took  decedent's  acknowledg- 

prop^r  ciriu-      meat,   and   heard    her  discuss   an   affidavit 

dmce:  buiwp-      With  Ritz,  being  present  10  or  15  minutes. 

qufDt  iTcrptlon. 

and  on  April  17th  following,  he  and  Dr. 
Allen  were  called  by  Ritz  to  witness  the  will.  He  related 
what  happened  on  each  visit,  and,  in  response  to  an  inter- 
rogator.i,  expressed  the  opinion  that  she  was  of  sound  mind. 

"Q.  What  would  you  my  as  to  her  being  capable  of 
transacting  ordinary  business  and  intelligently  disposing 
of  her  property  on  April  17,  1914?  A.  I  think  .■(he  was 
capable  of  transacting  ordinary  biisiness  and  of  dispos- 
ing of  her  property  as  she  saw  fit." 

This  answer  was  stricken  as  incompetent  and  imma- 
terial. This  was  error.  Glass  v.  Olasa.  127  Iowa  C4fi; 
State  V.  McGruder,  125  Iowa  741.  Hut  the  ruling  could 
not  have  been  prejudicial,  for  on  crows-examination  he  tes- 
tified that  "there  was  absolutely  nothing  at  the  time  the 
will  was  signed  to  lead  one  to  suspicion  that  there  was 
anything  at  all  wrong  with  Mrs.  Oraccly.  •  •  •  i  imve 
all  the  evidence  I  need  to  have  a  fixed  and  positive  opinion 
that  she  was  of  perfectly  ^ound  mind  at  that  time.  She 
seemed  to  be  keen  and  bright  and  about  the  same  as  auy- 
l)ody  of  that  age  would  be."  Surely,  this  covered  the  an- 
swer stricken,  and  no  disadvantage  could  have  resulted 
from  the  erroneous  ruling. 
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VII.     The  second  instruction  finds  ap- 

8.  wn,Ls:  valid-     pfoval   in  Barry  v.   Walker,  152  Iowa  154, 
lij:  ondue  In- 

flufuce;  instruc-  and  cases  cited.     Another  niav  be  set  out. 
tloDB!   confus- 
ing, coBtroiiinB  The  court  instructed  that: 
and   non-con - 

ment£'  *""  "r|)on  tlie  question  wliether  tlie  instru- 

ment which  purports  to  be  the  will  of  Sa- 
rah C.  Oracely  was  obtained  or  procured  throngh  nnilue 
influence  exerted  upon  her  by  Maude  K.  Salter,  you  are  tnr- 
thei-  iuptrueted  that,  if  a  testator  i«  of  impaired  jinnd  auii 
memorj-,  then,  although  lie  may  not  have  legally  been  in- 
eomjwtent  to  make  a  will,  yet  a  will  made  by  such  a  \m'- 
son  ought  not  to  be  sustained  nnlesi?  it  appears  that  the 
disposition  of  his  property  has  been  fairly  made,  and  to 
have  emanated  from  a  free  will  of  the  testator,  without  the 
interposition  of  others,  and  according  to  the  intentions 
previously  expressed  or  implied  from  family  relations.  Id 
this  case,  if  you  find  from  the  evidence  that  the  mind  and 
memory  of  Mrs.  Gracely  was  impaired,  then,  although  you 
may  find  that  she  had  snfBcient  mental  capacity  legally  to 
make  a  will,  yet,  if  you  find  that  a  disposition  of  her  prop- 
erty has  been  made,  by  the  instrument  which  purports  to  be 
her  will,  that  is  unfair  to  her  legal  representatives,  and 
that  such  disposition  did  not  emanate  from  a  free  will  o( 
the  testatrix,  aud  that  it  is  not  in  accord  with  her  previous 
intentions,  either  express  or  implied,  from  family  relation*, 
you  will  be  justified  in  finding  that  such  instrument  is  not 
the  voluntary'  and  free  will  of  the  testatrix,  and  that  it 
was  obtained  by  undue  influence." 

A  somewhat  similar  instruction  was  approved  in  /«  Ri' 
Will  of  Aviea,  51  Iowa  590.  condemned  in  Wchher  v.  Stilli- 
van.  58  Iowa  260.  and  said  not  to  have  been  erroneous  in 
Cash  V.  Dennis,  1B9  Iowa  18. 

It  is  confusing  and  diflScult  of  analysis  and  not  con- 
sistent with  an  accurate  statement  of  the  law  applicable- 
No  one  will  pi-etend  that  evidence  of  impairment  of  intel- 
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lect  is  Dot  adraiBsible  aa  bearing  on  the  isaue  of  undue  in- 
fluence, for  an  impaired  intellect  is  ordinarily  more  sus- 
ceptible to  influenceB  exerted  thereon  than  a  normal  one. 
The  will  may  be  valid  even  though  the  disposition  of  the 
property  be  anfairly  made,  or  with  the  interposition  of 
others,  or  not  in  accord  with  previoniily  expressed  or  Im- 
plied intentions  of  the  testator.  These  matters  or  their 
converse  may  be  shown,  for  they  Iiave  more  or  less  bearing 
on  the  issae  of  nndue  influence,  but  seldom,  if  ever,  are  es- 
sential to  a  finding  either  way  on  that  issue.  If  the  jury's 
attention  is  to  be  directed  to  these  matters,  let  them  be 
ennmerated,  and  the  jury  told  to  take  into  consideration 
the  conditions  of  the  wilf.  whether  equitable  or  otherwise, 
the  condition  of  testator's  intellect,  whether  impaired  or 
otherwise,  any  evidence  bearing  on  the  intentions  of  the 
testator  previously  entertained,  and  from  these  considera- 
tions, in  connection  with  all  other  evidence,  to  say  whether 
the  testament  was  the  product  of  undue  influence,  as  de- 
fined, or  the  voluntary  act  of  the  testator.  In  other  words, 
it  is  preferable  that  the  ultimate  issue  be  not  confused  or 
incumbered  by  the  exaction  of  unnecessary  findings  in  con- 
nection therewith.  The  instruction  is  disapproved,  and 
should  not  be  given  in  any  case.  True,  it  was  copied  in 
substance  from  a  case  holding  that  it  was  not  open  to  the 
criticism  then  made,  but  that  was  not  saying  that  it  was 
without  defect.  It  is  not  safe  to  instruct  in  the  language 
of  opinions  nor  to  adopt  instructions  appearing  therein, 
for  opinions  are  written  with  reference  to  particular  ex- 
ceptions to  rulings  and  instructions,  and  approved  only 
with  reference  to  the  exception  urged. 

In  view  of  the  fact  of  there  having  been 
10.  ArrsAL  *in>      affirmative  answers  to  two  special  intprrog- 

)«aa  error:  atories,   finding   testatrix   t<»  have  been   of 

wins:  mlileid-  ^ 

tu  JnWjrac-        unsound  mind,  as  well  as  that  the  will  was 

twe  fladto^^    the  product  of  undue  influence,  we  are  of 

the   opinion    that   there   was   no   prejudice. 
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This  is  put  on  the  ground,  liowever,  that  there  was  snffi- 
cient  evidence  to  oarrv  both  iosues  to  the  jury,  as  there 
waa.  See  In  re  Estate,  of  BetU,  113  Iowa  111;  In  re  Et- 
tate  of  Sellcck,  125  Iowa  G78 ;  In  re  Estate  of  WiUiey,  135 
Iowa  430;  In  re  Van  Houti-n,  147  Iowa  729.  Though, 
where  the  evidence  hno  been  held  inHnflScient  to  support  ow 
of  the  &pe<'ial  affirmative  findiugti  of  undue  influence  and 
mental  incapacity,  some  of  the  above  decisions  seem  to  re- 
Kard  tlie  submission  of  such  issue  as  without  prejudice.  It 
is  nmoli  to  1)6  preferred,  liowevcr,  that  an  issue  unsupported 
liy  sntlicieut  evidence  he  withdrawn,  as  is  exacted  in  other 
canes,  and  a  finding  be  not  exacteil  thereon.  The  point, 
however,  is  not  involved  in  this  case,  as  there  was  sufficient 
evidence  to  carry  both  issues  to  the  jury,  and  we  are  con- 
tent in   declaring  that  there  was  no  prejudice. 

IX.     Through   oversight,   special  inter- 
n.  Tttiii.;  yer-        rogatories   asked   by   couteetants  were  not 
terroOTiorieB :  °  submitted  to  connsel  before  the  oommence- 
lo  counsel:   if  mcnt  of  ai^umeut  to  the  jury.     These  were 
iiot   given,  but  others,  in  different  phrase- 
ology, but  in   substance  Ibe  same,  were  submitted  to  the 
jury.     These  and  the  answers  of  the  jury  were: 

■'Did  Surah  C  Oracely  possess  testamentary  capacity, 
on  the  17tli  day  of  April,  1914,  and  at  the  time  she  exe- 
cuted the  instrument  which  purports  to  be  her  last  will? 
A.  Xo.  y.  Was  the  devise  of  what  is  known  as  the  Grace- 
ly  iioiue  on  I'-ast  First  Street,  in  Waterloo.  Iowa,  to  Maude 
K.  Salter,  procured  by  undue  influence  exerted  by  the  said 
Maude  K.  Salter  upon  the  mind  of  Sarah  V.  Oraceiy,  at  the 
time  of  the  execution  of  the  instrument  which  purports 
to  be  the  will  .of  the  said  Sarah  C.  Graeely?     A.     Yes." 

Assignments  of  error  are  predicated  on  the  failure  to 
submit  to  o|>posite  counsel  before  argument.  The  inter- 
rogatories submit  the  two  issues  in  the  ease.  Independent 
of  any  i-cquest,  they  were  such  as  the  court  might  well  haw 
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submitted  witliuut  sug(;e»tiuii  from  either  uide.  Hud  an  tlit^ 
court  8.)  did,  it  was  not  necessary  to  exhibit  them  to  coun- 
sel. Clark  i:  Ralh,  71  Iowa  18!):  lingya  r.  McEicvn,  77 
Iowa  303,  305;  MiUa  i\  Srhrunlc.  139  Iowa  563.  See  Codp 
Sectiou  3727.  That  other  »iiuilar  interrogatories  were  re- 
quested can  malce  no  difference,  for  they  were  not  sub- 
mitted. Tliat  tliose  submitted  to  tlie  jury  were  suggested 
by  tbe  ones  requested  cannot  obviate  the  rule,  unleKs.  at 
leai>t,  prejudice  appears.  There,  conld  not  have  been  any 
here,  for  the  two  issueB,  either  one  of  which,  if  establiRhed, 
would  control  the  verdict,  were  submitted.  The  order  of 
court  denying  the  probate  of  the  will  is — Affirniefl. 
Gavxoh,  r.  J,.  Evans  and  Kali.xgisr,  JJ.,  concur. 


Emma  J.  Maetin,  .Appellant,  v.  Faumees    Loan'  &  Tiu'st 
Company,  Appellee, 

DESCENT  AND  DISTRIBUTION:  Siirvivliig  Hnsband  or  Wife- 
Dover — Waiver  bj  Division  of  Property — EstoppeL  A  fair,  eq- 
uitable and  ex<:cutet>  agreement  between  husband  and  wite,  pre- 
ceding a  marital  separation,  (or  a  complete  division  ol  property, 
in  aucli  manner  as  to  free  tlie  portion  of  cacti  spouse  from  all 
poasible  dower  right  of  the  other,  and,  tlicrefore,  to  enable  each 
spouae  to  thereafter  Individually  handle  and  dlapose  ot  his  or 
b€r  respective  portion  without  regard  to  the  other  apouse,  es- 
tops both  parties,  iminediateiy  upon  thr  rx<!CtiU<m  ol  such 
agreeTnent,  from  thereafter  enforcing  a  claim  for  ilowpr  in  the 
property  of  the  on'!  first  deceased.  In  such  case,  nothing  ap- 
pearing to  Indicate  a  change  of  purpose,  no  act  of  either,  «tit>- 
aequent  to  the  excuutiuii  of  the  agri:inn'-nl.  can  work  a  rein- 
vesting of  dower  right  in  the  other.     Spiv  3154,  Code,  1897. 

PRINCIPLE  APPLIED;  Just  preceding  _ihe  marital  separa- 
tion of  a  wife,  who  was  In  poor  health,  and  her  husband,  who 
was  T4  years  of  age  and  quite  feeble,  they  determined  on  a  dlvi- 
Bion  of  their  accumulated  property,  which  constated  ot  ISO  acrea 
of  land,  in  the  husband's  name,  and  some  personal  property. 
The  wife  was  the  husband's  second  wife.  The  husband  had 
children  by  both  his  wives.  Both  parties  sought,  by  the  divi- 
sion of  property,  to  so  divide  that  the  portion  of  each  would  be 


0  Mabtin  v.  Farmehs  L.  &  T.  Co.       (180  Iowa 

absolutely  freed  from  nil  future  possible  dower  clalnis  of  the 
other. 

To  accomiillab  this  division,  they  jointlv  conveyed  tbe  land  to 
a  truat  company,  by  two  separate  deeds  covering  separate  SO- 
acre  tracts.  In  theae  deeds,  the  wife  released  all  "dower,  home- 
stead or  dlstrib'utlve  share."  The  trust  company.  In  wrltlns. 
acknowledged  that  it  held  one  specified  80  aolely  for  the  wife 
and  tbe  other  solely  for  the  husband,  and  agreed  to  handle  and 
dispose  of  the  wife's  80  as  she  mlRht  dlrer.t,  and  the  huBband'i 
80  as  he  might  direct.  The  wife  alao  received,  at  a  nominal 
rental,  a  year's  lease  of  the  husband's  80,  and,  later,  recelwd 
all  the  personal  prot>erty  possessed  by  the  parties.  The  partlei 
were  in  debt,  and  each  obtained  a  loan,  secured  the  same  on 
their  respective  SO'a,  and  delivered  the  amount  to  the  trust  cont- 
pany.  which  agreed  to  pay  the  debts  and  divide  the  surplna 
equally  between  the  husband  and  wife.  Tbe  wife,  a  few  dayi 
later,  became  dlaaatlafled  with  the  arrangement  by  which  the 
trust  company  was  to  hold  her  80,  and  the  deed  of  her  80  lothe 
bank  was  cancelled,  and  a  deed  to  the  wife's  80  was  made  di- 
rectly to  the  wife's  aon.  This  conveyance  was  manifestly  (or 
tbe  sole  beneBt  of  the  wife.  Two  Insurance  policies  existed  on 
tbe  life  of  tbe  husband.  It  was  arranged,  some  days  after  the 
deeds  to  the  trust  company  were  executed,  that  one  policy 
should  pass  to  the  wife  and  one  to  the  husband's  estate;  but. 
before  tbe  wife  would  agree  to  the  latter,  she  made  further  de- 
mands to  the  effect  that  the  husband,  at  his  death,  ahould  leafe 
(1,000  to  her  own  children.     The  husband  acceded  to  this. 

Two  week!  after  the  wild  deeils  were  exm-uted.  the  huBbanil 
and  tbe  truat  oompany,  without  the  wife's  being  in  any  mu- 
ner  a  party  thereto,  entered  Into  an  agreement  by  which  the 
trust  company  agreed:  (a)  To  pay  to  the  husband  the  net  In- 
come of  his  80;  (b)  to  sfcll  the  property  if  the  income  was  no! 
sufficient  to  care  for  the  huaband;  (c)  to  keep  the  bulaoce.  la 
case  of  sale,  on  Interest;  and,  (d)  after  the  husban-l's  death, 
and  the  payment  of  tbe  funeral  expenses,  and  a  reasonable  com- 
pensation to  the  trustee,  to  pay  $1,000  to  the  wife's  children, 
and  the  balance  to  the  husband's  children  by  bis  first  wife. 

The  value  of  the  respective  portions  received  by  each  does  not 
appear,  but  the  division  waa  concedediy  fair  to  the  wife  ud 
free  of  any  fraud. 

Neither  party  thereafter  did  anything  to  undo  the  division. 
The  husband  died  some  three  months  lat£r.  The  wife  then 
claimed  dower  In  the  husband's  80. 

Held,  (a)  she  was  eatopped,  -when  the  deeds  were  eTKctitei.  to 
assert  such  claim;  and  (b)  neither  the  acknowledgment  of  the 
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trust  company  that  it  held  the  land  solely  fur  the  husband,  nor 
the  lubteguent  execution  of  the  trust  agreement  with  the  hus- 
band, had  the  effect  of  reinvesting  the  wife  with  a  dower  in- 
terest. 

Appeal  from   I'li/iiioulh  District  Cowif.— William  Hutcii- 
IN80N,  Judge. 

Tuesday,  Junk  26,  1917. 

This  is  an  action  id  (Hiuit.v,  iu  which  plaintiff  neeks  to 
have  set  off  to  her  a  distributive  share,  or  dower,  in 
certain  land  transferred  to  the  defendant  by  deed  in  which 
plaintifl'  and  her  deceased  husband  joined,  and  in  which 
plaintiff  relinquished  her  dower  interest.  Defendant  asked 
to  bare  its  title  quieted  as  a<;ainst  plaintiff's  claim.  After 
a  trial  on  the  merits,  the  trial  court  held  tliat  plaintiff  was 
not  entitled  to  dower,  and  dismi.^sed  her  petition  and  gave 
defendant  a  decree.     The  plaintitE  appeals. — Affirmed. 

C.  A.  Plank  and  ('.  E.  Oautt,  for  appellant. 

Shvll.  am,  Saximis  rf  Stiln-ell,  and  R.  H.  Burton 
Staith,  for  appellee. 

PiiKMTOX,  J.^Thc  jieneral  situation,  in 
dmcbni  iWD      so  far  as  we  think  it  applicable  to  points 

■urviTtDs  boB-  presenfed.  is  substantiallv  this,  as  set  out 
band  or  wife :      ■  ■  ' 

bVa^Toa^ai    ^y  ■'ippellant  in  her  statement  of  facts: 
fo^^f"'-  ""  That  the  plaintiff  was  married  to  Wil- 

son B.  Martin,  now  deceased,  24  vears  ago; 
that,  at  that  tihie,  deceased  had  5  children  by  a  former  mar- 
riage, who  are  still  living — one  of  these  is  Frank  Martin; 
plaintiff  and  deceased  had  3  children,  all  now  living,  one 
of  whom  is  Dwight.  That,  at  about  the  time  of  their  mar- 
riage, thev  purchased  811  acre^  of  land,  referred  to  in  the 
record  as  "the  home  80,"  and  also  "the  west  80;"  a  year  or 
BO  afterwards,  they  purchased  another  80  acres,  referred  to 
in  the  record  as  "the  hill  80"  and  "the  east  80;"  a  part  of 


m-J  Makti.v  v.  Farmkrh  I-.  &  T.  Co.       [18(1  Iowa 

the  ptinliustt  pi'ioe  was  tukeu  care  of  Ijy  a  iiKii-tfi'ijjt'.  which 
was  finally  paid  off  l»y  defendant,  and  under  the  agreement 
in  which  th«  transfer  <if  the  laud  in  suit  was  made  to  tiif 
defendant.  In  May,  1900,  decreased  executed  a  deed  m 
plaintiff,  in  whicii  he  attempted  to  convey  the  ItiO  acre' 
before  described.  This  was  subject  to  a  fli.Odll  mortgage 
on  the  property,  the  payment  of  which  plaintiff  assumed. 
At  the  time  of  the  execution  of  some  of  the  instruineutB 
hereinafter  referred  to,  June  2,  1!)15.  plaintiff  had  not  been 
well,  and  did  not  recover  for  i-  or  5  weeks  thereafter;  ou 
that  date,  June  2.  Ifllo,  the  plaintiff,  with  her  husband,  the 
deceased,  and  his  H<m  Frank,  went  to  defendant  company 
and  made  application  to  obtain  a  loan  on  the  real  estate. 
At  that  time,  certain  pajter^  were  signed  for  the  purpose 
of  making  a  division  of  the  property  Itetween  jdaintiff  and 
her  husband.  \\'e  may  state  here  that  there  is  testimony 
on  behalf  of  defendant  that  the  divisiou  of  the  property  wiib 
ill  contemplation  of  a  separation  between  plaintiff  and  her 
husband.  This  is  denied  by  the  plaintiff,  but  the  evidence  is, 
and  the  plaintiff  herself  so  testifies,  that  thereafter  they 
did  live  apart.  The  different  instruments  ese<;nted  dis- 
posed of  all  the  property  of  the  parties,  and  also  made 
provision  for  the  payment  of  debts.  Continuing  the  state- 
ment of  counsel  for  appellant,  they  say  that,  on  said  2iJ 
of  June,  deceased  was  74  years  of  age,  and  had  been  sick 
and  quite  feeble  for  about  5  years;  that  be  died  soon  after 
wards,  that  is,  the  next  September;  that,  under  the  pla" 
of  the  division,  which  was  carried  out,  plaintiff  receiveil 
"the  home  SO,'"  the  personal  property,  and  a  lease  on  "thp 
hill  80"  for  1915,  her  husband  receiving  "the  hill  80."  In 
addition,  there  were  two  insurance  policies  on  Mr.  Martin's 
life,  one  of  which,  under  a  subsequent  arrangement,  was. 
to  go  to  plaintiff,  and  one  to  his  estate;  certain  debts  were 
to  be  taken  care  of  by  each  of  the  parties,  giving  the  mort- 
gage of  «-i,(HMI  on   the  80  i-eceived   by  each,  which  luonev 
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was  to  be  turned  over  to  defendant,  to  be  paid  out  by  it  on 
these  debts,  and  the  balance,  if  any,  to  be  divided  equally 
between  plaintiff  and  deceased.  On  the  date  before  re- 
ferred to.  June  2,  1915,  deeds  were  given  to  tbe  defendiint 
as  trustee,  by  plaintiff  and  deceased.  Exhibit  10  was  a 
warranty  deed  conveying  the  home '80  to  defendant;  and 
on  the  same  date  (June  2,  Ifllii),  a  nienioranduin  was  given 
by  defendant  to  the  plaintiff,  by  which  defendant  acknowl- 
e<lged  that  it  held  the  same  land  in  trust  for  jjlaintiff,  and 
agreed  to  manage,  control  and  convey  the  same  as  plaintiff 
shoBid  by  will  or  deed  direct.  Soon  after  said  June  2d, 
plaintiff  employed  Mr.  Plank  to  look  after  the  matter  of 
division  of  property;  some  changes  were  made,  and  some 
additional  papers  executed;  the  deed.  Exhibit  10  inst  in- 
ferred to,  was  destroyed,  and  a  new  deed  of  '-the  home  80" 
made  to  I>wight  Martin,  a  .wn  of  plaintiff  and  deceased's. 
We  may  say  parenthetically  here  that  appellee  contends 
that  the  effect  of  this  was  to  prevent  plaintiff's  husband 
from  receiving  dower  in  the  80  acres  which  went  to  her,  in 
case  she  should  predecease  her  husband.  At  the  same  time, 
June  2d.  the  deceased,  Wilson  l^.  Martin,  and  his  wife,  the 
plaintiff,  executed  a  warranty  de(^d  to  the  defendant  to  the 
hill  80.  In  this  deed,  both  deceased  and  plaiutiff  respective- 
ly relinquished  all  I'ontiiigent  rights,  including  all  their 
right  of  dower,  homestead  or  distributive  share  in  the  land 
so  conveyed.  This  instrument  is  known  in  the  record  as 
Exhibit  1.  -Vt  the  i<ame  time,  defendant  gave  to  the  de- 
ceased a  writing,  known  in  tbe  record  as  Exhibit  14,  which 
is  as  follows: 

"Sionx  City.  Towa,  June  2,  1915. 
■■Wilson  B.  Martin, 

"Westfleld.   Iowa. 
"Dear  Sir : 

"We  hereby  acknowledge  that  we  bold  in  trust  for  yon 
the  following  describeil  property,  to  wit:     The  East  One 
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Half  (EVo)  of  the  Southeast  Quarter  (SEH4)  of  Section 
Twenty-six  (26),  Township  Ninety-two  (92),  Range  Forty- 
nine  (49),  and  agree  to  manage,  control  and  convey  tlie 
same  a^  you  shall  hy  will  or  deed  direct. 

"Very  truly  yours, 
"Farmers  Loan  &  Trust  Company, 
"By  R.  H.  Burton-Smith,  At^." 

About  12  days  thereafter,  and  on  June  14,  1915,  a  tnurt 
agreement  was  entered  into  between  deceased,  Wilson  6. 
Martin,  and  the  defendant,  in  regard  to  the  80  acres  of  land 
deeded  to  plaintiff's  husband,  now  deceased.  This  agree- 
ment is  as  follows: 

"Trust  Agreement. 

"This  agreement,  entered  into  this  14th  day  of  Jnne, 
1015.  by  and  between  Wilson  B.  Martin  of  Westfleld,  Ply- 
mouth ('ounty,  Iowa,  party  of  the  first  part,  and  the  Fann- 
ers Loan  &  Trust  Company  of  Sioux  City,  Woodbury  Coun- 
ty, Iowa,  party  of  the  second  part, 

"Witnesseth:  That  whereas  the  party  of  the  tot 
part  has  deeded  to  the  party  of  the  second  part  all  hi» 
right,  title  and  .interest  in  the  following  described  prop- 
erty to  wit:  The  East  One  half  (Ei^)  of  the  Southeagt 
Quarter  (SEi^)  of  Section  Twenty-six  (26),  Township 
Ifinety-lwo  (92),  Range  Forty-nine  (49),  situated  in  Ply- 
mouth County,  Iowa,  in  consideration  therefor  the  said 
second  party  agrees  as  follows: 

"(a)  To  pay  the  net  income  from  said  property  an- 
nually to  said  first  party. 

"(b)  In  case  such  uet  income  shall  not  be  sufficient  to 
keep  said  first  party  in  comfortable  circumstances,  the  said 
second  party  agrees  to  sell  said  property  and,  from  time  to 
time,  to  pay  over  to  said  first  party  such  portion  of  the  net 
returns  from  said  sale  as  may  be  necessary  to  the  comfort 
of  said  first  party,  keeping  balances  at  interest. 

"(c)     Whatever  property  or  money  shall  remain  id  the 
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hands  of  the  said  second  party  upon  the  death  of  said 
first  part;,  shall  first  be  charged  with  the  expenses  of  the 
last  illness  and  funeral  of  said  first  party,  and  with  a  rea- 
sonable charge  for  the  services  rendered  by  said  second 
party,  and  the  said  second  party  agrees  to  pay  one  thon- 
sand  dollars  (f  1,000)  share  and  share  alike  between  Dwight 
Martin,  Grace  Waterbury  Martin  and  Auriel  Marie  Martin, 
children  by  his  present  wife,  Emma  J.  Martin,  if  ■such  a  sum 
shall  remain  in  its  hands,  and  to  divide  any  balance  equally, 
share  and  share  alike,  among  the  five  children  of  said  first 
party  by  his  first  wife,  Mary  Martin,  or  among  their  chil- 
dren per  stirpes. 

■Signed  the  14th  day  of  June,  A.  I>.  1915. 
"Wilson  B,  Martin, 
''Farmers  Ixwin  &  Trust  Company, 
"By  James  F.  Toy, 
"By  F.  W.  Kammann." 

By  his  will,  Wilson  B.  Martin  gave  to  his  wife,  this 
plaiutilf.  "the  home  80,"  which  had  theretofore  been  deeded 
to  her,  and  provided  that  such  provision  in  his  will  was  to 
be  in  lieu  of  dower,  homestead  exemptions  and  distributive 
share.  Another  provision  of  his  will  is  that  be  makes  no 
provision  for  his  three  children  by  his  second  wife,  the  plain- 
tiff, as  he  expected  her  to  provide  for  tbem  out  of  the  prop- 
erty set  off  to  her.  There  are  other  provisions  in  the  will, 
which  we  shall  not  set  out. 

On  the  last  named  date,  deceased  executed  a  bill  of 
sale  to  plaintiff  of  certain  personal  property, — horses,  colts, 
cows,  hi^s,  machinery,  grain,  etc., — being  all  the  personal 
property.  On  that  same  date,  the  plaintiff  and  deceased 
gave  to  the  defendant  a  paper,  reciting  that,  an  application 
having  been  made  for  a  loan  of  f2,000,  the  defendant  was 
authorized:  First,  to  pay  the  usual  and  necessary  ex- 
penses ;  second,  to  place  the  remaining  proceeds  of  said  loan 
into  a  common  fund  belonging  to  both  of  the  subscribers; 
Vol.  ISO  U.— 66 
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third,  to  pay  out  of  said  fund  all  houBehold,  medical  or 
professional  bills  or  debts  heretofore  contracted  by  either 
of  the  parties;  and  the  remainder  to  be  divided  eqnallj, 
one  half  to  plaintiff  and  one  half  to  her  husband.  A  sched- 
ule of  notea  and  claims  was  given  defendant.  On  the  same 
day,  plaintiff  executed  a  written  inetrument  to  defeodant 
to  execute  in  blank  and  deliver  to  her  a  deed  to  "the  home 
80,"  On  the  same  date,  plaintiff  executed  to  the  defendaot 
the  folloTving  paper: 
"The  Farmers  Loan  &  Trust  Company, 

"Sioux  City,  lona. 
"Gentlemen : — 

"I  have  executed  the  assignment  herewith  delivwed 
to  you,  being  an  assignment  of  policy  Number  66537,  in  the 
Northwestern  Alntual  Life  Insurance  Company,  in  consid- 
eration of  an  agreement  that  Wilson  B.  Martin  shall  mate, 
execute  and  deliver  to  you  the  last  will  or  deed  of  trust 
in  which  there  shall  be  devised  and  bequeathed  to  Dwight 
Martin,  Grace  Waterbury  Martin  and  Anriel  Marie  Mar- 
tin the  sum  of  one  thousand  dollars  (f  1,000),  share  nnd 
share  alike  in  said  sum  of  one  thousand  dollars  {|1,000), 
find,  upon  delivery  to  yoti  of  said  will  or  deed  of  trust,  yon 
may  deliver  to  Wilson  B.  Martin,  or  anyone  whom  he  shall 
direct,  the  assignment  hereby  turned  over  to  you." 

And  in  another  paper,  she  relinquished  all  her  right 
and  interest  as  beneficiary  in  said  insurance  policy.  Other 
papers  were  exetaited;  but  it  is  perhaps  unnecessary  to  set 
them  out,  since  appellant  contends,  and  in  this  appellee 
seems  to  acquiesce,  that  the  case  turns  upon  the  three  «- 
hibits  before  referred  to;  that  is  to  say,  Exhibit  10,  the 
deed  from  plaintltT  and  her  husband  to  the  defendant,  Ex- 
hibit 14,  the  paper  in  which  defendant  acknowledges  that  it 
holds  "the  hill  8(1"  in  trust  for  plaintiff's  husband,  and  Ei- 
hibit  15,  the  trust  agreement. 

Appellant  states  that  the  greater  part  of  the  testimo- 
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DT  consists  uf  a  review  of  tlie  actions  and  ronsnltations  of 
the  parties  in  fixing  up  a  division  of  property  between  plain- 
tiff and  her  husbund,  and  that,  while  it  establishes  the  fact 
that  such  a  division  was  made,  it  i3  thought  that  it  lias  no 
bearing  on  the  case,  which  is  solely  a  question  as  to  whether 
plaintiff  is  entitled  to  dower  in  "the  hill  80,"  conveyed  to 
the  defendant;  and  appellee  concedes  that  the  testimony 
introduced  is  important,  as  it  bears  upon  the  intention  and 
pnrposeB  of  the  parties.  In  so  far  a.s  there  may  be  any 
conflict  in  the  testimony,  we  are  satisfied  with  the  conclu- 
sions of  the  trial  court,  and  deem  it  unnecessary  to  refer 
to  the  evidence  in  detail,  in  view  of  the  fact  that  tjie  case 
■seems  to  turn  upon  the  interpretation  of  some  of  the  writ- 
ten instruments  before  referred  to. 

Appellant's  propositions  are  that,  under  Section  3366 
of  the  Code, — which  provides,  in  substance,  that  one  third 
in  value  of  all  the  legal  or  equitable  estates  in  real  prop- 
erty possessed  by  the  husband  at  any  time  during  the  mar- 
riage, which  have  not  been  sold  on  execution  or  other  judi- 
cial sale,  and  to  which  the  wife  had  made  no  relinquishment 
of  her  right,  shall  be  set  off  to  her  if  she  survive  him,— plain- 
tiff's dower  interest  in  the  real  estate  in  controversy  is  not 
a  subject  of  contract  between  her  and  her  deceased  hus- 
band; and  that,  therefore,  her  interest  in  the  property  in 
controversy  was  not  divested  by  the  division  of  the  prop- 
erty between  them;  that  such  division,  being  a  void  con- 
tract, cannot  be  the  basis  of  an  estoppel  preventing  plain- 
tiff from  claiming  dower  in  the  land.  The  real  basis  for 
plaintiff's  claim  is  that,  though  plaintiff  and  her  husband, 
on  June  2,  1915,  executed  to  the  defendant  the  warranty 
deed  Exhibit  10,  before  referred  to,  wherein  she  relin- 
quished her  dower  therein,  the  paper  thereafter  and  on  the 
same  day  executed  by  defendant,  or  given  to  deceased  by 
the  defendant,  acknowledging  that  it  held  the  land  in  con- 
troversy in  trust  for  plaintiff's  husband,  revested  an  equit- 
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able  title  in  deceased  which  was  not  divested  by  the  fmet 
agreement  thereafter  executed  bv  her  husband  aod  the  de- 
fendant, the  plaintiff  not  having  joined  therein. 

Cases  are  cited  b.v  appellant  in  support  of  the  differenl 
propositions,  but  we  think  the  case  is  ruled  by  our  holding 
in  the  case  of  .\fanatt  r.  Griffith,  147  Iowa  707,  thongh,  of 
course,  tlie  facts  are  not  precisely  the  same.  Appellant 
seems  to  place  much  reliance  upon  the  case  of  In  re  Estate 
of  Kennedy,  154  Iowa  460,  and  prior  cases  similar  thereto. 
But  we  thinit  the  facts  in  the  instant  case  are  esaentiallT 
different  from  those  involved  in  the  cases  cited  by  appel- 
lant. In  the  Kennedy  case,  it  was  held,  at  page  467,  that 
the  fact  was  that  the  subject  of  the  contract  alleged  iras 
her  inchoate  interest  in  his  real  estate.  The  transaction 
was  based  upon  an  oral  agreement  between  a  husband  and 
wife,  whereby  the  wife  ajjreed  to  abide  by  the  last  will.and 
testament  of  her  husband,  in  consideration  of  real  estate 
and  personal  property  conveyed  to  her,  and  in  that  caBe, 
the  court  held  that,  under  Section  3154  of  the  Code,  follow- 
ing prior  cases,  one  spouse  has  no  interest  in  property 
owned  by  husband  and  wife  which  ia  the  subject  of  con- 
tract between  them.  In  the  Kennedy  case,  there  was  no 
claim,  as  in  the  Manatt  case  or  in  the  instant  case,  that  the 
transactions  involved  were  entered  into  for  the  purpose  of 
making  a  division  of  the  property  of  the  husband  and  wife, 
to  enable  them  to  control  and  dispose  of  their  lands  free 
from  any  dower  right  of  the  other  therein,  or  that  the  lun- 
tual  understanding  and  division  had  been  acted  upon  bj 
both  of  them. 

The  court  was  justified  in  finding  from  the  evidente 
that  plaintiff  and  her  husband  mutually  agreed  to  a  fnll 
and  complete  division  of  their  property,  with  a  view  to 
thereafter  living  apart,  and  that  they  both  in  good  faith 
undertook  to  carry  out  such  agreement,  and  that  it  was 
carried  out.     The  parties  were  competent  to  contract,  and 
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there  was  no  fraud  perpetrated  or  attempted  when  the 
agreement  was  executed.  Appellee'  contends  that,  after 
the  deeds  to  defendant  had  been  executed,  on  June  2d, 
plaintiff  was  trying  to  so  arrange  matters  that,  if  plaintiff's 
husband  should  be  the  first  to  die,  as  it  was  thought  he 
would,  because  of  his  poor  health,  plaintiff  might  claim 
dower  in  bis  89;  while,  if  she  died  first,  be  would  be  cut 
off  from  any  interest  in  her  89.  Nothing  occurred  after 
June  2d  to  indicate  any  change  of  purpose  on  the  part  of 
either  plaintiff  or  her  husband,  or  that  plaintiff  had  any 
intentioD  of  departing  from  the  original  plan  of  a  separa- 
tion and  division  of  property,  as  carried  out  on  June  2d. 
We  think  that,  when  plaintiff  and  her  husband,  by  the  two 
separate  deeds  executed  June  2d,  conveyed  all  their  land  to 
defendant,  they  were  each  immediately  precluded  from 
claiming  any  interest  iu  the  property  which  it  was  agreed 
should  belong  to  the  other.  The  agreement  and  its  execu- 
tion, at  least  so  far  as  the  land  was  concerned,  were  com- 
pleted when  the  deeds  passed.  The  contract  was  fiiir  and 
equitable  to  plaintiff-  At  that  time,  there  conid  have  been 
no  claim  that  the  deeds  were  invalid.  It  seems  to  us  that 
whatever. may  have  been  done  by  either  of  the  parties  stib- 
seqnent  to  June  2d,  with  respect  to  giving  ioiitructions  or 
directions  to  defendant  as  to  the  miinagement.  control  or 
disposition  of  the  land,  could  not  affect  what  had  previ- 
ously been  agreed  upon  and  executed.  After  the  parties 
conveyed  the  lands  to  the  trust  company,  their  rights  to 
their  respective  properties  became  fixed,  and  any  arrange- 
ment thereafter  made  would  not  revest  either  with  a  title 
or  interest  in  the  land  after  they  had  parted  with  all  their 
interest  therein.  This  is  especially  so  as  to  the  land,  and 
In  all  the  transactions  thereafter,  there  was  no  effort  made 
to  undo  what  had  been  done.  Subsequent  n^otiations  had 
to  do  more  especially  with  the  insurance  policies. 

It  is  thought  by  appellee  that  deceased  could  not  have 
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been  compelled  to  give  the  $1,000  to  her  children,  since  this 
had  not  been  taken  into  conaideration  bj  either  party  in 
the  earlier  stages  of  the  transaction.  It  is  thought  by  ap- 
pellee that,  when  deceased  acceded  to  plaintiff's  demand  in 
regard  to  this,  the  question  arose  as  to  how  the  payment  of 
this  sum  to  plaintiff's  children  at  the  death  of  her  hus- 
band was  to  be  made.  It  is  shown  that  his  will  had  already 
been  made,  and  that  the  parties  knew  of  that  fact,  and  that 
it  did  not  contain  a  bequest  of  this  character.  True,  the 
will  could  have  been  changed,  but  the  parties  seem  to  have 
provided  for  the  payment  of  this  |1,000  at  Mr.  Martin's 
death  by  a  provision  in  the  trust  deed.  That  there  may  be 
a  conflict  between  the  will  and  the  trust  agreement  with 
reference  to  the  payment  of  this  |1,000  need  not  be  con- 
sidered here,  we  think,  because  the  question  is  as  to  plain- 
tiff's right  to  dower  in  the  land. 

We  think  that  the  statement  by  defendant,  after  the 
execution  of  the  deetis,  to  the  effect  that  it  held  the  bus- 
band's  property  in  trust  for  him,  did  not  have  the  effect  of 
revesting  plaintiff  with  an  interest  in  her  husband's  land, 
,of  which  interest  she  had  previously  divested  herself  by  the 
deed.  I'nder  tlie  authority  of  hlanatt  v.  (Iriffith,  supra, 
we  think  plaintiff  is  estopped  from  now  averting  any  dow- 
er interest  in  the  land  in  controversy. 

It  follows,  therefore,  that  the  decree  of  the  district 
court  must  be,  and  it  is,— Affirmed. 

Oaynor,  C.  J.,  Wkavbr  and  Stbvbns,  JJ.,  concur. 


Maby  a.  Nolan,  Appellee,  v.  Wm.  H.  Glynn  et  al..  Appel- 
lants. 

FBAtrDtTI.ENT  OONTBTAHOBS:  Qronnds  of  InT&lldlty— Oondd- 
eration — Qood-Faith  Purcbase  for  Inadequate  Price.  A  creditor 
may  not,  evfln  for  the  sole  purpose  ol  protecting  himaelf,  buy 
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tbe  property  of  hia  iDsolvent  debtor  for  less  than  Its  fair  value, 
knowing  that  other  credltore  will  thereby  be  defeated  In  col- 
lecting their  claims.  In  sucb  caae,  the  conveyance  will  be 
deemed  without  consideration,  and  therefore  fraudulent,  to  the 
extent  of  the  difference  between  what  be  did  pay  and  the  value 
of  the  property. 

Wbavib  and  Salikgkr,  JJ.,  dlaaent  as  to  the  extent  of  relief 
granted. 

Appeal  from  Warren  District  Court. — W.  H.  Pahey,  Judge. 

FninAY,  Febrt'ary  18,  1916. 

Supplemental  Opinion  on  Rehearing,  Tl'ESDay,  June  26, 
1917. 

Suit  to  subject  land  or  its  proceeds  to  the  satisfaction 
of  plaintiff's  judgment  resulted  in  a  decree  against  defend- 
ant Casady,  from  which  both  defendants  appeal.  After- 
wards, plaintitT  perfected  an  appeal.— /l/ffrm«rf. 

Berry  d  Watson  and  John  A.  Quiher,  for  appellants. 

Robbins  £  Smith,  A.  W.  Wilkinson  and  A.  V.  Proud- 
foot,  for  appellee. 

Ladp,   J. — An     action    was    begun     bv 


■I4n«^'  ^'  ^^^  consequent  upon  an  alleged  breach  of 
SSm'Vm  In-"'"  promise  of  marriage,  by  serving  the  orig- 
adeqaate  price,     j^gi    pQ^j^.^    ^p^jj    jg     j^jj     ^,mj    gij^g    ^^e 

petition  August  23d  following.  Trial  was  had,  and  judg- 
ment for  18,000  entered  against  Glynn  November  20,  1911, 
from  which  an  appeal  was  taken.  This  judgment  waa  re- 
versed September  25,  1913.  See  163  Iowa  146.  Another 
trial  was  had,  and  judgment  entered  againnt  Glynn  for 
f7,500,  April  15,  19U.  The  object  of  this  action  is  to  sub- 
ject certain  lands  transferred  by  Glynn  to  hia  codefendant, 
Casady,  to  the  satisfaction  of  this  judgment.  On  Decem- 
ber 11,  1912.  after  the  entry  of  tbe  first  judgment,  and  prior 
to  its  revercai,  Glynn  and  Casady  entered  into  a  written 
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contract,  under  the  teriuB  of  which  the  latter  purchased  of 
the  former  a  farm  of  about  131  acres  in  Warren  County  at 
|75  per  acre,  and  a  farm  of  80  acres  in  Madison  County, 
at  |80  per  acre,  the  entire  consideration,  |16,013^0,  to  be 
paid  by  immediately  cancelling  a  note  of  Glynn's  to  Casad}' 
for  $1,500,  an  existing  mortgage  on  the  Madison  Count; 
land  of  f2,500,  a  mortgage  on  the  Warren  County  land  of 
|4,000,  and  a  subsequent  mortgage  of  (3,000  thereon,  leav- 
ing a  balance  of  |5,0I3.20  to  be  paid  upon  the  delivery  of 
the  deeds  by  cancelling  another  note  of  f1,500  due  Casady, 
and  paying  ?a,51."t.2(t  in  cash,  Glynn  to  pay  taxes  of  1912. 
And  it  was  "further  understood  that  there  is  now  a  judg- 
ment against  said  Glynn  in  favor  of  Mary  Xolau  for  |8,000, 
and  the  same  is  now  pi>nding  in  the  Supremo  Court  of  Iowa. 
If  the  same  is  aflinued  by  said  court,  the  said  Casady  is 
then  to  pay  the  sum  of  $4,000  in  to  the  clerk  of  court  of 
Warren  County,  Iowa,  being  part  of  the  (5,013.20  due  said 
Glynn,  ro  that  the  said  (ilynn  may  use  the  same  to  satisfy 
Huid  judgment,  the  balance  of  said  judgment  the  said  Qlynn 
will  otherwise  care  for.  In  the  event  the  said  jud^meot 
is  not  affirmed,  then  tlie  said  Gflynn  agrees  that  the  said 
Casady  may  deduct  the  sum  of  |1,500  and  interest  which 
ia  due  him,  as  above  set  out,  and  the  balance  of  the  |o,013.- 
20  is  to  be  paid  by  said  Cassady  to  said  Glynn  in  cash. 
It  being  understood  that,  in  the  event  that  the  said  court 
should  not  I'each  said  case  in  the  spring  of  1013,  and  the 
same  should  go  over  to  a  later  date,  then  the  said  Glynn 
agrees  also  to  pay  the  1913  taxes  and  interest  on  all  mort- 
gages to  March  1,  1914,  and  the  rent  received  for  the  year 
of  1913  is  to  go  to  said  Cilynu,  and  said  (Casady  i^  to  b« 
allowed  7  per  cent  interest  on  the  amount  which  he  is  com- 
pelled to  pay  iu  cash  either  to  the  cierk  of  court  or  to  said 
Glynn,  as  the  case  may  be,  from  the  time  payment  is  made 
until  March  1,  1914." 

Glynn  was  to  furnish  abstract  showing  merchantable 
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title,  convey  by  warranty  deed,  subject  ouly  to  the  three 
mortgages,  "said  deed  to  be  made  within  aO  days  from  the 
date  hereof,  and  to  be  delivered  aa  soon  thereafter  as  said 
Casad;  is  able  to  pay  said  money  in  the  manner  as  abore  re- 
ferred to."  The  farms  were  to  be  turned  over  in  as  good 
couditioD  as  at  the  date  of  the  contract,  wear  and  decay  ex- 
oepted.  Separate  deeds  to  the  respective  tracts  of  land 
were  signed  and  acknowledged  by  Giynn  January  15.  1913, 
and  by  him  given  to  the  recorder  and  recorded  September 
37th  following,  two  days  after  the  reversal  of  the  judgment 
by  the  Supreme  Court,  and  later  delivered  to  Casady. 
Xone  but  the  contracting  parties  was  aware  of  the  trans- 
action at  the  tima  Olynn  continued  in  possession  nntii 
March  1,  1914,  when  the  second  $1,500  note  was  cancelled, 
and  Casady  paid  Qlynn  the  balance  of  |3,256.tt5.  Casady 
was  cashier  of  the  Norwalk  State  Bank,  to  which  the  sec- 
ond mortgage  of  f3,000  on  the  131  acres  was  executed. 
after  the  beginning  of  the  suit,  and  was  part  owner  of  the 
Cnmmings  Bank,  of  which  Glynn  had  been  cashier  for  sev- 
eral years,  and  until  1914.  Casady  had  been  a  witness  for 
Glynn  at  both  trials,  and  had  been  somewhat  intimate  with 
him  in  business  matters.  Glynn  claims  to  have  listed  tbe 
farms  for  sale  with  several  ageat«,'about  a  year  before  sell- 
ing to  Casady,  and  in  the  fall  of  1912,  to  have  reduced  the 
price  to  |90  per  acre  for  the  80  acres,  and  f80  or  f85  for  the 
131  acres.  What  his  price  had  been  is  not  disclosed  by  the 
record.  He  first  spoke  to  Casady  about  selling  to  him 
either  in  August  of  that  year,  as  stated  by  Glynn,  or  30  to 
60  days  prior  to  making  the  contract,  as  said  by  Casady. 
and  was  advi^d  by  the  latter  to  make  further  effort  to  sell 
to  someone  else.  Glynn  testified  that  his  purpose  in  sell- 
ing was  to  dispose  of  the  land  so  as  to  avoid  having  it  sold 
at  forced  sale,  should  the  (first)  judgment  be  aBBrraed. 
This  may  be.  true,  for  the  judgment  was  a  lien  on  one  of 
the  farms  at  least,  and  counsel  for  Casady  assume  in  argu- 
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ment  that  it  wan  a  lieu  on  the  other  farm  also.  If  so,  we 
fail  to  perceive  on  what  theory  counsel  laud  Glynn  for  un- 
dertaking to  arrange  payment  of  what  might  in  any  event 
be  enforced  againat  his  proi>erty.  He  had  appealed  from 
the  judgment,  and  the  criticiHm  of  the  transaction  is  not 
that  defendants  took  into  account  what  Glynn  might  be 
compelled  to  do  in  event  of  an  aflSrmance,  hot  that  what 
they  undertook  in  the  contract  to  do.  and  carried  out,  was 
calculated  to  and  did  place  Glynn's  property  beyond  the 
i-eacb  of  Mary  Nolan  in  the  collection  of  any  judgment  she 
might  recover  against  him.  The  price  was  inadequate,  as 
both  of  them  well  knew.  Even  after  GljTin  had  reduced  the 
price  through  his  agents,  that  of  the  80  acres  was  flO  above 
that  named  in  the  contract,  and  f5  or  flO  per  acre  higher 
on  the  131  acres.  Within  six  months  thereafter,  June  9. 
1913,  Oasady  addressed  a  letter  to  Glynn,  Baying  that  he 
had  concluded  to  sell  the  farms,  and  that  he  thought  Glyun 
"might  have  an  op]>ortunity  to  sell  them,  as  they  are  more 
handy  for  you  to  show  than  me.  I  want  for  the  farm  near 
Patterson  |105  per  acre,  and  for  the  other  farm  on  the  coun- 
ty line,  I  want  flOft  ])er  acre,  and  I  will  allow  you  a  com- 
mission of  12  per  acre  if  you  will  furnish  me  a  bu.ver  for 
either  one  of  these  farms.  I  trust  you  will  get  busy,  as  I 
would  like  to  "dispose  of  them  this  season  if  I  can.  B'y  the 
way,  you  are  pretty  well  acquainted  in  Winterset  and 
know  the  real  estate  men  there  better  than  I,  ami 
why  would  it  not  be  a  good  idea  for  you  to  list 
it  with  someone  there  and  work  in  connection  with  them  in 
selling  this  farm,  and  you  can  make  whatever  division  of 
the  commission  yon  wish?  Now  I  trust  you  will  give  this 
attention  and  push  the  matter  as  I  do  not  care  to  hold  these 
farms  but  prefer  to  convert  them  into  money.  Of  course 
I  expect  to  show  these  farms  and  sell  them  myaelf  if  I  get 
an  opportunity." 

Glynn,   as   directed,    listed    the     farms     with     several 
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agents.  Witnesses  (lisagi-ee  as  to  the  value  of  the  respective 
farma  at  the  time  of  the  contract,  the  estimates  on  the  Mad- 
iflon  Connty  farm  varying  from  |80  to  $125  per  acre,  and  on 
the  Warren  Connty  farm  from  |65  to  |110.  In  view  of  the 
prices  pat  on  them  by  Glynn  before,  and  by  both  within 
»ix  months  after  entering  into  the  contract,  and  the  sale 
of  tbe  Madison  County  farm  in  August,  1913,  at  f  100  per 
acre,  we  are  of  opinion  that  the  finding  of  the  district 
court  that  the  80-acre  farm  waa  tben  fairly  worth  $100  per 
acre,  and  the  Warren  County  land,  $90  per  acre,  ought  not 
to  be  disturbed.  Glynn  at  no  time  had  demanded  less 
than  $10  per  acre  more  than  named  in  the  contract,  and 
even  this  was  a  reduction  from  the  listing  price.  Both 
liiited  each  farm  shortly  thereafter  at  $25  per  acre  in  ad- 
vance of  the  contract  price,  though  values  do  not  appear  to 
have  increased,  and  one  was  sold,  and  all  this  before  the 
contract  wag  to  be  performed.  When  first  approached, 
Casady  said  he  had  all  the  land  he  desired,  but  evidently 
the  opportunity  to  buy  the  land  for  less  than  its  value,  and 
thereby  secure  or  collect  the  two  $1,500  notes  and  the  sec- 
ond mortgage  of  $3,000  against  the  131  acres  owed  to  the 
bank  of  which  he  was  cashier,  overcame  his  objections,  and 
he  entered  into  the  contract.  Both  Casady  and  Glynn 
streDUOUsly  deny  that  they  entertained  any  purpose,  when 
enterint;  into  the  contract,  to  defraud  anyone;  and,  though 
there  is  some  evidence  to  the  contrary,  we  are  inclined,  in 
view  of  the  fact  that  Glynn  might  well  have  done  what  he 
did  with  the  design  to  appropriate  his  property  to  the  pay- 
ment of  Casady  and  other  creditors,  and  that  Casady  may 
have  been  influenced  by  the  opportunity  to  collect  for  him- 
■aelf,  to  concur  with  the  district  court  in  according  them  the 
benefit  of  the  doubt.  Conceding,  however,  that  there  was 
no  such  purpose,  yet  they  purchased  this  land  at  $3,485,  af 
least,  less  than  both  seller  and  purchaser  knew  it  was 
worth,  and  with  the  knowledge  on  the  part  of  both  that 


876  Nolan  v.  Glynn.  [180  Iowa 

claims  of  other  creditors,  including  that  of  plaintiff,  would 
be  left  unpaid,  and  tbe  debtor  without  property  to  satisfy 
them.  A  creditor,  even  though  acting  innocently,  cannot 
be  permitted  to  profit  in  this  way  to  the  detriment  of  unse- 
cured creditors.  Cox  v.  UolUs,  109  Iowa  270;  M'iltse  v. 
Flack,  115  Iowa  CI;  Oriaicold  v.  Szwanek,  (Neb.)  21  L.  B. 
A.  (N.  S.)  222;  Keeder  v.  Murphy,  43  Iowa  413.  This  is 
on  the  theory  that  the  conveyances  are  fraudulent  as  to 
such  exceBs,  for  to  that  extent,  the  insolvent  has  deeded 
his  property  without  consideration,  to  the  injury  of  his  un- 
secured debtors.  We  have  entertained  not  a  little  doubt  as 
to  whether  defendant  Casady  did  not  participate  in  Ulynn's 
effort  and  Glynn's  act  to  place  this  property  beyond  the 
reach  of  plaintiff,  but  have  resolved  such  doubt  in  favor 
of  the  finding  of  the  trial  court.  We  have  no  hesitancy, 
however,  in  reaching  the  conclusion  that  Casady  ought  to 
account  for  the  difference  between  the  inadequate  price 
paid  and  the  fair  value.— ^ffi'miet/. 

Oaynor,  C  J.,  DsEMHit  and  K.vmnger.  JJ.,  concur. 

Opinion  on  Rehearing. 
SalinoeRj  J. — An  opinion  was  filed  in  this  case  on  Frt- 
ruary  18,  1916,  which  affirmed  the  action  of  the  trial  court. 
The  plaintiff  obtained  a  judgment  against  Glynn  for  $8,000. 
This  judgment  was  reversed.  Sec  l&i  Iowa  14fi.  Another 
trial  was  had,  and  judgment  entered  against  Glynn  for 
|7,500.  The  object  of  this  nctiou  is  to  subject  certain  lands 
transferred  by  Glynn  to  his  codefendant,  CaKady,  to  the  rat- 
i.<ifaction  of  this  judgment.  The  trial  court  declined  to 
give  plaintiff  the  full  relief  asked,  bnt  subjected  the  land  to 
the  extent  of  the  difference  between  the  price  claimed  to 
have  been  paid  by  Casady  and  what  it  found  was  the  value 
of  the  land  sought  to  be  subjected.  As  said,  we  have  af- 
firmed this  action.  A  rehearing  was  granted.  We  adhere 
to  the  foregoing  opinion,  but  some  of  tbe  members  of  tbe 
court  would  modify  the  judgment  and  decree  below  by  sob- 
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jecting  tbe  lands  to  tbe  full  amouat  of  plaintiff's  juilgmeDt. 
with  interest  and  costs. 

It  would  be  idle  now  tu  »tate  in  detail  why  this  codcIu- 
sion  is  DOW  reached  by  some  of  us.  Most  of  the  reasooB  are 
found  in  said  opinion  last  referred  to.  That  sets  out  uany 
liadges  of  fraud,  including  tbe  fact  that  the  land  was  con- 
veyed for  a  grossly  inadequate  price.  The  only  thing  that 
these  judges  add  is  that,  upon  what  is  found  in  said  other 
opinion,  the  sauie>did  not  go  far  enough.  The  badges  of 
fraud,  including  the  inadequacy  of  consideration,  seem  to 
them  to  warrant  more  than  the  relief  heretofore  granted. 
That  is  to  say,  if  they  justify  the  relief  granted  below  and 
affirmed  before,  they  justify  as  well  what  these  jndges  would 
do.  It  will  not  be  amiss  to  point  out  in  this  connection 
that  the  former  opinion  lays  no  stress,  for  one  thing,  upon 
the  fact  that  the  trial  judge,  whose  action  we  have  here- 
tofore fully  affirmed,  found  that  "defendant  Glynn  by  these 
conveyances  was  attempting  and  intending  to  defraud  plain- 
tifiF  in  the  collection  of  her  judgment." 

They  are  not  holding  that  there  is  any  direct  proof  o( 
actual  fraud  on  the  part  of  defendant  Casady.  The  law- 
recognizes  that,  when  there  is  actual  fraud,  it  will  usually 
be-  impossible  to  have  direct  proof  of  it.  Recognizing  this, 
it  raises  a  conclusive  presumption,  if  sufficient  circum- 
stances called  badges  of  fraud  are  in  evidence,  that  equity 
requires  taking  a  conveyanre  out  of  the  way  of  a  creditor. 
They  charge  no  one  with  actual  guilt,  but  simply  hold  that 
such  measure  of  proof  hns  been  furnished  as  that  a  court 
of  equity  must  remove  the  conveyance  us  an  obstacle  to 
collecting  a  just  debt. 

The  majority  orders  that  the  former  opinion  be  ad- 
hered  to. — Affirmed. 

Gayxor,  C.  -I.,  Evans,  I'reston  and  Stevens,  JJ„  con- 
cur. 

Wkaver  and  Salinqer,  JJ.,  dissent. 
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North WESTER-N    Tkauinu   Cumi'anv,   Appellee,   v.    Westekv 
Live  Stock  Insurance  Company,  Appellant. 

APPEAL  AMD  EKBOB:     Decisloiu  BOTlewaUe— OveiTulliig  Hotlon 

1  for  Uore  Specific  Statement.  An  order  overniling  a  motion  Cor 
more  speciQc  statement  is  appealanie;  otherwise  aa  to  an  order 
overruling  a  motion  For  the  division  of  a  petition  Into  counta. 

APPEAL  AND  EBBOB:     Bevlew,  Scopa  of— iOhallense  to  Appnli- 

2  biUt7  of  Order.  In  passiug  on  a  challenge  tu  the  appealabilitv 
of  an  order  overruling  a  motion  for  mote  spocifle  atatement.  ISe 
court  win  not  pass  on  the  merits  of  such  latter  motion, 

APPEAL    AMD    EBEOB:      Effect    of    ,^peal— Non-Fliul   Oiden- 
S    Staying  Trial  In  Lower  Court.     An  appeal  trom  an  order  over- 
ruling a  motion  [or  more  specific  statement  doea  not  necessirlly 
act  ae  a  stay  of  the  trial  In  the  lower  court. 

Appeal  from  Polk  District  Court. — Thos,  J.  Guthbie, 
J  udge. 

Tuesday,  June  26,  1917. 

Opinion  on  motion  to  strike  abstract  and  dismiss  ap- 
peiil, — Motion  to  diaiiiiss  denied. 

Stipp,  Pi'fry,  Bannister  tC  Starsinger.  (Thos,  J.  Graj- 
dou  of  counsel),  for  appellant. 

liuHxhrc,  Haines  rf  Brody,  for  appellee. 

Kali.voeRj  J._I.     The  petition   all^« 
^"  EB''M"fd"i'8ion»  tl'ii^  «"   l)eceml>er  28.  1915.  the  defendant 
oreiTuUnl  "mo-    i««'u'd   to  the  plaintiff  its  policy  of  insnr- 
apMiflc%tate-      iini-e,  whereundcr  it  agreed  to    insure    the 
plaintiff  to  the  amount  of  $120  on  each  and 
every  animal  described  in    certain    .schedules    thereto   at- 
tached; that,  by  the  terms  of  said  ]>oIicy,  the  insurance  was 
to  begin  on  r>ecember  2S,  1915,  and  t-o  cover  the  eaid  ani- 
mals  until   immediately   previous   to  embarkation   at  Befl- 
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board;  that  tliereaftei*,  aud  on  various  days  between  De- 
(.-eiuber  30,  1315,  aud  January  30,  1916,  in  cODSideration  of 
the  required  premium  paid,  defendant  further  issued  to 
plaintttr  certain  riders  or  supplements  to  be  attached  to 
and  form  a  part  of  the  aaid  policy  theretofore  issued,  by 
which  riders  it  undertook  to  insure  the  plaintiff  against 
loss  or  damage  to  the  certain  animals  described  in  these 
riders  or  supplemeut»,  iu  iiocordance  with  the  terms  of  the 
original  policy.  True  copies  of  the  riders  are  said  to  be 
attached,  marked  Exhibits  2  to  59,  inclusive.  It  suffices  to 
say  that  Anally  an  aggregate  loss  of  $31,200  is  sought  to  be 
recovered  for  and  on  account  of  losses  said  to  be  covered 
by  the  various  instruments  to  which  we  have  referred. 

The  defendant  moved  the-  court  to  enter  an  order  re- 
quiring the  plaintiff  to  divide  this  petition  into  divisions  or 
connte.  Defendant  further  moved  the  court  for  an  order 
requiring  plaintiff  to  make  this  petition  more  specific  in 
some  fourteen  specified  particulars.  Both  motions  were 
denied.  From  these  rulings  defendant  has  perfected  an 
appeal,  and  plaintiff  is  moving  to  strike  the  abstract  of  ap- 
pellant and  to  dismiss  said  appeal.  This  last  motion  as- 
serts that  the  orders  appealed  from  do  not  constitute  ap- 
pealable orders. 

II.    We  shall  not  pass  upon  whether 
2.  appbal  •(CD        the  o\erruled   motions  were  in   truth   well 

Tiew,  scope  of:    niade.     That  must  be  reserved  for  the  time 

ebaUeQRe  to 

oforaer"*'  when,  if  ever,  we  determine  the  appeal. 
Many  actions  of  trial  courts  from  which  we 
most  entertain  an  appeal  are  affirmed.  It  follows  that  the 
right  to  appeal  does-not  depend  upon  whether  the  appeal  is 
meritorious.  It  follows  in  turn  that,  in  passing  upon 
whether  there  is  the  right  to  appeal,  we  are  not  at  liberty 
to  take  into  consideration  whether,  though  appeal  he  al- 
lowed, it  should  on  final  hearing  be  not  sustained. 

III.     Cnok  <C  Whei'la-  v.  Vhicagn,  R.  I.  d  P.  R.  Co., 
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75  Iowa  169,  holds  tliat  no  appeal  will  lie  from  the  grant- 
ing of  a  rule  to  produce  books  and  papers.  It  gronnds  itB 
decision  upon  consideration  of  specified  parts  of  the  stat- 
ute which  do  not  allow  an  appeal  from  such  an  order.  It 
entirely  ovorlooks  Subdivision  3  of  the  statute,  which  per- 
mits appeal  from  an  order  that  grants  or  refuses,  continues 
or  modifies  a  provisional  remedy.  Devier  v.  Economic  Lift 
Aaan.,  106  Iowa  682,  merely  follows  the  Cook  case  without 
discovering  the  error  in  the  Cook  case.  We  have  held  that 
no  appeal  will  lie  from  granting  or  denying  change  of  venne 
(Allerton  v.  Eldridge,  ."SB  Iowa  709;  Horak  v.  Horak.  68 
Iowa  49) ;  nor  from  an  order  denying  default  for  want  of 
pleading  {Quinn  v.  Capital  Ins.  Co.,  82  Iowa  550)  ;  nor  from 
an  order  of  continuance  {Jaffrat/  v.  Thompson,  6-5  Iowa 
323;  Theia  v.  Chicago  d  N.  W.  R.  Co.,  107  Iowa  522) ;  nor 
from  one  setting  the  case  down  for  trial  as  an  equitable 
action  {First  National  Bank  v.  Dutoher.  128  Iowa  413,  at 
425) ;  nor  from  one  refusing  to  strike  an  application  for 
permission  to  amend  [Allen  v.  City  of  Davenport,  115  Iowa 
20) ;  nor  from  one  refusing  to  strike  a  pleading  (WaJker  r. 
Pumphrey,  82  Iowa  487) ;  nor  from  an  order  sustaininf  i 
motion  to  set  aside  the  overruling  of  a  demurrer ;  nor  from 
an  order  overruling  a  motion  to  strike  that  motion  (Qminn 
V.  Capital  Ins.  Co.,  82  Iowa  550).  Also  held,  appeal  will 
lie  from  overruling  a  motion  which  assails  material  matter 
and  is  in  effect  a  demurrer  {Seiffert  d  Wiese  Lbr.  Co.  r. 
Hartwell,  94  Iowa  576.  at  578 ;  Bi<-kUH  v.  Krndall,  72  Iowa 
490).  It  will  lie  from  the  striking  out  of  material  matter 
(Mast  V.  Wells,  110  Iowa  128;  Hatcorth  v.  Crosby,  120  Iowa 
612).  We  have  held  that  no  appeal  will  lie  from  stritinf! 
out  immaterial  matter  or  from  overruling  a  motion  to  strike 
such  matter  {Allen  v.  Church.  101  Iowa  116;  Specht  v. 
Spangenbcrg,  70  Iowa  488).  An  appeal  will  not  lie  from 
the  suppression  of  depositions  on  the  ground  that  they  were 
taken  from  the  clerk's  office  by  plaintifiTs  Attorney  contrary 


Jnne  1917]  S.  W.  Trading  Co.  v.  \V.  L.  S.  Ins.  Co.  881 

to  the  provisions  of  the  Code  {Baldwin  v.  Mayne,  40  Iowa 
687) ;  nor  from  the  admission  or  exclusion  of  evidence 
(Richards  v.  Burden,  31  Iowa  305,  306) ;  nor  from  an  order 
resulaticg  time  of  filing  answer  to  interrogatories  (Free  v. 
Western  Union  Telegraph  Co.,  1S5  Iowa  69,  at  72) ;  nor 
from  one  sustaining  exwptions  to  interrogatories  [State  v. 
Amg,  72  Iowa  555,  at  556) ;  nor  from  admitting  evidence 
after  remand  {Garmoc  c-  Sturgeon,  67  Iowa  7O0). 

IV.  In  Schoenhofett  Bretdng  Co.  v.  Giffey,  162  Iowa 
204,  the  test  of  appealability  is  said  to  be  whether  the  ques- 
tion is  or  will  be  inherent  in  the  final  judgment  and  may 
be  presented  on  appeal  from  that  judgment.  If  the  ruling 
is  of  such  a  nature  and  affects  rights  in  such  a  manner  that 
they  cannot  be  protected  by  appeal  from  the 
final  judgment,  then  an  appeal  will  lie.  But 
if  the  question  involved  will  inhere  in  the  final 
judgment  and  can  foe  presented  in  an  appeal  from 
that  judgment,  it  will  be  treated  as  an  interlocutory  order, 
review  of  which  can  only  be  had  upon  the  general  appeal. 
We  say,  in  State  v.  Den  3foineg  City  R.  Co.,  135  Iowa  69*,  at 
717: 

"Ordinarily  every  substantial  right  of  the  parties  can 
be  effectually  protected  by  preserving  a  proper  record,  and 
presenting  the  questions  thus  saved,  upon  appeal  from  final 
jadgment." 

It  is  in  view  of  this  that  we  declare  that  it  is  not  the 
policy  of  the  law  to  permit  either  (mrty  to  a  controversy  to 
prolong  litigation  and  embarrass  the  courts  of  jnstice  by 
prosecuting  an  appeal  from  every  interiocutory  ruling  of 
a  trial  court.  We  have,  however,  held  in  many  cases  that 
an  error  in  overruling  a  motion  to  make  more  specific  is 
waived  by  answering.  Pee  Hurd  v.  Ladner,  110  Iowa  263, 
264 ;  Kellf/  t:  Incorporated  Toicn  of  West  Bend,  101  Iowa 
669,  671 ;  Manatt  v.  Sharer,  98  Iowa  353.  356.  357 ;  Watteln 
V.  Mirtchen,  93  Iowa  517;  Ida  County  v.  Woods,  79  Iowa 
Vol.  180  lA— BS 
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1J8;  Mann  v.  Taylur,  78  Iowa  ;i55;  Rantiolf  v.  Toicn  of 
Btootiififlil,  77  Iowa  50;  Kline  v.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co..  51)  Iowa  65(i ;  Nhugart  t£  Lininger  c.  Pattee,  37  Iowa 
Ji'2.  J24;  Coaklei/  v.  MeCarty,  M  Iowa  105,  107;  Rea  r.  Fla- 
thers,  31  Iowa  545. 

la  view  of  these,  it  gets  nowhere  iiiei-ely  to  prove  that 
man.v  orders  of  court  are  not  aitpealable.  That  this  is  so 
thi'owK  no  light  u]M>n  the  question  whether,  if  ppoceediug 
with  the  trial  op  pleading  further  of  necessity  works  a  waiv- 
er, and  so  leaves  the  party  without  redress  from  such  ruling, 
it  can  then  be  said  that  such  ruling  does  not  materiall.v  ' 
affect  the  flnnl  »leterniination,  although,  by  reason  of  the 
waiver,  no  appellate  review  may  Ite  had  on  appeal  from  an 
adverse  final  ju<1};nient.  Here,  the  defendant  moves  that 
the  petition  be  made  more  speciftc.  Assume  a  case  where 
that  is  done  in  good  faith.  Assume  that  what  is  asked 
for  is  necessary  to  an  intelligent  defense.  I'he  application 
is  denied.  If  the  party  then  answer,  any  error  in  the  de- 
nial is  waived — which  means  that  it  never  can  be  reviewed. 
We  think  this  cannot  be  so.  The  denial  of  a  sonnd  motion 
of  this  kind,  of  necessity  affects  the  final  decision;  for,  in 
the  supposed  case,  the  unsuccessful  movent  must  make  an 
inadequate  defense,  which  may  well  affect  the  merits.  It 
is  no  answer  that  many  such  motions  are  not  well  made. 
As  said,  that  we  must  determine  on  final  hearing  rather 
than  upon  a  challenge  of  appealability.  We  must  make 
a  rule  which  operates  upon  all  such  motions.  We  cannot 
limit  the  rule  to  good  motions  without  turning  the  que^- 
tion  of  appealablity  into  a  review  of  the  merits  of  the  ap- 
peal. 

In  our  opinion,  appeal  lies    from    the 
3.  Appeal  and       overruling  of  a  motion  to  make  petition 

ERBOB :  effect  of  "  "^ 

nnSy'orrters'-'      more  Specific.     But  we  are  not  determining 
fo5i?™St'  *"  ^^^^  *^«*^*  appeal  from  such  mling  is  to 
have  on  the  trial  of  the  cause.     That  will 
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have  to  be  controlled  bj'  the  at'tion  of  the  trial  court  od  a 
determination  of  whether  the  motion  is  frivolous,  and  it 
maj  proceed  with  the  trial  unless  stayed  by  order  of  this 
court. 

The  nearest  approach  which  Barnes  v.  Century  8av 
mga  Bank,  149  Iowa  3G7,  malies  to  sustaining  the  posi- 
tion of  the  appellee  is  its  declaration  that  a  ruling  requir- 
ing plaintiff  to  mabe  the  all^ations  of  bis  reply  more  spe- 
cific "would  not  ordinarily  be  appealable."  The  distinction 
seema  clear.  First,  if  there  be  error  in  requiring  the  alle- 
gations of  the  reply  to  be  made  more  specific,  the  party 
making  reply  is  not  compelled  to  plead  farther;  and  if 
there  be  error  in  requiring  the  reply  to  be  thus  amended, 
the  error  can  be  reviewed  if  final  judgment  go  against  the 
party  who  was  required  to  amend.  Second,  no  substantial 
injury,  sueh  as  may  result  from  compelling  a  defense  to 
a  petition  which  is  not  sufficiently  specific,  can  ever  flow 
from  obliging  the  pleader  to  make  his  pleading  needlessly 
specific. 

V.  But  it  does  not  follow  that  we  must  make  the  like 
determination  on  overruling  a  motion  demanding  that  a 
petition  be  divided  into  counts  and  divisions.  While  it  is 
troe  that  pleading  over  waives  error  in  this'  regard,  that  is 
aot  controlling.  To  be  appealable,  pleading  over  must  op- 
erate as  a  waiver.  But  that  does  not  mean  that  an  order 
is  appealable  merely  because  pleading  over  will  operate  as 
a  waiver.  There  must  be  something  in  addition  to  indicate 
that  something  substantial  will  be  lost  because  of  the  wai- 
ver. We  have  pointed  out  that  this  may  result  whei'e  a 
motion  for  more  specific  statement  is  overruled.  We  can- 
not perceive  how  the  movent  cau  suffer  any  tangible  prej- 
udice by  being  compelled  to  go  to  trial  on  a  petition  which 
should  be  divided  and  if  not.  For,  after  all,  this  does  not 
create  a  handicap  upon  making  proper  defense,  but  at  most 
it  makes  it  more  inconvenient  to  defend.     For,  though  the 
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petition  be  not  divided,  it  still  advises  of  all  it  contains  to 
be  defended  agfliost. 

The  appeal  from  the  ruling  last  referred  to  will  be 
dismissed.  The  motion  to  dismiss  the  appeal  from  the  flmt 
rnling  will  be  denied. 

Gaynob,  C,  J.,  Ladd,  Prehton  and  Stevrss,  .IJ,,  concur. 


Pinr.ip  B,  Watboi's  et  al.,  Ai)pellee»,  v.  Edwari>  L.  Watbois 
et  ill.,  Appellants. 

WILI.B:  Snrrlvlug  SponM— Attempt  to  Disinherit  HUBbaud— BUbt 
]  to  Compel  Election.  A  surviving  busband  who  bas  been  uhol'tr 
ignored  by  tbe  wife  In  the  execution  of  her  will,  equally  with 
a.  surviving  husband  wbo  has  been  made  a  substantial  dei4a« 
under  his  wife's  will,  may  be  put  to  a  statutory  election  vheth- 
er  he  will  consent  to  the  will,  and  thereby  lose  all  iBterest  in 
the  wife's  estate,  or  whether  he  will  take  hla  distributive  one- 
third  share.    Sec  3376,  Code  Supp.,  1913. 

PRINCIPLE  APPLIED:  A  husband  and  wite.  with  four  ctill- 
dren,  lived  separate  and  apart.  The  wife  died,  and  left  a  will. 
whtcb  made  no  mention  at  ber  husband,  and  which  left  her  ea- 
Ure  estate  of  $200,000  to  two  auns  and  a  daughter,  except  tbe 
sum  of  $3,000,  beijueathed  to  a  eon,  Edwitrd.  The  w!U  wsp  filed 
for  probate,  and  Edward  Qled  a  contest  thereon.  Edward  wu 
married,  was  an  Invalid,  was  without  property,  and  there  wu  a 
feeling  among  the  fatht^r  and  some  of  tbe  children  that  an  an- 
nuity ought  to  be  Bettled  on  Edward  and  bis  wife.  If  tbia  wa> 
done,  Edward  was  willing  to  dismiss  his  appeal.  All  parties 
were  desiroua  or  avoiding  litigation  over  their  Family  affairt. 
Talk  was  had,  at  times,  between  the  father  and  some  of  the 
children,  to  tbe  effect  that  the  father  owned  one  third  of  the 
wile's  estate,  and,  by  rtaaon  thcjeof,  might  well  afford  to  make 
provision  for  the  propoaed  annuity  to  Edward.  Tbe  father  and 
Edward,  some  four  weeks  after  the  wife's  death,  entered  Into  a 
contract,  reciting:  (a)  The  peiidcni'v  of  iCdward's  contest;  (b) 
that  tbe  father  owned  a  one-third  interest  in  the  mother's  es- 
tate; (c)  that  an  amicable  adjustment  and  an  avoidance  of 
litigation  were  desired;  (d)  that  Edward  should  withdraw  Ui 
contest  end  that  the  will  should  be  probated;  (e)  that  a  lite 
annuity  was  declared  In  favor  of  Sdward,  which  should  be 
payable  out  of  and  be  a  lien  on  the  asaeta  of  tbe  mother's  eaUl« 
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t>elongmg  to  the  father.  In  compliance  with  this  contTact,  Bid- 
ward  ImmedlBtelr  dlBmiued  hU  contest.  The  will  was  pro- 
bated tno  days  later, 

Notwithstanding  said  recitals,  the  father  did  not,  in  truth  and 
fact.  Intend  them  to  constitute  an  election,  by  himself  and  for 
himself,  of  a  distributive  share  In  his  wife's  estate,  and  he 
nev«r  at  any  time  Intended  to  claim  for  himself  any  Interest 
whatever  In  his  wife's  estate.  He  seems  to  have  viewed  the 
contract  solely  as  a  means  of  doing  something  tor  Edward,  with- 
out doing  or  tahlns  or  Intending  to  take  anything  for  himself. 
After  the  contract  was  executed,  be  seems  to  have  treated  It 
aa  his  own  personat  obligation,  though  the  contract  contained 
no  express  statement  that  he  would  pay  the  annuity.  Some  five 
months  later,  two  of  the  devisees  under  the  mother's  will 
served  the  statutory  notice  (Sec.  3376,  Code  Supp.,  iSlS)  upon 
the  father,  snd  called  upon  him  to  elect  whether  he  would  con- 
sent to  the  will;  and,  on  the  same  day,  the  father  duly  executed 
a  statutory  election  to  abide  by  the  will,  and  fully  waived  all 
Interest  In  the  estate. 

Held:  1.  The  tact  that  the  husband  was  ignored  In  the  wife's 
will  did  not  obviate  his  statutory  duty  to  elect  when  said  no- 
tice was  gireiL 

2.  The  execution  ot  the  annuity  contract  did  not  constitute 
an  election  to  take  s  dfstrtbutive  share  out  of  the  wife's  estate. 

3.  Upon  the  death  of  the  wife,  the  husband  did  not  eo  in- 
stanti  become  vissted  with  a  distributive  share,  but  waa  simply 
placed  In  the  position  where  he  had  the  right  to  elect  whether 
he  would  abide  by  the  will  or  repudiate  it. 

WILI^:    SnrvlTlng  Spouse — Will  and  Diatrlhntlve  Share — Election— 

2  Acti  not  Ooastltnting.  A  Hurviving  husband  who  has  been 
wholly  Ignored  by  his  deceased  wife  in  the  execution  of  her 
will  does  Dot  elect  to  claim  a  distributive  one-thltd  share  in 
the  wife's  property  by  contracting  for  a  lien  on  a  oite-third  por- 
tion of  the  wife's  property,  to  secure  a  debt  owed  by  him,  when 
he,  in  truth  and  In  fact,  never  Intended  to  claim  said  distribu- 
tive share  lor  himself,  and  executed  said  contract  under  a  mis- 
understanding as  to  Its  effect  on  the  settlement  of  the  wife's  es- 
tate.   Sec.  3376,  Code  Supp.,  1913. 

PRINCIPLE  APPLIED:     See  No.  1. 

WnJA;     Surviving  Spouse— Attempt  to  Dislnherll— Nature  of  Test- 

3  ed  lUghts.  A  surviving  husband  who  has  been  wholly  Ignored 
by  the  wife  In  the  execution  ot  her  will  does  not,  eo  instontl 
upon  the  death  of  the  wife,  become  vested,  by  operation  ot  law. 
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with  a.  aiatributlve  oae-third  share  in  the  estate  of  the  irlfe, 
subject  to  the  dlveBtlng  of  the  same  by  a  subsequent  election  by 
the  husband  to  submit  to  the  terras  ot  lh»  will.  Hia  vested 
right,  in  such  case.  Is  simply  to  (Choose  whether  he  will  abide 
\ty  the  will  or  repudiate  it  and  take  hie  statutory  dlatribntlviv 
Bbara    Sec.  336G,  Code,  1SS7. 

PRINCIPLE  APPLIED:     See  No.  I. 

OOMPBOMISB    AND     SETTLEMENT:     Consideration— Senkmoit 

4  of  Family  Oontrorenr.  A  contract  enterod  Into  lor  the  parpoH 
of  avoiding  litigation,  and  thereby  settling  family  dlfflcultiea 
growing  out  of  an  estate,  is  supported  by  a  sufflclent  coDsiden- 
tlon.    So  held  as  to  an  Implied  agreement  to  pay  an  annnllr 

PRINCIPLE  APPLIEDi      See  No.  1. 

ESTOPPEL:     Equitable    Estoppel — Opporttmlty   to   Avoid  InJiUT-' 

5  Effect.  An  estoppel  may  not  he  based  on  alleged  mlBleadlng 
conduct  ot  another,  when  such  i:onduct  was  fully  known  to  com* 
plalnant  at  a  time  such  that  he  bad  ample  opportunity  to  re- 
sume his  former  advantageous  position,  and  avoid  all  Injurf  tj 
reason  of  euch  conduct. 

0ONTBAOT8:    Validity— Uental  Weakneas.     Something  more  tban 

6  mental  weakness  Is  necessary  In  order  to  overthrow  a  contract 
It  must  appear  that  the  one  seeking  to  avoid  the  contract  vu 
Incapable  of  reasonably  understanding  the  meaning  of  the  In* 
strument.  Evidence  reviewed,  and  held  InsuHlclent  to  avoid  a' 
contract  for  mental  incompetency,  though  the  one  coiltractlng 
was  aged  and  Infirm. 

OOUPBOMI8E  AND  SETTLEMENT:     OonstderetUm— Olsmlntl  al 

7  CbxiundleSB  Suit — Evidence.  The  dismissal  ot  a  groundlese  enit 
not  brought  In  good  faith  Is  not  a  sufllctent  consideration  for  i 
contract  of  compromise  and  settlement  It  follows  that  admle- 
slons  by  the  party  instituting  a  suit,  tending  to  show  Its  grounil 
leas  nature  and  his  knowledge  thereof,  are  admissible. 

APPEAL  AMD  EBBOB:     Abstracts— Appeal  by  Both  PlalnUlI  ud 

8  Defendant — Sufficiency  of  Abstract.  Appeals  by  two  hostile  liti- 
gants in  the  same  action  do  not  require  separate  and  duplicate 
abstracts.    An  abstract  by  one  appellant  may,  by  amendment  it 

so  completed  as  to  cover  both  appeals. 

APPEAL  AND   EBBOB:     Bigtit   of   Bevlew— Waivei—Seekinc  to 

9  Enforce  Judgment.  An  appellant  who  secured  a  personal  Jodf- 
ment  In  the  lower  court  for  the  full  amount  prayed  for,  but  was 
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denr^  a  lien  on  certain  property  to  aecure  payment  of  the 
claim,  and  appeals,  does  not  waive  hts  appeal  by  flllng  his  claim, 
■ubsequently  to  the  taking  of  the  appeal,  against  the  estate  of 
the  dtae  against  whom  personal  judgment  bud  been  entered. 

Appeal  front  Polk  IHstrkt  Court. — W.  H.  MrHENitY,  Judge. 
Tuesday,  Junk  26,  1917. 
Hvn  in  wiuitv  by  the  devisees  and  executors  of  the 
estate  of  Sophia  G.  Watrous,  deceaeed,  to  set  aside  a  con- 
tract entered  into  between  C  h.  Watrons,  now  deceased, 
and  Edward  L.  Watrous.  by  tlie  terms  of  which  it  is  claimed 
that  C.  L.  Watrous,  tlie  hnsband  of  Sophia  fl.  Watrous, 
deceased,  elected  to  take  a  distributive  share  in  the  estate 
of  his  vife,  and  to  charge  an  annuity  thereon  for  the  bene- 
fit of  E,  Fj.  Watrons  and  his  wife,  Agnes-  The  reasons 
for  setting  aaide  the  contract  are:  (1)  Mental  incompe- 
tency of  C-  L.  Watrous;  (2)  fraud  and  undue  inflnence  in 
securing  his  signature;  (3)  no  consideration  for  the  agree- 
ment; (4)  no  election  on  the  part  of  C.  L.  Watrous  to  take 
a  distributive  share  in  his  wife's  estate,  she  leaving  a  will 
which  failed  to  mention  her  hnsband,  or  to  give  bini  any 
part  of  her  estate;  (5)  no  agreement  on  the  part  of  C-  L. 
Watrons  to  pay  Edward  L.  Watrous  anything,  and  no  ba- 
sis for  any  agreement  to  pay  him  and  his  wife  an  annuity. 
C.  L.  Watrons  intervened  and  joined  with  plaintiffs  in  the 
relief  demanded.  Other  issues  were  tenderetl,  which,  in  so 
far  as  material,  will  be  considered  during  the  course  of 
the  opinion.  The  trial  court  held  that  the  contract  did 
not  bind  any  part  of  the  estate  left  by  Sophia  O.  ^^'atroua. 
hnt  rendered  judgment  against  C.  L.  Watroua  personally 
for  the  amount  of  the  annuity.  The  trial  court  cancelled 
the  contract,  in  so  far  as  it  created  a  chaise  upon  the  lands 
of  which  Sophia  0.  Watrous  died  seisted,  but  rendered  a 
judgment  against  C.  L.  Watrous  individually  for  the  prom- 
ised annuity.  Pefendants  and  intervener  appeal. — .-1^- 
firmed. 
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Parker,  ParrUih.d  Miller,  for  appellants. 

Coffin  dc  Rippey  and  Stipp,  Perry,  Banniater  rf  Btarsin- 
ger,  for  appellees. 

Stevens,  J. — Sophia  G.   Watrous  died 

1.  wiLi^ :  aorriT-   testate  in  Des  Moines,  Iowa,  April  30,  1914. 
lag  B[>oiue:  >t- 

tohM't'bn^""  ^^^  '*'*  surviving  her  husband,  C.  L.  Ws- 
ramtei'i^iM.  ti'D^^i  who- has  died  smee  the  trial  of  this 
case  in  the  court  below,  and  four  children, 
to  wit:  Philip  and  Charles  A.,  ptaintiffs  herein;  Mrs.  Ma- 
rion Watroue  Augell,  a  daughter;  and  Edward  L.  Watroiis, 
who,  with  his  wife,  Agnes,  are  parties  defendant  to  this 
action.  The  following  provisions  of  the  will  of  Mrs.  Wa- 
trous  are  material  to  this  controversy : 

"I'aragraph  I.  I  direct  that  my  just  debts  and  funeral 
exjtenses  be  first  paid. 

"I'aragraph  II.  Having  heretofore  advanced  to  my  sim 
lOdward  Lacy  Watrous,  large  sums  of  money,  I  hereby  de- 
vise and  bequeath  to  him  the  sum  of  f3,000  to  be  paid  in 
three  aunual  installments  of  fl,0OU  each,  and  because  of 
such  advancemeuts  or  loaus,  1  hereby  direct  that  he  shall 
have  no  further  share,  part  or  parcel  in  my  estate. 

'■Paragraph  III.  I  hereby  give  and  bequeath  the  rest 
and  residue  of  my  property,  personal,  real  and  mixed,  to 
my  daughter,  Mrs.  Marion  Watrous  Angell,  to  my  son  Phil- 
ip Bernard  Watrous.  to  my  son  Charles  Albert  Watrow, 
share  and  share  alike. 

'■Paragraph  IV.  I  nouiinute  and  ap|>oint  to  serve  3b 
executors  of  this  my  will  without  bond:  Philip  Bernard  Wa- 
trons,  Cliarles  Albert  Watrous." 

This  will  was  executed  March  12,  IdU.  On  June  4, 
1914,  this  will  was  duly  admitted  to  probate  in  Polk  Coun- 
ty, and  the  executors  named  therein  were  duly  appointed 
and  qualified  as  such. 
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The  estate  of  the  decedent  is  valued  at  something  over 
$200,000.  It  will  be  noticed  that  her  husband  is  not  men- 
tioned in  the  will,  and  that  Edward  wag  given  but  $3,000 
of  the  estate,  the  remainder  having  been  devised  to  the 
other  three  children.  The  will  was  filed  for  probate  May 
5,  1914,  and  on  May  30th,  Simon  Casady,  of  Des  Moines, 
was  appointed  special  administrator.  On  May  29,  1914, 
Edward  L.  Watroas  filed  obiectiona  to  the  probate  of  the 
will.  Over  date  oj  June  2,  1914,  what  purports  to  be  a 
contract  between  C.  L.  Watrous  and  Edward  L.  Watrous 
was  entered  into,  and  this  contract  was  filed  for  record 
with  the  county  recorder  on  June  3,  1914.  This  contract  is 
as  follows: 

"Whereas  Sophia  G.  Watroua,  of  said  city  of  Des 
Moines,  departed  this  life  on  April  30th,  A.  D.  1914,  leav- 
ing a  last  will  and  testament,  which  was  filed  in  the  office 
of  the  clerk  of  the  district  court  of  the  state  of  Iowa,  is  and 
for  I'olk  County,  on  May  5th,  A.  D.  1914,  by  the  terms  of 
which  she  gives  and  liequeatbs  to  said  Edward  L.  Watrous 
the  sum  of  $3,000  in  cash,  and  divided  the  remainder  of  her 
property  equally  among  her  other  children,  viz.:  Marion 
Watrous  Angell,  Philip  B.  Watrous  and  Charles  A.  Wa- 
trous, share  and  share  alike;  and 

"Whereas,  said  lidward  L.  Watrous,  on  May  29,  A.  D. 
1914,  filed  objections  to  the  probate  of  said  will,  and  a  con- 
test thereof  is  thereby  created  and  now  pending;  and 

"Whereas,  on  May  30,  A.  D.  1914,  Simon  Casady,  !■>■ 
quii-e,  of  the  city  of  Des  Moines,  Polk  County,  Iowa,  was 
duly  appointed  special  administrator  of  the  estate  of  said 
Sophia  G,  Watrous  by  said  Polk  district  court,  in  the  cause 
entitled,  'In  re  Estate  of  Sophia  0.  Watrous,  deceased,'  No. 
8R93  Probate,  and  is  now  r|ual)fied  and  acting  as  such  spe- 
cial administrator;  and 

"Whereas,  the  said  Charles  L.  Watrous,  as  surviving 
husband   of  said   Sophia   U.   Watrous,  under   the   laws  of 
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the  state  of  Iowa,  iiotwithKtnaditig  the  provisions  of  ^d 
last  will  and  testament,  la  the  owner  of  an  nndivided  one 
third  intereBt  in  and  to  all  of  the  property,  both  real  and 
personal,  and  mixed,  of  which  said  Hophia  Q.  WatrouB  died 
Reized  and  posRossed;  and 

"Whereas,  both  of  the  parties  liereto  desire  to  prei'ent 
a  further  contest  of  said  will,  and  to  settle  and  adjust  all 
differences  between  the  surviving  children  of  said  decedent, 
with  reference  to  said  will  and  said  estate,  in  an  amicable 
and  friendly  manner:  Now  therefore,  it  is  agreed  as  fol- 
lows, to  wit: 

"Ist.  That  (he  objections  of  siiid  Kdward  L.  Watrous 
to  said  will  Ih-  forthwith  withdrawn'  and  dismissed,  and 
that,  so  far  as  said  Edward  L.  Watrous  is  concerned, 
said  instrument  may  and  shall  be  admitted  to  probate 
as  the  last  will  and  testament  of  said  Sophia  0.  Watrous, 
deceased,  and  shall  never  again  be  questioned,  controverted 
or  contested  by  him, 

"2nd,  That  the  said  <?harles  I..  Watrous  agrees  to 
and  does  hereby  raise,  create,  establish  and  declare  an 
annuity  of  $1.8110  per  annum  in  favor  of  said  Edward  L 
Watrous.  payable  in  installments  of  |1!J0  per  month,  on 
or  before  the  Ulth  day  of  wich  month,  commencing  with 
the  month  of  May,  A.  1),  lillJ,  and  contimiing  so  long  as 
said  Kdward  I„  Watrous  shall  live.  In  the  event  of  the 
death  of  said  Edward  L.  Watrous,  leaving  a  widow  lim 
surviving,  then  and  in  that  event,  said  annuity  shall  be 
reduced  one  half,  and  shall  lie  payable  to  such  widow  in 
monthly  installments  of  ?75  e.Tch,  so  long  as  such  surviving 
widow  shall   live,  or   until  her  remarriage. 

'•Said  annuity  shall  be  payable  in  the  city  of  Ites 
Moines,  Iowa,  at  the  (ierman  Savings  Banit,  or  at  soch 
other  ban!:  as  said  annuitant  may  direct,  to  the  credit  of 
said  annuitant,  out  of  and  from  the  assets  of  the  estate 
of  said    Sojihia   G.   Watrous,   det'eased,   belonging  to  saiil 
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Charles  Ij.  Wnti-ous.  and,  upon  failure  to  pay  any  install- 
ment  thereof,  the  same  shall  bear  interest  at  the  rate  of 
8  per  tent  per  annum  from  date  of  default,  and  may  be 
enforced  and  collected,  alonjr  with  tlie  costs  and  attorneys 
fees.  N 

"Srd.  In  order  to  secnre  the  annnity.  interest  and 
ctnts  aforesaid,  said  Charles  I^  Watrous  agrees  to  and 
does  hereby  make  the  same  a  charge  and  lien  upon  his 
individual  interest,  and  upon  the  income  and  prooeeds  of 
sales  of  his  interest  in  the  estate  of  said  Sophia  G.  Wat- 
rous. deceased. 

"Done  at  the  city  of  Des  Moines,  Polk  County,  Iowa, 
on  this  the  2nd  day  of  June,  A.  D.  1914. 

"(Signed)   Charles  L.  Watrous, 
•'Kdward  L.  Watrous. 
"In  the  presence  of 

"Joseph  C.  Picken. 

"James  C.  Hume." 

On  November  IS.  1914,  Philip  and  Charles  A.  Wat- 
roos  served  a  notice  upon  Charles  L.  Watrous,  requirinp 
him  to  elect  as  to  whether  he  would  accept  and  consent 
to  the  terras  of  the  will;  and  on  the  same  day,  ChaHcs 
L.  Watrous  filed  with  the  clerk  of  the  cjuirt,  and  had 
entered  of  record,  his  election  to  accept  and  be  bound  liy 
the  terms  of  the  will.  Prom  this  we  quote  the  following: 
"I  hereby  elect  to  accept  and  to  be  bound  by  the  terms 
and  provisions  of  said  will,  and  w^.ive  all  my  rights,  in- 
terests and  claims  as  surviving  husband  of  Hnid  Sophia 
Glover  Watrous,  deceased,  and  hereby  assign,  set  over, 
transfer,  and  convey  any  and  all  of  my  rights,  titles, 
interests,  liens,  and  claims  in  and  upon  and  to  said  estate 
absolutely  and  in  fee  simple  to  said  Marion  Watrous 
Angell,  Philip  Bernard  Watrous,  Charles  .\ll)ert  Watrous. 
share  and  share  alike  as  provided  in  said  will." 

Ths  action   was  commenced  shortly  thereafter  bv  the 
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two  sons,  Philip  and  Charles  A.,  against  Edward  L.  and 
his  wife  Agnes,  to  set  aside  and  cancel  the  contract 
between  the  said  defenditnta  and  Charles  L.  Watroua,  for 
the  reasons:  First,  that  Charles  L.  Wntroiis  never  acquired 
any  interest  in  the  estflte  of  his  ~\  wife,  or  any  eneh 
interest  as  that  he  conld  create  a  lien  or  charge  thereon; 
that  he  elected  to  accept  and  be  bound  by  the  terms  of  her 
will,  as  by  statute  provided,  and  never  acquired  any  in- 
terest in  his  wife's  estate.  Second,  that,  at  the  time  of 
the  making  of  the  contract  with  his  son  Edward  ami  bi^ 
wife,  Charles  L.  was  mentally  incompetent  to  make  mvH 
a-  contract  as  is  here  involved.  Third,  that  said  contract 
was  obtained  from  him  when  he  was  ill  and  sutFering 
from  great  physical  and  mental  pain,  and  was  nnder  the 
influence  of  medicines,  by  fraud  and  undue  influence,  and 
that  he  signed  the  same  through  a  mistaken  belief  as  to 
the  contents  thereof.  The  relief  prayed  was  the  cancel- 
lation of  the  contract,  and  a  decree  quieting  plaiutirB 
title  to  the  property. 

Defendants,  Edward  L.  and  his  wife,  Agues,  ap)>eareil 
and  filed  answer,  denying,  both  generally  and  speciflcally, 
moat  of  the  Allegations  of  the  petition,  and  also  pleading 
that  the  contract  between  them  and  Charles  L.  Watrnm 
was  upon  a  good  considei-atiou,  to  wit,  the  dismissal  »t 
their  contest  of  the  will  of  the  deceased;  that  it  was  knoo- 
ingiy  and  intentionally  entered  into  by  Charles  L.  Wat- 
rous  with  the  consent  of,  or  upon  the  suggestion  of,  their 
sister,  Marion  W.  Angell;  and  that  their  rights  thereio 
are  superior  to  any  of  the  claims  of  plaintiffs.  They  also 
aver  that  Charles  L.  Watrous  elected  to  take  a  distributive 
share  of  the  estate,  rather  than  to  abide  by  the  will ;  aail 
that  his  anhsequent  election  to  abide  by  and  consent  to 
the  will  is  of  no  validity,  fraudulent  and  void. 

Charles  L.  Watrous  intervened  in  the  action,  and  fiH 
a  petition,  which  substantially  adopted  the  allegations  o( 
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plaintiff's  petition  regarding  the  making  of  the  contract 
and  his  capacity  to  eiitev  into  tlie  same,  and  be  joined  in 
asking  the  relief  pi-aYe<l  by  plaintilfN.  Defendants  tlien 
filed  a  pleading  in  answei-  to  the  petition  of  intervention, 
and  a  croas-petition  against  ('liarles  L.  Watrons.  in  which 
they  asked  the  following  relief: 

"That  his  petition  of  intervention  lie  dismissed  upon 
its  merits;  that  said  auiiutty  contract,  Exhibit  2,  above 
set  forth,  be  found  and  decreed  to  be,  in  all  respects, 
valid  and  binding,  and  to  create  a  lien  for  the  annuity 
thereby  raised  and  crcatcil  upon  one  third  in  value  of  all 
the  legal  and  equitable  estates  in  real  property,  and  one 
third  in  value  of  all  pers^onal  property,  not  necessary  for 
the  payments  of  debts,  of  which  Sophia  fi.  Watrons.  wife 
of  the  said  Ohai-ies  L.  Watronn,  on  April  30,  1914,  died 
seized  and  possessed :  that  said  Edward  L.  Watrous  have 
judgment  against  said  Charles  L.  Watrous  for  tbe  amount 
now  due  and  owing  to  him  as  above  set  forth,  with  legal 
attorne.ts"  fees  and  costs,  and  that  defendants  have  such 
other  and  further  relief  as  they  may  be  entitled  to  in 
equity." 

The  amount  asked  by  way  of  a  money  judgment  was 
for  eight  monthly  installments  of  the  annuity  of  ?150 
etioh. 

Tpon  the  issues  joined,  the  case  was  tried  to  the  court, 
resulting  in  a  decree  for  jtlaintiffs  and  a  judgment  for 
defendants  against  the  intervener  for  the  amount  of  the 
annuity  then  due.  The  decree  as  entered  makes  the  fol- 
lowing findings  of  fact: 

"That  the  contract  made  and  entered  into  between 
Kdwai-d  L,  \A'atrous  and  Charles  L.  Watrous,  dated  June 
2,  1914,  as  between  t'le  parties  thereto,  and  also  in  so  far 
a9  it  is  made  for  tbe  benefit  of  the  defendant,  Agnea  B. 
Watrouh,  is  a  valid  and  subsisting  contract,  except  an 
hereinafter  found  and   determined,   for   which   Edward   L. 
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Watrous  parted  with  a  valuable  cousuleration  in  dismiasing 
Wb  contest  to  the  will  of  Sophia  G.  Watrous,  deceased, 
which   consideration   cannot   be  retiirnetl   to  him. 

"That  the  evidence  is  insuflicient  to  find  that  ati,v  frauil. 
misrepresentation,  duresB  or  undue  influence  was  practi(«d 
or  exercised  in  obtaining  said  contract. 

"That  Charles  L.  Watrous,  at  the  time  said  contract 
was  made,  did  not  understand  that  he  was  makin);  Raid 
niiDuitv  payable  out  of  the  estate  of  Sophia  <!.  AVatrouti, 
deceaiied,  or  was  creatioR  a  lien  npon  the  interest  in  the 
estate  of  Sophia  G.  Watrons,  deceased,  which  might  accrue 
to  him  as  her  survivinj;  husband,  but  as  to  each  and  all 
the  other  provisions  of  said  contract,  said  Charles  1.. 
Watrous  had  sniflcient  understanding. 

"That  prior  to  makinj;  the  contract  with  Edward  K 
Watrous,  which  contract  ia  dated  June  2,  1914.  Charles 
L.  WatrcHis  had  verbally  elected  to  be  bound  by  the  tenus 
of  the  last  will  and  testament  of  Sophia  G.  Watrous,  Je- 
ceased,  and  subse-iuently  elected  by  a  written  election  filol 
in  this  court  on  November  18,  1914,  and  recorded  in  Pro- 
bate Jonrnal  61,  [Mige  469  of  its  records. 

'•That  the  contract  of  June  2,  1914.  between  Edward 
L.  WatrouH  and  Charles  L.  Watrous,  did  not  and  does  not 
constitute  an  election  on  the  part  of  Charles  L.  Watrous 
to  claim  his  survivor's  third,  nor  any  part  thereof,  in  the 
estate  of  Sophia  G.  Watrous,  deceased. 

"That  Philip  B.  Watrous  and  Charles  A.  Watrous, 
plaintiffs  in  this  action  and  proponents  of  the  will  of 
Sophia  G.  Watrous,  deceased,  are  not  estopped  from  ob- 
jecting to  the  contract  of  June  2,  1914,  between  Edward 
L.  \^'atrou8  and  Charles  L.  Watrous,  nor  are  they  estopped 
from  maintaining  this  action. 

"That,  upon  the  death  of  Sophia  G.  Watrous,  the  right 
of  Charles  L.  Watrous  in  her  estate  was  not  a  vested  in- 
terest, but  a  mere  personal   option  or  |)rivilege,  and  was 
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not  sucli  an  iuterest  as  could  be  made  subject  to  a  lien,  or 
transfei'i'ed  op  conveyed  by   Charles  L.    Watrous." 

We  shall  first  treat  the  case  as  if  there  were  no  issue 
of  mental  incapacity,  fraud,  mistake  or  undue  influence, 
and  determine  whether  or  not  the  contract  made  between 
Charles  L.  Wati-ous  and  his  son,  Edward  L.,  and  his  said 
son's  wife,  is  of  any  validity.  This  depends  primarily 
upon  whether  or  not  the  surviving  husband  took  anything 
in  the  estate  of  his  deceased  wife  which  he  could  encumber 
by  contract.  On  this  issue,  the  case  must  be  determined 
under  the  provisions  of  the  statute  law  of  the  state.  Sec- 
tion 3270  of  the  Code,  fo  far  as  material,  reads  as  follows: 

'■Any  person  of  full  age  and  sound  mind  may  dispose 
by  will  of  all  his  property,  subject  to  the  rights  of  home- 
stead and  exemption  created  by  law,  and  the  distributive 
sbare  in  bis  estate  given  hy  law  to  the  surviving  spouse, 
except  sufBcieut  to  pay  his  debts  and  expenses  of  adminis- 
tration; but  where  the  survivor  is  named  as  a  devisee  there- 
in, it  shall  be  presumed,  unless  the  intention  is  clear  and 
explicit  to  the  contrary,  that  such  devise  is  in  lieu  of  such 
distributive  share,  homestead  and  exempfionM." 

Section  33C6,  Code,  reads  as  follows: 

"One  third  in  value  of  all  the  legal  or  etjuitable  estates 
in  real  property  pos8ease<l  hy  the  husband  at  any  time 
during  the  iniUTiiige,  which  have  not  been  sold  on  execu- 
tion or  other  judicial  sale,  and  to  which  the  wife  had  made 
no  relinquishment  of  her  right,  shall  be  set  apart  as  her 
property  in  fee  simple,  if  she  survive  him.  The  same  share^ 
of  the  real  estate  of  a  deceased  wife  shall  be  set  apart  to 
the  surviving  biisband.'' 

Section  3.170,  Supplement  to  the  Code,  1&1.3,  provides: 

"The  survivor's  share  cannot  be  affected  by  any  will  of 
the  spouse,  unless  consent  thereto  is  given  within  six 
months  after  a  copy  thereof  has  been  served  upon  the  sur- 
vivor  hy    Hie  other   parties   interested    in  the  estate,   and 
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notice  that  such  Burvivor  is  required  to  elect  whether  cod- 
nent  thereto  will  be  given,  which  consent,  when  given,  Bhall 
be  in  open  court,  or  by  a  writing  filed  therein,  which  shall 
be  entered  on  the  proper  records  thereof;  but  if  at  the 
expiration  of  six  months  no  such  election  has  been  made, 
it  shall  be  conclusively  presumed  that  such  survivor  con- 
sents to  the  provisions  of  the  will  and  elects  to  take  there- 
under." 

Section  3369,  Code,  reads  as  follows: 

"The  snrvivor's  share  may  be  set  oft  by  the  mntual 
consent  of  all  parties  iu  interest,  or  by  referees  appointed 
by  the  court  or  the  judge  thereof,  the  application  therefor 
to  be  made  in  writing,  after  twenty  days  from  the  death 
of  the  intestate  and  within  ten  years,  which  application 
must  describe  the  land  in  which  the  share  is  claimed,  and 
pray  the  appointment  of  referees  to  set  it  off." 

It  will  be  noticed  that  )>art  of  the  first  section  quoted 
is  inapplicable,  us  the  surviving  husband,  Charles  L.  Wat- 
rous, is  not  named  as  a  devisee  in  the  will,  and  there  is  no 
presumption  arising  from  a  devise  in  his  favor  that  this 
was  in  lieu  of  the  distributive  share  allowed  a  husband 
by  law.  That  section  does  provide,  however,  that  every 
disposition  of  property  by  will  of  a  hn^band  or  wife  is 
subject  tu  the  distributive  share  given  by  law  to  the  sur- 
vivor.    Section  3;ifiC  thus  defines  that  share: 

"One  thiril  in  value  of  all  the  legal  or  equitable  ea- 
tiites  in  real  property  possessed  by  te-ttator  [or  testatrix] 
at  any  time  during  the  marriage  •  •  •  shall  be  set 
apart  as  her  [or  his]  projierty  in  fee  simple,  if  she  [or 
he]  survive  him  [or  herj." 

Section  33119  provides  for  the  setting  off  of  this  share, 
and  that  application  therefor  shall  be  made  within  ten 
years  from  testator's  or  testatrix's  death. 

Section  337C  lias  reference  to  the  effect  of  a  will  upon 
the   dislributive   ."(hare,   and   says,    in    substance,   that  the 
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share  ctmnot  be  affected  by  any  will  of  the  spouae,  unleeg 
coDBent  thereto  is  given  within  six  months  after  a  copy  of 
the  will  has  been  served  upon  the  survivor,  and  that  the 
consent,  when  given,  shall  be  in  open-court,  or  by  writing 
filed  therein,  which  shall  be  entered  upon  the  proper  rec- 
ords thereof.  It  also  provides  that  if,  at  the  expiration 
of  six  months  after  notice  is  given,  no  election  has  been 
made,  it  shall  be  conclusively  presumed  that  such  survivor 
consents  to  the  provisions  of  the  will  and  elects  to  take 
thereunder.  The  election  which  the  surviving  spouiie  is, 
hy  the  above  statutes,  required  to  make,  is:  (a)  To  consent 
to  the  provisions  of  the  will;  or  (b)  to  refuse  to  consent 
thereto.  If  such  survivor  elects  to  consent  to  the  pro- 
visions of  the  will,  such  election,  when  made,  is  inconsistent 
with  and  bai-s  his  or  her  right  to  take  the  distributive  share 
of  the  estate  of  the  deceased  spouse.  On  the  other  hand, 
if  the  survivor  elects  not  to  consent  to  the  provisions  of 
the  will,  the  effect  of  such  election  is  to  render  any  pro- 
vision made  by  the  will  for  the  benefit  of  such  survivor 
inoperative,  and  the  survivor  will  take  the  distributive 
share  provided  by  law.  If,  however,  the  survivor  Delects 
or  refuses  to  elect  to  consent  to  or  reject  the  provisions 
of  tbe  will  within  six  months  after  receiving  the  statutory 
notice,  tbe  law  conclusively  presumes  an  election  to  con- 
sent to  the  provisions  of  the  will. 

In  the  case  at  bar,  testatrix  made  no  provision  in  her 
will  for  her  surviving  spouse,  who  is  the  intervener  herein, 
but  this  fact  in  no  wise  renders  inapplicable  the  statute  re- 
quiring him,  upon  receiving  the  notice  provided  by  statute, 
to  elect  whether  or  not  he  will  consent  to  the  provisions 
of  tbe  will.  The  statute  is  designed  not  only  for  the  pur- 
pose of  preventing  the  husband  or  wife  from  disposing  of 
his  or  her  property  in  such  a  way  as  to  deprive  the  sur- 
vivor of  one  third  in  value  thereof  without  the  consent 
of  such  survivor,  but  also  to  facilitate  the  settlement  of 
Vol.  180  lA.— 57 
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estates,  and  to  fix  and  settle  the  title  to  property  belonging 
thereto.  The  surviving  spouse  has  the  absolute  right  to 
elect  not  to  («naeut  to  the  provisions  of  the  will,  the  effect 
of  which  is  to  give  such  survivor  absolutely  an  undivided 
one-third  interest  in  value  of  all  the  property,  real  and 
I>ersonul,  of  which  the  deceased  spouse  died  seized. 

There  would  seem  to  be  no  valid  reason  why  the  sur- 
vivor may  not  be  required  to  elect  whether  or  not  he  or 
she  consents  to  the  provisions  of  a  will  which  disposes  of 
the  whole  estate  of  the  deceased  spouse  to  persons  other 
than  such  survivor,  aa  well  as  in  a  case  in  which  some 
provision  is  made  by  the  will  for  the  surviving  spouse.  As 
above  stated,  the  election  required  presents  to  the  survivor 
tile  option  of  consenting  to  or  rejectiDg  the  provisions  ot 
the  will  and  the  disposition  made  thereby  of  the  property 
of  the  deceased  spouse.  The  effect  of  such  election  maj 
be  to  deprive  the  survivor  of  his  or  her  distributive  share, 
or  of  any  interest  whatever  in  the  estate  of  such  deceased 
spouse ;  but,  except  in  so  far  as  the  beneficial  results  of 
such  election  may  tend  to  influence  the  decision  of  the 
survivor,  same  is  merely  incidental  to  the  question  of  elec- 
tion. Whetlier  the  survivor  elects  to  consent  to  or  reject 
the  provisions  of  the  will  of  a  deceased  spouse  depends 
entirely  upon  the  voluntary  action  of  the  survivor,  who 
is  given  a  period  of  six  months  after  the  service  of  notice 
in  which  to  reach  a  conclusion.  The  statute  contemplatea 
that  auch  survivor  shall  have  a  reasonable  time  in  vhicb 
to  determine  whether  to  elect  to  consent  to  the  dis- 
position of  the  property  made  by  the  will  of  the  deceased 
spouse  or  to  insist  upon  the  share  which  he  or  she  is  entitled 
to  under  the  statute,  if  the  election  is  to  refuse  to  consent 
to  the  provisions  of  the  will.  If  the  will  of  the  deceased 
spouse  makes  some  provision  for  the  benefit  of  the  survivor, 
then  the  effect  of  the  election  to  consent  to  the  provisiotB 
of  the  will  entitles  such  survivor,  as  a  devisee  under  the 
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will,  to  take  whatever  in  given  him  or  her  thereby,  but 
neither  the  right  nor  dutv  to  elect  is  in  any  sense  de- 
pendent upon  the  generosity,  or  the  lack  thereof,  on  the 
part  of  the  deceased  spouse  toward   the  siirviTor. 

II.     As  before  stated,  on  November  18, 
*■  tai?m<iut"rim  li^l*'  Charles  L.  Watrous  elected  in  writing 
S^  BhBre:"'       to  consent  to  the  provisions  of  the  will.     It 
not  couitiiut-     is,   however,   contended   by   appellants   Ed- 
ward L.  and  Agnes  B.  Watrousthat:  (a) 
By  the  execution  of  the  contract  of  June  2,  1914,  he  elected 
not  to  couitent  to  the  provisions  of  the  will;   (b)   on  the 
death  of  h\»  wife,  he  became  vested  with  an  undivided  one- 
third  interest  in  her  property,  subject  to  be  divested  there- 
of by  an  election  to  consent  to  the  terms  of  the  will. 

It  was  held  in  Ar?iold  v.  Livingston,  157  Iowa  677. 
that  the  fact  of  an  election  by  the  survivor  might  be  proved 
by  other  evidence  than  the  record  of  the  court,  and 
that  such  election  could  be  thua  made  without  waiting  for 
the  service  of  notice  to  elect.  In  Berri/  v.  Donald,  168 
Iowa  744,  the  court  held  that  the  evidence  of  such  election 
to  take  under  the  will,  in  lien  of  distributive  share,  must  be 
clear  and  satisfactory. 

Intervener  and  his  wife  had  lived  apart  for  a  number 
of  years,  and  both  were  possessed  of  property  of  consider- 
able value.  Shortly  after  the  death  of  testatrix,  nti 
effort  was  made  by  some  of  her  children  to  settle  and  ad- 
just all  controversies  with  Edward  h.  amicably.  To  thla 
end,  one  of  the  legatees  named  in  the  will  caused  a  contract 
to  he  prepared,  providing  that,  from  the  net  income  of  the 
estate,  Marion  Watrons  Augell,  daughter,  and  Philip  Ber- 
nard and  Charles  Albert  Watrous,  sons,  should  each  first 
receive  $150  a  month,  and  Edward  L.,  out  of  the  remaining 
net  income,  an  annuity  of  |150  a  month;  and  after  hi^ 
death,  if  survived  by  his  wife,  .\gnes  B'.  Watrous,  she 
should  receive  $75  a  month  so  long  as  she  lived  and  did 
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not  reniapr.r,  Edward  L.  to  release  the  bequest  made  to 
him  in  his  motheHa  will  and  make  no  further  objection 
to  its  admission  to  probate. 

Edward  L.  testified  that  he  submitted  this  contract 
to  his  father  and  talked  it  over  with  him,  as  the  resnjf 
of  which  an  attorney  was  employed  to  prepare  a  oontmit 
embodying  different  terms.  After  Edward  L.  had  filed 
objections  to  the  admission  of  liis  mother's  will  to  prnbate, 
a  second  contract  was  submitted  to  him  by  one  of  the 
plaintiffs,  embodying  substantially  the  same  provisions  ax 
the  former,  except  that  the  objections  to  the  admission  of 
the  will  to  probate  were  to  be  withdrawn. 

Sirs.  Angell  visited  lier  father  upon  different  occasions 
before  and  during  his  illness,  and  urged  that  some  nr 
rangement  be  made  by  which  an  annuity  would  be  provided 
for  Edward  L.  out  of  his  interest  in  his  wife's  estate.  The 
latter  also  talked  to  li!s  father  about  it,  urging  that  he 
was  the  owner  of  one  third  of  the  estate,  and  that  he  had 
a  right  to  make  provision  therefrom  for  an  annuity. 

The  contract  finally  executed  was  the  result  of  the 
negotiations  had  between  the  parties  last  above  named. 
Charles  L.  testified,  in  effect,  that  he  desired  that  some 
provision  be  made  for  the  maintenance  and  support  of 
Edward  Ij.  and  Agues  B.  Watrous.  He  further  testified, 
in  part: 

"I  felt  what  I  did  I  wanted  to  do  myself  when  I  was 
able  to  think  more.  I  said  what  I  did  I  wanted  to  do 
myself  and  not  interfere  with  anything  my  wife  had  done. 
•  •  ■  At  the  time  I  signed  the  contract,  there  was  no 
thought  or  purpose  in  my  mind  that  I  was  interfering  in 
any  way  wilh  Mrs.  Watrous'  will,  and  the  first  I  have  any 
recollection  of  any  lien  being  mentioned  was  when  I  read 
this  contract,  and  I  didn't  at  the  time  understand  or  com- 
pi-ehend  what  it  meant.  •  •  •  Mr.  Hume.  Edward  and 
a   stranger  was  there.     I   don't  recall   anybody  else.    The 
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coDrersation  was  very  short.  When  they  came  in  there, 
I  eeen  the  paper.  I  made  no  objection  except  to  the  lien. 
That  disturbed  me.  I  hadn't  heard  of  it  before  and  I  vas 
afraid  that  was  not  right,  and  I  asked  Mr.  Hume.  I  knew 
he  was  an  attorney  and  ought  to  know,  and  I  knew  I  was 
not  fit  to  know,  and  I  asked  and  he  answered,  and  I  i-elied 
entirely  npon  what  he  said.  I  knew  he  ought  to  know. 
He  said  it  would  not  affect  the  handling  of  the  rest  of  the 
property;  that  I  had  so  much  that  was  mine  nnd  I  bad  a 
right  to  do  it.  and  as  far  as  I  know — now  I  don't  rememlier 
other  conversations  at  all.  Q.  Well,  did  you  realize  or 
understand  that  you  would  have  to  make  a  claim  adverse 
to  Mrs.  Watrous'  will  in  order  to  carry  out  that  contract? 
A.     Xo,  I  did  not." 

He  fnrther  testified  that,  shortly  after  the  death  of  his 
wife,  he  met  Edward  L.  on  the  strwt  in  Des  Moines,  who 
aiiked  him  if  he  had  seen  his  mother's  will,  to  which  he 
replied: 

"No,  I  hadn't  seen  anything  about  it;  and  he  said, 
wouldn't  I  like  to?  and  I  said  it  was  nothing  to  me;  that 
Bhe  had  done  what  she  wanted." 

Referring  to  the  time  when  the  contract  was  executed, 
he  further  testified: 

"My  recollection  of  that  is  very  dreamy.  And  then  at 
the  end  of  the  document,  there  was  that  matter  of  the  lien, 
and  I  had  not  heard  anything  of  that  before  from  either  of 
my  children,  and  it  was  something  new  and  disturhed  me; 
and  I  asked  Mr.  Hume — this  is  my  recollection — as  a  law- 
yer whether  that  would  affect  the  handling  of  the  rest  of 
the  projwrty  in  settling  it  up,  and  I  understood  him  to 
say,  'No.'  Just  how  I  inquired  and  just  how  he  answered, 
I  am  not  certain;  but  I  am  certnin  that  what  lie  said 
sntisfled  me,  and  I  rolled  over  on  uiy  left  side  and  wrote 
my  name.  •  •  •  I  heard  from  two  of  the  children 
that  they   were  talking  about  allowing   Edward   some  al- 
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lowaoce  in  the  way  of  an  annnity,  and  I  didn't  nndentand 
that  there  waa  any  objection  on  anybody's  part  to  that, 
except  that  they  said  Philip  refused  to  sign  anything.  I 
don'f  know  what  they  talked  about  atnoni^  themselrts. 
*  '  •  I  understootl  that  he,  Edward,  was  willing  to  give 
pp  everything,  provided  he  had  an  annuity;  but  I  didn't 
understand  that  I  in  any  wise  contracted  with  liini  to  do  any- 
thing, except  that  I  contracted  to  surrender  a  certain  attan 
of  my  wife's  property,  which  I  was  told  I  had  a  right  to 
do,  aud  that  was  all  that  I  knew  of  it." 

Questioned  as  a  witness,  regarding  the  election  of 
November  18th,  he  testified : 

"I  thought  I  understood  it  when  1  signed  it,  and  1 
believe  I  understand  it  now.  It  is  an  election  in  accord- 
ance ioiifc  my  intent  and  purpose  and  loisltes  ail  the  time.'' 

I^ter,  when  he  had  recovered  from  his  illness,  he  wrote 
to  his  son  Edward  as  follows: 

"As  to  the  lien  on  your  mother's  property,  I  did  not 
realize  thnt  what  I  did  was  giving  any  such  thing,  and 
now  that  I  am  to  see  that,  out  of  my  own  property,  if  not 
otherwise,  you  get  the  $1,800  a  year,  I  wish  you  wonld 
authorize  nie  to  get  some  lawyer  to  make  a  , proper  re- 
nunciation on  your  part  of  that  lien.  It  will  bring  yon 
no  further  dollar  than  my  contract,  for  you  know  I  am 
able;  but  a  good  lawyer  here  says  that  it  will  hinder  hand- 
ling the  property  in  order  to  exchange  or  improve  it  so  an 
to  get  the  best  resnlts  out  of  it.  Now,  since  you  are  to  get 
your  |1,8<10,  which  you  want,  will  you  not  do  that  for  me! 
Then  I  shall  be  freed  from  a  feeling  that  I  have  burdened 
them  unnecessarily." 

It  is  quite  apparent,  from  the  forgoing  statements 
of  his  purpose,  intention  and  understanding  of  the  trans- 
actions here  involved,  that,  at  the  time  the  contract  was 
executed,  he  was  under  the  impression  that  he  had  a  right 
to  incumber  any  interest  which  lie  might  have  in  his  wife's 
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estate  for  the  payment  of  an  annuity  to  Edward  L.,  and  be 
was  willing  to  take  such  part  thereof  as  was  neceaaary 
to  pay  the  annuity.  It  is  equally  apparent  that  be  at  do 
time  intended  to  take  a  full  distributive  share  in  his  wife's 
estate.  He  did  not  want  to  interfere  with,  or  In  any  way 
prevent,  tlie  carrying  out  of  the  terms  of  her  will,  uor  to 
take  any  part  of  the  estate  for  himself,  but  evidently  was 
induced  to  believe  that  he  could  provide  for  the  payment  of 
an  annuity  out  of  the  share  he  had  a  right  to  take,  without 
doing  that  which  would  amount  to  an  election,  or  estop 
him  from  subsequently  electing  to  consent  to  the  pro- 
visions of  the  will.  In  this  be  was  mistaken.  The  reference 
in  the  contract  to  his  legal  interest  in  his  wife's  estate  i^ 
a  mere  statement  of  the  interest  to  which,  under  the  law, 
he  was  entitled,  and  not  a  declaration  of  an  intention  to 
elect  to  take  same.  The  evidence  falls  far  short  of  es- 
tablishing an  election  on  bis  part,  prior  to  the  election  in 
writing  filed  in  the  office  of  the  clerk  of  the  district  court. 
The  next  proposition  of  Appellant  is 
^  iSi''*'*tiu»V''"  *'*''*  ^^  husband  became  seized,  imuiediate- 
Kheri?'  rarore  b'  Upon  the  death  of  testatrix,  of  an  undi- 
vided one-third  interest  in  her  real  estate; 
and  that,  at  the  time  of  the  execution  of  the  contract,  he 
had  a  perfect  right  to  incumber  the  same;  and  that  the 
aabsequent  written  election   did  not  affect  the   lien. 

"It  is  not  correct  to  say  that,  imraediotely  upon  the 
death  of  the  wife,  the  surviving  husband  becomes  vested 
by  operation  of  law  with  an  absolute  title  to  a  one-thiid 
interest  in  the  land  of  whicii  slie  dies  seized.  He  does  be- 
come vested  with  a  right  to  choose  whether  he  will  take 
SDcli  share,  or,  in  lieu  thereof,  will  claim  and  hold  a  home- 
stead right  in  the  property,  and  when  snch  choice  is  made, 
It  doubtless  relates  back  to  the  date  of  the  death  of  his, 
wife."     Piekcnbrock  £  Sons  v.  Knoer,   l.'ie   Iowa  ri34. 

'"It  is  not  correct  to  say  that,  upon  the  death  of  the 
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wife,  title  to  a  oue-tbird  interest  in  her  estate  vests,  eu 
inttanti,  in  the  surviving  husband.  See  Shields  v.  Keys, 
24  Iowa  298,  and  ^cond  paragraph  of  opinion  in  Pieken- 
brock  V.  Knoer,  136  Iowa  540.  The  right  which  he  becomes 
vested  with  is  the  right  of  choice  between  what  the  law 
offers  him  and  the  increased  or  other  benefits  offered  him 
by  the  will."     RoVeitsoti  v.  Schard,  142  Iowa  500. 

Several  cases  are  cited  b.v  appellants  to  sustain  their 
.contention  that  title  vested  in  Charles  L.  immediately 
upon  the  death  of  his  wife,  amoug  which  cnswi  are  In  re 
Estate  of  Smith,  165  Iowa  614,  and  Bosnwth  v.  Blaine,  170 
Iowa  '2'M.  In  the  former  of  the  above  oases,  the  language 
used  was  to  state  the  concession  of  counsel,  whereas  in 
the  latter,  the  (jnestion  undei' discussion  related  to  a  claimed 
election  to  take  the  homestead,  under  Section  3377,  and 
the  question  as  to  whether  the  title  vested  in  the  ■anr- 
vivov  was  not  involved.  The  remaining  cases  cited  are  not 
in  conflict  with  our  conclusion,  and  need  not  be  further 
considered.  In  Waterloo,  C.  F.  cf  jV.  R.  Co.  v.  Harrin, 
180  Iowa  149,  the  above  cases  are  cited  as  holding  that  the 
wife'a  title  vests  upon  the  death  of  her  husband,  but  the 
citation  is  without  discussion  or  distinction,  and  the  point 
here  being  considered  was  not  before  the  court. 

The  settled  rule  of  this  state  is  nudoubtedly  that 
expressed  in  Robertson  v.  Scltard,  supra|  and  I'iekenbrwk 
&  Sons  v.  Knoer,  supra.  Following  tbe  holding  of  these 
cases,  it  is  our  conclusion  that  the  election  of  November 
18th  related  back  to  the  date  of  bis  wife's  death,  and  the 
attempt  to  create  a  lien  upon  or  the  payment  of  an  annuity 
out  of  her  estate  failed,  and  the  court  rightly  cancelled 
the  pretended  lien  provided  for  in  the  contract  above  re- 
ferred to. 
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III.  The  court  belmv  held  (hat  iuter- 
4.  CouFBOMiHE  vener  wns  per3ona)l_v  liable  on  the  contract 
?i5"oii  "Mt'tie-  ***  *^^  defendants  for  the  payment  of  the 
SSiffo^rl?"'"''  annuity-  .  Intervener  Contended  that  the 
contract  was  without  considerution.  We 
have  set  out  extracts  from  his  testimony  regflrding  tlie 
execution  of  the  contract,  from  which  we  tliink  the  inference 
Kliould  be  drawn  that  he  desired  to  be  bound  persoually 
rather  than  attem|)t  to  interfere  with  the  interests  of  the 
legatees  named  in  the  will.  He  so  expressed  himself  iu  the 
above  extract  from  the  letter  written  to  his  son.  While  it  is 
true  that  Edward  L.  did  not  renounce  the  attempt  to  place 
a  lien  upon  a  part  of  hia  mother's  estate,  the  statement  con- 
tained in  his  father's  letter,  together  with  the  other  mat- 
ters referred  to,  tend  strongly  to  indicate  that  Charles  1-. 
intended  to  personally  make  provision  for  his  son's  sup- 
port. Referring  to  the  contract,  Charles  L.  testified  to  a 
conversation  with  Edward  L.  iu  part  as  follows: 

"Q.  You  did  agree,  then,  he  wns  to  dismiss  his  contest 
Hud  you  were  to  put  this  agreement  in  writing — ^is  that  soV 
A.  I  don't  remember  that  there  was  anything  about  dis- 
missing the  contest  to  be  put  in  writing.  I  think  he 
wanted  me  to  fix  (his  annuity,  and  I  told  him  I  would.  Q. 
To  drop  everything  and  have  no  more  fuss?  A.  He  said 
if  I  did  that,  everything  would  be  dropped." 

Referring  to  another  conversation  between  the  aame 
parties,  fae  said : 

"I  didn't  want  to  have  any  litigation  such  as  we  are 
having  now.  I  have  always  been  willing  to  do  almost  any- 
thing ratber  than  have  litigation,  and  he  said  if  be  had  this 
kind  of  an  agreement  that  there  would  not  be  any." 

While  the  father  obtained  no  pecuniary  consideration 
from  said  contract,  the  situation  and  relation  of  the  re- 
spective parties  at  the  time  the  same  waa  executed  must  be 
taken  into  account.    The  estate  of  testatrix  was  a  large 
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one;  iDter\'ener  was  also  well  fixed;  the  Huni  given  Edward 
L.  by  hia  mother's  will  was  much  less  than  that  given  to 
each  of  his  hrothers  and  sister.  He  had  instituted  proceed- 
ings to  contest  the  probate  of  hep  will,  which  were  pend- 
ing at  the  time  of  the  execution  of  the  contract.  The  sou 
was  without  means,  in  bad  health,  and  compelled  to  reside 
in  a  climate  suitable  to  his  condition.  The  relation  be- 
tween the  father,  Mrs.  Angell  and  Edward  Xj.  appears  to 
have  been  very  friendly,  and  it  may  be  assumed  that  inter- 
vener possessed  the  solicitude  common  to  {tarents  for  the 
welfare  of  an  invalid  son  and  his  wife,  and,  as  stated  by 
him,  he  was  interested  in  having  the  pending  litigation 
between  the  respective  members  of  his  family  teiminated 
and  the  consequent  expenses  attendant  thereon  avoided, 
In  accordance  with  the  provisions  of  the  contract,  Edward 
L.  dismissed  the  objections  he  had  filed  to  the  admission  of 
the  will  to  probate.  We  think,  therefore,  that  there  was  a 
consideration  which  was  sufficient  to  sustain  the  contract. 
and  that  Charles  L.  must  be  held  to  have  bound  hiniw>lf 
personally  to  the  payment  of  the  annuity. 

"Compromises  for  the  settlement  of  family  difficulties 
or  family  controversies,  if  at  all  reasonable,  are  especiailj 
favored,  both  in  equity  and  in  law;  and -in  such  cases,  the 
court  will  go  further  to  sustain  the  same  than  they  wonld 
under  ordinary  circumstances.  The  termination  of  snch 
contfoversies  is  considered  a  valid  and  suSlcient  considera- 
tion for  the  agreement."  8  Oyc.  504;  Adams  v.  Adam«,  711 
Iowa  253;  Stoddard  v.  Mix,  14  Conn.  11;  .Woom  r.  Saiim. 
(Ind.)   23  N.  E.  668. 

IV.     It  is  contended  by  appellants  Ed- 

6.  bbtoppbl:         ward  L.  and  Agnes  B.  Watroua  that  the 

p"!"o'ilpo«nn^.'  plaintiffs  are  estopped  from  asserting  the 

ilri":  effect.       invalidity  of  the  lien  above  referred  to,  for 

the   reason   that,   at  the  time   the  will  of 

Sophia  Glover  Watroua  was  admitted  to  probate,  they  b»d 


-Tune  19171  Watbous  v.  Watkous.  !III7 

constructive  notice  of  the  annuity  contract,  by  reason  of 
the  filing  thereof  in  the  office  of  the  clerk  of  the  district 
court  of  I'olk  County,  and  also  actual  notice  of  the  dis- 
missal by  appellant  of  the  proceedings  instituted  by  him 
for  the  purpose  of  contesting  the  will  of  his  mother.  It  is 
asserted  that  a  substantial  benefit  accrued  to  appellees  by 
reason  of  the  dismissal  of  said  proceedings,  and  that,  on  ac- 
count thereof,  it  was  their  duty  to  inform  appellants  that 
they  would  not  be  bound  by  the  attempted  creation  of  a 
lien  by  intervener  upon  the  property  in  question,  thereby  • 
giving  to  the  said  Edward  L,  Watrous  the  opportunity  of 
prosecuting  the  will  contest. 

This  position  of  appellants'  cannot  be  sustained.  The 
record  wholly  fails  to  show  any  act  on  the  part  of  appellees 
which  misled  appellant  or  which  induced  him  to  enter  into 
the  annuity  contract  with  intervener,  or  to  dismiss  the  con- 
test proceedings.  The  contract  was  made  after  negotia- 
tions with  the  other  heirs  for  a  aettlement  on  the  basis  of 
a  contract  embodying  many  of  the  same  provisions  failed 
entirely.  Surely,  it  cannot  be  said  that  their  silence,  after 
constructive  or  even  actual  notice  of  the  execution  of  the 
contract  and  of  the  dismissal  of  the  contest  proceedings, 
would  operate  to  create  the  estoppel  contended  for.  No 
inequitable  conduct  on  the  part  of  appellees  is  shown. 
Mrs.  Angell,  who  asked  her  father  to  make  provision  for  the 
annuity,  is  not  a  party  to  this  suit.  Furthermore,  at  the 
time  of  the  institution  of  this  suit,  Edward  L.  Watrous 
conld  have  maintained  an  action  for  the  purpose  of  having 
the  probate  of  his  mother's  will  set  aside,  in  which  proceed- 
ings every  substantial  l^al  right  which  he  possessed  before 
the  probate  of  the  will  could  have  been  urged. 

Appellees  were  not,  therefore,  estopped  to  prosecute 
this  action. 
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V.     The   remaiDing  qnestioDs  affecting 


a.  coNTmicTH :         the  validity  of  the  annuity  contract  will  be 
Tllldlty :  mental    , .  ,    .         . . 

weskncw.  discussed  together. 

It  appears  without  conflict  in  the  evi- 
dence that,  at  the  time  of  the  execution  of  said  contract,  in- 
tervener was  ill  and  confined  to  his  bed,  and  the  evideoce 
on  hie  part  shows  that  he  was  very  weak,  and  under  the 
constant  care  of  a  uurse  and  pliysician.  He  was  examined 
as  a  witaess  in  his  own  t)ehalf,  and  testifletl  fully  regarding 
the  transaction  and  conversations  leading  up  to  the  con- 
summation of  the  contract  in  question.  While  hia  recollec- 
tion as  to  many  of  the  details  and  some  of  the  important 
matters  in  connection  therewith  is  apparently  uncertain 
and  indistinct,  yet,  upon  the  whole  record,  we  are  not  con- 
vinced that  he  signed  tlie  contract  without  so  understand- 
ing its  terms  and  conditions  as  to  make  the  same  in?alid 
upon  that  ground.  Intervener  was,  at  the  time,  about  77 
yea^s  old.  In  early  life,  he  was  admitted  to  the  bar,  and 
for  several  years  practiced  his  profession,  and  appears  to 
have  been  a  man  of  rugged  mental  capabilities  and  large 
business  experience.  He  appears  to  have  grasped  the  aig- 
nificance  of  the  contract  and  to  have  understood  its  terms, 
except  that  he  maintains  that  he  did  not  understand  the  fnll 
effect  of  the  provision  which  sought  to  create  a  lien  upon  the 
property  which  he  might  receive  from  his  wife's  estate. 
The  contract  is  in  no  sense  an  unnatnrat  or  unr^Bonable 
one,  but,  in  view  of  the  condition  of  his  son's  health  and 
the  probable  impecunious  condition  of  his  wife  that  would 
follow  the  death  of  her  husband,  if  she  sumved  hiiu,  hif 
consideration  for  them  may  well  have  induced  the  falhw 
to  execute   the   contract   in   question. 

This  court  has  held  that,  in  order  lo  avoid  a  contract 
ou  the  ground  of  mental  iucompeteucy,  more  than  mere 
weakness  of  the  mind  or  nnsoimdness  to  some  d^ree  mnst 
be  shown.     It  must  appear  that  he  was  incapable  of  under 
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Btanding  or  comprehending  the  meaning,  to  a  reasonable 
extent,  uf  the  iD&trument  executed.  The  evidence  failed 
to  show  that  the  mental  faculties  of  intervener  were  so  far 
impaired],  either  by  disease  or  bodily  weakness,  as  to  render 
him  incapable  of  reasonably  comprehendiuf;  and  under- 
standing the  transaction  in  qnestion,  nt  the  time  of  mak- 
ing the  contract,  Ehcood  v.  O'Brien,  105  Iowa  239;  Brock- 
tray  c.  Harrington.,   82  Iowa  23. 

Without  setting  out  the  evidenre  in  detail,  which 
would  unduly  extend  this  opinion,  suffice  it  to  say  that  we 
have  carefully  read  the  record,  and  ai-e  satisfied  that  inter- 
vener was  not,  at  the  time  of  the  execution  of  said  annuity 
contract,  of  unsound  mind  to  such  an  extent  as  to  render 
said  contract  void.  The  attorney  and  notary  who  were 
present  when  the  contract  was  signed  and  acknowledged, 
testified  at  length  regarding  the  transaction,  and  their  tes- 
timony, together  with  the  understanding  and  recollection 
of  Cliarles  L.  Watrous  as  to  what  was  said  and  done  at  the 
time  tlie  contract  was  signed,  removes  all  doubt  as  to  his 
mental  condition.  In  uur  opinion,  the  evidence  does  not 
show  that  intervener  was  induced  to  make  the  annuity  con- 
tract by  fraud,  duress  or  undue  influence. 

VI.     Appellant  intervener  attempted  to 

'''  Am^Vi^l'-       "ffet-  in  evidence  the  testimony  of  PhiUp  Wa- 

"ad,  TdiS""     trous  to  the  effect  that  Edward  L.  Watrous 

KTonDdi<-sa  stated  to  him  that  he  knew  that  the  charaes 

■alt :  evidence. 

set  forth  m  his  objectmns  to  the  probate  of 
the  will  were  not  true,  but  that  he  understood  that  it  was 
necessai'i'  to  put  something  of  record  in  order  to  prevent 
the  probate  of  the  will;  that  he  was  not  after  Philip  at  all. 
but  his  bi-otter  Charlie.  This  evidence,  upon  objections, 
was  excluded  by  the  court  Counsel,  however,  made  their 
offer  of  record,  and  we  assume  that  the  offer  embraced  all 
of  the  material  matters  to  which  the  witness  would  bave 
testified.    We  think  this  evidence  was  clearly  admissible,  as 
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beariDg  npon  tlie  iudividual  liability  of  Char)e«  L.  Watron* 
The  rule  seems  to  be  that  a  compromise  of  a  suit  for 
which  there  was  no  ground,  and  which  was  not  braii(;ht  in 
good  faith,  is  no  consideration  for  a  contract  of  settte- 
ment.  Sullivan  r.  Vollins,  18  Iowa  228;  TucUr  c.  Ronk, 
43  Iowa  80;  Potts  v.  Polk  County,  80  Iowa  401.  We  have, 
however,  reached  the  conclusion,  from  all  the  facts  and  cir- 
cumstances before  us,  that  there  was  a  sufficient  consider- 
ation to  support  the  contract,  and  that,  giving  the  same 
effect  to  the  statement  of  counsel  as  would  be  required  if 
the  evidence  had  been  received,  the  same  is  insufScient  to 
change  the  result,  and  we  will  not,  therefore,  reverse  the 
case  because  of  the  exclusion  of  this  testimony. 

VII.    The  defendants  have  filed  a  ino- 

ERios:  ab-         tioii  to  dismiss  the  appeal  of  intervener  up- 

BtracU :  appeal  '^'^  ' 

{■fj  'J'jJJ  Je?""'    on  the  ground  that  he  tailed  to  cause  an  ab- 

d?ncy"of^°'    stract  to  be  filed  within  the  time  required 

Btr«cL  ^^,  ^jjg  rules.     Notice  of  appeal  was  served 

by  the  defendants  on  the  7tli,  and  by  intervener  on  the  26tU. 

day  of  June,  lOliJ.     Within  the  time  required,  defendants 

filed  their  abstract,  failing,  however,  to  include  therein  the 

record   of  intervener's  apiieal,   whereupon   inteneuer  filed 

an  amendment  to  appellants'  abstract,  in  which  the  record 

of  his  appeal  was  shown. 

We  think  the  motion  should  he  overruled.  It  coald 
Bene  no  good  purpose  for  appellants  to  file  duplicate  ab- 
stracts, and  no  prejudice  is  shown  to  have  resulted  to  any- 
one from  the  failure  of  intervener  to  file  a  separate  ab- 
stract. 

I'laintiffs  have  also  filed  a    motion   to 

e.  AppmiL  fKD       dismi^  the   appeal   of  defendants    on    the 
EBBiiB  :  right  ot  '^'^ 

^'^'^BMkiiTa'Io    «'■"""'!  *''8t,  after  the  decree  was  entered 
me'n"^  '  finding  Charles  I>.  Watrous  personally  lia- 

tile  for  the  annuity,  and  a  personal  judg- 
ment was  rendered  against  him,  Kdward  L.,  after  the  death 


S€|>t,  1917J     liucHAx  V.  Ukbaian  Ambhican  Land  Co.    iHl 

of  intetrener,  filed  a  claim  tlierefor  agaiust  liis  estate.  He 
did  not  thereby  waive  liis  right  to  prosecute  this  appeal, 
Jind  this  motion  is  also  overruled. 

Fur  the  reasons  pointed  out,  this  cause  is,  both  upon 
defendants'  and  intervener's  appeal, — Affirmed. 

Gatnor,  C.  J.,  Wkavee  and  Preston,  JJ., 


R.  BiioHANj  Appellee,  v.  German-  American  Land  Co.  et  al,. 
Appellants. 

JUIMI'HBHT:     O0QcltiBlTen«w    of   Adjndleatlon— FeTMiu   OoDcInded 

1  — nDboin  CIiUdi«ii.  The  contingent  Interest  of  unborn  chil- 
dren fn  real  estate  may  lie  validly  cut  off  by  a  Judsmeut  tn  a 
good-Ialth  action  to  quiet  title.  For  luBiance.  If  all  llvlog  cbll- 
dren  who  are  interested  In  the  property  are  hrougbt  before  the 
court,  and  thejr  bare  Identically  the  same  interest  which  an 
after-born  child  would  have,  then  a  decree  that  the  living  chil- 
dren have  no  Interest  Is  binding  on  nnborn  cbUdren,  on  tlie 
necessary  theory  that.  In  said  action,  the  living  children  repre- 
sent the  unhorn.  So  held  where  the  issue  In  an  action  to  quiet 
title  was  whether  a  devisee  took  a  fee  simple  title  or  whether 
he  tool!  a  life  estate  with  remainder  to  his  «uruIvJn£r  children. 

VBinJOB  AND  PtntCBASEE:     Performance  of  Contract — Title  and 

2  Estate  of  Vendoi— Harketable  Title.  A  tuie  which  Is  good  as 
a  matter  of  laic  is  not  rendered  unmarketable  by  the  jtossibtltty 
that  vexatious  litigatloa  might  be  instituted  In  relation  there- 
to, nor  by  the  fact  that  attorneys  had  adylaed  against  accepting 
the  land  as  security  foi  a  loan. 

VENDOB  AHD  PT3IBCHA8EB:     Forfeiture  of  ContrMt— Notice,  etc. 

3  Record  reviewed,  and  held  to  Justify  the  forfeiture,  under  Sec- 
tion 4299,  Code,  1897,  of  a  contract  of  sale  ot  real  estate. 

Appeal  from  Palo  Alto  District  Court. — N.  J.  Lee,  Judge. 

TiiuasDAY,  Septembeb  20,  1917. 

Rahymond  Buchan  died  testate  March  23,  1907,  in 
Champaign  County,  Illinois.  The  material  portions  of  his 
will  are  as  follows; 
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"*  •  "  To  my  wife  M.  J.  Buchao  I  give  all  of  mj' 
household  goods  of  every  description  and  one  third  of  net 
ineoiiie  from  all  my  lands  during  her  life.  •  •  •  jHy 
son.  Baymond.  I  give  the  Kast  half  of  Sec.  23  and  XW^ 
Sec.  2a  and  the  North  120  acres  of  the  West  Vg  of  the  West 
^2  **f  Sec.  24  all  in  Vernon  Township,  Palo  Alto  County, 
Iowa,  •  •  •  Tiiia  instrument  I  write  October  Iti,  1906, 
hereby  i-evoking  my  former  will.  •  •  •  Each  and  all 
of  them  shall  keep  and  ini]«ove  these  lands  subject  to  ray 
wife's  dower  interest  during  their  lives,  at  their  deaths  it 
shall  go  to  their  children  from  their  own  bodies,  in  case  no 
child  from  their  own,  then  it  shall  go  to  the  nearest  heirs  of 
my  body  and  my  personal  property  after  Jay  and  Collin 
all  of  my  teams  and  iigricultural  implements  and  my  shareB 
in  JOlevator  and  Threshing  Companies,  then  my  wife,  Mary, 
Jay  and  Collin  shall  get  all  of  the  other  property.  Nothing 
to  be  collected  from  Rahymond.  James  shall  pay  Collin 
$1,500  to  be  put  in  improvements  on  his  Palo  lands  and  he 
shall  see  that  it  is  done.     •     "     *" 

f^eparate  tracts  were  given  to  each  of  his  sons  and  to 
his  daughter,  Mary.  The  foregoing  will  was  admitted  to 
probate  in  the  county  court  of  Champaign  County,  Illinois, 
and  subsequently,  October  17,  1908,  as  a  foreign  will,  in 
Iowa.  On  August  27,  1913,  appellee  entered  into  a  con- 
tract io  writing,  by  the  terms  of  which  he  agreed  to  fur- 
nish abstract  showing  a  good,  merchantable  title  to  the 
above  described  real  estate,  March  1,  1914,  and  convey  the 
same  to  the  German  American  Land  Company,  Incorpo- 
rated, appellant  herein,  for  a  consideration  of  |57,000,  to 
be  paid:  |1,II00  cash  at  the  time  of  the  execution  of  the 
contract;  $9,000,  April  1,  1914,  with  interest  at  5^^  per  cent; 
and  $7,000,  March  1,  1916,  with  interest  at  6  per  cent;  the 
payment  of  the  balance  to  be  arranged  by  the  purchaser's 
obtaining  a  loan  upon  the  premises  in  a  sum  not  less  than 
$18,000  and  executing  a  second  mortgage  thereon  to  plain- 
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tiff  to  secuK!  the  payment  uf  the  balauce  on  or  before 
March  1,  1924. 

riaintiff  brings  this  action  to  cancel  the  contract  and 
<|uiet  title  to  the  real  estate  against  the  German  American 
L^nd  Companj,  Incorporated,  and  the  other  defendants 
named,  who  had  becoDie  interested  therein  as  purchaeers 
throngh  the  land  company.  Plaintiff  allied  in  hie  petition 
that  the  defendant  failed  to  make  payments  as  provided  by 
tbe  contract,  and  to  otherwise  carry  out  its  terms.  The  de- 
fendants, except  the  land  company,  filed  disclaimers.  The 
land  company  filed  answer  alleging  its  readinesa  and  ability 
to  carry  out  the  contract  had  appellee  furnished  an  ab- 
stract showing  good,  merchantable  title  and  complied  with 
tbe  terms  of  the  contract  upon  his  part. 

More  than  thirty  days  before  this  suit  was  brought, 
appellee  served  a  notice  upon  each  of  the  defendants  of  his 
intention  and  purpo^  to  forfeit  the  contract,  and  declar- 
ing same  forfeited  under  the  provisions  of  Sections  4299- 
4301  of  the  Code.  Decree  was  entered  in  favor  of  plain- 
tiff  as  prayed.  The  defendant  land  company  appeals. — Af- 
firmed. 

A.  C.  Joknuton  and  C.  W.  Piersol/tor  apjiellant. 

A'.  A.  and  IV.  H.  Marling,  for  appellee. 

Stevens,  J. —  I-     The  argument  of  ap- 
pellant is  that  the  will  of  Rahymond  Buchan 
'  e«nciaaiVeD'«M      devised  tu  plaintiff  a  life  estate  only,  and 

ttoc:   DcraDns     that,  wlitn  the  time  arrived  for  consummat- 
conclnnrd :   mi- 

boro  children,      ing  the  Sale,  he  was  not  possessed  of  a  mer- 
chantable title.    On   the  othei-  band,  ap- 
pellee construes  the  will  in  question  as  giving  him  the  land 
absolutely,  in  fee. 

On   or  about   September  'IG,   191)8.  Raymond   Buchan, 
appellee  herein,  filed  a  petition  in  the  office  of  the  clerk  of 
the  district  court  of  Palo  Alto  County,  making  each  of  his 
Vol.  I«0  Ia.— 58 
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bi-others  who  were  married,  their  wives,  their  children,  two 
brothers  who  were  unmarried,  his  unmarried  sister,  the  sat- 
viving  widow  of  testator,  and  plaintifTs  wife  and  children, 
partiex  defendant-  AH  were  personally  served  with  orig- 
inal notice  of  the  tsuit,  and  in  dne  time  a  guardian  ad  litem 
waa  appointed  by  the  court  anti  tiled  answer  for  all  of  the 
defendants  who  were  minors. 

Upon  fioal  hearing,  the  court  in  its  decree  found  that 
plaintiff  wan,  by  said  will,  devised  an  absolute  fee,  Bnbject 
only  to  the  right  of  M.  J.  Buchan,  the  surviving  widow  of 
testator,  to  receive  one  third  of  the  net  income  derived  from 
aaid  premises  so  long  as  she  should  live,  and  quieted  title 
in  plaintiff  against  all  of  said  defendants  in  accordance 
with  said  finding.  The  decree  entered  in  this  suit  is  dated 
October  7,  1908.  No  appeal  was  taken  therefrom,  and  sub- 
sequently M.  J.  Buchan  quitclaimed  her  interest  to  plain- 
tiff. 

Prom  the  foregoing  statement,  it  will  be  obecrred 
that  the  court,  at  the  time  of  rendering  said  decree,  had 
jurisdiction  of  all  living  persons  who,  by  any  posBibility, 
could  have  any  interest  in  said  real  estate.  The  judgment 
therein  rendered  is,  of  course,  binding,  in  the  absence  of 
fraud,  upon  all  adult  defendants  and  all  minors  repre- 
sented by  guardian  ad  Uteni.  Bingman  v.  Clark,  178  Iowa 
1129 ;  Bickel  v.  Erskine,  43  Iowa  213 ;  Hania  c'  Biffley,  136 
Iowa  307. 

Counsel  for  appellant);  do  not  contend  that  the  decree  ii 
not  binding  upon  all  adult  parties  thereto,  but  insist  that 
there  is  yet  time  for  some  of  the  defendants  who  were 
minora  to  involve  the  title  iu  litigation  upon  the  ground  of 
fraud  in  obtaining  the  decree;  but  it  is  not  claimed  by 
them  that  there  was  fraud  or  anything  upon  which  even  a 
suspicion  thereof  can  be  predicated.  It  is  also  the  conten- 
tion of  appellant  that  children  may  hereafter  be  bom  to 
plaintiff  and  his  brothers  and  sister,  and  that  snch  poBsi- 
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bility  clouds  tbe  title  to  said  real  estate,  and  ma;  subse- 
qnentlj  involve  the  same  la  litigation. 

The  general  rule  that  only  parties  and  those  id  privity 
with  them  are  bonnd  by  a  judgment  is  not  without  some 
exceptions,  one  of  which  is  that  where,  without  fraud  or 
coUusioD,  all  the  parties  are  brought  before  the  court  that 
can  be  brought  before  it,  and  the  court  acts  on  tine  prop- 
erty according  to  the  rights  that  appear,  its  judgment 
is  conclusive  as  to  the  title,  and  binds  all  contingent  In- 
terests in  the  real  estate.  Persons  not  m  ea»€  at  the  time 
of  the  rendition  of  tbe  decree  in  question,  but  who,  upon 
coming  into  being,  might  have  some  possible  contingent 
interest  in  said  property;  would  necessarily  be  of  the  same 
class  as  some  of  the  defendants  named  in  said  suit,  and  the 
judgment  entered  therein  was  binding,  not  alone  upon  tbe 
liriog  parties  thereto,  but  as  well  upon  all  those  who  might 
thereafter  come  into  being.  Whether  this  rule  has  been 
previously  recognized  or  applied  in  tbia  state  or  not,  it  pre- 
vails in  every  other  jurisdiction  where  the  question  has 
been  presented.  This  rule  and  the  reasons  therefor  are  well 
stated  in  the  following  cases. 

■'Conceding,  without  bo  deciding,  that  the  deed  in  ques- 
tion vested  in  Mrs.  Gormau  only  n  life  estate  in  the  lot, 
and  created  a  contingent  remainder,  as  plaintiff  claims,  still 
the  district  court  had  power  to  acquire  jurisdiction  over  all 
parties  interested  in  the  contingent  remainder,  and  by  its 
decree  determine  their  rights.  This  conclusion  necessarily 
follows  from  the  equity  doctrine  that  tbe  general  rule  that 
only  those  who  are  parties  to  a  suit  are  affected  by  the  de- 
cree is  subject  to  tbe  exception  that,  where  the  subject  mat- 
ter of  tbe  action  is  the  determination  of  tbe  title  to  real 
estate,  if  all  parties  are  brought  before  the  court  that  can 
be  brought  before  it,  and  it  acts  on  the  property  accord- 
ing to  tbe  rights  that  appear,  there  being  no  fraud  or  col- 
lusion, its  decision  is  conclusive  as  to  the  state  of  the  title, 
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and  biiida  all  coDtiugent  interestB  in  the  real  estate.  In 
such  a  case  it  is  siillicient  to  bring  before  tlie  court  the  flrat 
tenant  in  tail  in  being,  and,  if  there  be  none,  the  flmt  per 
BOD  entitled  to  the  inheritance,  and,  if  there  be  none,  then 
the  tenant  for  life;  for  all  other  parties  who  inav  at  nn.T 
time  claim  a  contingent  remainder  or  other  contingent  es 
tate  are  bonnd,  upon  the  principle  of  representation,  b,v  thp 
decree  adjudging  the  title.  The  rule  is  based  upon  npces- 
Bity,  for  it  would  be  int61erable  injustice  if  the  owner  of 
i-eal  estate  could  not  have  his  title  quieted  where  there 
waa  a  claim  of  an  outstanding  contingent  remainder  whicli 
might  possibly  vest  in  i>ei-sone  not  then  in  beinjt.'"  .1/nfA- 
etca  V.  Lightner.  (Minn.)  88  X.  W.  i)92. 

"But  the  question  is  whether  the  court  has  the  power, 
by  its  decree,  to  alienate  the  contingent  titles  of  unborn 
remaindermen,  who,  from  the  nature  of  things,  cannot  he 
made  parties,  or  be  rei)resented  in  the  proceedings  before 
the  court,  or  to  alienute  the  contingent  title  of  persons 
who,  though  in  esse,  are  resident  In  other  states  or  in  for- 
eign lands,  whose  residences  and  even  whose  names  are  an* 
known.  To  say  that  the  court  could  not,  under  circum- 
'Stances  like  these,  convey  away  the  fee,  would  be  to  assert 
a  doctrine  that  would  render  conditional  limitations  and 
contingent  remainders  an  intolerable  evil  to  a  growing 
and  prosperous  community.  Thus  to  shackle  estates  with- 
out the  power  of  relief  unless  every  jierson  tiaring  a  con- 
tingent and  possible  intei-est  could  iie  brought  before  the 
court,  would  be  to  sacrifice  the  rights  and  interests  of  the 
present  generation  to  I  hose  of  posterity,  and  of  citizens  to 
aliens.  If  the  whole  property  of  the  country  were  thus 
situated,  it  is  olmous  that  all  improvement  and  advance 
would  be  completely  checked."  Haie  v.  Sale,  (111.)  33 
N.  E.  858. 

See,  also,  Hopkins  v.  Patton,  (Ill.i  100  N.  E.  992;  Emt 
V.  Church,   (N.  Y.)   32  N.   E.  704;  Perkins  v.  Bvrlington 
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Land  it  Imptxtvement  Co.,  (Wia.)  88  N.  W.  648;  Eenitann  v. 
Paraona,  (Ky.)  78  S.  W.  125;  Evans  v.  Wall,  (Mass.)  34  N. 
E.  183;  Doremva  v.  Dunham,  (N.  J.)  37  Atl.  62;  Hunt  f. 
Oower,  (S.  C.)  128  Am.  St.  Rep.  862  (61  8.  E.  218) ;  Co- 
quilliard  v.  CoquUliard,  (Ind.)  113  N.  E.  481;  Freeman  v. 
Freetnan,  65  Tenn.  301;  Miller  v.  Texas  d  Pac. 
R.  Co.,  132  U.  8.  662;  Glover  v.  Bradley,  233 
Fed.  721;  Ridley  v.  Halliday,  (Tenn.)  61  8.  W. 
1025;  Loa  Angeles  County  v.  Winana,  (Calif.)  lOJ 
Pac.  640;  Letcher  v.  Allen,  (Ala.)  60  So.  828;  3  Devlin, 
Real  Estate  (3d  Ed.),  Sec.  1494;  Harriaoa  t\  Wallton's 
E»r.,  (Va.)  30  8.  E.  372;  Love  v.  Lindstedt,  (Ore.)  Ann. 
Cases  1917A,  898,  and  note;  RutU-dge  r.  Fiahbiirne,  (P.  C.) 
97  Am.  St.  Rep.  757,  and  note. 

In  view  of  wliat  is  said  aiwve,  it  is  wholly  unnecBB- 
sary  for  us  to  undertake  a  construction  of  the  will  in 
question,  further  than  to  Bay  that  it  quite  clearly  was  not 
the  iuteution  of  testator  to  devise  to  plaintiff  a  life 
estate  in  the  property;  and,  in  view  of  the  binding  charac- 
ter of  the  decree  to  quiet  title,  it  is  immaterial  whether  the 
estate  granted  is  an  absolute  or  defeasible  fee. 

II.    It  appears  to  be  conceded  that  the 
*■  puBCHism?       application  of  appellant  for  a   loan  upon 
EStract^'utie    the  premises  in  question  was  declined  by 
^dm:  ma^ke^  sonie  one  or  more  loan  companies  upon  the 
ground  that  the  title  was  nnmerchantable. 
The  only  objections  now  nrged  to  the  title  arise  out  of  the 
construction  of  the  will.     It  is  nrged  by  counsel   for  ap- 
pellant that  the  title  is  subject  to  vexatious  and  hazaru* 
ouB  futnre  litigation,  and  that  appellee  has,  on  account 
thereof,   wholly   failed   to   comply   with   his   agreement   to 
furnish  an  abstract  showing  a  good,  merchantable  title 
To  be  unmerchantable  upon   the  objection  that  the 
title  is  subject  to  future  litigation,  some  defect  must  exist 
in  the  record  title,  or  there  must  be  some  known  fact 
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which  casts  doubt  thereon.  The  defioition  of  merchantable 
title,  aa  adopted  in  this  state,  ig  stated  in  Billick  e.  Darm- 
port,  164  loTva  105,  as  follows: 

"Such  a  title  is  said  to  be  one  which  can  again  be  mid 
to  a  reaeonablc  purchaser,  or  mortgaged  to  a  person  of 
reasonable  prudence  as  security  for  a  loan  of  inonev, 
•  '  •  The  test  is  whether  a  reasonably  prudent  man, 
familiar  with  the  facts  and  apprised  of  the  questioo  of 
law  involved,  would  accept  such  a  title  in  the  ordinary 
course  of  business." 

See,  also,  Fagan  v.  Hook,  134  Iowa  381. 

It  has  beeo  held  that  a  title  which  exposes  the  part}' 
holding  it  to  litigation  is  not  marketable.  Swapne  v.  Lym. 
67  Pa.  436;  Miller  v.  Bromon,  (R.  I.)  B8  Atl.  257.  While 
the  law  does  not  compel  a  purchaser  to  accept  a  doubtful 
title,  there  must  be  something  more  than  a  mere  possibilitr 
that  the  title  is  defective.  Miller  v.  Cramer,  (S.  C.)  26  S.  E. 
657.  A  threat  or  even  a  possibility  of  a  contest  will  not 
be  sufficient  GiU  v.  Weth,  59  Md.  492.  In  the  following 
ctiBfs,  which  present  a  considerable  variety  of  all^ 
defects  in  titles,  the  titles  were,  nevertheless,  held  market- 
able: Singleton  v.  Close,  (Ga.)  61  S.  E.  722;  Whiter. 
Bates,  (III.)  84  N.  E.  906;  DitcJiejf  v.  Lee,  (Ind.)  78  N.  E. 
972;  Priohard  v.  MiUhall,  140  Iowa  1;  Archer  v.  Jacobt, 
125  Iowa  467;  Kendall  v.  Craicionl.  (Ky.)  77  B.  \V.  364; 
Mathews  V.  Lightner,  supra;  Zehnan  v.  Kaufherr,  (N.  i.\ 
7.3  Atl.  1048;  Reece  v.  Baymaker,  (I'a.)   30  Atl.  404. 

It  was  held  in  Mathews  v.  JJgktner,  supra,  that  a  title 
is  not  unmarketable  where  no  question  of  fact  is  involved 
and  it  is  good  as  a  mutter  of  law.  No  specific  objection 
to  the  title  in  question  appears  to  have  been  made  by  ap- 
pellant, but  it  is  claimed  that  its  application  for  a  loan  hid 
been  denied  upon  the  ground  that  the  title  was  defettive 
in  the  particulars  heretofore  discussed.  Attorneys  wbo 
examined  the  abstract  expressed  doubt  concerning  the  mer 


.  Vendob  and 
tatteitatp   ot 
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cbaBtabilitj'  of  the  title  and  advised  agaiii»t  accepting  the 
same  as  security  for  a  loan.  No  qaestiou  of  fact  or  of 
the  record  title  is  involved,  but  only  questions  of  law. 
The  conveyance  by  the  sorviving  widow  of  her  inte^e)^t  to 
plaintiff,  together  with  the  decree  quieting  title  in  Mm, 
removed  every  cloud  from  his  title.  Archer  v.  Jacobs, 
supra.  The  title  had  been  perfected  in  plaintiff,  and  must 
be  held  merchantable,  under  the  dpfinition  of  that  term 
heretofore  adopted  by  this  court. 

III.  Filially,  it  is  contended  by  coansel 
fur  appellant  that  plaintiff  is  not  in  posi- 
tion to  insist  upon  a  default,  aud  that  be 
has  failed  to  comply  with  his  contract  and 
furnish  an  abstract  -showing  a  merchantable  title,  and 
that,  therefore,  the  court  erred  iu  quieting  title  against 
it.  Notice  of  the  election  of  appellee  to  forfeit  the  contract 
under  the  statute  was  served  upon  all  persons  concerned, 
as  required  thereby.  The  provisions  of  the  contract  in 
thia  respect  were  strictly  followed.  The  court  ruled 
against  the  contention  of  appellant  in  Aahford-v.  Meyer, 
(Iowa)  125  N.  W.  194  (not  officially  reported),  which  is 
controlling  in  this  case. 

Some  other  questions  are  discussed  by  counsel,  but, 
iu  view  of  what  bas  been  said  above,  it  will  not  be  profit- 
able to  discuss  them  in  this  opinion. 

The  finding  and  decree  of  the  trial  court  were  right, 
and  should  be  and  are — Affirmed. 

Oayxor,  C.  J.,  Wbavek  and  I'rerto.v,  JJ,,  concur. 


F.  A.  BuBLiNOAMB,  Appellant,  v,  Hardin  County,  Appellee. 

PATVENTS:     Becovny  of  Paymonta — Voliuvtary  PaymmtR — Agree- 
1     mrat  foi  Betnru.    Funda  which  legally  belong  to  a  public  officer, 
but  which  are  b;  him  turned  over  to  the  public  treasury  on  de- 
mand of  the  managinK  authorities,  on  the  claim  that  such  funda 


it20  BURLINOAME    V.    HaHDIN    COUNTY.         [180  loW 

belms  to  the  public,  may  be  recovered  hy  the  otDcer  makln;  tlu 
deposit,  when  the  deposit  wati  made  with  tlie  axpreaa  or  ImptlM 
agreement  that  they  should  be  returned  to  the  offlcer  Id  Uk 
event  that  the  faoldiag  of  the  court  as  to  the  ownership  of  Uie 
funds  was  In  the  officer's  fsTor. 

PATUENTSi     Eecovery  of  Payment*— Voluntary  Payments— Btrirt 

2  Oonstrnctlon  of  Rule.  Principle  recognized  that  the  rule  tlul 
"voluntary  payments  made  under  a  mistake  of  law  may  not  be 
recovered,"  will  not  be  stringently  .ippliod  except  in  cues  com' 
ing  clearly  wltbln  the  scope  of  the  rule,  uor  will  It  be  applied 
In  those  cases  where  to  so  do  would  clearly  work  Inequitable 
reaulta. 

OFFI0EB8:     OompMuaUon  and  Fees— Non-Offldal  Fees— Oluk  of 

3  Ootirt  a«  Befane  In  Protiata.  Compensation  lecelved  by  t  pub 
He  officer  for  the  performance  of  duties  which  are  In  no  «1h 
Imposed  open  him  as  a  part  of  his  official  -  duties,  belonga  solely 
to  the  oiScer,  and  not  to  the  public.  So  held  se  to  fees  receWed 
by  the  clerk  of  the  district  court  as  referee  in  probate  under 
9ec.  3393,  Code,  18S7,  even  though  the  order  of  appolntmeit 
speclDed  the  appointee  as  "clerk  of  the  district  court." 

BZB0UIOB8  AND   ASHINISTUATOSS:     Accomit   and  BettielKi:! 

4  — Appointment  of  Befereea.  The  appointment  cf  retcrves  It 
probate  under  Sec.  3393.  Code,  lg!)T,  for  the  purpose  of  eiam- 
Inlng  probate  reports,  etc..  need  not  be  a  separate  appointment 
for  each  and  every  report  preeented,  but  ma}'  be  In  the  form  vt 
a  standing  order  for  all  reports. 

Appeal  from  Hardin  District  Court. — H,  M.  Wrtuht,  Judge. 

THIIH8DAY,    Heitembkk   20,    1917. 

The  opiuion  Bufficientl,v   states  the  case, — Hvcerml. 
lAiHdy,  Peisen  d  Nopcr,  for  appellaat. 

H.   H.   Haulier,  Attorney  General,  H.  B.   Carter.  As- 
sistant Attorney  General,  and  C.  A.  Bri/aoti,  for  appeliw- 

Weaveb,  J, — The  facts  material  to  tbe 

1.  pATKBSTB ;  disposition  of  this  case  are  undispnteA 
recoverj  of 

payiiivntB:  vol-  The  plaintifT  was  the  duly  elected,  qnali- 
aDiary  p»T-  "^  j  t 

"""t'for'rptSrn   ^^^  *"*'^  acting  clerk  of  the  district  conrl 
of  Rardin  Contity  for  two  or  more  temif. 


Sept.  191T]        Bl'RI.INGAMB    V.    HaRDIS    COI'NTY.  921 

During  the  period  of  Bucb  service,  ticting  nnder  the  order 
or  appointment  of  the  district  court,  he  at  different  times 
performed  the  duties  of  referee  for  examinatioii  of  reports 
made  to  said  court  by  executors,  administrators  and  guar- 
dians, for  which  services  he  was  allowed  compensation 
in  the  form  of  fees  taxed  and  allowed  as  costs  in  the 
several  cases  so  examined  and  reported  upon  by  him.  In 
the  aggr^iate,  the  compensation  so  earned  and  received 
by  plaintiff  amounted  to  $1,615.  The  count.v,  by  or  through 
its  proper  offlcera,  claimed  that  the  moneys  so  received 
were  a  part  of  the  emoluments  of  the  clerk's  office,  to  be 
accounted  for  and  paid  over  to  the  county  treasurer, 
though  the  clerk  held  them  on  the  theory  and  in  the  belief 
that  they  belonged  to  him  individually,  and  not  as  an  ofScer 
of  the  county.  Demand  being  made  upon  him  to  make  such 
payment  and  accounting  to  the  county  treasurer,  plaintiff 
delivered  or  paid  to  or  deposited  with  the  treasurer  the 
sum  of  |615  in  money,  and  his  demand  promissory  note 
for  J1,000,  accompanied  by  a  written  statement  that  ■such 
payment  or  deposit  was  for  the  amount  he  had  received 
for  his  services  as  referee,  which  he  had  withheld  nnder 
the  belief  that  snch  collections  belonged  to  him  personally. 
an<1  that,  in  case  said  moneys  should  thereafter  be  found 
to  properly  belong  to  him,  he  would  expect  the  ^ame  to 
be  returned.  The  payment  or  deposit  so  made  was  ac- 
cepted, and  the  amount  has  been  retained  by  the  county 
or  its  treasurer.  Thereafter,  plaintiff  instituted  this  ac- 
tion at  law  to  recover  said  amount,  allying  in  his  petition 
that  said  moneys  were  received  from  him  by  the  treasurer, 
with  the  understanding  that  the  right  thereto  was  to  be 
determined  thereafter,  in  a  proper  proceeding  for  that 
purpose. 

To  tlie  petition  setting  up  the  foregoing  facts,  the 
defendant  demurred,  on  grounds  as  follows: 

1,     That,   by    the   statutes*   of   the    state,    any     officer 
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wilfully  takiag  higher  or  other  fees  than  are  allowed  hj 
law  is  guilty  of  a  misdemeaDor ;  that  it  is  also  provided 
that  the  clerk  shall  report  to  the  board  of  supervisors  all 
fees  received  by  him  aod  pay  the  same  to  the  county  trea- 
Horer;  and  that  the  salary  of  11,400  in  connties  of  the 
clasii  in  which  Hardin  County  in  included,  shall  be  received 
as  full  annual  compensation  for  all  services. 

2.  That  the  order  of  the  district  court  under  which 
the  services  were  perfoinied  by  the  clerk  was  without 
authority  of  law.  and  therefore  void  and  of  no  effect. 

3.  That  the  money  was  paid  voluntarily  and  under 
a  mistake  of  law,  and  therefore  is  not  recoverable  in  this 
action. 

4.  That  the  court  has  no  jurisdiction  of  the  subject 
matter  of  the  controversy,  as  the  matter  of  the  clert's 
salary  is  fixed  by  statute. 

The  demurrer  was  sustained  gmeratty,  and,  the  plain- 
■tiff  electing  to  stand  without  further  pleading,  judgment 
was  entered  against  him  for  costs. 

I.  The  appellee  makes  no  argument  in  support  of  llie 
proposition  that  the  coiirt  was  without  jurisdiction  of  the 
subject  matter  of  the  controversy',  and  the  point  so  mode 
is  evidently  without  merit. 

It  is  argued,  however,  that  the  money  sought  to  be 
recovered  was  paid  by  mistake  of  law  only,  and  the  de- 
fendant is  not  liable  for  its  repayment.  While  the  petition 
is  not  drawn  with  technical  nicety,  we  think  that,  as 
amended,  it  is  not  open  to  this  objection.  Read  as  a  whole, 
the  declaration  made  in  the  petition  is  fairly  open  to  the 
construction  that  there  was  a  difference  in  opinion  between 
the  clerk  and  the  board  of  supervisors  or  county  treasnrv 
upon  the  question  of  the  right  of  the  former  to  retain  as  his 
own  the  compensation  paid  him  as  referee,  and  that  plaio- 
tiff  paid  over  in  money  and  note  the  amount  demanded 
from  him,  with   the  understanding  or  agreement   that  if. 


Sept.  19171      llijRLiscjAMB  v.  Hardin  County.  923 

ill  a  proper  proceeding,  hitt  iegal  right  to  sucb  compea- 
^sation  was  determined  in  tiia  favor,  the  payment  or  deposit 
so  made  should  t>e  returned  to  him.  This  does  oot  bring 
the  case  within  tlie  general  rule  that  voluntary  payments 
of  illegal  demands  are  not  recoverable  by  the  payer,  bnt 
rather  within  the  principle  applied  by  this  court  in  Car- 
ter (-.  Riggs,  112  Iowa  245,  and  Lyiium  v.  Lauderhaugh,  75 
lowd  481.  Bee  also  Hareey  v.  President,  etc.,  of  Olney, 
42  III.  336.  1)1  the  Lyman  case,  it  was  held  that,  where  the 
defendant  in -an  action  voluntarily  paid  the  plaintiflTa 
demand  for  the  purpose  of  releasing  an  attachment,  but 
under  a  promise  that  plaintiff  would  repay  the  money  if 
defendant  would  show  that  he  did  not  owe  the  debt,  imch 
payment  did  not  come  within  the  rule  above  mentioned, 
but  that  the  promise  to  return  the  payment  was  supported 
by  Buflicient  consideration,  and  defendant  could  maintain 
a  suit  for  the  recoyery  of  the  payment  In  the  Carter 
case,  Ri^s  demanded  from  Carter  a  full  year's  rent  for 
certain  leased  property.  Carter  admitted  owing  rent  for 
a  shorter  period  only,  and  instructed  bis  bank  to  pay  such 
sum.  Riggs  persisted  in  his  demand,  and  the  bank,  to 
facilitate  its  client's  business,  paid  the  full  sum  demanded, 
Irat  accompanied  it  with  a  letter  saying  that  it  would 
leave  the  dispute  as  to  the  right  of  the  matter  "to  he 
adjusted  later."  Carter  having  brought  auit  to  recover 
the  difference  or  overpayment,  we  held  that  Riggs  re- 
ceived the  money  subject  to  tlie  reserved  right  of  Carter 
to  maintain  such  action,  saying: 

"We  know  of  no  reason  why  such  un  understanding 
may  not  be  had,  and  the  rights  reserved  enforced.  •  •  • 
The  clause,  'leaving  difference  to  Ite  adjusted  later,'  has 
none  of  the  elements  of  a  protest.  The  wording  of  the  letter 
clearly  indicates  tliat  a  voluntary  payment  was  not  in- 
tended." 

fee  Juneau    v.   l^tiinkle.   4fl   Kann.   7.^fi.     There   is  no 
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good  reason  why  the  same  rule  should  not  be  recogniud 
in  this  case.  The  plaintiff  was  a  public  officer,  who  had 
presumably  given  an  official  bond  which  he  was  bonnd  to 
protect;  the  legal  question  between  him  and  the  conntr 
wan  one  of  some  intricacy  and  importance,  and  had  not 
been  directly  parsed  npon  or  expressly  settled  either  hj 
•statute  or  the  decision  of  this  court.  To  refuse  the  demand 
made  upon  bim  was  to  invite  possible  charges  of  a  criminal 
character  against  himself  and  civil  suit  against  his  mire- 
ties.  An  adjustment  by  which  he  could  place  the  money 
or  security  in  the  handa  of  the  treasurer,  subject  to  re- 
payment if  he  should  succeed  in  establishing  his  personal 
right  thereto,  was  both  honest  and  fair,  and  the  court 
should  be  slow  to  declare  it  of  no  effect.  There  is  no  rea- 
son in  law  or  good  morals  why  the  county  should,  under 
such  circumstanceH,  be  permitted  to  retain  the  money  if. 
as  a  matter  of  law,  it  had  no  legal  right  to  demand  or 
exact  it.  The  payment  made,  with  the  reservation  of  the 
right  to  try  out  the  question  in  a  civil  action,  protected 
the  county  perfectly,  and  at  the  same  time  gave  plaintiff 
HD  opportunity  to  save  himself  from  loss,  in  case  his  title 
to  the  money  should  finally  be  upheld. 

Even  in  the  absence  of  such  reservation, 
■■  covfry^^iy^-'    it  is  not  at  all  certain   that  the  mistake, 
oQtarj'  piy-        if  One  was  made,  waa  so  clearly  one  of  law 
coDstTnctioD  of   and  not  of  fact  as  to  bring  it  within  the 
rule  for  which  appellee  contends.     Varvvnt 
r,  Totrn  of  Highgate,  65  Vt.  416,     Courts  are  not  inclined 
to  apply  the  rule  stringently  except  in  cases  coming  clearly 
within  its  scope  and  effect,  nor  to  so  extend  its  application 
as  to  work  clearly  inequitable  resnits.     Ward  v.  Ward,  12 
O.  Cir.  59;  Pitcher  r.  Turin,  10  Barb.  (N.  Y.)  436,     Bearing 
very  directly  upon  the  phase  of  the  case  being  here  con- 
sidered, see  also  United  States  v.  Lamson,  101  U.  8.  164  (25 
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L.  Ed.  860) ;  Umted  States  v.  EU»icvrth.  101  U.  S.  170  {25 
L.  Ed.  S62). 

II.  The  principal  question  urgiied  by 
*■  Pi^iwnstltton  oouusel  goes  directly  to  the  merits  of  plain- 
tiff's claim  that  the  servicpH  for  wliich  he 
re«'ei^'ed  the  moneys  in  controversy  were 
not  rendei'ed  by  him  in  his  official  capacity, 
and  he  is  therefore  not  riphtfuUy  subject  to  defendant's 
demand  for  accounting  and  pii^ment  of  such  sums  to  the 
county  treasurer.  It  is  true,  as  the  defendant  claims,  that, 
under  the  statutes  of  this  state,  the  clerk  of  the  district 
court  is  paid  a  stated  iialary.  and  that  all  fees  receiTCd 
by  him  for  bis  official  services  belong  to  the  county,  and 
are  to  be  accounted  for  and  paid  over  by  him  to  the  county 
treasurer.  Code  Supplement.  1913,  Bection  296,  The  right 
of  the  county  to  demand  and  recover  money  received  by 
the  clerli  depends  solely  upon  the  question  whether  such 
money  has  been  received  by  him  in  his  official  capacity. 
A  county  officer  does  not  contract  n>  give  all  his  time  to 
the  public  service  in  any  such  eeuse  that  all  the  money 
he  may  earn  or  receive  from  any  and  every  source  during 
his  term  of  office  must  he  accounte<l  for  to  the  connty. 

"His  duties  are  fixed  by  statute,  and  when  these  are 
performed,  he  is  not  required  to  do  more."  Polk  County  v. 
Parker,  178  Iowa  936. 

If,  for  example,  he  receives  payment  or  fees  as  a 
witness  in  a  civil  action,  or  for  service  as  one  of  a  board 
of  arbitrators,  or  as  clerk  of  an  election  board,  or  as  la- 
borer in  the  harvest  field,  or  indulges  in  literary  work 
for  which  he  receives  more  or  less  in  royalties,  or,  being  a 
iiierchunt  or  banker  or  mechanic,  wins  profits  wholly  dis- 
connected with  the  duties  placed  upon  him  by  statute,  no 
one  would  soberly  contend  that  the  county  or  any  of  its 
officers  could  rightfully  lay  claim  to  any  part  of  the  income 
or  earnings  «o  accruing.     In  ea<'h  and  every  case  cited  and 
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relied  upon  by  the  appellee,  the  right  of  the  county  to 
compel  an  accounting  by  the  clerk  ha^  been  exei-ciwd 
solely  upon  tlie  admitted  or  proved  fact  that  the  moneys 
in  queBtion  were  received  by  him  in  hia  official  capacity. 
Id  Moore  v.  Mahaska  Count!/.  61  Iowa  177,  the  fees  earned 
by  the  clerk  for  serving  upon  the  CommiRsionern  of  InsflD- 
ity  were  held  to  come  within  this  deBcription,  because  the 
statute  expressly  imposed  that  duty  upon  bim  in  bis  of- 
ficial capacity.  In  Rhea  v.  ^Brmceter,  130  Iowa  729,  it  wan 
held  that  interest  upon  moneys  deposited  with  the  civk 
did  not  belong  to  liim  individual  ly~a  very  self-evident 
proposition.  In  Board  v.  Dickey,  90  N,  W.  775.  a  Minne- 
sota case,  the  fees  sought  to  be  retained  by  the  clerk  were 
Btatutory,  and  therefore  to  be  accounted  for  by  him,  and 
it  was  held  that  the  furnishing  of  copies  and  certitied 
statements  by  him  from  his  records  were  services  rendered 
"in  his  official  capacity."  Such  also  is  the  effect  of  Finkji 
V.  Territory  ex  ret.  Keys,  (tJkia.)  73  Pac.  273,  where  the 
fees  claimed  by  a  county  judge  were  for  the  performancf 
of  duties  imposed  upon  him  by  statute.  In  State  r.  Kelkf. 
46  K.  W.  7li,  the  Nebraska  court  held  that  the  clerk,  be- 
ing empowered  by  statute  to  iwrform  certain  acts,  could 
not  evade  its  effect  by  doing  those  acts  as  a  notary  public. 
In  Mnlcrevy  v.  City  and  County  of  San  Fivnoisco,  231  V. 
S.  669,  under  a  statute  requirinp  the  clerk  to  account  for 
and  pay  over  "'all  moneys  <^oming  into  hia  hands  ae  Bnd 
officer,  no  matter  from  what  source  derived,"  he  was  held 
not  entitled  to  retain  fees  received  in  naturalization  cases. 
because  such  fees  were  received  "in  compensation  for  of- 
ficial acts,  not  personal  acts."  Indeed,  that  conctnaion 
is  BO  manifestly  right  and  unavoidable  that  it  is  a  aoorce 
of  surprise  that  the  contention  there  asserted  in  bebalf 
of  the  clerk  should  ever  have  been  raised.  Other  caw 
cited  to  this  end  and  not  here  specifically  mentioned  »11 
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fall   withiu   the  same  class,   and   announce  no  other  or 
different  rule. 

We  have,  then,  still  to  consider  wheth- 

4.  EiErrTo»8  iND  er,  in  performing  services  as  referee  under 

oDd^BeRiemMit  ■  *''^  appointment  of  the  district  court,  the 

wKt^*""  "'  P'aint'ff  was  acting  in  his  official  capacltj- 

a^  clerk.    By  statute.  Code  Section  3393, 

it  is  provided  that: 

"In  matters  of  accounts  of  executors  and  administra- 
tors, the  court  may  appoint  one  or  more  referees,  who 
shall  have  the  powers  and  perform  all  the  duties  therein 
of  referees  appointed  by  the  court  in  a  civil  action." 

It  is  argued  for  the  defense,  among  other  things,  that 
the  appointment  of  the  plaintiff  in  this  case  was  in  the 
form  of  a  iitanding  order,  signed  by  the  several  judges  of 
the  district,  and  sought  to  be  made  applicable  in  all  pro- 
bate cases,  when  in  truth,  as  counsel  contended,  the 
Ktatute  confers  such  authority  on  the  court  only,  and  not 
on  the  judges  thereof,  and  it  is  to  be  exercised,  if  at  all 
in  probate  cases,  severally  and  not  collectively.  Prom  this 
premise  it  is.  said  that  the  referee's  fees  in  question  wei-e 
exacted  wrongfully  and  without  authority,  and  because 
thereof  plaintiff  cannot  recover.  In  our  judgment,  there 
can  be  no  question  of  the  validity  of  the  order  of  appoint- 
ment. The  probate  court  is  always  open  for  the  trans- 
action of  business  not  reciniring  notice,  and  the  usual,  if 
not  necessary,  manner  of  making  orders  in  probate,  except 
those  made  in  term  time,  is  reducing  them  to  writing, 
attesting  them  by  the  judicial  signature,  and  filing  the  8:)uie 
with  the  clerk;  and  such  appears  to  be  what  was  done 
in  this  case.  Xor  do  we  think  it  any  undue  extension  of 
the  authority  given  by  the  statute  for  the  court  to  provide 
that  all  reports  of  administrators  and  executors  should  be 
sabmitted  to  the  examination  of  the  referee  so  named.  The 
enactment  of  the  statute  was  doubtless  prompted  by  the 
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fact,  well  known  to  lawyers  and  trial  courts  generally,  that 
the  time  available  for  eueh  purposes  in  open  court  is  en- 
tirely inadequate  for  the  careful  and  thorough  examination 
required  to  insure  projier  and  intelligent  action  upon 
such  reports,  and  that,  without  the  aid  of  a  master  or 
referee,  much  injustice  is  likely  to  be  done,  and  grave 
abuses  may  escape  detection  and  correction.  These  con- 
ditions can  be  best  met  only  by  the  selection  of  competent 
persons  to  give  each  and  all  reports  of  sach  trusts  the 
time  and  attention  which  they  reasonably  require;  and. 
so  far  as  we  have  observed,  the  district  courts  of  the  state 
have  construed  and  acted  upon  the  statute  referred  to  as 
,  authori/Jnj;  orders  substantially  such  as  was  made 
in  the  instant  case.  That  construction  appears  to  be  rea- 
sonable,  and  we  are  disposed  to  give  it  our  approval. 

It  is  further  argued  that,  as  the  order  in  question 
appoints  the  clerk  of  the  court  referee,  mentioning  his  of 
flcial  station  only,  and  not  naming  him  individually,  it  fol- 
lows that  whatever  he  received,  as  referee  under  Bud 
appointment  was  earned  in  his  official  capacity.  Bat 
tins  does  not  follow.  The  court  could  add  nothing  to  the 
duties  of  the  cleik,  as  such,  over  or  beyond  that  for  whid 
the  statute  expressly  or  impliedly  provided.  If,  for  ex- 
ample, the  parties  to  a  litigation  should  report  to  the 
court  their  desire  to  have  their  case  referred,  and  their 
agreement  that  the  clerk  should  be  named  the  referee, 
and  thereupon  the  eonit  should  enter  an  order,  saying  in 
substance,  "By  agreement  of  the  parties,  this  cause  is  re- 
ferred to  the  clerk  of  this  court  to  hear,  try  and  determine 
the  issues  joined,  and  report  his  findings  of  fact  and  con- 
clusions of  law  thereon, "^wonld  the  fact  that  the  court's 
oitler  designates  the  referee  solely  as  clerk,  and  not  by 
his  proper  or  individual  name,  have  the  effect  to  render 
him  liable  to  the  county  for  whatever  fee  or  compensation 
he  might  receive   for  the  service  so  performed?    We  are 
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very  clear  that  such  a  codcIusIod  wonld  be  vholl;  rm- 
warranted.  The  words,  "clerk  of  the  district  court,"  in 
BDCh  cases  would  be  merely  descriptio  peraonae,  and  have 
no  other  or  different  effect  than  wonld  follow  had  the  name 
of  his  ofBce  not  been  mentioned,  and  he  had  been  described 
by  his  proper  name.  The  statute  nowhere  imposes  upon 
the  clerk  the  duty  to  examine  and  pass  upon  probate 
reports.  That  is  a  judicial  function  with  which  he  is  not 
clothed;  and,  while  it  is  doubtless  within  the  authority  of 
the  district  court  to  clothe  him  with  such  authority  by 
naming  him  as  referee,  the  authority  is  derived  from  siirh 
appointment,  and  not  from  bis  official  character  as  clerk. 
This  being  true,  we  think  it  follows  of  necrasity  that 
fees  or  compensation  so  earned  ore  not  chargeable  to  him 
as  fees  or  emoluments  of  his  office.  Quite  in  point  is 
St.  Lotiia  Union  Trust  Co.  v.  Texas  Sowtltern  R,  Co.,  (Tex.) 
126  S,  W.  296,  where  the  court  named  the  clerk  as  cus- 
todian of  property  and  to  perform  other  servicea  not  re- 
quired of  him  by  law  as  clerk,  and  it  was  held  that  he  was 
entitled  to  receive  individually  the  compensation  so  earned. 
To  the  same  effect  see  Alcorn  v.  State,  57  Miss.  273.  There 
is  a  Federal  statnte.  V.  9.  Rev.  Stat.,  Sections  1763  to  1766, 
iDclusive,  prohibiting  the  allowance  of  additional  pay  or 
compensation  to  public  officers.  It  has  been  held  that  a  clerk 
who  has  performed  services  as  a  United  States  con^miasioner 
may  charge  and  receive  payment  therefor  without  violat- 
ing such  statute,  as  the  duties  of  the  two  positions  or  em- 
ployments are  not  incompatible.  Ericin  v.  United  States, 
37  Fed.  470  The  same  general  question  has  been  quite 
elaborately  considered  by  the  Indiana  court  in  State  v. 
Flynn,  (Ind.)  69  N.  E.  159.  There  the  clerk  had  received 
payment  for  services  rendered  in  preparing  copy  for  the 
ordinary  term  docket  for  the  convenience  of  the  court  and 
bar,  and  it  was  sought  to  compel  him  to  account  for  and 
repay  to  the  county  the  moneys  so  received.  The  claim  was 
Vol.  180  lA.— 53 
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held  to  l>e  without  iiierif,  ou  tlie  theory  that,  even  though 
SHCh  service  was  ordered  oi"  authorized  by  the  court,  it  was 
not  a  service  made  incumbent  on  the  clerk  by  law,  aud  that, 
in  performing  the  same,  he  was  not  acting  officially,  and 
the  compensation  received  therefor  could  not  be  considered 
fees  or  emoliinients  of  his  ofRoe.  It  is  there  said  (page 
162): 

''The  court,  under  the  circumstances,  has  as  much 
I)Ower  to  have  employeil  any  competent  attorney  at  law  or 
other  person  to  this  work  as  it  had  to  employ  Flyon.  *  *  ' 
If  immediate  necessity  had  arisen  for  the  repair  of  the  ele- 
vator to  the  court  rmim.  and  the  court  had  employed  him  i" 
make  the  necessary  repairs,  and  allowed  him  therefor  a 
reasonable  compensation  out  of  the  county  treasury,  in 
reason  it  could  not  be  asserted  that  he  rendered  official 
oenices  in  making  such  repairs,  and  must  account  to  and 
pay  over  the  money  so  received  to  the  county,  by  reason  of 
the  mere  fact  tlmt,  at  the  time  he  performed  the  work. 
•  •  •  he  was  the  incnmlM'nt  of  the  office  of  clerk.  •  •  " 
We  are  of  the  opinion  that  the  court,  if  the  necessity  arotw. 
had  the  power  to  employ  Flynn  unofficially  to  prepare  and 
arrange  the  hand  dockets  for  the  use  and  purposes  of  the 
court,  and  had  the  authority,  therfefore,  to  allow  him  a  rea- 
sonable compensation  for  such  services  out  of  the  county 
treasury,  as  court  expenses.  Consequently,  the  niouev  al- 
lowed him  under  such  circumstances  would  be  his  own,  aud 
he  would  not  be  required  to  turn  it  over  to  the  county.'* 

Hue  also,  from  the  same  court,  State  r.  i^huttg.  (Ind, » 
09  N,  K.  3i)7.  Mr.  Meclieni,  in  his  work  on  I'ublic  Oflices 
and  ORicers,  h'ection  8<>;i,  lays  down  the  general  rule  that 
the  incumbent  of  an  office  is  not  rendered  legally  incom- 
petent to  dischai^e  duties  clearly  extra-official,  or  outside 
of  the  scope  of  his  official  duty.  The  mayor  of  a  city,  be- 
ing a  lawyer,  and  employed  to  defend  the  city  in  a  law 
suit,  has  been  held  entilled  to  recover  reasonable  compen- 
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FHtiun.  Dotwitlistandiiig  bin   olfloial   relation   to  Kuch   city. 
ilaifor  t:  Muzzt/,  33  Mich.  61,     The  court  there  stiys: 

"He  wns  uo  more  reqnii-ed.  in  ooiwequeiice  of  his  offi- 
I'ial  {WHttioii,  to  employ  his  time  iind  tnlenlfl  aa  a  oounfielor 
at  law  Id  comlucting  a  suit  bi-ought  against  the  oit.v,  than 
lie  was  to  pay  the  debts  of  the  city  out  of  hi»  own  private 
funds." 

Indeed,  we  think  this  qaestion  is  fairly  ruled  by  the  prin- 
ciple in  our  own  recent  case,  Polk  Connty  v.  Parker,  supra. 
We  find  no  apparent  confusion  in  the  precedents  upon  the 
pro|}osition  that,  while  the  diit^-  of  a  clerk  to  account  for 
the  fees  and  emoluments  of  hiw  office  extends  to  and  in- 
flades  every  item  of  compensatittn  received  by  him  for  serv- 
ices rendered  in  his  oPBcial  capacity,  he  is  nnder  no  require- 
ment to  account  for  or  pay  over  any  comi>ensntion  received 
by  him  for  services  performed  otherwise  than  in  his  official 
character.  The  statute  prescriiies  the  nature  and  extent  of 
his  ofHcial  service  and  the  fees  whicli  may  l>e  demanded 
therefor;  and.  if  the  law  impoties  upon  him  any  particular 
duty  for  which  no  fee  or  compensation  is  provided,  he  is 
bonnd  to  iierform  the  same  without  fee  or  charge.  But  he 
is  not  by  law  disqualified  from  performing  extraofflcinl 
service  and  receiving  payment  therefor  in  his  individual 
right,  so  long  as  the  thing  done  by  him  is  not  incompatible 
with  the  duties  which  h»as^umcd  in  taking  the  office. 

The  ultimate  and  decisive  question  is,  therefore,  wheth- 
er the  money  in  controversy  was  received  by  plaintiff  in 
Lis  official  capacity  as  clerk  of  the  district  court.  I'pon  the 
facts  admitted  by  the  demurrer,  and  under  the  statutes 
and  precedents  which  we  have  cited,  this  question  mnst  be 
answered  in  the  negative.  The  statute  neither  expressly 
nor  by  implication  imposes  upon  the  clerk  the  duty  of 
referee.  The  authority  to  appoint  a  referee  is  by  statute 
conferred  without  restriction  upon  the  district  court.  The 
court  is  at  liberty  to  appoint  any   competent  person   for 
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that  purpose,  and  the  power  of  appointment  implies  power 
to  provide  for  reasonable  compeneatloii  to  the  person  ac- 
cepting it  and  performing  its  duties.  In  the  absence  of 
statute  authorizing  or  requiring  it,  the  court  is  without 
power  to  make  Hervice  as  referee  an  official  duty  of  the  clerk, 
to  be  performed  by  him  without  compensation.  There  is  no 
statute  forbidding  the  clerk's  appointment  to  such  posi- 
tion, nor  does  there  appear  to  be  anything  inhering  in  th« 
situation  which  renders  such  appointment  improper.  Tiw 
appointment  was  made,  the  service  performed,  and  the  com- 
pensation fixed  by  the  court  has  been  paid.  Money  so 
earned  in  not  within  the  terms  of  the  statute  whicli  requires 
the  clerk  to  account  for  the  fees  of  his  office  and  pay  the 
same  over  to  the  county,  and,  upon  the  record  as  made,  the 
plaintiff  is  entitled  to  a  recovery. 

The  ruling  and  judgment  of  the  trial  court  upon  the 
demurrer  are  therefore  reversed,  and  the  cause  remanded 
for  further  proceedings  in  harmony  with  this  opinion.— 
Reversed. 

Gaynob,  C.  J.,  Prrston  and  Stevens,  J.T.  concur. 


G.  M.  Manning,  Api)ellee,  v.  B.  V.  Meade,  AppellaDt. 

IJBBL    AKD     SIiANDGS:     Aetloni) — Evidence — Soffldency.     Eii- 
1    dence  reviewed,  aniJ   held  sufllclent  to  support  a  verdict  for 
plaintiff. 

LIBEL     AND    SIlANDEB:     Actlonn— InRtmctlonB— ItuvnUtioD   of 

3  Ibelt.  A  defendant  In  an  action  for  Blander  la  adequately  pro- 
tected by  an  Instruction  to  the  effect  that,  even  though  he  apo^ 
the  words  charged,  no  recovery  could  be  had  it  he  did  not  In- 
tend to  impute  the  crime  charged  by  the  pleadings. 

EVIDENCE:     SimllaT  Facts  and  Tr&i]BB4:tion8 — Malice,  otc    In  ■" 

3    action  for  slander  based  on  an  Imputation  of  thett,  the  matter 

covered  by  the  files  and  pleadings  In  a  former  civil  action  br 

defendant  against  plaintiff,  baving  no  relation  to  the  mbiiii 
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matter  of  the  slander  action,  is  too  remote  to  have  any  proper 
bearing  on  the  ieeue  of  malice. 

IiXBEL    AMD    SIiANDEE:      DaxatLgea — 92,500 — ExceBalTeaeea.     The 
4    legal  preBumptlon  that  damageB  follow  the  speaking  of  words 
vhlch  impute  a  charge  of  theft  vlll  not,  alone  and  of  itself,  sus- 
tain a  Terdtct  of  12^00. 

Appeal  front  Wright  District  Court. — H.  E.  Fhy.  Judpe. 

Thubsday,  Bepi-embeb  20,  1917. 

Action  at  law  to  recover  damages  for  an  alleged  slan- 
der. Verdict  and  jndgment  for  plaintiff,  and  defendant 
appeals. — Affirmed  on  condition. 

Birdaall  <f  Birdaall  and  Eugette  Schaffter,  for  appel- 
lant. 

Robert  Healy,  for  appellee. 

Wkavkr,  J. — I.  The  petition  is  in  three 
^'  ■LliRoem^''  counts,  each  alleging  that  the  defendant, 
dence :  BDffi-  Speaking  to  a  third  person  of  and  concern- 
ing plaintiff,  used  language  which,  in  snb- 
etnuce,  charged  the  latter  with  stealing  corn  belonging  to 
the  defendant.  The  defendant  answered,  denying  the  peti- 
tion generally  and  specifically.  Trial  was  had  to  a  jury, 
which  returned  a  verdict  for  plaintiff  for  |2,5()0. 

The  evidence  tended  to  show  that  plaintiff  was  for- 
tuerly  a  tenant  on  the  farm  of  the  defendant;  that  their  re- 
lations were  unpleasant;  and  that  litigation  occurred  be- 
tween them  over  matters  connected  with  the  tenancy.  One 
Hunt  succeeded  plaintiff  as  the  tenant  of  defendant,  and 
when  Hnnt  came  to  shell  the  com  raised  by  him  on  the 
farm,  plaintiff  appears  to  have  been  employed  to  assist  in 
bauUng  it  to  the  elevator,  where  it  was  stored  for  Hunt 
and  the  defendant.  Defendant  admits  that  he  believed  and 
said  that  the  amount  stored  to  bis  credit  was  short,  but 
whether  he  charged  plaintiff  with  stealing  or  wrongfully 
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appi-upriatiTig  any  part  of  it  h  the  subjei-t  of  dispute.  His 
own  statement  is  that  he  never  thought  or  said  to  anjoue 
that  plaintiff  had  stolen  op  taken  the  corn,  but  he  did  be- 
lieve and  HHj-  that  the  slioi'tjige  was  due  to  the  mistake  or 
wrong  of  the  i)ertion8  operating  the  elevator.  The  caBe  made 
b,v  the  plaintiff  tends  to  show  as  follows:  The  witness 
Evers  says  that  defendant  said  to  him : 

"When  Hunt  and  I  shelled  our  com,  several  loads  of 
corn  came  up  missing,  and  in  tracing  it  out,  it  was  found 
that  Manning  had  taken  the  corn,  and.  upon  ijiquiry  for 
the  same  at  the  elevator,  it  was  traced  to  Manning's  place," 

This  alleged  i<tatement  is  the  basis  of  tlie  Arst  count  ot 
the  petition.  The  second  count  relates  to  a  statement  made 
to  one  Moseley.  This  witness  says  that  defendant  said  to 
him : 

"When  1  shelled  my  corn,  I  was  short  about  three  loads, 
and  it  looked  very  suspicious  on  Manning's  t)art." 

The  third  count  is  .-iuppoited  by  the  testimony  of  oue 
Nelson,  who  says: 

"Mr.  Meade  came  up  to  me  and  asked  if  1  had  heard 
the  dirty  trick  about  Manning  and  the  corn,  I  said,  'Ko,' 
Mr.  Mende  told  nie  he  was  two  or  three  loads  short.  He 
said  Manning  hud  that  corn,  and  Manning  had  to  come  and 
settle  for  it;  and  said  it  was  worse  than  stealing  in  the 
nighttime,  and  he  could  put  him  behind  the  t>ai-e  for  doing 

.  it" 

If  the  jury  believed  thei*e  witnesses,  it  is  quite  clear 
that  the  verdict  finding  that  defendant  did,  in  substance  and 
effect,  charge  the  pliiintiff  with  larceny  of  the  com,  if 
not  without  support  in  the  i-ecord. 

In  each  instance,  the  court  charged  the 

2.  LiEEi,  SND  J"'T  *'•»*■  if  ^'"^  speaking  of  the  alleged  of- 

tfeliB^*inairS"c-     fensive  words  by   defendant  had   not  been 

Hon" of '?&"*"     established,  or  if  established,  and  the  jury 

did  not  find  that  be  therebv  intended  to  im- 
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pute  to  the  plaintiff  the  crime  of  theft,  then  no  recovery 
<-ould  be  had,  and  the  verdict  should  be  for  the  defendant. 
This  charge  fairly  protected  the  rights  of  the  defendant  in 
this  respect. 

II.    The  plaintiff  offered,  and  the  court 
^' Smhar'^ftctB      admitted  in  evidence  over  the  defendant's 

110118'™"!^,  objection,  the  petition  filed  by  the  defendant 
in  an  action  brought  by  him  against  plain- 
tiff, a  year  or  more  before  the  date  of  the  alleged  slander. 
The  pleading  mentioned  v»n  »  petition  at  law,  setting  np 
claims  for  recovery  from  Manning  upon  numerous  items 
of  alleged  debt  dne  from  the  latter,  and  for  damages  be- 
oaase  of  his  failure  to  adhere  to  the  terms  of  his  lease. 
In  our  judgment,  the  matter  was  so  remote  and  so  clearly 
without  bearing  upon  the  question  of  defendant's  alleged 
malice  at  the  time  of  the  allege<l  slander  that  the  objection 
to  its  introdnction  in  evidence  should  have  been  sustained. 
No  other  exceptions  to  the  rulings  of  the  court  on  ques- 
tions of  evidence  appear  to  be  well  taken.  The  conclu- 
Rions  already  announced  render  unnecessary  special  con 
sideration  of  the  exceptions  preserved  with  reference  to  the 
instrnctions  to  the  jury. 

As  the  case  has  been  tried  twice,  with 
*'  GLlmiii^''dam-    Biibstnntially   the  same  result,   we  should 

eS?Mi?ene™'  I'P^itate  to  ^e^■erse  if  the  erroneous  rnliof; 
U[)on  the  introdnction  of  testimony  wei-e 
the  only  just  criticism  to  be  nindo  upon  the  record.  We  are. 
however,  strongly  impressed  that  the  verdict  is  radically 
excessive,  not^  to  say  opiiressive.  It  is  but  right  that  one 
who  wantonly  or  viciously  attacks  the  good  name  and  char- 
acter of  his  neighbor  should  be  rebuked  by  an  assessment 
of  ample  compensatory  damages,  and  if  thereto  the  jury 
adds  fl  reasonable  sum  by  way  of  exemplary  damages,  he 
cannot  justly  complain.  But  this  discretion  should  not 
l>e  abuned.    One  may  be  technically  guilty  of  slander  with- 
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out  becoming  an  outlaw,  and  the  cases  are  rare  which  will 
justify  n  verdict  bo  large  as  to  be  ruinous  to  a  man  is  or- 
dinary or  moderate  financial  circumstaDcea.  In  this  case, 
there  was  no  serious  claim  or  proof  that  plaintiff  had  suf- 
fered material  special  damage  or  injury  from  the  defama- 
tory lauguage  attributed  to  the  defendant.  Indeed,  if  ve 
may  read  anything  between  the  lines  of  the  record  and  the 
disclosed  history  of  this  litigation,  plaintiff  has  the  bene- 
fit of  the  sympathy  and  confidence  of  his  neighbors,  nndi- 
miniBhed  by  the  charge  made  against  him.  The  only  men- 
tion by  liim  in  testimony  of  any  actual  injnry  sustained  ia 
a  statement  that  the  publication  of  the  slander  worried 
him  and  caused  bim  mental  pain  and  made  him  sick,  though 
the  nature  and  extent  of  the  sickness  are  left  entirely  to 
conjecture.  The  question  of  actual  damages  was  therefoie 
left  to  the  jury  solely  upon  the  legal  presumption  that  sucb 
damages  do  follow  a  publication  which  is  slanderous  per  »e. 
It  was  a  showing  which  justified  the  aasessmeut  of  a  reaaon- 
able  sum  as  actual  damages,  increased  by  another  reason- 
able sum  as  exemplary  damages;  but  there  was  no  showing 
calling  for  or  justifying  an  extraordinary  and  highly  bur 
densome  recovery,  either  compensatory  or  exemplary.  The 
verdict  aa  returned  cannot,  therefore,  be  permitted  to  stand, 
except  upon  condition  that  the  appellee  shall,  within  30 
days  from  the  filing  of  this  opinion,  eject  to  remit  all  of 
the  recovery  in  his  favor  in  excess  of  fl,O0O.  Should  ancb 
remission  be  made,  the  judgment  as  tbns  modified  will  be 
affirmed;  otherwise,  the  cause  will  l>e  remanded  to  the  dis- 
trict court  for  new  trial. 

It  is  suggested  for  the  appellant  that  the  verdict  of  tbe 
jury  ia  so  evidently  the  product  of  passion  and  prejudice 
that  it  ought  not  to  be  sustained  even  in  part,  and  that  the 
order  for  new  trial  should  be  absolute.  Considering,  how- 
ever, that  we  hold  that  tbe  evidence  for  plaintiff  is  sufficient 
to  take  the  case  to  the  jury,  and  remembering  the  result  of 
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tvo  successive  trials,  we  doabt  wbether  the  ordering  of  n 
third  trial  would  be  a  blessing  for  which  defendant  can 
wisely  pray.  It  is  to  the  interest  of  the  parties,  as  well 
as  of  the  public,  that  litigation  be  not  unduly  protracted. 

The  costs  of  this  appeal  will  be  taxed  to  the  plaintiff. 
Other  costs  are  subject  to  taxation  in  the  trial  court. — 
Affirmed  on  condition. 

Gatnoe,  C.  J.,  Preston  and  Stevens,  JJ.,  concur. 


C.  8.  Pert,  Appellant,  v.  P.  W.  Li^inbaugh.  Mayor,  et  al., 
Appellees. 

MtnnciFAZ.   OOBPOBATIONS:     CiiiitxBcts— Services  ty  Offlcan- 

1  BMOVflrjr.  A  cltr  or  town  officer  may  Dot  perlorm  seiTices  for 
the  municipality  outalde  bis  official  duties  aiid  legally  recover 
therefor,  even  tboui$b,  In  performlns  such  Bervicea.  he  acted  In 
the  utmoBt  good  fafth.    Sec.  B79.<i,  Code  Svipp.,  1913. 

mJNIOIFAZi  OOBPOSATJONS:     Fiaral  Management — EelmbnnlnK 

2  Ofllcar — Diimlnal  Acta.  The  dtacretlonaiy  power  of  the  ^vern- 
log  body  of  a  miintclpal  ccrporatlon  to  reimburse  Its  officers  lor 
expenses  IncuTTcd  while  such  officers  were  lawfully^  and  In  good 
fafth  acting  In  the  Interest  of  the  municipality,  does  not  em- 
brace the  power  to  reimburae  one  of  its  officers  for  expenses  In- 
curred In  attemptlPK.  in  a  civil  action,  to  retain  money  unlaw- 
fully and  criminally  obtained  from  the  municipality,  even 
though  the  ofDcer,  In  the  original  receipt  of  the  money,  per- 
sonally acted  In  good  faith,  and  did  not  realize  that  he  was 
committing  a  crime. 

Appeal  from  Jonas  District  Court. — John  T.  Mofpit,  Judge. 

Thursday,  September  20,  1917. 

G.  L.  Eaton,  while  mayor  of  the  town  of  Martelle.  ren- 
dered services  as  a  laborer,  for  which  he  was  paid  {7.90. 
Ihiring  his  term  of  office,  factional  differences  arose  be- 
tween him  and  certain  members  of  the  council,  including 
appellant  herein,  and  for  a  time  the  orderly  administration 
of  the  town's  business  was  considerably  disturbed.    Biiln 
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were  contra<'ted.  but,  on  accuuiit  of  existing  differences  of 
opinion,  were  not  promptly  paid.  The  total  uinount  of 
»aid  bills,  inoluding  tlie  itetti  of  $7.00  above  refoired  to, 
wan  $177.92.  Appai-entiy  witUout  authority  of  the  conn- 
cil,  the  mayor  and  city  clerk  ituKned  warrants  apon  the 
treasurer  of  said  town  in  payment  of  the  several  bills  mail- 
ing up  tlie  above  aggreg^ite  amount.  Rat'on  reaigned  from 
office  in  January,  1913,  and  aonietime  thereafter,  a  motion 
wa«  made  by  one  of  the  council  to  commence  a  suit  in  tbe 
name  o(  the  town  against  I*'aton  for  the  recovery  of  the 
almve  amount;  but  the  mayor  presiding  declared  tbe  motion 
out  of  order.  At  another  meeting  of  the  council,  a  motion 
was  passed  by  a  tie  vote  of  the  council.  Mayor  Caffee  vot- 
ing in  favor  thereof,  approving  all  bills  paid  and  not  ap- 
proved during  the  Katon  administration.  Od  .\i)ril  ii. 
1913,  ap]>ellant  brought  an  action  in  his  name,  in  his  own 
behalf  and  that  of  others  similarly  situated,  against  the  said 
Eaton  and  the  town  of  Martelle.  alleging  in  hia  petition 
that  he  was  a  taxpayer  of  said  town,  and  that  the  said 
$177.92  hadbeen  wnmgfully  paid  out  on  the  order  of  saiii 
Eaton,  and  praying  judgment  against  him  thereon  in  favor 
of  the  said  town.  The  defendant  Eaton  appeared  and  flleil 
answer,  alleging,  among  other  things,  that  the  expenditiio' 
of  all  of  said  funds  was  necessary  and  was  made  in  good 
faith  for  the  benefit  of  the  said  towni.  The  defendant  town 
of  Marteile  made  no  appearance,  and  judgment  was  entered 
against  the  said  defendant  E*iton  in  favof  of  the  town  for 
f8.39.  being  for  the  above  item  of  J7.92,  with  interest  there- 
on, together  with  costs  amounting  to  f7,3.45.  It  appears 
from  the  record  that  the  said  Eaton  incurred  expemses  id 
the  snnt  of  |40  for  the  services  of  an  attoniey  in  the  abwe 
litigation.  Thereafter  the  town  council  passed  a  resolution 
to  pay  the  costs  and  attorney's  fees  taxed  against  Eaton 
and  incurred  on  his  behalf  in  the  above  cause;  whereupon 
r.  a.  Feet,  appellant  herein,  brought  a  suit  agaiast  appel- 
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lees  herein  to  restraiu  the  payment  thereof.  A  temporary 
injunction  was  issued,  restraining  appellees  from  paying 
said  costs  and  attorney's  fees;  but,  upon  the  trial  of  said 
cause  upon  its  merits,  the  temporary  injunction  was  dis- 
solved, and  plaintiff's  petition  dismissed.  This  appeal  is 
from  the  jndgiueut  dismissing  said  petition  and  taxing  the 
costs  to  the  plaintiff. — Reversed. 

Clifford  B.  Paul,  for  appellant. 

B.  E.  Rhinehart  and  E.  A.  Johnson,  for  appellees. 

Stevens,  J.— There   are   many   charges 
1.  McNiciPAL  '"  argument  of  bad   faith  against  each  of 


coDtnr^'  Berv-  tile  opposing  parties  in  interest,  and  evi- 
livery.  '*'* '  deutly  the  factional  differences  above  re- 
ferred to  have  resulted  in  much  bitterness 
of  feeling  between  the  respective  litigants.  The  contention 
of  appellees  is  that  the  labor  performed  by  the  mayor  was 
necessary ;  that  the  town  received  the  benefit  thereof ;  that 
same  was  rendered  in  good  faith  and  should  be  paid  for; 
that  said  I'eet,  in  prosecuting  said  suit,  was  not  acting  in 
good  faith;  that,  in  the  suit  brought  by  him  against  Katon 
for  the  benefit  of  the  town,  he  claimed  |1"7.!)2,  whereas 
judgment  was  rendered  for  but  |7.9I)  and  costs;  and  that  the 
town  council,  in  the  exercise  of  its  discretion,  had  author- 
ity to  pay  the  costs  taxed  against  Eaton,  and  also  the  ex 
penses  incurred  by  him  for  an  attorney  in  defending  against 
said  suit. 

Section  879-q,  Supplement  to  the  I'odp.  1!H3,  prohibits 
oBicers  from  being  interested,  directly  or  indirectly,  in  any 
•services  to  be  performed  or  material  furnished  for  the  town 
or  city,  and  a  violation  thereof  is  made  a  misdemeanor. 
Under  the  foregoing  statute,  the  city  or  town  council  was 
without  authority  to  pay,  and  the  said  Eaton  violated  the 
statute  when  he  received  pay,  for  the  services  rendered  as  a 
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laborer  to  the  said  town.  It  is  immaterial  that  the  servicee 
may  have  been  rendered  in  good  faith.  Bay  v.  Davidgott, 
133  Iowa  68S;  State  v.  York,  135  Iowa  529;  Harrison  Coun- 
ty V.  Ogden,  133  Iowa  677;  James  v.  City  of  Hamburg,  174 
Iowa  301.  The  town  council  declined  to  pay  the  item  of 
17.90  for  labor  rendered  bv  the  mayor,  and  the  same  was 
paid  without  its  authority.  The  Supreme  Court  of  Wis- 
conain,  in  Chippewa  Bridge  Co.  v.  City  of  Diirand,  9J  N,  W. 
603,  uses  the  following  pertineut  language: 

"The  learned  trial  conrt  found  tliat  the  parties  con- 
cerned in  making  the  contracts  in  question  acted  in  the 
utmost  good  faith.  In  one  aspect  of  the  matter,  that  is 
probably  correct.  The  officers  doubtless  had  no  other  mo- 
tive than  to  secure  for  their  city  a  bridge  as  cheaply  as  pos- 
sible. In  that  sense,  a  public  officer  may  act  in  good  faith 
and  yet  be  a  willful  lawbreaker,  and  guilty  of  a  fraudalent 
appropriation  of  the  people's  money.  _  It  such  officers  know- 
ingly or  willfully  use  such  money  contrary  to  law,  hut  oth- 
erwise to  accomplish  a  legitimate  purpose  in  a  legal  sense. 
they  are  guilty  of  acting  in  bad  faitb,  and  of  an  action- 
able misappropriation  of  such  money,  regardless  of  their 
good  intentions.  It  will  not  do  to  allow  such  officers  to  es- 
cape reaponsibility  in  such  cases  because,  though  they  brote 
the  law,  they  acted  in  good  faitb.  The  law  does  not  per- 
mit that,  yet  such  species  of  good  faith  is  one  of  the  most 
common  defenties  insisted  upon  in  cases  of  this  kind." 

Authoritiea  are  cited  by    appellees   to 
2.  MDwicip»t.  sustain  their  contention  that  the  officers  of 

fl8f.li  niniinge-  a  niuuicipal  corporation  may,  in  the  exer- 
ortoinni°n«i''  ^'^^*^  °^  their  discretion,  appropriate  moneT 
from  the  funds  of  such  corporation  to  em- 
ploy an  attorney  for,  and  even  to  pay  a  judgment  against, 
an  officer  of  such  corporation,  where  the  same  was  incurred 
in  good  faith  and  for  the  benefit  of  the  corporation.  Amon;: 
the  cases  cited  are  Qormly  v.  Town  of  Mt.  Vernon,  134 
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Iowa  394;  atate  cj;  rel.  Ci-qw  v.  City  of  St.  Louis,  (Uo.) 
73  S.  W.  623.  The  cases  cited  and  the  doctriue  established 
thereby  are  not  applicable  to  a  case  where  the  officer  know- 
iDgly  and  wilfully  makes  himself  liable  to  a  mUDicipal  cor- 
poration, in  violation  of  the  prohibitions  of  the  statute. 
The  Supreme  Court  of  Wisconsin  so  held  in  the  case  cited 
supra. 

The  statutes  prohibiting  officers  from  dealing  with  the 
city  in  the  manner  provided  ai-e  based  upon  sound  public 
policy.  As  was  said  by  this  court  in  Weitz  v.  Independent 
District,  78  Iowa  37 : 

"In  our  opinion,  it  would  lie  most  unwise  and  contrary 
to  public  policy  to  permit  a  board  of  directors  to  contract 
with  one  of  ita  members  in  the  name  of  the  district.  8uch 
an  agreement  would  in  fact  be  between  a  portion  of  the 
members  of  the  board  on  the  one  side,  and  a  director  as 
contractor  on  the  other,  and  the  contract  might  be  deter- 
mined by  his  own  vote.  Such  a  practice  would  give  op- 
portunity for  the  grossest  frauds.  Secret  understandings 
might  be  entered  into  between  a  majority  of  the  members 
of  the  board,  by  virtue  of  which  different  contracts  might 
be  parceled  among  them  to  the  prejudice  of  the  district. 
•  *  •  Nor  do  we  thluk  the  resident  taxpayer  should  be 
compelled  to  show  actual  fraud  in  the  contract  in  order  to 
have  it  annulled.  To  retjuire  that  would  be  to  impose  an  ob- 
ligation which  would  make  the  obtaining  of  relief  impos- 
sible in  most  cases,  however  gross  the  fraud  might  in  fact 
be." 

In  Bay  v.  Davidson,  supra,  this  court,  after  referring 
to  the  case  above  cited,  said: 

"This  court  is  committed  to  the  doctrine  that,  the  con- 
tract being  invalid,  it  cannot  be  rendered  valid  so  as  to 
support  an  action  for  recovery  by  invoking  the  doctrine  of 
estoppel." 

The  proposition  of  the  town  council  was  to  approprt- 
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ate  f  llVt  of  the  jmblu^'s  nionev  for  the  hpnpfit  of  thf  former 
mayor  of  said  town  in  the  payment  of  i-odtK  and  attorucy'i' 
fees  incurred  by  liim  in  defendinf;  ngninst  a  elnim  of  |T.!Hl 
.  Tinlawfn]lT  paid  to  and  appropriated  by  him  out  of  the 
town's  funds.  As  before  stated,  while  the  town  TOuudl  is 
elothed  with  some  discretionary  powers  in  the  matter  of 
inruiTing  expense  on  behalf  of  its  ofHoera  who,  while  ail 
ing  lawfully  and  in  good  faith,  and  in  the  interest  of  the 
corporation,  incnr  some  liability,  such  disci-etion  cannot 
be  carried  to  the  extent  of  permitting  the  nee  of  the  finnip 
of  the  corporation  to  pay  costs  and  attorney's  fees  innirrwl 
by  a  former  officer  in  an  attempt  tr)  i-etain  a  sum  of  money 
unlawfully  obtained  by  him  from  sucii  corporation  whih?  mi 
officer  thereof.  The  discretionary  powers  of  such  offlcen'. 
if  permitted  to  t)e  exercised  in  this  manner,  wonld  whoHv 
cii-cnnivent  sind  defeat  the  pnriMwe  of  the  statute,  and.  in- 
steiul  of  protecting  the  corporation  ngainst  the  nnlawfnt 
approiiriiirion  of  its  funds,  would  allow  the  expenditure 
of  many  times  the  amount  unlawfully  appropriated  in  ai<l 
ing  the  party  at  fault  to  retain  the  same. 

It  is  true,  as  contended  by  counsel  for  ap|)elleeii.  that 
the  court  found  in  favor  of  the  defendant  as  to  a  large  part 
of  the  money  claimed,  but  the  costs  taxe<l  by  the  court  were 
permitted  to  stand,  and  it  diK's  not  appear  that  a  motion 
was  made  to  i-elax  the  same,  or  that  any  part  thereitf  was 
improperly  taxed  to  tbe  defendant.  U'e  are  of  the  opinion 
that  the  court  should  not  have  dissolved  the  temporary  in 
junction  and  dismissed  plaintiff's  petition,  hnt,  on  the  cnn- 
trary,  should  have  made  the  injunction  jwrmanent. 

For  the  reasons  pointed  ont.  the  cause  is  reversed  and 
remanded  to  the  district  court,  with  directions  that  a  decree 
[wrnianently  enjoining  the  defendants  from  paying  aoy 
part  of  the  costs  and  attorney's  fees  above  referred  to  he 
entered,  and  that  the  costs  of  this  proceeding  he  taxed  to 
the  defendant. — Rerrrnefi. 

GAr:*0R,  r.  .1..  Weavkr  and  I'reston,  -TJ,,  concur. 
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f.  W.  i*0F,8BE,  Appellant,  v.  H.  C.  LtNEs,  Appellee. 

ATTAOHH&NT:  WioDeful  Attaclimeiit — Exempluy  Duu&gea — Ex- 
cesslTa  Verdict.  A  Jury  will  not  be  permitted  to  exercise  un- 
bridled llcenae  In  assesaiDg  exemplary  damages.  Soine  reason- 
able ratio  ought  to  exist  between  such  'tamages  and  the  actual 
damages  suffered.  A  recovery  o(  |6  actual  damages,  with  no 
evidence  ot  harsh  treatment,  will  not  support  an  allowance  of 
1125  exemplary  damages  and  }<>5  added  as  attorneys'  fees. 

Appeal  front  Floyd  IHstrict  Court.— J oi^kph  J.  Clark. 
Judge. 

Thursday,  Wepikjiiikr  2(1,  11)17. 

Action  at  law,  originally  brought  on  a  contract  for 
com  III  is .« ion  for  tlie  sale  of  real  estate.  In  the  maiu  action, 
an  attachment  was  issiieil,  and  defendant  filed  a  rounter- 
claim  to  recover  damages  on  the  attachment  bond.  The 
case  was  tried  to  a  jur.v.  resulting  in  a  verdict  for  the  de- 
fendant in  the  main  case,  and  for  |5  actual  damages  and 
^125  excmplarv  damages  on  the  counterclaim.  Judgment 
was  rendered  against  plaiutilf  for  these  ainountit,  and  the 
court  taxed  to  plaiutilf  an  additional  sum  of  fliS  as  attor- 
nevK"  fet-s  to  defendant's  attorneys.  The  plaintiff  appeals. 
— Reversed  and  remanded. 

./,  0.  Mitchell  and  ('.  il.  Greene,  for  appellant. 

M.  Hariness  and  Frank  JAngenfvlder,  Jr..  for  appellee. 

I'UES'niN',  J.— The  entire  record  seems 
ATTJCHHa-NT;  to  have  been  brought  here,  including  the 
tBchmrnt:  ex-     pleadings,  evidence  and  instiiictious  on  the 

ompli^ry   qnm-        '  '^ 

t^e'vetoi't        *""'  ^^  ^^^  main  action,  as  well  as  the  eoau- 

(erdaiin.     The  abstract  contains  155  pages. 

But  appellant  states  in  argument  that   a   reversal   of  the 

judgment  entered  against  him  iii>on  the  defendant's  coua- 


944  SoBSBE  V.  Lines.  [180  lova 

terclaini  is  sought  because,  as  be  claims,  no  levy  of  attach- 
ment was  in  fact  made,  because  the  defendant's  interest  in 
the  land  was  onl,v  an  equitable  interest,  the  l^al  title  being 
in  one  Greene,  and  the  levj  and  return,  and  the  entrv  upon 
the  encumbrance  book,  did  not  show  that  the  levy  was  up- 
on an  equitable  interest,  as  provided  in  Section  3899  of  tlie 
Code;  second,  if  a  levy  was  made,  defendant's  possession 
and  enjoyment  of  his  property  were  undisturbed;  third,  the 
court  erred  in  admitting  over  plaintitT's  objection  an  item 
of  expense  in  bringing  abstract  down  to  date,  for  the  reason 
that  there  was  no  pleading  in  the  counterclaim  oovering 
such  alleged  item  of  special  damiiges,  and  becauiie,  witliool 
laying  sufBcient  foundation,  a  carbon  copy  was  offered  in- 
stead of  the  original ;  and,  as  t{)  the  other  item  of  nll^nl 
special  damage  relating  to  the  value  of  time  spent  by  de- 
fendant in  consultation  with  his  attorney  with  refereoce 
to  the  release  of  the  attachment,  that  the  evidence  is  uncer 
tain  83  to  the  amount  of  time  spent  and  the  value  thereof: 
and  that,  giving  the  evidence  in  the  case  all  the  weight  if 
is  entitled  to,  still,  as  a  matter  of  law,  there  is  no  aileqnaCe 
support  for  the  verdict.  Some  other  considers tiona  are 
also  referred  to — that  the  award  of  exemplary  damages  is 
disproportionate  and  excesaive,  and  that  the  damage  ens- 
tained  by  defendant,  if  any.  was  caused  by  his  own  misfea- 
sance, etc.  From  this  it  will-  be  seen  that  no  qnestioD  is 
presented  in  this  court  a3  to  the  trial  of  the  main  case  on 
the,  contract,  but  that  it  relates  solely  to  the  counterclaim. 
The  court,  by  its  instructions,  authorized  the  Jiirv  to 
find  damage  on  the  following  items:  (1)  Reasonable  valne 
of  the  loss  of  time  and  services,  if  any,  in  procuring  the  re- 
lease of  the  attachment  levy,  and  the  delay,  if  any,  in  com- 
pleting the  sale  of  said  property;  (2)  reasonable  value  anfl 
expense,  if  any,  paid  to  complete  the  abstract  of  title.  The 
court  also  instnicted  the  jury  that  the  defendant  could  not 
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recover  anything  for  attorneys'  fees,  as  these  are  fixed  hy 
the  conrt. 

The  tillegation  of  the  counterclaim  for  which  damages 
«re  claimed  are:  The  »iiiii  of  |100  paid  for  attorneye'  fees 
for  defending  against  »aid  attachment  proceedings,  and  the 
further  sum  of  |100  for  loss  of  time  and  expenses  incurred 
in  defending  against  said  attarltment  proceediDgs;  the  Bum 
of  f  100  paid  for  attorneys'  fees  for  prosecuting  his  canse  of 
action  on  the  attachment  bond,  and  |200  hs  damages  result- 
ing directly  from  tlie  levy  of  said  writ  upon  said  property, 
thereby  depriving  defendant  of  the  use  thereof,  etc. 

It  is  quite  evident,  from  the  finding  of  the  jury  in  so 
small  an  amount  as  |5  actual  damages,  that  nothing  was  al- 
lowed for  delay  in  completing  the  sale  of  the  property,  ao 
that  the  recovery  of  actual  damages  must  have  been  either 
for  the  expense  of  the  abstract  or  loss  of  time  by  defendant 
in  consulting  his  attorney,  or  perhaps  something  for  both 
these  items,  and  the  evidence  was  such  that  the  total  re- 
covery of  (5  could  have  been  for  the  expense  of  the  ab- 
stract alone.  The  evidence  on  this  one  item  of  the  abstract 
varies  from  ?.*(  to  (IS.  There  is  no  merit  in  appellant's 
claim  that  a  carbon  copy  of  the  abstract  was  introduced 
in  evidence,  instead  of  the  original,  because  the  question 
was  how  much  defendant  expended  for  the  abstract.  He 
coald  have  shown  this  without  producing  either  the  original 
or  the  copy.  Appellee  concedes  in  argument  that  these 
items  are  special  damages.  Appellant  contends  that  these 
items  are  not  pleaded  aa  special  dnmages,  and  that  it  is 
necessary  to  do  so.  Bo  that,  if  they  are  not  pleaded,  and 
the  jury  allowed  the  ¥5  actual  damages  for  the  abstract,  it 
would  not  authorise  recovery  for  that,  or  if  the  |5  was 
partly  for  the  abstract,  it  would  have  the  same  effect  to 
that  extent.  As  said,  it  may  have  been  all  for  that  item. 
We  have  no  means  of  knowing.  This  lefive-s,  then,  the  only 
other  item  for  which  a  recovery  could  have  been  had,  an 
Vol,  :80  u.— 60 
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tiiwciat  damages,  wtis  dcfeuiliiut's  time.  In  tliv  opiuion  uf 
the  writer,  it  in  diinbtful.  to  say  the  least,  whether  this  item. 
as  an  item  of  Hpecial  <Iaiiinge,  is  (■<>vere<l  b.v  the  pleading 
hf^forp  set  out.  itiit  tbe  court  is  divided  oii  this,  some  being 
of  the  opinion  that  the  j>leading  in  siiflicient.  in  tbe  abwoce 
of  a  motion  for  a  more  siiecifit  statement.  We  do  not  de 
temiiue  the  qnestion,  since  a  reversiil  mnst  be  bad  on  an- 
other point.  Tbti  pleadings  can  be  raadily  amended  on  a 
retrial.  However,  a])pellant  nrnes  that,  even  though  the 
pleading  is  sufficient  as  to  tliis  item,  the  value  placed  upoo 
defendant's  time  is  speculative  Jind  without  proper  foun- 
dation, and,  further,  that  the  neceasit.v  of  the  alleged  con- 
sultations with  defendant's  attorney  is  not  shown.  As  we 
understand  the  reiord,  under  tbe  evidence,  tbe  jury  coulii 
not  have  allowed  more  than  $1,511  fur  such  time,  and.  as 
said,  they  may  not  have  allowed  wnytbing  for  it.  Appel- 
lant claims  oTily  $2  for  this  item,  as  we  undet-ntand  it. 
The  evidence  on  this  point,  stated  as  briefly  as  may  be,  is 
substantially  this: 

Defendant  testifle<l  that  be  was  living  near  Roctford, 
12  or  13  miles  from  (ireene.  on  the  date  he  returned  to 
Greene  to  complete  tbe  Imsiness.  and  that  he  spent  three 
fourths  of  a  day;  that  tbe  trip  was  made  to  Greene  on 
.March  lOtb  for  the  settlement,  but  that  that  had  nothing  to 
do  with  the  attachment;  that  the  next  trip  to  (Ireene  wan 
on  March  11th;  its  purpose  was  to  make  the  final  settle- 
ment with  the  Worths.     He  says : 

"It  was  on  the  lltb  of  M^ircb  that  i  consulted  counsel 
with  reference  to  the  attachment;  I  made  no  special  trip 
for  that  purpose;  that  was  tbe  day  we  were  supposed  to 
settle  it;  that  was  the  date  on  which  the  petition  in  at- 
tachment was  filed.  I  gave  a  bond  for  tbe  discharge  of  tbe 
attachment  on  the  same  date,  and  tbe  attachment  was  re- 
leased that  day;  March  11th  was  when  I  consulted  him  on 
the  other;  mayl)e  I  did  consult  with  him  with  reference  to 
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the  suit  on  the  ctontrac-t— 1  am  not  positive.  1  tlou't  know 
as  to  tlie  length  of  time  that  was  occupied  by  me'  in  con- 
sultation with  counsel  on  the  attachment  proceedings." 

He  wag  then  aslied: 

"Q.  Now  what  was  the  reasonnble  value  of  .vour  ser- 
vices, per  d«y,  for  your  time,  the  last  day  you  went  down 
to  <ireene  from  your  place  to  close  up  that  deal?  {Plain- 
tiff objected  because  asking  for  a  conclusinu,  no  proper  foun- 
dation as  to  his  knowledge,  and  no  foundation  laid  as  to  his 
earning  capacity  or  the  reasonable  value  of  his  services  or 
hia  time.  The  objection  was  overruled,  and  the  witness 
auswered.)  A.  Well,  sir,  a  couple  doliars  a  day,  I  sup- 
pose. Q.  What  would  he  the  value  of  your  services  on  the 
nth  of  March,  the  time  yon  spent  consulting  your  attorney 
in  regard  to  the  discharge  of  youl-  attachment?  (Over  the 
same  objection,  witness  answered.)  A.  I  should  think 
tlint  would  be  about  as  much  as  the  other.  It  was  about 
the  .same  time  of  year." 

He  also  said  that  the  length  of  time  the  first  day  was 
about  three  fourths  of  a  day,  and  the  length  of  time  as  to 
the  11th  of  March  is  not  given.  In  fact,  from  his  testi- 
tnony  before  given,  it  i.^  not  certain  that  he  consulted  coun- 
sel at  all  on  that  day  on  this  subject.  So  that,  at  the  most, 
all  that  defendant  can  claim  as  proved  as  special  damages 
i«  ?1.5(l,  even  if  the  jury  allowefl  anything  on  this  item. 
hi  Lord.  Oirrit  <f  Co.  r.  Wnod,  V2i)  Iowa  303.  310.  we  said: 
"It  seems  to  us  that,  if  plaintiff  is  liable  at  all.  the 
measure  of  damages  for  loss  of'time  must  be  limited  to  the 
value  of  his  time  in  the  jiarticnlar  Imsiness  in  which  he  was 
engaged.  Such  danmges  cannot  he  measured  by  what  he 
niigbt  have  earned  by  working  for  someone  else,  or  at  some 
other  place.  The  question  is  not  what  he  was  capable  of 
earning,  but  what  has  he  lost?" 

Conceiling.  for  the  jmrpose  of  argument,  that  this  item 
was  pleaded,  and  that  the  jury  allowed  therefor,  and  that 
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the  evidence  was  admissible,  still,  as  we  Haid  in  Second  Sat. 
Bank  v.  Lanin,  164  Iowa  512,  516,  the  proof  of  time  spent 
was  uncertain  and  speculatiw.  We  are  agreed  that  the  al- 
lowance of  exetuplary  damages  is  so  exceaaive  ae  to  indi- 
cate passion  and-prejudice,  and  that  it  would  be  an  injuH- 
tice  to  permit  it  to  stand.  It  is  true  that  there  is,  and  can 
be,  no  definite  rule,  and  ordinarily  the  allowance  is  for  the 
jury,  which  has  a  wide  discretion.  The  record  does  not 
show  any  brutal  or  harsh  treatment  of  the  defendant,  as  is 
the  fact  in  some  of  the  eases  where  the  recovery  of  exem- 
plary damages  was  much  less,  in  proportion  to  the  actual 
damages,  than  in  the  instant  rase.  In  Union  Mili  Co.  i- 
Premier,  lOO  Iowa  540,  545,  the  actual  damages  allowed 
were  |770,  and  the  exemplary  damages  were  |5,000.  Id 
that  case,  the  exemplary  damages  were  a  little  more  than  6 
times  the  amount  of  the  actual  damages.  In  Internationol 
Harvester  Co.  v.  loica  Bardware  Co.,  146  Iowa  172,  the  pro- 
portion was  about  1^  tinieR.  In  .lAie;w  v.  Fenton,  i;J8  Iowa 
559,  561,  the  exemplary  damages  were  about  21  times  the 
amount  of  actual  damages,  and  it  was  held  that  the  allowance 
was  80  excessive  and  unreasonable  as  to  show  passion  and 
prejudice.  In  the  instant  case,  the  allowance  of  exemplari 
damages  is  25  times  the  amount  of  the  actual  damages,  or, 
if  we  add  the  allowance  of  f65  attorneys'  fees,  it  is  38  time* 
the  amount  of  the  actual  damages  allowed.  In  other  words, 
the  plaintiff  is  compelled  to  pay  $190  for  these  two  items  in 
order  that  defcndnnt  may  recover  %»  damnt^es  actually  suf- 
fered by  him. 

It  is  not  intended  by  this  discussion  to  lay  down  a  rule 
for  measuring  the  amount  of  exemplary  damages,  but  only 
by  way  of  comparison  with  other  cases  where  the  recoverr 
was  held  to  be  excessive,  and  in  others,  where  it  was  held 
that  they  were  not  excessive. 

This  proposition  decides  the  case,  and  renders  it  nnnec- 
eseary  to  consider  the  other  points  presented.    The  jndg- 
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ment  is,  therefore,  reversed  nnd  the  cause  remanded. — Re- 
versed and  remanded. 

Gavnob,  C.  J.,  Wbavbb  and  Stevens,  JJ.,  coneur. 


C.  L.  WvKOPP,  Appeflee,  v.  W.  L.  Stewart,  Appellee,  and 
National  Surety  Company,  Appellant. 

DBAINB:     OonBtxacUon— OontTKct,   BreKcIi  of— IiuolTaner  of  Otm- 

1  tnctoi^-WltUiDiiUiiK  Payment  of  GMlmatM.  A  cootractor  for 
a  public  drainage  Imp  rove  ment  arms  thn  public  authoritlee  with 
legal  right  (1)  to  withbtdd  payment  of  estimates  as  provided 
In  the  contToct,  (2)  to  forfeit  the  contract,  and  <S)  to  relet  the 
work,  when  aald  contractor  (a)  becomes  InBoWent  aubeequent 
to  entering  Into  the  contract,  (b)  falls  to  pay  Just  and  valid 
bills  for  l^abor  and  materials,  aa  required  by  the  contract,  and 
permits  clainu  therefor  to  be  Died  with  the  county  auditor, 
and  (c)  abandons  the  contract  (See  Sec.  1969-alO,  Code  Supp,, 
1918.) 

PBIKOIFAL  Ain>  SURETY:    Release  of  Sttrety— Drainage  Bond—' 

2  Withholding  Payment  of  Estiniatea — Effect.  Withholding  pay- 
ment of  eetlmatee,  as  provided  In  a  drainage  Improvement  bond, 
because  of  the  Insolvency  of  the  contractor  and  breach  of  con- 
tract by  him,  docs  not  release  the  surety  on  the  bond. 

DRAINS:  Oonstraction— Contract,  Foifeitnre  of— Reletting.  It  will. 
8  Id  the  absence  of  evidence  to  the  contrary,  be  presumod  that  a 
contract  relet  after  proper  forfeiture  was  relet  at  a  reasonable 
price,  when  such  reletting  was  on  proper  advertisement,  and 
on  notice  to  the  defaulting  contractor  and  surety,  and  without 
objection  from  them. 

Appeal  from  Humboldt  District  Court. — N.  J.  Lbe,  Judge. 

TUUR8DAY,  September  20,  1917. 

This  is  an  appeal  from  n  decree  rendered  against  the 
defendant  surety  company  and  in  favor  of  Drainage  Dis- 
trict No.  2  of  Htimboldt  County.  A  number  of  casea  were 
roiisolidated  and   tried   together.    Other  claimants  inter- 
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vensd.     The  <^ises  were  tried  in  equity.     The  auretv  i-«m|ia- 
iiv  appeals. — Affirmed. 

McGrath  d  Airfield,  for  appellant. 

John  Ctntniitf/haw  and  W.  L.  F!teirart.  for  appellees. 

Preston,  J.— The  plaintiff.   Wykoff.  ii' 
1.  i^uim:  «m-      the  raae  entitled  as  above,  first  bronglit  suit 

tract,  breach       tigainst  defendant  W.  L.  Stewart,  eontract- 

of ;  tosolvpnry         '^ 

*jthho!S^S!f''Ur-  '"■'  ^"*'  ^""^  ''"•'^*>'  <^«niVa°>'-  Two  other 
St'tM.^'  *■"*'"  [laVties,  Lehigh  Sewei-  Pipe  &  Tile  CompaaT, 
and  Lehigh  Clay  Products  Gumpany,  bronglit 
separate  actions.  Five  or  six  others  filed  petitions  of  in- 
tervention. Other  defendants  Jire  the  board  of  supervisors 
and  its  ebairiuan,  the  county  auditor,  the  driunage  distrid. 
and  other  claiaiauts.  As  said,  on  the  hearing  of  the  main 
<'ase  of  the  tlrainage  district  against  the  contractor  and 
surety  company,  the  several  cases  of  parties  who  liait  fileii 
claims  and  asked  for  liens  were  all  consolidated.  The  ciinrt 
decreed  that  the  claim,*  as  filed,  which  appellants  are  claim- 
ing were  not  liens,  be  established,  and  judgment  was  ren- 
dered. Judgment  was  rendered  against  the  surety  com- 
pany in  favor  of  the  county  for  the  use  and  benefit  o!  the 
drainage  district  and  some  other  8  or  10  cluimants,  in  the 
sum  of  $744.22,  and  preference  was  given  as  againiit  the 
fund8.  Appellant  concedes  that,  as  to  the  labor  and  matt 
rial  bills,  no  complaint  is  made,  and  from  the  holding  of  the 
trial  court  as  to  these  items,theie  has  been  no  appeal.  Appel- 
lant concedes  also  that  the  expenses  reasonably  necessary 
in  completing  the  job  were  projwr  items  to  pay  fmm  the 
district  funds,  but  says  that  the  district  mnsf  show  that  it 
performed  its  part  of  the  contract,  and  that  it  has  not  done 
so  because  it  withheld  a  part  of  the  estimates,  and  did  not 
show  that  it  relet  the  work  at  a  reasonable  price.  These 
matters  will  be  referred  to  later. 
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The  issuen  prtsented  are  tlioae  arising  in  the  croBs-bill 
of  the  3nret.v  Odnipany  and  the  cross-bill  of  the  drainajce 
district,  and  the  anSTters  of  each  to  the  pleadings  of  the 
oth*r.  The  cotintv,  the  board  of  8up<'rvi80i'8.  the  auditor 
and  the  drainage  disti-ict  are  referred  to  in  tlie  argument 
as  '"the  drainage  district."  Itrieflv.  Ihe  cross- petition  of 
the  drainage  district  allies  the  letting  of  the  contract  to 
W,  L.  Stewart,  on  February  16,  1912,  to  construct  Brain- 
age  Ditch  \o.  2  for  |34,(»IS.10;  the  execntion  and  delivery 
of  a  bond  by  the  contractor,  with  defendant  sorety  coin- 
panr  as  security;  the  failure  of  the  contractor  to  construct 
the  ditch;  the  forfeiture  of  the  contrnct  or  aliandoniuent  of 
the  work;  the  subsequent  reletting  of  the  work,  its  couiple- 
tiou,  and  the  commencement  of  tutiotis  by  laboren^  and  ma- 
terialmen; that  all  proceedinga  in  reletting  the  work  were 
in  accordance  with  law.  It  asked  that  il  be  given  a  prefer- 
ence to  the  fnnds  remaining  against  the  coniractcn-  -md  tiie 
Kurety  company  on  their  bond  for  the  shortage.  The  surely 
company  allies  that,  nuder  the  iiontraet,  the  contractor  was 
entitled  to  811  per  cent  of  each  estimate  as  soon  txn  it  was 
filed;  that  the  district  refused  to  pay  saifl  Hit  [kt  cent,  and 
Iwcause  of  such  failure  it  was  impossible  for  him  to  com- 
plete his  contract  with  the  district;  that  the  district  had 
no  right  to  withhold  the  money;  that  the  district  has  col- 
lected large  sums  of  money  oo  account  of  the  construction 
of  said  improvement,  and  has  failetl  to  properly  acconul 
therefor;  that  the  surety  company  ii^  entitled  to  a  judgment 
granting  it  a  preference  to  the  funds  in  the  hands  of  the 
drainage'  district;  that,  Iwcuuse  the  drainage  district  pre- 
vented the  completion  of  the  contract  by  tlie  coutractoi-, 
the  surety  company  is  released,  and  is  not  liable  to  the  dis- 
trict on  its  bond  because  of  the  wrongful  conduct  of  said 
district.  The  drainage  district  contends  that  the  contrac- 
tor abandoned  the  work;  that  the  contract  was  relet  and 
the  work  completed;  and  thai  it  rigbtfutly  withheld  the  H*i 
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per  cent  nuder  the  law  and  provisiona  of  the  contract  and 
bond;  and  that  do  part  of  this  money  was  withheld  nntit 
after  the  contractor  had  abandoned  the  work,  and  notil 
after  liens  or  claims  were  jiled.  Among  other  provisiooj 
of  the  contract  are  the  following: 

"Failure  to  Prosecnte  Work. 

'•If  the  second  party  shall  fail  to  prosecute  the  work 
according  to  the  work  specified,  or  shall  fail  or  refute  to 
prosecnle  the  work  after  commencing  the  same,  and  dam- 
age to  the  ditch  or  district  results  therefrom,  the  seconil 
party  shall  be  liable  therefor,  and  the  first  party  may  re- 
cover such  damage  by  an  action  on  the  bond  of  the  second 
party;  or  the  said  party  of  the  first  part  may  retain  froa 
the  amount  otherwise  due  the  parties  of  the  second  part, 
from  time  to  time,  sxich  sum  as  shall  reimburse  the  partes 
of  the  first  part  for  such  damage,  or  enable  them  to  repair 
the  same. 

"Abandoning  Work, 

"In  case  the  party  of  the  second  part  shall  abaudaii 
the  ^orh  or  fail  to  make  satisfactory  progress  on  said  work, 
said  first  parties  rany  cause  said  work  to  be  completed,  and 
the  parties  of  the  second  part,  and  al^o  the  sureties  on  th« 
bond  herein  referred  to,  shall  be  jointly  and  severally  liablf 
to  the  parties  of  the  first  part  for  any  and  all  loss  and  dam- 
age resulting  from  such  defanttj  either  from  the  greater 
expense  of  so  completing  said  work,  or  from  any  other 
cause. 

"Subletting. 

"It  is  further  agreed  by  the  said  parties  of  the  mcoh'I 
part  that  it  will  give  its  personal  attention  to  the  faith- 
ful prosecution  of  said  work,  and  will  not  assign  or  aablet 
the  same  or  any  part  thereof,  without  the  previous  nritteo 
consent  of  the  partieu  of  the  first  part,  subject  to  such  con- 
ditions for  its  own  protection  as  it  may  see  fit  to  impose. 
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"Revoking  Coatract. 

"The  parties  of  the  first  part  may  stop  the  work  or  re- 
voke thij  contract,  or  both,  if  the  party  of  the  second  part 
or  its  employees  shall  willfully  refuse  to  comply  with  any 
of  the  terms  and  requirements  hereof,  in  which  event  the 
party  of  the  second  part  shall  forfeit  to  the  parties  of  the 
first  part  all  payments  due  or  to  become  due  on  said  work, 
as  liquidated  damages  for  such  breach  of  contract,  and 
shall  be  liable  for  any  further  damages  by  reason  tliereof. 
and  the  parties  of  the  first  part  shall  be  in  do  manner  liablt* 
for  stopping  tbe  work  or  revoking  the  contract. 

"Farty  of  tbe  second  pai-t  will,  in  a  good  workmanlike 
manner,  at  its  own  expense,  furnish  and  pay  for  all  labor 
and  material  and  perform  all  the  work  necessary  for  the 
excavation  and  construction  of  the  ditches  of  the  said  dis- 
trict." 

The  bond  provides: 

"Now,  therefore,  if  the  said  \V.  L.  Btewart  shall  well 
and  faithfully  pierforni  and  carry  out  all  the  terms,  agree- 
ments, conditions  and  covenants  contained  in  said  con- 
tract and  shall  pay,  aa  they  become  due,  all  just  claims  for 
work,  tools,  machinery,  skill  and  material  used  in  the  com- 
pletion of  said  contract,  in  accordance  with  its  terms,  and 
if  the  said  W.  L.  Stewart  will  save  the  said  county  of  Hum- 
boldt and  state  of  Iowa  harmless  from  all  cost^  and  charges 
that  may  accrue  on  account  of  the  doing  of  the  work  spec- 
ified in  said  contract,  then  this  obligation  shall  be  void; 
otherwibe  to  remain  in  lull  force  and  effect." 

The  specifications  for  the  contract  provide,  among  otiier 
things : 

"All  plans,  specifications  and  reports  in  tb^  possession 
of  the  engineer,  and  all  laws  enacted  by  tbe  general  assem- 
bly of  Iowa  which  may  apply  to  the  legal  construction  of 
tile  drains,  shall  be  considered  as  part  of  these  general 
specifications." 
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I'ayiiientK  were  tfl  be  made  as  provided  b.v  law.  Tbe 
rniitractor  began  work  in  September  or  October,  191'J.  Af- 
ter he  began  work,  the  authorities  at  first  delivered  war 
rants  on  estimates,  but  later,  materialmen  filed  liens  or 
statementa  of  their  acPonntN  with  the  county  auditor,  and 
thereafter,  the  drainage  district  and  the  auditor  refused  *« 
deliver  any  more  warrants  nntil  the  contractor  had  tliwe 
bills  settled.  The  drainage  district  contends  that,  when  th* 
contractor  allowed  laboi-ers  and  materialmen  to  lile  liens. 
and  when  he  failed  to  pay  sucli  bills  at  the  time  they  became 
due,  this  worked  a  violation  of  the  terms  of  both  the  eon- 
tract  and  the  bond,  and  that  the  offlcera  having  in  charge 
funds  which  Iwid  been  collected  Imd  no  right  to  pay  ont 
such  funds  after  liens  were  filed,  and  that  it  was  their  dott 
to  withhold  payment.  This  seems  to  he  the  point  most  ar 
gued  and  relied  upon. 

The  points  relied  upon  by  the  appellant  for  reversal 
are  that  the  coui't  erred  in  holding  that  withholding  pay- 
ments of  81)  per  cent  of  the  estimates,  which  api>ellant  «i,tp 
was  unlawful  and  wrongful,  did  not  release  the  surety 
company  from  liability  on  the  bond,  and  in  holding  that  the 
contract  with  the  contractor  was  legally  terminated  by  the 
district;  in  holding  that  the  acts  of  the  district  in  reletting 
the  work  were  proper;  in  holding  that  the  funds  of  the  dis- 
trict had  heen  proi>erly  accounted  for;  and  they  contenJ 
that  the  evidence  fails  to  show  that  the  work  was  relet  at 
a  reasonable  price.  The  lust  three  propositions  ai-e  nrjpwl 
together.  The  further  point  is  made  that  the  court  erred 
in  holding  that  the  district  was  entitled  to  n  prefereuee- 

it  will  he  necessary  to  set  out  some  of  the  ev'idenw 
bearing  up'on  these  different  propositions.  The  contractor, 
W.  L.  Stewart,  testifies  in  part: 

"Well,  I  wanted  to  go  ahead  with  it  and  tried  to  mate 
an  arrangement  to  go  ahead  with  it,  but  we  couldn't  get 
the  payments  arranged.     They  would  not  issue  me  any  more 
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waiTuiits  on  what  I  hnd  eHtiiiintea  on.  1  f;uve  the  (■(luiitY 
auditor  ordei*  to  pay  each  of  these  liens  a  certain  amount 
on  my  esttniateB,  and  he  refused  to  do  it.  I  could  have,  and 
I  said  the  tile  company  wanted  paymeut  along.  He  said  he 
would  not  iiay  anything  until  there  was  enough  accunm- 
lated  to  pay  all  at  once,  and  I  oaid  that  the  tile  rorapany 
wanted  paymetit»  every  month.  There  were  claims  filed 
with  the  auditor.  I  don't  remember  the  amount  of  them. 
I  bad  estimates.  I  don't  remember  the  amount  now.  bnt  I 
did  not  have  the  80  jier  cent.  There  was  some  $2,000  or 
fS.linO  back,  if  I  remember  right,  and  I  wanted  the  auditor 
to  distribute  the  amount  of  tho^e  unpaid  estimates  upon  the 
amount  of  the  liens,  as  I  directed  from  time  to  time,  and 
the  county  auditor  insisted  on  having  all  of  these  liens 
cleared  off  before  he  would  dinburso  any  of  the  money.  The 
tile  comimny  told  me  that,  if  they  could  get  a  iiartial  pay- 
ment every  month  on  the  liens,  that  they  would  go  ahead 
and  fulfill  the  conti-uct  in  shipping  the  tile.  When  I  wait  do- 
ing the  work  in  the  fait  of  liH.'f,  I  was  in  a  position  to  con- 
tinue the  work  if  they  would  have  issued  the  estimates  to  me 
and  the  warrants  thereon  as  they  were  due  for  this  work.  I 
had  an  arrangement  with  the  tile  people  by  which  they  could 
have  continued  to  have  shipped  me  the  tile  if  payments 
had  been  nifide  monthly  on  the  estimates  1  was  entitknl 
to." 

He  claims  that  the  failure  to  issue  warrants  on  the  esti- 
mates was  the  reason  he  wasunahle  to  complete  the  work, 
but  there  is  other  evidence  and  there  are  some  other  circum- 
stances bearing  iii)on  this  (|ueslion  which  show  that  the  con- 
tractor was  unable  to  finish  the  work,  and  that  he  aban- 
doned it  and  otherwise  violated  his  contratj:,  which  justi- 
fied the  district,  under  the  provisions  of  the  contnu-t,  to 
cause  the  work  to  be  completed  in  case  of  abandonment. 
The  contractor  also  testified: 

'■r  sublet  various  branches  in  the  latter  part  of  .Tunc 
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1913.  ThiDgs  was  such  that  I  couldn't  see  m.v  wa.v  cktr 
to  go  ahead  with  my  nork.  1  intended  to  shut  the  work 
down  until  I  could  see  m.v  way  out.  •  •  ■  Later  on.  I 
resumed  work  after  the  fli-st  action  by  the  board  was  set 
aside.  I  was  out  from  Illinois  three  timeH  after  I  shut  the 
work  down  the  last  of  June.  I  came  out  tbe  latter  pfirt 
of  August  and  made  arrangements  to  go  ahead  with  tht 
work  along  about  tbe  first  of  September,  and  I  made  a  con- 
tract with  Mr.  Wykoff  to  go  ahead  with  the  main  line  and 
two  branches.  I  did  not  hire  a  foreman  or  gang  of  men 
at  that  time.  I  stayed  about  14  days.  I  next  came  back  to 
Iowa  about  October  27  and  stayed  7  or  8  days.  I  came 
back  the  third  time  January  5th,  and  was  here  a  little  belter 
than  a  week.  I  sublet  tbe  entire  work  to  Mr.  Wykoff  ex- 
cept those  branches  that  went  into  the  open  ditch  below 
where  the  main  line  emptied  in  at  the  head  of  the  open 
ditch." 

June  2fl,  1913,  Stewart,  the  contractor,  sent  word  to  his 
foreman  from  Badorus,  Illinois,  as  follows:  "Stop  wort: 
also  subcontractors  until  you  see  me."  June  28,  1913,  he 
wrote  the  foreman  from  Urbana,   Illinois,  as  follows: 

"I  presume  you  think  it  strange  when  you  received  my 
message.  I  have  gone  to  the  wall  and  I  am  taking  the  bank- 
rupt law.  IJo  not  issue  any  more  checks,  return  check 
book,  and  also  the  stub  which  you  have  of  the  other  book. 
Figure  out  the  list  of  checks  that  you  have  issued  to  be 
paid  July  10th,  What  checks  you  boys  are  holding,  mail 
them  to  the  Urbana  Banking  Company  ^t  Urbana.  111.,  and 
Ihey  will  send  you  checks  for  the  amount.  If  you  can  find 
out  who  holds  the  check  that  has  been  sold  of  the  last  three 
weeks'  time,  let  me  know.  Also  send  me  list.  Tell  George 
not  to  be  scared.  He  will  get  his  money.  I  am  in  bad 
health — a  general  breakdown.     I  presume  the  bond  com- 
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panj  will  flniah  the  contract.     You  probablv  can  sublet  it. 
They  will  want  to  sublet  it. 

"Yours  truly, 

"W.  L.  Stewart. 
"Keep  this  noise  down  as  best  you  can." 
Immediately  after  the  receipt  of  these  letters,  all  ])ar- 
ties  who  had  anything  coming  to  them  from  the  contractor 
filed  their  claims.  It  wems  that,  after  the  district  had  de- 
clared the  contract  forfeited,  it  was  reinstated  for  a  time 
before  the  reletting  of  the  work  to  other  parties.  It  is  con- 
tended by  appellees  that  the  surety  company  had  knowl- 
edge of  the  proceedings,  and  were  assuming  charge  and  di- 
recting the  work,  at  least  np  to  about  the  time  that  the  con- 
tract was  finally  terminated  and  relet.  As  bearing  on  this, 
the  traveling  adjuster  of  the  sui-ety  company  testifle.*  that 
he  reported  to  his  superior  at  Minneapolis  his  various  at- 
tempts to  adjust  the  matters  growing;  out  of  this  Stewart 
bond,  and  that  his  superior  went  into  it  with  him,  and 
thought  the  adjuster  had  perhaps  made  a  mistake  in  join- 
ing with  the  contractor  in  a  request  upon  the  tile  company 
that  it  continue  furnishing  the  tile;  that  he  had  authority 
to  and  did  sign  the  company's  name;  and  that  he  employed 
attorneys  for  the  surety  company.  He  refers  to  notices 
and  letters  signed  by  these  attorneys,  demanding  that  the 
tile  company  deliver  instalments  of  tile  as  the  surety  com- 
pany should  demand  from  time  to  time.  These  written  ex- 
hibits are  identifieil  by  the  witness  and  referred  to  in  the 
record,  but  they  are  not  set  out  in'tlie  abstract,  and  no  ad- 
ditional abstract  has  been  filed  by  appellee.  They  are  set 
oot  in  appellee's  argument,  and  appellant  makes  no  objec- 
tion thereto.  But  aside  from  these  documents  themselves, 
we  think  the  testimony  of  the  traveling  auditor  shows  their 
connection  with  the  contractor  in  the  matter. 

Soon  after  February  13,  1914.  the  contractor  received 
from  defendants  the  following  notice  and  demand : 
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"Dakota  City.  Iowa.  Febi-uar.v  13.  1914. 
"In  Re  Bond   No.  .f«0366.   W.   L.   Ktewart.   I'rinfi|jal  Xa 

tional  Surety  Company,  Surety. 
"To  W.  L.  Slewart,  Trbana.  Illinois,  ("ontnictor  on  Oraiii 

Jtfte  District  No.  2.  Humboldt  Cnnnty.  Iowa,  and  Sa- 

tioual  Surety  Company  of  New  York.   Mnrety  on  thp 

Bond   of   said    Stewart   in   said   re   Drainage   District 

No.  2. 

•■You  and  each  of  you  are  hereby  notifle^l  that  unless 
tile  are  on  the  ground  along  the  Hue  of  the  uncompletMi 
ditches  and  drains  in  Drainage  Dintrirt  No.  2,  Humboldt 
County.  Iowa,  on  or  before  the  27th  day  of  Febmary. 
1!)14,  that  being  the  date  of  the  next  meeting  of  the  board 
of  supervisorti  of  said  county,  tlie  said  board  of  supervisor* 
will  declare  a  forfeiture  of  naid  conti-act  in  the  matter 
of  Drainage  District  No.  2  and  autlioHze  an  action  sound- 
ing in  daiuagOH  to  be  imslituti'd  against  the  ^id  Stewart 
and  the  naid  Nalional  Surety  Comiiany.  Of  the  above  you 
and  each  of  you  are  to  take  notice  and  govern  yonrselvw 
accordingly. 

".1.  (.}.  Devine,  County  Auditor." 

Prior  to  this,  and  o»  July  22.  l!li;i,  the  surety  com- 
pany was  notifled  of  the  default  of  the  i-ontractor  and  of 
the  filing  of  liens  and  of  the  prior  or  first  termination  of 
the  contract.  The  contractor  testifies  that,  after  the  re- 
ceipt of  the  notice  of  February  i:i.  1914.  before  set  out.  be 
did  not  come  to  Humboldt;  that  he  did  not  come  to  look  to 
liee  if  the  branches  had  an  outlet;  that  ho  was  trying  to 
get  the  tile  company  lo  make  Nhipments  of  tile;  that  he 
then  owed  the  tile  companies  about  ?8,(I00;  that  he  did  not 
think  the  tile  comi>anie8  would  keep  on  shipping  tile  niiless 
they  got  their  money;  that  tlii-y  did  not  keep  on  shippintr: 
that,  when  he  got  the  notice  of  the  firBt  reletting,  he  did 
not  corae  to  Humboldt  to  see  about  it. 

The  .(mtract  was  flnallv  relet  -lulv  2.  1!>14,  to  BerkMnd. 
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Appellant  nmcedt^s  Mutt  tlif  usual  arivertining  wliicli  |>rp- 
oedes  tlie  letting  was  had.  The  hi(]  of  Berkland  wa»  in 
ext-ess  of  the  price  at  nhioli  the  work  was  originnlly  let  tci 
Stewart.     The  country  anditor  testified : 

•'The  peaaon  that  I  didn't  feel  like  isBuiug  warranls  for 
this  work  that  was  done  RuhNeqiient  to  the  time  of  filing  of 
these  liens,  on  estimates  that  were  filed  with  ine  subsequent 
to  the  reinstatement  of  the  contract,  was  I  felt  that  I  didn't 
have  the  right  under  tiie  statute  in  view  of  the  liens.  That 
is  the  only  reason  I  held  them  up.  I  acted  entirely  upon 
the  belief  that  I  couldn't  legally  pay  them  owt  while  liens 
were  on  file  against  this  drainage  fund.  When  I  speak  of 
the  liens,  I  mean  the  statements  lluit  have  l>een  filed  for 
the  purpose  of  creating  a  jireference  as  to  the  funds  in  the 
hands  of  the  drainage  district,  the  statements  filed  by  the 
materialmen,  tile  companies  and  the  laborers.  These  are 
the  claims  that  have  been  introduce4l  in  the  progiess  of  the 
trial, 

''Redirect  Exaviiiiatiini.  Mr.  Himcock  [the  adjuster 
for  the  surety  company]  wanted  me  to  issue  warrants  for 
all  the  estimates,  and  told  me  that  the  surety  coiupiiny  was 
behind  me,  and  he  couldn't  see  where  I  would  be  taking 
any  chances  in  issuing  the  warrants,  in  view  of  the  facl 
that  the  snrety  comjiany  was  hack  of  me.  T  UM  htm  that, 
if  the  surety  comjiany  wanteil  to  pnt  that  in  writing,  or 
satisfled  me  that  they  would  save  nie  siife  from  bnrm  Ih-- 
cause  of  issuing  these  warrants,  that  T  would  he  willing 
under  these  conditions  to  go  ahead  and  issne  the  warrants; 
that  the  only  thing  I  waute<l  was  to  escape  lial»ility  my- 
self.    No  writing  ever  came.     That  was  in  October,  lill.t. 

'Rerross-tj-iiiiiiimtinii.  In  that  same  conversation,  he 
said  that  the  surety  ctunpany's  position  was  that  I  was  not 
required  under  the  law  to  hold  these  up,  and  that  they 
couldn't  file  anything  to  make  a  valid  lien,  and  that  that 
would  he  their  contention." 
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The  work  on  auid  ^^ontract  was  actually  stopped  in 
June,  1^13,  aod  before  any  lieaa  were  filed  or  any  refusal 
on  the  part  of  the  count.T  auditor  to  pay  on  estimates.  The 
auditor  testifies  further: 

"If  I  remeiuber  right,  he  first  stopped  wort  about  Jnne, 
1913.  I  got  my  news  from  the  foreman.  The  forfeitim 
was  made  because  lie  abandoned  the  work.  As  I  i-emember 
it,  it  was  forfeited  within  thirty  days  after  work  ceased. 
I  heard  nothing  from  Kfr.  Rtewart  up  to  that  time,  except 
what  I  heard  indirectly  throoKh  tlie  foreman,  Mr.  Dudd. 
At  the  time  of  the  forfeiture,  our  information  was  that  he 
was  insolvent.  '  •  "  No  warrants  have  been  issued 
in  payment  of  any  claims  that  were  filed  about  the  time  of 
the  first  abandonment.  Bince  June,  1913,  there  has  been 
Bome  tile  put  in,  but  no  tile  furnished  that  I  know  of." 

1.     Ar    to   the   withholding   paymentB. 
2.  pBtNciriL  iHD    Jipi>ellant   contends  that   the  contract  pio- 
ot*Mreiy"''^'"  vldes  that   the  payments  were  to  be  made 
wiibboidiaa     '    on  the  contract  as  by  law  provided,  and  tliat 
males:  eSect.     tlie  Itiw  required  a  payment  of  80  per  cent 
upon  each  estimate  for  labor  and  material 
filed  by  the  engineer  in  charge  of  the  work,  and  that  thia 
means  that  no  time  was  allowed  after  the  filing  with  which 
to  make  the  payment,  and  that  therefore  it  was  the  dntj 
of  tiie  drainage  district  and  the  contractor  to  issue  tlie 
watrantH  for  80  ;ier  cent  of  the  amonnt  of  the  estimates 
upon  their  being  filed;  that  it  bad  not  reserved  the  rigbt 
in  its  contract  with  the  contractor  to  withhold  the  payments 
which  the  law  required  it  to  make  upon  the  filing  of  the  es- 
timates.    Appellant   cites  mechanics'    lien   cases,  and  per- 
haps some  others,  to  the  jioint  that,  in  such  cases,  a  snb- 
contractor  is  bound  by  the  terms  of  the  contract  between 
his  principal  and  the  owner,  and  that  one  has  a  right  to 
pay  in  accordance  with  the  terms  of  his  contract   (citing 
Epcneter  i\  Montgomevij  Countii,  98  Iowa  159,  and  cases). 
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The  queetion  therein  presented  was  whether  the  payments 
by  the  owner,  made  in  good  faith,  without  notice,  and  in 
■strict  accordance  with  the  contract,  would  protect  the 
owner  from  again  paying  to  the  subcontractors  the  amounts 
of  their  respective  liens.  They  also  cite  Modem  Steel 
Structural  Co.  v.  Tan  Buren  County,  126  Iowa  607,  where 
a  county  paid  the  contractor  for  building  bridges  in  ac- 
cordance with  the  contract.  In  those  cases,  the  money  was 
paid  by  the  counties  to  the  contractor.  In  the  instant  case, 
the  money  was  not  paid  to  the  contractor,  so  that  we  are 
not  called  upon  to  determine  whether,  had  the  contractor 
been  paid,  the  drainage  district  would  have  been  liable  to 
the  subcontractors.  lo  the  instant  case,  though  it  is  not 
ai^ed,  it  seems  to  us  that  an  important  matter  to  be  taken 
into  consideration  is  the  fact  that  the  claims  of  material- 
men and  laborers  were  ()Ied ;  and  the  refusal  of  the  drain- 
age district  to  pay  the  contractor  the  estimates  was  based 
upon  the  fact  that  such  claims  were  filed,  and  the  further 
fact  that  such  claims  were,  upon  the  trial  of  the  interven- 
tions or  otherwise  in  this  case,  shown  to  have  been  just 
and  their  claims  allowed,  and  no  complaint  is  now  made 
thereof,  becansc  no  appeal  has  been  taken  therefrom.  The 
contractor  has  thus  received  the  benefit.  In  other  words, 
as  we  understand  it,  instead  of  the  drainage  district's  pay- 
ing the  contractor,  and  hia  paying  these  liens  and  claims, 
the  liens  were  established,  so  that  the  funds  in  the  bands  of 
the  authorities  have  satisfied  or  will  satisfy  such  claims. 
The  Epeneter  case  was  distinguished  in  SimonsoK  Bros.  v. 
Citizens  St.  Bank,  105  Iowa  264,  268,  where  it  was  said 
that  the  payments  under  the  contract  in  that  case  were 
to  be  made  at  fixed  times,  and  the  holding  was  that  the 
owner  may  pay  at  such  times,  regardless  of  hia  knowledge 
of  subcontractors  and  their  claims,  so  long  as  a  lien  is  not 
filed  and  he  served  with  notice  thereof,  and  that  the  rule 
was  based  upon  the  particular  wording  of  the  contract  and 
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of  the  statute  under  which  the  case  arose.  See  also  Green 
Bay  Lumber  Co.  v.  Thomas,  106  Iowa  154,  156;  lotca  Brick 
Co.  V.  City  of  Dea  Moines,  111  Iowa  272,  2T6 ;  Beach  i 
Weld  t:  Wakefield,  107  Iowa  667,  592.  We  shall  not  re- 
view these  cases  or  go  into  detail  to  show  wh;  they  are  DOt 
io  point  in  the  instant  case.  Some  of  the  reasons  bflre 
been  already  given.  Perhaps  the  strongest  reason  is  that 
the  contractor,  Stewart,  had  violated  and  abandoned  hU 
contract  and  liens  had  been  filed  and  the  drainage  district 
had  declared  the  contract  forfeited  before  the  payment  of 
any  of  the  estimates  had  been  withheld.  Under  the  eri- 
deuce,  the  contractor  had  not  performed  his  part  of  the 
contract,  while  the  other  parties  had  done  so,  aod  the  offi- 
cers of  the  drainage  district  acted  within  their  rights  Id 
declaring  a  forfeiture  of  the  contract  and  reletting  the 
work.  The  drainage  ditch  law.  Section  1989-alO,  Code 
Supplement,  1913,  provides  substantially  that,  if  the  con- 
tractor fails  to  perforin  the  work  according  to  the  tenns 
specified  in  his  contract,  recovery  may  be  had  in  an  action 
on  the  bond  by  the  county  for  the  benefit  of  the  district  for 
damages  sustnined,  and  the  work  may  be  relet;  or  the  board 
may  cause  the  uncompleted  work  to  be  done,  paying  there- 
for with  tlie  balance  of  the  contract  price  not  theretofore 
paid  over  to  the  contractor,  and,  if  the  ezpensea  of  u 
completing  the  work  exceed  such  balance,  action  may  be 
brought  for  the  recovery  of  such  excess  from  the  contractor 
and  his  bondsmen.  It  is  said  by  appellant  that,  if  the 
drainage  district  had  no  right  to  pay  to  laborers  or  mate- 
rialmen  the  money  due  the  contractor  under  his  estimates, 
then  there  was  no  advantage  to  be  gained  or  right  to  be 
protected  by  withholding  the  payments;  but  it  appears 
that  the  contractor  was  insolvent,  and,  had  the  drainage 
district  paid  the  contractor  after  the  laborers  and  material- 
men had  filed  their  liens,  there  would  have  been  at  least 
the  question  arising  whether  the  drainage  district  would  be 
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liable  to  tbe  laborers  and  muterialmeD  bad  the  conti'actor 
failed  to  eatisfy  their  claims.  Furthermore,  as  already  sug- 
gested, such  claims  were  shown  on  the  trial  to  be.juat,  and 
the  contractor  got  the  benefit  of  their  claims*  being  estab. 
lished  against  the  fund.  Thin  inured  to  the  benefit  of  the 
Buretj-  company. 

2.  Appellant  contends  further  that  the  laborers  and 
materialmen  had  no  tiena  on  the  funds  d\ie  Stewart,  the 
contractor,  under  Section  3102  of  the  Code.  They  rely  on 
the  case  of  Iowa  Pipe  rf  Tih  Co.  v.  Parka  &  Gerber,  169 
Iowa  438,  the  syllabuB  of  which  they  quote  as  follows : 

"A  materialman  furnishing  material  to  the  principal 
contractor  engaged  in  constructing  a  drainage  improve- 
ment under  Chapter  2-A,  Title  X,  Supp.  Code,  1913,  is  not 
entitled  to  a  so-called  mechanic's  lien  under  Sec.  3102  of 
the  Code,  against  the  county  whose  board  of  supervisors 
enter  into  a  contract  on  behalf  of  the  drainage  district  for 
the  construction  of  such  improvement." 

But  the  facts  in  that  case  are  very  different  from  the 
case  at  bar.  That  was  a  case  brought  against  the  county 
to  recover  f<tr  money  due  laborers  and  materialmen,  and 
there  was  no  showing  that  any  money  was  due  or  owing  by 
the  county  or  by  the  drainage  district,  to  Parks  &  Gerber. 
The  plaintiff  in  that  case  sought  to  prove  his  oase  within 
the  holding  in  Humboldt  County  v.  Ward  Bros.,  163  Iowa 
510,  where  laborers  and  materialmen  whose  labor  and  ma- 
terial had  entered  into  previous  estimates  upon  which  the 
contractor  had  drawn  80  per  cent  of  the  amount  of  tbe  con- 
tract, were  asking  that  they  might  be  adjudged  to  have  a 
claim  against  the  remaining  20  per  cent.  It  was  held  that 
they  were  equitably  entitled  to  such  relief,  regardless  of 
such  statute,  and  that  the  rights  of  the  surety  were  no 
greater  at  this  point  thau  those  of  the  contractor,  whose 
performance  it  insured.  But  in  the  Parks  d  Oerber  case, 
it  was  held  that  the  fact;?  presented  did  not  warrant  equit- 
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able  relief  independent  of  the  statute.  In  tie  instant  case, 
there  was  mone;  earned,  and  in  the  hands  of  the  officers 
of  the  drainage  district,  and  appellees  contend  that  the 
board  of  supervisors  had  a  right  to  pay  for  the  completion 
of  the  contract  of  Stewart  out  of  the  fnnds  in  their  hands, 
which  was  represented  by  assessment  for  that  particular 
work.  The  authorities  did  not  pay  the  contractor,  hot,  as 
said,  these  claims  were  establiBlied  in  the  trial  of  this  case. 
In  the  Parka  d  Oerier  case,  the  claims  of  laborers  and  ma- 
terialmen were  filed  in  1911,  before  the  new  law  giving  the 
right  to  a  lien  for  laborers  and  materialmen  was  passed. 
That  law  took  eflfect  July  4,  1913,  and  is  Chapter  155  ot 
the  Acts  of  the  Thirty-fifth  General  Assembly.  This  was 
before  the  time  of  filing  the  claims  in  the  case  at  bar.  Ap- 
pellees contend  that  this  new  statute  is  a  remedial  law 
and  refers  only  to  the  remedy;  and  the  fact  that,  in  the 
instant  case,  the  contract  between  Stewart  and  the  drain- 
age district  was  entered  into  before  the  enactment  of  this 
statute  would  not  make  any  difference  in  the  remedy  that 
might  l>e  applied,  and  that,  therefore,  the  county  auditor 
was  justified  in  withholding  payment  from  the  contractor 
by  reason  of  the  fact  that  said  liens  were  filed,  and  that, 
in  any  event,  if  this  be  not  true,  the  acts  of  the  county  audi- 
tor, if  unauthorised,  ought  not  to  prejudice  the  rigbta  of 
the  taxpayers  of  the  drainage  district,  because  the  con- 
tractor had  a  remedy  against  the  auditor  for  refusing  to 
pay  the  estimates  after  claims  were  filed,  if  he  was  acting 
illegally. 

On  the  question  as  to  the  statute  providing  for  liens 
in  drainage  districts'  being  remedial,  appellees  cite  Saikel 
V.  City  of  Burlington,  .10  Iowa  232.  The  question  there 
was  whether  a  statute  conferred  upon  the  city  of  Burling- 
ton authority  to  sell  lots  for  taxes  delinquent  at  the  time 
of  its  passage,  and  it  was  held  that  the  statute  was  rerae 
dial  in  its  nature.     To  the  same  point,  they  cite  Cotson  r. 
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Btvdshav?,  160  Iowa  29fi,  and  other  cases.  We  are  inclined 
to  appellee's  view  of  tliis  question,  bnt  deem  it  nnneeeasary 
to  determine  the  point.  As  already  stated,  the  contractor 
had  abandoned  and  in  other  ways  violated  his  contract,  and 
it  appears  that  he  was  insolvent.  There  was  no  premature 
payment  of  labor  and  material  claims,  as  in  some  of  the 
cases  cited  by  appellant.  The  claims  were  not  paid  at  all, 
bat,  as  already  suggested,  the  drainage  district  simply  with- 
held estimates  after  the  contractor  had  abandoned  his  con- 
tract, and  these  claims  were  established  in  the  trial  of  this 
case,  and  no  coitaplalnt  is  made  thereof  apon  this  appeal. 
By  the  decree  of  the  trial  court  in  establishing  such  claims, 
the  funds  withheld  were  ordered  paid,  upon  the  very  claims 
which  appellant  now  says  were  not  liens.  The  funds  will 
pay  obligations  of  the  contractor  which  he  was  required  to 
pay  to  the  parties  having  claims  and  filing  statements.  For 
tbeae  and  other  reasons  before  stated,  it  seems  to  ua  that 
the  drainage  district  had  a  right,  under  the  contract  and 
under  the  law,  to  do  just  what  it  did  do,  and  that  tbe  dis- 
trict has  properly  accounted  for  the  funds,  and  that,  there- 
fore, there  was  no  change  in  tbe  contract  and  no  prejudice 
to  the  surety  company  such  as  would  release  it.  Having 
failed  to  complete  the  contract  and  to  perform  his  part  of 
tbe  agreement,  the  contractor  could  not  maintain  an  action 
for  the  recovery  of  the  retained  percentages. 

3.  As  stated,  appellant  concedes  that 
8.  duihb:  con-  the  expenses  reasonably  necessary  in  com- 
''  pleting  the  work  were  proper  items  to  pay 
from  the  district  funds,  and  that  this  was 
a  right  which  it  had  under  the  contract  and 
under  the  law.  It  is  objected,  however,  at  thia  point  by 
appellants  that  tbe  drainage  district  did  not  show  that  the 
price  at  which  the  contract  to  finish,  the  work  that  the  con- 
tractor had  agreed  to  do  was  relet,  was  the  reasonable 
price.    This  question  seems  not  to  have  been  raised  in  the 
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trial  court,  and  we  are  perhaps  not  called  upon  to  deter- 
mine the  point.  Howerer,  it  appeara  that  there  were  re 
advertisements  for  the  reletting  to  complete  the  Stewart 
contract.  The  contractor  and  the  sorety  company  were 
notified  of  the  reletting.  The  testimony  shows  that  the 
work  described  in  the  contract  of  reletting  is  the  UDfinisbed 
portion  of  the  same  work  that  Mr.  Stewart  had  contracted 
to  complete.  Neither  the  contractor  nor  the  surety  com- 
pany made  any  objection.  The  contract  was  relet  to  Bertc- 
land  when  there  were  two  other  bids.  Iliere  is  no  evi- 
dence  in  the  record  that  it  was  not  relet  at  a  reasonable 
price.  Appellees  contend  that  it  is  a  proper  inference  and 
fair  to  assume  that,  when  work  is  advertised  at  three  dif- 
ferent times,  and  is  let  at  a  competitive  bid,  it  should  be 
considered  let  at  a  fair  and  reasonable  price,  unless  there 
is  evidence  to  indicate  to  the  contrary. 

4.  It  is  next  contended  that  the  drainage  disti-ict  was 
not  entitled  to  a  preference.  No  authorities  are  cited, 
and  the  appellant's  contention  is  that,  as  a  surety  on  the 
bond,  it  was  not  liable  to  the  district  because  of  its  viola- 
tion of  the  contract  and  terms  of  the  bond.  This  matter 
has  been  considered  in  discussing  the  other  questions. 
Some  other  minor  matters  are  argued,  bnt  those  we  hare 
discussed  are  the  ones  most  seriously  argued  and  relied 
upon,  and  are  controlling.  It  is  our  conclusion  that  the 
decree  of  the  district  court  was  right,  and  it  is,  therefore- 
Affirmed. 

Gaynor,  C.  J.,  Weaver  and  Stevens.  JJ.,  concur. 


Cedar  Rapids  National  Bank,  Appellant,  v.  Peter  Webei 
et  al.,  Appellees  (14  cases). 

BILLS  AND  NOTES-.    Iiutniineiits  Negotlatlft— OerUlnty  m  to  Vat 
1     of  Paymfliit — Indsiliilta  ExtMisionB.    The  element  of  eertaintf  in 
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time  of  payment  of  a  promissory  note  (otberwiBe  negotiable)  is 
destroyed  by  language  therein  wlilch  ImpoBoe  a  bindinj;  obligtt- 
tion  upon  the  payee  or  holder  to  conaent  to  indeflnlte  estenslons 
of  time  of  payment.  BeU,  the  following  clause  rendered  a  note 
non-negotiable:  "AH  parties  to  this  note  •  •  •  taeretiy  several- 
ly *  *  *  consent  to  extensions  o(  time  on  this  note." 

TBIAL:  InatnictlODB — Form,  Beiinisltos  and  Sufllcloncy — FaUns  to 
2  Dofine  Fraud.  Failure  to  define  Iraiid  and  to  state  the  ekmeuts 
thereof  la  not  reversible  error  when  the  Instructions  clearly  and 
accurately  stated  the  law  applicable  to  che  (acts;  and  this  Is 
true  though  complainant  objected  to  said  omission  but  preient- 
ed  BO  ittstrvction  coverinff  the  point. 

Appeal  from  Mitchell  District  Court. — C.  H.  KellbTj  Judge. 

SATtiEtDAY,  September  22,  1917. 

Apfbllant  brought  separate  suits  in  justice  of  the  peace 
court  in  Litm  County  against  each  of  the  following  uained 
parties:  Peter  Wel»er,  Fred  H.  Towner,  Nick  Waguer,  M,  C. 
Lewis,  A.  F.  Balsley,  Mrs.  F.  Blouigan,  Geo.  W.  Godfrey, 
Ben  Colton,  F.  A.  Bush,  Geo.  W.  Hill,  Berte  Boughton,  and 
L.  W.  Andrews,  upon  the  separate  note  of  each.  The  trial 
thereof  was  transferred  to  Mitchell  County,  npon  the  ap- 
plication of  defendants,  on  the  gronnd  that  there  was  fraud 
in  the  inception  of  the  notes.  Action  was  brought  against 
the  defendants  Elmo  Vining  and  M.  J.  Simpson  in  the  dis- 
trict court  of  Linn  County,  which  was  likewise  transferred 
to  Mitchell  County.  The  several  notes  executed  by  the 
respective  defendants  vary  to  some  extent  in  date  and 
ftmount,  bnt  tbe  form,  payee,  and  place  of  payment  are  iden- 
tical. The  portion  of  the  notes  material  for  our  considera- 
tion npon  this  appeal  is  as  follows: 

"All  parties  to  this  note,  including  sureties,  endorsers 

and   guarantors   hereby    severally    waive   presentment    for 

payment,  notice  of  non-payment  and  protest,  and  consent  tit 

extensions  of  time  on  this  note." 

The  payee  named   in   the  notes  is  the  Cedar  Rapids 

Acetylene   Company.     They   are   all   made   payable  at  the 
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Cedar  Rapids  National  Banit,  Cedar  'Rapids,  lon-a,  and  on 
the  back  bear  the  following  indorsement: 

"For  value  received  I  hereby  guarantee  the  payment  of 
the  within  note  at  maturity  or  at  any  time  thereafter,  to- 
gether with  a  legal  attorney  fee  if  suit  be  instituted  here- 
on, waiving  demand,  notice  of  non-payment  and  protest. 
"Cedar   Rapids  Acetylene   Co., 
"Pr.  L.  S.  Wagner." 

The  defenses  urged  to  each  of  said  notes  were:  (al 
That  the  same  are  in  form  non-negotiable;  (b)  that  their 
execution  was  induced  by  fraud. 

The  court  instructed  the  jury  that  each  of  the  notes, 
except  the  H.  W.  Clay  note,  was  non- negotiable,  and  sub- 
mitted to  the  jury  the  question  of  fralid  in  the  inception 
of  the  notes.  The  H.  W.  Clay  note  was  in  form  negotia- 
ble. The  jury  returned  a  verdict  in  favor  of  all  of  the  de- 
fendants except  Clay,  the  verdict  being  in  favor  of  plain- 
tiff and  against  him,  but  was  rendered  in  his  favor  against 
the  croas-defendants.  The  cross-defendants  were  the  acety- 
lene gas  company  and  L.  S.  Wagner,  who  was  the  sole  pro- 
prietor thereof,  and  who  indorsed  the  notes  to  appellant- 
Judgment  was  rendered  in  accordance  with  the  verdict  of 
the  jury.    Plaintiff  appeals. — Affirmed. 

J.  F.  Clyde  and  Tourtellott  A  Donnelly,  for  appellant. 

F.  C.  Bush,  for  cross-defendanta. 

W.  E.  Salisbury  and  J.  C.  Campbell,  for  appellees. 

Stevens,  J. — The  question  of  fraud  in  the  inception  of 
the  notes  is  not  argued  by  counsel  for  appellant,  and  reli- 
ance is  placed  upon  the  following  propositions  for  rever- 
sal; (1)  That  the  notes  in  controversy  are  negotiable;  (2) 
that  there  was  not  sufficient  evidence  to  justify  the  submis- 
sion to  the  jury  of  the  question  whether  appellant  was  an 
innocent   holder  of  said    nnti's;    iti)    that   the   defendants 
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Towner  and  Hill  waived  their  rights  to  rescind  their  con- 
tract, and  tlie  defenses  urged  to  their  notes,  by  the  cou- 
tinned  use  of  their  gas  macbiaes  after  their  right  of  trial 
for  one  year  had  lapsed;  (4)  that  the  court  committed 
error  in  giving  and  refusing  instructions. 

I.    We  will  first  dispose  of  the  ques- 
1.  Btr.M  ANo  tion  of  the  negotiability  of  the  notes.    So 

■^w  wp"!-  far  as  material  to  the  question  pTe:jented, 
WTmon'"*io-'  '*"'"  negotiable  instrument  law  is  as  follows: 
Eb""'  ''*'"'  "Section  3060-al.     An  instrument  to  be 

negotiable  roust  conform  to  the  following  re- 
quirements :     •     •     " 

"3.  Uust  be  payable  od  demand  or  at  a  fixed  or  deter- 
minable future  time. 

"Section  3060-34.  An  instrument  is  payable  at  a  de- 
terminable future  time,  within  the  meaning  of  this  act, 
which  is  expressed  to  be  payable: 

"1.    At  a  fixed  period  after  date  or  sight;  or 
"2.    Od  or  before  a  fixed  or  determinable  future  time 
specified  therein;  or 

"3.  On  or  at  a  fixed  period  after  the  occurrence  oi  a 
specified  event,  which  is  certain  to  happen,  though  the  time 
of  happening  be  uncertain. 

"An  instrument  payable  upon  a  contingency  is  not  ne- 
gotiable, and  the  happening  of  the  event  does  not  cure  the 
defect" 

It  ia  asserted  by  appellee  that  the  quoted  extract  from 
the  notes  renders  the  time  of  payment  thereof  uncertain, 
and  therefore  desti-oys  the  negotiability  of  the  notes.  Each 
of  the  notes  contains  the  promise  to  pay  tbe  sum  named 
one  3'ear  after  date,  bo  that,  in  the  abRence  of  the  provision 
referred  to,  the  time  of  payment  would  be  indefinite.  There 
is  apparently  some  confusion  and  want  of  harmony  in  the 
decisions  in  different  jurisdictions  as  to  the  effect  of  iden- 
tical or  similar  clauses  in  notes.    The  attempt  to  bare  n 
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tinifonn  negotiable  iustmment  law  throughout  the  states 
has  not  met,  apparently,  with  complete  snccesa.  The  fol- 
lowing language,  "The  makers  and  indorsers  of  this  obliga- 
tion farther  expressly  agree  tbat  the  payee,  or  his  assigns, 
may  extend  the  time  of  payment  thereof  from  time  to 
time  indefinitely  as  he  or  they  may  see  fit,"  was  held,  in 
Woodhury  v.  Roberta.  59  Iowa  348,  to  render  the  time  of 
payment  uncertain,  and  the  note  non-negotiable. 

In  Farmer  v.  Bank  of  Qraettinger,  130  Iowa  469,  it 
was  held  that  a  note  containiDg  the  following  provision 
was  negotiable: 

"Sureties  hereby  consent  that  time  of  payment  mar  be 
extended  from  time  to  time  without  notice  thereof." 

In  State  Bank  of  Halstad  v.  Bilstad,  162  Iowa  433, 
notes  containing  the  following  language,  "It  is  agreed  that 
if  crop  on  Sees-  25  and  2G,  Twp.  145-48,  is  below  8  busheltt 
per  acre  (for  1905  as  to  one  and  1907  as  to  the  other),  this 
note  shall  he  extended  one  year,"  were  n^etiable.  In  the 
latter  case,  the  court  said : 

"We  have  given  this  question  a  good  deal  of  time  anil 
study,  and  have  examined  a  great  many  cases  bearing  upon 
the  question  involved,  and  we  have  not  found  a  single  case, 
nor  have  we  been  cited  to  one,  where  it  la  held  that  an 
agreement  to  extend  the  time  of  payment  to  a  certain  date 
destroys  the  negotiability  of  the  instrument.  There  are 
many  cases  holding  that  an  agreement  to  extend  the  time 
indefinitely  renders  the  note  non-negotiable,  bnt  they  are 
not  applicable  to  the  facts  here.  On  the  other  hand,  there 
are  a  number  of  cases  holding  to  the  contrary  doctrine"— 
citing  First  Nat.  Bank  v.  Buttery,  (N.  D.)  11«  N.  W.  341. 
pn.d  RRudolph  on  Commercial  Paper,  Sections  111,  112  and 
113. 

In  Farmer  v.  Bank  of.  Oraettinger,  supra,  tbe  court 
said: 

"There  was  no  uncertaintv  as  to  the  payee,  the  amount. 
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or  the  time  of  payment.  We  may  concede  that  in  the  case 
of  an  instrument  providing  in  terms  for  eztensioD  of  time  of 
payment  indefinitely,  there  ia  such  oncertainty  as  to  make 
the  same  non-negotiable.  And  such  are  the  cases  of  Miller 
V.  Poage,  56  Iowa  96,  and  Woodbury  v.  Roberts,  59  Iowa 
348,  cited  and  relied  upon  by  counsel.  But  in  the  notes 
before  as,  we  baye  a  distinct  and  nnqualifled  agreement  on 
the  part  of  the  makers  to  pay  on  a  certain  date.  And  we 
perceive  no  good  reason  for  holding  that  the  negotiable 
character  thereof  is  destroyed  because  of  a  clause  embodied 
therein  providing  tl^t  a  surety,  if  such  there  shall  be,  will 
not  claim  a  release  from  his  collateral  liability  on  the  in- 
strument, if,  forsooth,  an  extension  of  time  shall  be  granted 
the  makers  without  notice  to  him." 

We  will  now  examine  a  few  decisions  from  other  ju- 
risdictions. In  the  following  cases  the  language  quoted 
was  held  to  render  the  time  of  payment  uncertain  and  the 
notes  non-negotiable: 

"The  payee  or  his  assigns  may  extend  the  time  of  pay- 
ment thereof  from  time  to  time,  indefinitely,  as  he  •  •  " 
may  see  fit."     Gtidden  v.  Henry,  (Ind.)  1  N.  E.  369. 

"Without  notice,  the  payee  or  holder  may  extend  the 
time  of  payment  of  the  principal."  Rosenthal  v.  Ramho, 
(Ind.)  76  N.  E.  404. 

"This  note  is  given  for  advancements,  and  it  is  the  un- 
derstanding it  will  be  renewed  at  maturity."  Citizens' 
Nat.  Bank  v.  Piollet,  (Pa.)   17  Atl.  603. 

"The  payee  or  holder  of  this  note  may  renew  or  extend 
the  time  of  payment  of  the  same  from  time  to  time  as  often 
as  required  withirut  notice,  and  without  prejudice  to  the 
rights  of  such  payee  or  holder  to  enforce  payment  against 
the  makers,  sureties,  and  indorsers,  and  each  of  them,  par- 
ties hereto,  at  any  time  when  tbe  same  may  be  due  and 
payable."  Second  Nat.  Bank  v.  Wheeler,  (Mich.)  42  N.  W. 
963. 
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An  agreement  to  extend  the  time  of  payment  to  a  time 
certain  has  been  iield  not  to  affect  the  n^otiability  of  the 
note.  Anniaton  Loan  d  Trust  Co.  v.  Sticktiey,  (Ala.)  19 
So.  63,  and  State  Bank  of  Halatad  v.  Btlatad,  Bupra. 

In  the  following  cases,  the  time  of  payment  was  held 
Ducertaiu  because  of  the  consent  of  the  drawers  and  indors- 
ers  that  the  bolder  might  extend  the  time  of  payment  with- 
out notice,  and  the  notea,  therefore,  non-negotiable :  Matchr 
ett  V.  Anderson  Foundry  d  Machine  Works,  (Ind.)  6i  N.  E. 
220;  Merchants'  d  Mechanics'  Sav.  Bank.  v.  Erase,  (Ind.) 
30  N.  E.  373;  Evans  v.  Odem,  (Ind.)  65  N.  E.  755;  Oyler  c. 
McMunay,  (Ind.)  34  N.  E.  1004. 

In  the  following  cases,  in  which  the  language  employed 
was  similar,  the  notes  were  held  negotiable:  First  Xat. 
Bank  V.  Buttery,  (N.  Dak.)  116  N.  W.  341;  Stitzel  v.  Miller, 
(III.)  9o  N.  E.  53;  lirat  National  Bank  v.  Baldunn,  (Seb.) 
158  N.  W.  371 ;  City  National  Bank  v.  OoodloeMcClelland 
Commission  Co.,  93  Mo.  App.  123;  National  Bank  of  Com- 
merce V.  Kenney,  (Tex.)  83  S.  W.  368;  Jacobs  v.  Gibson, 
77  Mo.  App.  244;  Longmont  Nat.  Dank  v.  Loukonen,  (Colo.) 
127  I'ac.  947;  Missouri-Lincoln  Trust  Co.  v.  Long,  (Okla.) 
120  Pac.  291. 

The  decisions  in  the  various  cases  seem  to  turn,  how- 
ever, upon  the  construction  given  the  peculiar  wording  in 
each  of  the  several  instrnments.  The  only,  question  pre- 
sented in  each  of  the  cases  was  whether  the  language  used, 
in  effect,  rendered  the  time  of  payment  uncertain.  In  sev- 
eral of  the  above  cases,  the  argument  of  the  court  sup- 
ports the  holding  in  the  case  at  bar.  We  quote  the  fol- 
lowing from  Longmont  Nat.  Bank  v.  Loukonen,  aupra: 

"Does  a  clause  in  a  promissory  note,  otherwise  clear 
ly  negotiable,  wherein  the  makers  and  indorsers  consent  to 
any  extensions  of  time  of  payment  and  partial  payments 
before,  at  or  after  maturity,  render  the  time  of  payment 
indefinite  and  uncertain,  and  thus  make  it  nonn^otiable. 
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because  in  cooQict  with  the  provisioDS  of  the  iiegotiable  in- 
Btrument  act,  that  time  of  payment  muat  be  od  demaod,  or 
at  a  fixed  or  determinable  future  time?  *  '  *  In  the 
recent  case  of  Pomeroy  First  Natu/nal  Bank  v.  Buttery, 
116  N,  W.  341,  construing  a  provision  essentially  like  the 
one  under  coDslderation,  it  was  said :  'This  provision  seems 
to  us  to  have  been  inserted  to  protect  the  holder  against 
any  release  of  indorsers  or  others,  by  an  extension  without 
their  assent,  and  the  word  "makers"  is  evidently  included 
to  prevent  any  misunderstanding  or  misconstruction  of  the 
contract  or  failure  to  distinguish  between  makers,  indors- 
ers, sureties,  and  any  other  parties  who  might  be  or  be- 
come liable  thereon  under  certain  contingencies  as  makers. 
•  •  *  This  phrase  does  not  express  an  agreement  to  ex- 
tend time,  but  leaves  the  matter  of  extension  optional  with 
the  holder,  and  not  obligatory  upon  him,  and  the  note  on 
its  face  fixes  the  time  when  it  becomes  due.  In  this  respect 
it  must  be  distinguished  from  a  provision  to  the  effect  that 
the  time  of  payment  shall  be  extended  indefinitely,  in  which 
case  the  uncertainty  of  the  time  renders  the  instrument 
nonnegotiable.'  The  provision  under  consideration  does 
not  mean  that  the  holder  can  arbitrarily  extend  the  time 
of  payment  of  the  note  as  he  may  see  fit,  over  objection  by 
the  maker,  nor  can  the  latter  make  an  extension  without 
the  consent  of  the  holder." 

The  Supreme  Court  of  New  Mexico,  in  First  National 
Bank  v.  Stover,  (N.  M.)  155  Pac.  905,  having  under  consid-. 
eration  a  clause  quite  like  the  one  in  the  case  at  bar,  held 
the  note  negotiable.  The  court,  however,  appears  to  admit 
that  the  interpretation  adopted  does  violence  to  the  naked 
letter  of  the  contract,  but  on  the  whole  concludes  that  it 
was  not  the  intention  of  the  parties  to  render  the  time  of 
payment  uncertain,  and  that  the  note  sbonld  be  held  ne- 
gotiable. 

We  gather  from  the  great  weight  of  authority  that. 
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where  tlie  provisioo  of  the  note  amoaats  to  an  agreement 
by  the  parties  to  the  note  for  an  exteDsioD  to  an  indetiuite 
time,  the  negotiabiiity  of  the  instrument  is  thereby  de- 
stroyed. The  language  of  the  note  in  suit  contains  a  pro- 
vision by  which  the  maker,  payee,  sureties,  indorsera,  and 
guarantors  consent  to  an  extension  of  time  of  payment. 
This  language  is  binding  upon  the  payee,  the  holder,  and 
the  maker.  If  the  maker  demands  an  exteusion  of  time,  bj 
the  terms  of  the  instrument  the  payee  has  consented  there- 
to. The  failure  of  the  parties  to  fix  a  time  to  which  tlie 
payment  might  be  extended  renders  the  same  uncertain. 
The  language  used  is  not' susceptible  of  any  other  inter 
pretation.  Certainty  is  required  by  the  negotiable  instrn- 
ment  law  and  by  the  exigencies  and  usages  of  commercial 
business.  While  the  rule  adopted  by  the  Supreme  Court 
of  New  Mexico,  and  possibly  in  some  other  jurisdiction!, 
although  uone  of  the  other  cases  cited  supra  so  hold,  is  con- 
tra, we  believe  that  the  language  and  spirit  of  the  statute 
can  be  applied  in  the  case  at  bar  only  by  holding  the  in- 
struments in  question  uncertain  as  to  the  time  of  pay- 
ment, and  no n -negotiable. 

The  conflict  in  the  holdings  of  the  several  courts  In  the 
^veral  cases  cited  is  more  apparent  than  real.  In  most  of 
them  in  which  the  note  waa  held  negotiable,  it  waa  quite  ap- 
parent that  the  language  used  was  not  sufiicient  to  make 
out  a  binding  obligation  upon  the  payee  or  holder  to  grant 
an  extension.  The  Iowa  cases  holding  that  the  language 
used  rendered  the  note  n^otiable  are  distinguished  from 
the  holding  in  the  other  cases  by  the  difference  in  the  effect 
of  the  language  used.  Where  the  provision  of  the  instm- 
ment  bound  the  payee  to  grant  an  extension,  the  note  w« 
held  non-negotiable ;  but  in  the  cases,  as  in  Farmer  v.  Bank 
of  Qraettinger,  supra,  where  the  language  used  clearly  did 
not  impose  any  obligation  upon  the  payee  to  grant  an  ex- 
tension of  time  of  payment,  the  notes  were  held  negotiable. 
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II.  As  before  stated,  it  is  unnecessary  for  us  to  cod- 
fiidcr  tb«  question  of  fraud  in  the  inception  of  the  notes. 
The  evidence  was  ample  to  take  the  case  to  the  jury.  But 
it  is  insisted  by  counsel  for  appellant  that,  under  the  evi- 
dence, thei*  should  have  been  a  verdict  directed  in  plain- 
tifiTs  favor  sgaiui>t  the  defendants  Uil)  and  Towner,  for  the 
reason  that  they  had  used  the  lighting  plant  after  the  ex- 
piration of  the  year  allowed  for  trial,  and  thereby  waived 
their  right  to  rescind  the  contract,  ^'e  think,  however, 
that  this  question  was  properly  snbmitted  to  the  jury,  and 
that  its  finding  is  conclusive. 

ni.     Complaint  is  also    made    of    the 
2.  Trial;  Id-         failure  of  the  court  to  define  fraud  and  to 

B'rurlloni : 

and°«uffl!il^cy"  ^'vc  the  elements  thereof.  Fraud  is  rather 
flne'toiud  ""^  ^^^^  *"*  define.  The  court  did,  however,  in 
its  instructions,  clearly  and  correctly  state 
the  law  applicable  to  the  facts  presented.  While  excep- 
tions were  taken  to  the  failure  of  the  court  in  its  instruc- 
tions to  define  fraud  and  st,nte  the  elements  thereof,  no 
instruction  covering  the  omission  complained  of  was  pre- 
sented by  counsel  with  the  request  that  same  be  given  to 
the  jury. 

On  the  whole,  we  think  plaintiff  had  a  fair  trial,  and 
tbat  the  judgment  of  the  lower  court  should  be — Affirmed. 
Gaixor,  C.   J.,   Weaver  and   Pre3ix>n,  J.J.,   concur. 


N.  R.  CoLBM-iN,  Appellee,  v.  Mary   Bosworth  et  al„  Ap- 
pellees, John  M.  Blaine,  Appellant. 

HOMESTEAD:  SurvlvliiK  Spoiia« — Distributive  Sliare  EmbraclnB 
1  HomcBtead — Exemption.  A  surviving  Bpouse  who  tahes  as  bis  or 
ber  distributive  share  that  part  of  the  homestead  which  includes 
the  ordinary  dwelling  houee,  lakes  the  Bald  part  eiiempt  from 
execution  sale,  aa  In  case  o(  any  other  hamestead,  provided 
there  has  been  no  abandonment  of  the  homestead  righl  and 
pouetiion  since  the  di'itth  of  the  owner. 
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JunOHEVT:  OoncliulTBiieu — PerBons  Oondndad— lutcicstel  Unit 
I  Putr  Aiding  Defense.  One  la  not  bound,  by  the  Judgment  In 
an  action  to  which  he  Is  not  a  party,  by  the  fact  tbat  be  (a1 
actively  Intereets  hlmaelf  In  gucta  action  on  behall  ot  one  of 
the  parties  thereto,  and  |b)  is  dtrectly  interested  in  a  property 
way  In  the  litigated  subject  matter. 

PKINCIPLG  APPLIED:  A  wife  and  mother  died  selied  of 
certain  lands,  part  of  which  was  a  homestead.  Later,  a  Jills' 
ment  was  obtained  against  the  surviving  husband  and  fatlier. 
Execution  levy  was  made  on  the  fatber'a  Interest  In  the  estate. 
The  children  brought  Injunction  to  restrain  the  sale.  These 
children  contended  that  the  lather  had  elected  to  take  the  home- 
stead occupancy  right,  and  that,  as  a  consequence,  they  alone 
owned  the  land.  The  judgment  creditor  contended  that  the  fa- 
ther had  elected  to  take  his  al>solute  distributive  share,  ui 
prayed  that  his  Judgment  be  decreed  a  Hen  thereon.  But  tbe 
Judgment  plaintiff  failed  to  make  the  father  a  party  to  his  cron- 
action.  Prior  to  the  commencement  of  the  Injunction  suit,  ttie 
father,  with  some  ot  the  chtldrea,  consulted  an  attorney  nWb 
reference  thereto.  Some  of  the  chlldrpn  were  made  partJ 
plaintiffs  without  previous  consultation.  On  the  tda!,  the  ti- 
ther  was  present,  sat  near  (be  attorneys  for  the  children,  tre- 
quently  consulted  with  them,  and  was  a  witness  Ih  their  behilf. 
He  offered  no  evidence  In  bis  own  behaif,  and,  of  course,  had  no 
right  or  opportunity  to  examine  or  cross^xamlne  witnesses  w 
to  appeal.  The  court  decreed  ttat  the  father  l«id  elected  to  trie 
bis  distributive  share,  and  that  the  judffment  was-  a  lien  on  mU 
ihare. 

Later,  the  father  brought  action  against  the  children  to  biTc 
hie  distributive  share  set  off  to  him,  and  mode  said  Jadgmoil 
plaintiff  a  party  defendant,  and  asked  that  said  Judgment  b«  de- 
creed no  lien  on  such  share.  Eelil,  the  father  was  not  bound 
by  the  decree  entered  in  the  action  by  the  children,  and  ml 
estopped  to  deny  that  said  Judgment  was  a  Hen  on  said  alUTe. 

Appeal  from  Linn  District  Court. — John  T.  Mopfit,  Judge. 

Saturday,  Sbptembeb  22,  1917. 

Adelia  Coleman,  in  January,  19l)4,  died  seized  of  t 
tract  of  116  acres  of  land  in  Linn  County,  Iowa,  BurviTCd 
by  K.  K.  Coleman,  her  busband,  and  Bcveral  sone  and  den^- 
ters.  Judgment  was  entered  against  N.  R.  Coleman.  Octo- 
ber 2,  1913.  in  favor  of  John  M.  Blaine,  appellant  herein. 
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and  execution  was  levied  upon  the  interest  of  N.  B.  Cole- 
man in  tier  estate,  and  ttie  same  advertised  for  sale  to  sat- 
isfj  the  judgment  in  favor  of  appellant;  whereupon,  Mary 
Boavorth  and  the  remaining  heirs  at  law  of  Adelia  Cole- 
man brought  suit  in  which  a  writ  temporarily  restraining 
execution  sale  thereof  was  issued.  Plaintiffs  alleged  that 
they  were  the  absolute  owners  of  ail  of  said  real  estate,  aub- 
ject  only  to  the  homestead  right  of  N.  R.  Coleman.  Th*" 
defendant  Blaine,  in  answer,  denied  plaintiffs'  ownership, 
and  allied  that  K  B.  Coleman  had  elected  to  take  his 
distributive  share  in  the  estate  of  his  deceased  wife  in  lien 
of  homestead,  and  that  the  judgment  above  referred  to  was 
in  fact  a  lien  npon  his  undivided  interest  in  said  real  es- 
tate, and  prayed  for  general  equitable  relief.  The  canse 
was  tried  npon  the  merits,  resulting  in  the  dismissal  of 
plaintiffs^  petition,  upon  the  ground  that  N.  R.  Coleman 
had  elected  to  take  his  distributive  share  in  the  estate  of 
hie  deceased  wife,  and  that  plaintiffs  had  not  such  interest 
in  the  subject  matter  as  that  they  could  maintain  said  suit; 
and  decreeing  said  judgment  a  lien  upon  said  real  estate. 
Upon  appeal,  the  judgment  was  atBrmed.  Bosworth  v. 
Blaine,  170  Iowa  296.  Thereafter,  N.  R.  Coleman,  appellee 
herein,  brought  this  suit  against  appellnnt  to  quiet  title  to 
said  real  estate  against  the  pretended  lien  of  the  Blaine 
judgment,  and  against  the  heirs  at  law  of  his  deceased  wife 
to  tiave  his  distributive  share  set  off  to  him.  30  acres  of 
the  116-acre  tract  were  accordingly  set  off  to  appellee  out 
of  the  homestead  40,  so  as  to  include  the  dwelling  house 
and  other  improvements  thereon,  and  decree  rendered  quiet- 
ing title  thereto  in  plaintiff  against  the  lien  of  said  judg- 
ment.— Affirm  ed. 

Randall,  Courtney  &  Harding,  for  appellant- 
Deacon,  Oood,  Sargent  d  Spangler    and  Letcia  Being, 
for  appellee. 

Vol.  ISO  lA.— 68 
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Stevens.  J. — I.  Appellaot  contends: 
"virtSr"'  («)  That  the  setting  off  to  plaintiff  of  bis 
butivp  ihnre  ilistributivc  share  is,  under  the  statute,  t 
bonii  i>it'i3 :  ti-  di^iKiBa)  of  the  homestead,  and  that  the  tract 

cmptloB. 

^■et  apart  to  him  is  not  exempt  from  exe- 
cution, hut  subject  thereto;  and  (b)  that  plaintiff,  though 
not  a  party  of  record,  was  privy  to  the  judgment  in  Boa- 
tcott-h  i\  Blaine,  supra,  and  bound  thereby,  and  is  there- 
fore estopped  to  deny  the  lieu  of  said  judgment. 

riaintiff  and  his  deceased  wife,  for  years  prior  to  her 
death,  occupied  the  premises  in  question  as  their  bome- 
stead,  and  plaintiff  has  continuonsly  since  the  death  of  hiF 
wife  resided  thereon.  Shortly  after  the  death  of  Adelia 
Coleman,  a  new  house  was  erected  near  the  old  one,  plain- 
tiff and  his  family  occupying  the  former,  and  Leslie  Cole- 
man, a  married  son,  the  latter.  Some  of  the  children  have 
at  all  times  resided  with  plaintiff,  and  at  the  time  of  the 
trial,  a  daughter  kept  bouse  for  him.  Leslie  Coleman  bad 
charge  of  the  farm,  paying  plaintiff  some  grain  rent  there- 
for. 

We  will  first  dispose  of  appellant's  contention  that  the 
distributive  share  set  off  to  appellee  is  subject  to  execn- 
tion.  In  Brigga  v.  Briggs,  45  Iowa  318,  the  distributive 
share  of  the  surviving  widow  was  set  off  to  include  the 
buildings  and  part  of  the  original  homestead.  The  court, 
in  discussing  the  question  of  its  exemption  from  execution, 
said: 

"Before  that,  she  had  the  right  to  possess  and  occupy 
and  enjoy  the  rents  and  profits  of  40  acres.  After  that,  her 
estate  was  extended  as  to  duration,  but  was  circumscribed 
as  to  territorial  extent.  She  acquired  a  right  in  fee,  but  it 
was  limited  in  extent  to  20%  acres.  The  262^  acres, 
however,  continued  to  be  her  homestead,  and  so  continue  as 
long  as  she  occupies  it  as  such  with  her  family.  •  •  • 
The  Singer  Manufacturing  Company  have  in  no  way  been 
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prejudiced  by  this  act.  Bhe  had  a  right  to  poaseas  the 
entii-e  Hi  acres,  during  her  life,  as  a  homestead.  If  she  had 
dune  so,  she  could  not  have  had  any  portion  of  the  SU  acreR 
set  off  to  her  in  fee,  because  she  would  have  been  in  pos- 
aessioD  of  more  than  one  third  of  its  value.  If,  then,  sbe 
tad  continued  to  occupy  tbe  411  as  a  homestead,  she  would 
have  had  no  interest  in  the  SO  which  could-bave  been  sub- 
jected to  the  judgment  of  the  m«nufacturing  company. 
They  are  placed  in  no  wor^e  condition  than  they  were  in 
before,  if  their  right  to  this  lien  is  denied.  And  we  are  of 
tbe  opinion  that,  as  the  dwelling  house  and  26^  acres, 
Btt  apart  to  plaintiff,  have  never  been  divested  of  their 
homestead  character,  no  good  reason  can  be  given  for  per- 
niitting  the  judgment  in  question  to  become  a  lien  upon 
them." 

In  A'ye  v.  Walliker,  46  Iowa  306,  the  wife's  dower  was 
set  off  80  as  to  include  a  portion  of  her  husband's  estate  oc- 
cupied by  her  as  a  homestead  before  and  after  his  death. 
The  court  held  that  a  judgment  recovered  against  the  wife 
after  the  death  of  the  husband  was  not  a  lieu  thereon. 
In  Knox  v.  Sanlon,  4S  Iowa  252,  tbe  court  said: 
"But  even  if  it  should  be  conceded  that  the  whole  of 
the  debt  to  defendant  was  contracted  prior  to  the  setting 
apart  of  this  property  to  Catherine  Hanlon  aa  her  distrib- 
utive sbare,  it  did  not,  upon  being  so  set  apart,  become 
liable  for  this  debt.  The  property  in  question  was  the 
homestead  of  Catherine  Hanlon  and  her  husband.  Upon 
the  death  of  her  husband,  the  homestead  became  hers.  The 
same  property  that  constituted  the  homestead  was  after- 
wards set  apart  to  her  as  her  distributive  share,  in  fee  sim- 
ple. In  Briggs  v.  Briggs,  45  Iowa  318,  we  held  that,  where 
a  wife  had  her  distributive  share  in  her  husband's  estate 
assigned  to  her  in  fee,  including  a  part  of  the  homestead, 
it  did  not  become  liable  for  a  judgment  existing  against 
her  at  the  time." 
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Ab  bearing  upon  the  question  above  discussed,  see  VfU- 
son  V.  Hardesty,  48  Iowa  515,  and  In  re  Estate  of  Lund. 
107  Iowa  264. 

In  Hornbeck  v.  Brown,  91  Iowa  316,  in  which  the  in- 
terest of  the  survivor  was  held  liable  to  esecution,  it  ap- 
peared that  the  sui'viviag  spouse,  who  was  the  judgment 
debtor,  had  not  and  did  not  intend  to  occupy  big  fonon 
homeBtead,  but  had  abandoned  the  same. 

Peebles  v.  Bunting,  103  Iowa  489,  web  a  suit  brought 
fay  the  lieirs  of  the  deceased  busband  of  the  judgment  debt- 
or to  quiet  title  to  certain  lands  agaiuat  the  purported  lieui 
of  judgDients  rendered  against  the  surviving  widow.  The 
widow  did  not  occupy  the  premities  at  the  time  of  the  com- 
mencement of  the  suit,  and  had  not  for  about  two  jeare, 
and  did  not  live  thereon  for  a  period  of  seven  years  at  an- 
other time.  The  court  held  (bat  she  had  not  elected  to  take 
the  homestead  in  lieu  of  dower,  and  that  her  distribudre 
share  was  subject  to  execution.     The  court,  however,  said: 

"There  is  no  claim  that  the  laud  is  exempt  under  the 
provision  of  Section  2441  of  theCode  [1873]."  {This  sec- 
tion corresponds  to  Section  3367,  Code  of  1897.) 

In  Benjamin  (£■  Askwith  v.  Doerscker,  105  Iowa  391,  the 
court  said : 

"It  appears  conclusively  from  this  answer  that  there 
is  no  purpose  to  further  occupy  the  homestead  left  by  the 
husband,  but  it  clearly  appears  that  appellant's  intention 
ia  to  take  her  distributive  share  in  her  husband's  estate, 
and  with  it  make  a  new  home.  There  is  no  purpose  to  pre- 
serve  the  homeBtead  right,  instead  of  taking  a  distributive 
share,  but  the  intention  is  to  take  the  distributive' share, 
which,  of  itself,  defeats  the  homestead  right ;  and  then  the 
claim  is  that  she  takes  her  share  of  the  proceeds  of  the 
homestead  exempt  from  liability  for  her  prior  debts,  be- 
cause it  is  her  purpose  to  use  that,  with  the  remainder  of 
her  distributive  share  of  the  estate,  to  make  a  new  home. 
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The  law  gives  to  the  surviving  wife  or  huabaDd  do  ancb 
right  No  such  a  claim  could  be  reasonably  urged,  except 
on  the  basia  of  an  existing  homestead  right.  The  taking 
of  the  distributive  share  in  the  estate  divests  the  homestead 
right  Code,  1873,  Sections  2007,  2008;  Whitehead  v.  Conk- 
Hn,  48  Iowa  478;  Butterficld  v.  Wicks,  44  Iowa  310;  Meyer 
V.  Meyer,  23  Iowa  369.  It  is  not  made  to  appear  that  her 
distributive  share  will  include  the  homestead  lot  or  lota,  so 
that,  if  it  conld  be  done,  the  rule  could  be  made  to  apply 
that,  where  the  homestead  is  set  apart  as  the  distributive 
share  of  the  widow,  she  takes  it  exempt  from  debt  cou- 
tracted  prior  to  that  time.  See,  for  such  rule.  Code,  1873, 
Section  2441;  KnoiB  v.  Hanlon,  48  Iowa  252;  Briggs  r. 
Brigga,  4s  Iowa  318.  It  is  there  held  that,  if  the  home- 
stead ia  set  apart  to  the  widow  as  her  distributive  share, 
she  takes  it  exempt  from  debts  of  hers  contracted  prior  to 
that  time.  As  we  understand  the  facts  of  tbia  case,  the 
widow  purposes  to  take  her  distributive  share  exempt  from 
liabilit>*  for  her  debts,  and  invest  it  in  a  new  home.  No 
autborit;  cited  sustains  such  a  right." 

Edinger  v.  Bain-,  125  Iowa  391,  is  apparently  iu  con- 
flict with  the  holding  in  Briggs  v.  Briggs  and  Knost  v.  Han- 
lon, supra;  but,  as  the  court  cites  Benjamin  v.  Doeracher, 
105  Iowa  391,  and  Eornhcck  v.  Brown,  91  lown  316,  the  de- 
cision in  each  of  which  i-ests  upou  the  fact  of  the  abandon- 
ment by  the  8ur^'iving  spouse  of  the  homestead  before  the 
levy,  and  as,  in  Edinger  v.  Bain,  supra,  the  wife  had  caused 
the  real  estate  of  her  husband  to  be  sold  without  having 
her  distributive  share  set  off  to  include  the  homestead, 
taking  one  third  of  the  proceeds  of  the  sale  of  the  land, 
the  writer  of  the  opinion  doubtless  baaed  his  conclusion 
upon  the  doctrine  announced  by  the  cited  cases,  and,  as 
thus  construed,  it  is  not  in  conflict  with  the  cases  cited 
by  him. 

It  will,  therefore,  be  observed   that  the  distributive 
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Bbare  set  off  to  include  the  dwelling,  where  iesa  in  extent 
thun  the  homestead,  has  been  held  exempt  from  judicial 
sale  as  long  us  the  survivor  continued  to  occupy  the  ume. 
The  abaudoument  of  the  homestead  renders  the  same  lia- 
ble to  execution.  Jteilly  t.  Reilly,  135  Iowa  440.  The  ar 
gument  of  coAusel  for  appellant  that,  by  the  provisIosB  of 
Section  21185  of  the  Code,  the  disti'ibutive  share,  altfaougti 
Bet  off  to  include  the  ordinary  dwelling  house  and  the  whole 
or  part  of  the  real  estate  embraced  in  the  homestead,  is. 
nevertheless,  liable  to  execution  ^le,  is  based  upon  an  er 
roueous  construction  of  the  statute.  The  primary  right  of 
the  survivor  is  to  take  a  distributive  share  in  the  estate  of 
a  deceased  spouse,  and  sach  survivor  has  the  right  to  have 
the  same  set  off  so  as  to  include  the  ordinai'y  dwelliae 
given  by  law  to  the  homestead,  or  such  survivor  may,  in 
lieu  thereof,  continue  to  occupy  the  wftole  homestead;  tat 
the  election  to  occupy  the  whole  homestead  defeats  tbe 
right  of  the  survivor  to  take  a  distributive  share.  Sec- 
tion 29So  gives  tbe  survivor  the  right  to  "continue  to  pos- 
sess and  occupy  the  whole  homestead  until  it  ia  otbervise 
disposed  of  according  to  law,  but  the  setting  off  of  the  dia- 
tributive  share  of  the  husband  or  wife  in  tbe  real  estate 
of  the  deceased  shall  l>e  such  a  disposal  of  tbe  homestead 
as  is  herein  contemplated."  That  is,  unless  it  is  otfaerwiM 
disposed  of,  the  survivor  may  continue  in  the  occupancy  of 
the  homestead,  while  at  the  same  time  retaining  the  pri- 
mary right  We  are  not  at  this  time  concerned  with  tbe 
question  of  what  acts  constitute  an  election  to  take  the 
homestead  in  lieu  of  the  distributive  ^are. 

The  disposal  of  tbe  homestead  by  setting  off  the  dii- 
tributive  share  to  the  survivor  to  include  the  dwellisft, 
amounts  to  nothing  more  than  a  waiver  on  the  part  of  SDch 
survivor  of  the  right  to  possess  and  occupy  the  whole  home- 
stead. It  fixes  the  right  of  the  survivor  in  the  real  estate 
of  tbe  deceased  spouse.    The  real  estate  occupied  as  a  hontf- 
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stead  at  the  death  of  the  husband  or  wife  is,  b;  Sectioii 
2973.  made  exempt  from  execution  while  the  survivor  voB- 
tinues  to  occupy  the  same,  and  there  is  no  provision  of 
statute  from  which  the  legislative  iuteotioQ  to  divest  the 
distributive  ehare,  set  o9  to  include  the  dwelling,  of  its 
bomestend  character,  can  be  inferred.  The  statutory  re- 
qnlrement  that  the  distributive  share  be  set  off  so  as  to  in- 
clude the  dwelling  was  evidently  designed  to  provide  the 
survivor  a  place  to  live,  free  from  the  claims  of  creditors. 
The  exemption  of  the  homestend  from  execution  sale  is  the 
settled  policy  of  the  law  of  this  state.  A  widow  or  wid- 
ower, though  without  children,  is  by  statute  deemed  a  fam- 
ily, within  the  meaning  of  the  chapter  relating  to  home- 
stead. Section  2972,  Code,  1897,  exempts  the  homestead 
of  every  family  from  judicial  sale,  where  there  is  no  spe- 
cial declaration  of  statute  to  the  contrary. 

The  effect  of  the  holding  of  this  court  is  to  exempt  the 
distributive  share,  set  off  to  include  the  dwelling,  to  the 
extent  of  the  homestead,  from  judicial  sale. 

II.  Before  the  suit  brought  in  the 
2.  .TrncMRvr:  con-  name  of  Mary  Bosworth  and  the  remaining 
ff'it^S"  inf"'r  I'fira  of  Adelin  Colemnn  ngainat  Blaine  and 
Sia2g°dS(™^  *'^*  sheriff  of  Linn  County,  to  enjoin  the 
Bfile  of  the  116-acre  tract,  was  instituted, 
Coleman  went  with  one  of  tbe  plaintiffs  to  consult  attor- 
neys with  reference  thereto.  It  appears  also  that  some  of 
the  heirs  were  made  parties  without  previous  consultation 
or  knowledge  that  suit  was  to  be  brought;  that  Coleman 
was  present  at  the  trial  and  sat  near  plaintiffs'  attorneys 
and  frequently  consulted  with  them,  and  testified  as  a  wit- 
[teS8  on  behalf  of  plaintiffs;  that  some  of  the  plaintiffs  were 
not  present  during  the  trial ;  and  that  those  present  sat  in 
the  body  of  the  court  room,  fiased  upon  the  above  matters, 
it  is  asserted  that  the  former  suit  was  prosecuted  on  be- 
half of  and  for  the  benefit  of  N.  B.  Coleman,  and  that  by 
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reason  thereof,  as  above  stated,  he  is  bound  by  the  decree 
establishing  the  judgment  as  a  lien  upon  the  nndivided  in 
terest  of  Coleman  in  the  land,  and  estopped  from  denying 
snch  lien. 

Appellee  was  not  a  party  plaintiff  or  defendant  in  said 
suit,  offered  no  testimony  in  his  own  behalf,  and  had  no 
right  OP  opportunity  to  examine  or  crosa-examine  witnesses. 
or  appeal  from  the  judgment  rendered. 

To  sustain  his  contention,  counsel  cites,  amoug  others, 
the  following  cases:  Mcyatnee  v.  Moreland,  26  Iowa  96; 
Stoddard  v.  Thompson,  31  Iowa  80 ;  Conger  c.  Chikote.  42 
Iowa  18;  Marsh  v.  Smithj  73  Iowa  295;  Montgomery  r. 
Alden,  133  Iowa  675;  Bettoioa  v,  Litchfield,  83  Iowa  3fi.  A 
careful  reading  of  these  will  show  some  direct  interest  in 
the  subject  matter  of  the  snit,  and  direct  representation, 
'or  such  participation  therein  as  to  amount  virtnaliy  to 
management  or'  control  of  the  litigation. 

A  person  not  a  party  to  a  snit  is  not  concluded  bv  k 
judgment  rendered  therein  merely  because  he  employs  an 
attorney  to  assist  in  the  trial  thereof.  Cochins  v.  Bank  of 
Alma,  (Neb.)  122  N.  W.  16;  Williamsou  v.  White,  (Ga.)  2S 
8.  E.  846;  Loftis  t:  Marshall,  (Cal.)  66  Pac.  571;  Staie  r. 
Johnson,  (Mo.)  27  S.  W.  399;  Litchfield  v.  Crane,  (U.  S.)  31 
L.  Ed.  199;  Central  Baptist  Church  v.  Manchester,  (R.  I.l 
23  Atl.  30. 

Nor  is  privity  established  by  the  mere  fact  that  per 
sons  may  happen  to  be  interested  in  the  same  qnestion  or 
in  proving  the  same  state  of  facta.  Rookard  v.  Atlantic  i 
C.  Air  Line  R.  Co.,  (S.  C.)  65  8.  E.  1047.  See  also  StryW 
V.  Crane,  (U.  8.)  31  L.  Ed.  194;  Bigeloiv  v.  Old  Dominion  C 
Min.  rf  8.  Co.,  (U.  8.)  56  L.  Ed.  1009;  Hart  v.  JfouifOK. 
(Wis.)  80  N.  W.  599. 

Plaintiffs  in  that  suit  were  claiming  to  own  the  116- 
acre  tract,  subject  only  to  the  homestead  right  of  appellee, 
and  unless  the  conrt  found  in  their  favor  upon  this  claim-  | 
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they  were  not  iaterested  in  the  Blaine  judgment.  The  qaee- 
tion  of  ttie  exemption  of  the  distributive  Bbare  of  their 
father  from  judicial  Bale  was  not  and  could  not  have  been 
succeesfuU;  raised  by  them  in  that  case.  We  need  not  dis- 
cuss the  qnestion  whether,  under  the  above  facts,  he  waa 
botmd  b,r  the  decree  in  said  cause  finding  that  he  bad 
elected  to  take  a  distributive  share  in  the  estate  of  his  de- 
ceased wife,  as  he  is  now  claiming  snch  share.  ' 

Appellant's  plea  of  estoppel  cannot  be  sustained. 

III.  Other  questions  referred  to  b.v  counsel  for  appel- 
lant in  ai^umeot  will  not  be  discussed  herein,  for  the  rea- 
son that  we  deem  the  foregoing  matters  controlling,  and  the 
judgment  of  the  lower^court  must  be — Affirmed. 

(lAYNOR,  C.  J.,  Ladd,  Weavee  and  Preston.  JJ.,  concur. 


Corn    Belt  Telephone  Company,   Plaintiff,  v.   Superior 
Court  op  Oelwein  et  a!,,  I>efendant8, 

VBN1TE:  Ohange  of  Venue— Superior  Oonrts — Nonresldeiit  Defmd- 
■ot.  An  action  by  a  clt;  to  enjoin  a  tltreatened  violation  of  a 
city  ordinance  is  not  an  action  "tor  the  violation  of  a  city  ordi- 
nance," wlthtn  the  meantnE  of  Section  2R0,  Code  Supplement, 
1913.  It  followa  that  In  an  action  In  the  superior  court  for 
Buelt  UireatenEd  violation,  a  nonresident  defendant  baa  an  ar- 
bitrary right  to  a  change  of  venue  to  the  district  court,  under 
Section  Z61,  Code  Supplement,  1913. 

Certiorari  to  Oelwein  Superior  Court. — John  R.  Bank, 
Judge. 

SATURnAY,  Septembbb  22,   1917. 
The  opinion  sufftciently  states  the  (^ase.^Rerersed  and 
remanded. 

.   Fickctt,  Surishei-  £  Farwell  and  Parker.  Parrish  A  Mil- 
ler,  for  plaintiff. 

Jay  Cook  and  Rollin  J.  Cook,  for  defendantfl. 
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Weaver,  J. — The  Coi'D  Belt  Telephone 
VR^nt;  cbause  Company  ownB  and  operates  a  telephone 
pcrior  loiiru:  F.vstem  in  tlie  city  of  Oelwein.  In  Novem- 
detiDdiui.  her.  1916,  the  city  brought  an  equitable  a^ 

Moil  in  the  soperior  court  to  restrain  said 
telephone  company  from  putting  into  eflFect  au  alleged  pro- 
posed increase  in  it»<  rates  or  charges  for  telephone  rentala, 
such  proposed  increase  being,  as  the  petition  alleged,  cod- 
trary  to  and  in  riolation  of  a  city  ordinance  theretofore 
enacted,  as  welt  as  in  violation  of  aa  agreement  or  contract 
entered  into  between  the  company  and  the  city.  The  com- 
pany appeared  to  the  action  and  moved  for  a  change  of 
venue  to  the  district  court,  on  the  ground  of  nonresidence. 
The  motion  was  supported  by  affidavit  that  the  defendant 
(plaintiff  herein)  is  a  corporation  organized  under  the 
laws  of  Iowa,  having  its  principal  place  of  business  and  Its 
'  residence  in  Waterloo,  in  Black  Hawk  County,  and  that, 
at  the  beginniug  of  said  action,  it  was  not,  uor  at  any  time 
since  has  heeu,  a  resident  of  Oelwein.  The  motion  vas 
denied,  aud  thereupon  the  defendant  applied  to  this  coort 
for  and  obtained  a  writ  of  certiorari,  commanding  the  ca- 
tiflcation  and  return  of  the  record  to  this  court  for  nvkv. 
The  statute  fixing  and  limiting  the  jurisdiction  of  the 
superior  courts  provides,  among  other  things,  as  follows: 

"Changes  of  venue  may  be  taken  from  said  court  ui 
all  civil  actions  to  the  district  court  of  the  same  or  another 
county,  in  the  same  manner,  for  like  causes  and  with  the 
same  effect  as  the  venue  is  changed  from  the  district  coorf. 
But  in  all  civil  cases  where  any  party  defendant  shatl. 
before  any  pleading  is  filed  by  him,  file  in  said  cause  a 
motion  for  change  of  venue  to  the  district  court  of  the 
county,  supported  by  afiidavit  showing  that  such  party  de- 
fendant was  not  a  resident  of  the  city  where  such  court 
is  held,  at  the  time  of  the  commencement  of  the  action,  the 
cause,  upon  surb  motion,  tiliall  be  transferred  to  the  (lis 
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trict  court  of  tl^e  county."    Code  Supplement,  1913.  Section 
261. 

That  a  nonreBident  corporation  is  entitled  to  tbe  bene- 
fit of  this  statute  is  settled  by  our  prior  decisions.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Castle.  155  Iowa  124;  Wxar  e.  Wa- 
bash  R.  Co.,  151  Iowa  121.  This  proposition  is  not  denied 
by  coansel,  nor  was  it  denied  by  the  court  belov,  but  the 
motion  for  a  change  was  contested  and  denied  upon  the 
theory  that  the  present  case  is  governed  by  Section  260  of 
the  Code  Supplement,  1913,  which  provides  that  the  supe- 
rior court  shall  "have  excluBlve  original  jurisdiction  to  try 
and  determine  all  actions,  civil  and  criminal,  for  tbe  viola- 
tion of  city  ordinances."  We  are  quite  clear  that  the  ac- 
tion here  being  considered  is  not  one  brought  "for  the  vio- 
lation of  a  city  ordinance,"  within  the  meaning  of  the  cited 
statute.  It  does  not  charge  any  violation  of  the  ordinance; 
but  shows  in  effect  that,  when  the  suit  was  begun,  the  com- 
pany was  still  observing  the  rates  set  forth  in  the  prescribed 
schedule.  The  gist  of  the  complaint  is  not  that  the  com- 
pany had  disregarded  the  ordinance;  but  that  it  threatened 
so  to  do  in  tbe  near  future,  and  this  movement  on  the  com- 
pany's part  the  city  sought  to  forestall  by  an  injunction. 
The  distinction  betweeti  an  action,  civil  or  criminal,  based 
upon  an  alleged  violation  of  a  city  ordinance,  and  a  proced- 
ure in  equity  to  enjoin  a  merely  threatened  violation,  is  too 
manifest  to  justify  argument  or  illuFtrntion.  Moreover, 
the  petition  in  the  original  cause  ia  based  in  terms  upon  an 
alleged  contract  with  the  defendant  corporation,  rather 
than  upon  wrong  yet  done  in  contravention  of  the  municipal 
r^olation,  and  there  is  nothing  in  the  statute  to  which  our 
attention  has  been  called  to  take  an  action  to  enforce  such 
right  out  of  the  general  rule  which  not  only  permits  but 
requires  a  change  of  venue  whenever  the  nonresident  de- 
fendant appears  and  demands  it.  Ko  discretion  in  this 
respect  is  vested  in   the  superior  court.     The  requirement 
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that  the  change  be  granted  is  mandatory  when  the  fact  ol 
nonresidence  ia  properly  Bhown,  and  a  refusal  thereof  mar 
be  reviewed  upon  certiorari.     Hee  the  cases  already  ciled. 

Counsel  have  seen  fit  to  indulge  in  elaborate  ai^menU 
opon  the  question  whether  the  city  had  any  anthority  tn 
provide  by  ordinance  or  otherwise  a  schedule  of  raten  for 
a  telephone  company  doing  business  within  the  municipal 
territory,  but  we  think  that  is  a  matter  we  arc  not  nov 
called  upon  to  consider. 

For  the  reasons  stated,  the  writ  is  sustained,  and  the 
order  of  the  court  below  denying  the  motion  for  a  chanfje 
is  annulled,  and  cause  remanded,  with  directions  to  said 
court  to  sustain  the  motion  and  cause  the  records  and  fll« 
to  be  certified  to  the  district  court  of  Fayette  ConntT.— 
Ruling  reversed  and  cause  remanded,  with  directions. 

Gaynor,  C.  J.,  Preston  and  Stevens,  JJ.,  concur. 


August  Inowebsen.  Appellee,  v.  Care  &  Br.\nnon  et  aU 
Appellants. 

EVIDUHOE:  Opinion  Evidence — ^HTpoth&tlc&I  Queatlons— Sefariog 
1  Witness  to  Record.  A  hypothetical  question  which,  in  part  aad 
In  an  infercntMl  way,  assumes  knowledge  on  the  part  of  na  ex- 
pert witness  of  the  condition  of  the  record  as  bearing  on  cer- 
tain material  tacts,  without  detail  of  such  facts.  Is  not  neces- 
sarily subject  to  the  vice  of  tumlnK  the  witness  loose  to  give 
an  opinion  upon  all  the  evidence  in  the  record.  Especially  Is 
this  trup  when  the  answer  elicited  was  but  a  repetition  ot  an- 
other answer  (ormerly  given  without  objection. 

EVIDENCE:  Opinion  Evidence— Hypotlietical  Question— Impiops 
S  Asanmptlon  of  Fact.  A  hypothetical  question  so  framed  as  lo 
require  the  expert  witness  to  base  his  opinion  upon  what  b«  n- 
members  of  the  testimony  of  another  witness  on  a  certain  pcdot 
la  not  necessarily  a  piejudlclal  way  ot  assuming  the  facts  when 
the  factB  thus  sought  to  be  Injected  into  tho  question  are  undli- 
pnted. 
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EVIDENOE:     BsIoTBOcy,    Comvete&c7    and    Materiality — flymptonu 

3  of  Injury.  A  tilifslclan,  from  a  personal  examination  of  an 
Ininred  person,  mny  teetKr,  when  relevant  to  the  Issues,  that 
he  did  or  did  not  find  BrmptoniB  or  a  certuia  Injury. 

BVIDENOE:    SocumsnUry  Eridmcft—Medtcol  Woika— Medical  aud 

4  Sniglcal  Teachings.  Medical  works  being,  as  a  general  rule,  in- 
admlBHible,  it  follows  that  oral  testimony  of  what  such  works 
teach  is  equally  Improper,  whether  brought  out  on  direct,  re- 
direct or  cross-examination. 

APPSAL  AHD   EltBOB:     ParUes  Entitled  to  Allege  Enor— Oom- 

5  idalnant  aa  First  Offender.  The  fact  that  he  who  alleges  error 
was  the  ilrst  offender  In  the  natter  complained  of  Is  a  quite 
persuasive  reason  why  the  error,  if  any.  should  be  disregarded. 
So  held  where  complaint  was  ma'Je  of  a  ruling  allowing  evi- 
dence of  the  teachings  ot  medical  works. 

TBXAL:     Instmctloos— Province   of   Court    and   Jury— Hypothetical 

6  QnestiotiB — Jury  Determining  Materially  of  Pacts.  An  instruc- 
tion which  permlta  a  Jury  to  determine  the  materiality  of  thu 
facts  assumed  In  a  hypothetical  question,  preliminary  to  deter- 
mining the  value  of  the  opinion  expre^se't  thereon,  Is  preju- 
dicial error. 

pBEaTo.v,  J.,  dissents  on  present  record. 

WITNESSES^       Examination— Leading    ^"^    SnggestlTe  Question. 

7  The  questicn  "State  whether  or  not  you  exercised  yonr  best 
skill  and  Itnowlclge  In  the  treatment  of  tHls  case,"  If  neither 
leading  nor  suggest  I  ve. 

PHTSIOIANS   AND    SUBBEONS;     Malpractice— Negligence— Exer- 

8  else  of  Skill,  Etc.— Evidence.  A  physician  or  surgeon  sued  tor 
malpractice  should  be  permitted  to  tcstlty  that  he  exercised  his 
t>est  skill  and  knowledge  In  che  treatment  of  the  patient 

PHYSICIANS    AND    SUBOEONS:     Malpractice— Negligence— FaU- 

9  nre  to  Vtillte  Means  at  Hand — Evidence.  Evidence  Is  admis- 
sible. In  an  action  for  malpractice,  that  an  X-ray  machlce  was 
kept  in  the  town  where  the  defendant  practiced,  and  that  the 
use  of  the  same  was  available  to  detentlant.  In  connection  with 
evidence  that  the  use  of  such  a  machine  wa^  the  only  means 
hy  which  the  condition  of  the  patient  wkli  respect  to  the  matter 
at  Issue  could  be  determined  with  certainty. 
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Appeal   from    Crawford   DUtrict   Court. — F.    M.   Powem, 
Judge. 

Saturday^   September  22,   1917. 

This  is  ao  action  at  la^r  figaiDSt  defendants  s.%  copart- 
nera  practicing  medicine  and  Kurgerv,  for  damages  for  mal- 
practice. Trial  to  a  jurv.  Verdict  and  Judgment  for  plain- 
tiff.   Defendants  appeal. — Reversed  and  remanded. 

Dvtcher,  Davis  A  Hambrecht  and  J.  P.  Connor,  for 
appellants. 

Evans  &  Evans  and  Harding  &  Kahler,  for  appellee. 

Preston,  J. — The  petition  alleges  that,  about  Jnly  15. 
1912,  plaintiff  sustnined  a  fracture  of  his  left  arm,  the  hu- 
merus being  broken  at  the  juncture  of  the  upper  and  middle 
thirds,  the  broken  ends  of  the  bone  being  so  separated  and 
not  in  apposition  that  the  musculospiral  nerve  was  drawn 
in  between  said  pieces  of  bone;  that  defendants  were  called 
and  plaintiff  continued  under  their  treatment  until  aboat 
September  7,  1912,  at  ,wbich  time  defendants  abandoned 
his  case;  that  plaintiff  has  lost  17  months'  tine,  has  snf- 
fered  severe  pain  and  mentil  anguish,  has  incurred  hospital 
Mils  and  surgeons'  fees,  his  left  arm  hangs  u«ele«s  nt  his 
fide,  and  be  is  permanently  crippled ;  that  defendants  were 
guilty  of  negligence  in  the  following  particulars:  (II  In 
failing  to  find  out  that  said  nerve  was  caught  between  the 
broken  ends  of  the  bone  before  bandaging  the  fracture  on 
the  first  trip;  (2)  in  leaving  said  neive  caught  between  Ihe 
broken  ends  of  the  bone;  (3)  in  failing  to  remove  the 
nerve  from  between  the  said  ends  of  bone;  (4)  in  failing  to 
bring  said  ends  of  bone  into  direct  apposition  with  each 
other;  (5)  in  applying  a  permanent  dressing  to  the  fractnre 
before  they  knew  whether  or  not  said  nerve  was  caught 
between  the  broken  ends.  The  errors  assigned,  of  which 
there  are  24.  relate  for  the  most  part  to  the  rulings  of  the 
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trial  court  upon  objectioQ»  to  testimony,  although  it  is  aleo 
claimed  that  the  verdict  waa  contrary  to  iDStruction  14 
given  by  the  court,  and  that  the  court  erred  in  refusing  an 
iDStruction  offered  by  defendants,  and  that  the  instruction 
in  regard  to  hypothetical  qneetious  is  erroneous.  The  rec- 
ord is  voluminous,  and  to  notice  iu  detail  all  the  aesign- 
meuts  would  extend  the  opinion  unduly.  We  shall  there- 
fore notice  the  more  important  propositions  and  those 
n'bich  seem  to  be  controlling,  and  refer  more  briefly  to  such 
others  as  seem  to  require  it. 

A  brief  statement  of  the  facts  which  are  either  estab- 
lished or  which  the  jury  could  have  so  found,  may  be  help- 
ful. On  July  15,  1912,  plaintiff,  a  farmer,  about  61  years 
of  age,  was  plowing  com.  One  of  the  horses  became  fright- 
ened and  began  kicking  and  started  to  turn  around.  Plain- 
tiff had  the  lines  around  his  back.  The  exact  manner  in 
which  plaintiff  received  his  injury  is  not  known,  but  in 
some  manner  he  was  thrown  down  snd  lost  consciousness. 
When  he  came  to,  he  discovered  he  was  injured  in  his 
left  arm.  Dr.  Brannon  was  sent  for  and  arrived  at  plain- 
tiff's home  about  11  o'clock  in  the  forenoon.  Upon  exam- 
ination, he  found  plaintiff  suffering  severe  pain,  and  cor- 
rectly diagnosed  the  injury  as  a  fracture  of  the  left  hu- 
merus near  the  upper  part.  The  fracture  was  oblique,  and 
parallel,  or  substantially  so,  with  the  musculospiral  groove 
in  which  rests  the  nerve  of  that  name.  This  nerve  supplies 
all  of  the  extensor  muscles  of  the  forearm,  wrist  and  hand. 
There  is  evidence  that  this  nerve  comes  from  the  brachial 
plexus  in  the  arm  pit,  is  about  the  size  of  a  goose  quill. 
and  is  in  a  groove  which  winds  partly  around  the  humerus; 
that  a  portion  of  the  fracture  involved  the  groove;  that  this 
nerve  is  frequently  injured  in  fracture  of  the  humerus ;  that 
injury  to  that  nerve  interferes  with  the  action  of  the  mus- 
cles it  supplies.  Upon  reaching  .plaintiff's  house,  accord- 
ing to  plaintiff's  testimony,  I>r.  Briinnon  told  jilaintilT  and 
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his  daughter  that  the  arm  waa  broken.  Plaintiff  thought 
not,  and  showed  the  doctor  how  he  could  extend  his  fin- 
gers. The  doctor  gave  an  anffiBthetic,  and  to  show  plain- 
tiff's daughter  where  the  break  was,  he  raised  the  arm  on  a 
level  with  the  shonlder,  then  straightened  out  the  arm,  and 
applied  splints  and  a  bandage.  Evidence  for  defendaDti 
tends  to  show  that,  when  plaintiff  was  put  under  an  ames- 
thetie,  crepitus  waa  obtained,  the  fracture  reduced,  tem- 
porary splints  applied,  and  the  forearm  and  hand  placed 
in  a  sling  and  the  arm  encased  in  a  muslin  swath  extend- 
ing around  plaintiff's  body.  The  next  day,  the  temporar} 
splints  were  replaced  with  permanent  ones.  The  next  day, 
or  npon  the  third  visit  by  Dr.  Brannou,  it  was  found  that 
there  was  an  absence  of  sensation  in  the  fingers  and  that 
plaintiff  could  not  move  them.  September  7th,  plaintiff 
went  to  Dr.  Leytze  in  Sioux  City.  An  X-ray  was  made  to 
assist  in  diagnosis.  A  few  days  later,  Dr.  Leytze  cut  down 
on  the  fracture  and  found  the  musculospiral  nerve,  and 
some  muscle,  between  the  two  ends  of  bone.  The  fracture 
was  ununited.  He  took  the  nene  out  and  relieved  the 
pressure,  and  then  fastened  the  pieces  of  bone  together  with 
an  iron  plate.  He  did  not  suture  the  nerve,  but  left  it  for 
nature  to  restore.  Dr.  Leytze  says  that  the  greatest  dis- 
tance between  the  ends  of  the  bone  was  one-half  Inch.  De 
fendants  contend  that  plaintiff  had  two  injuries — the  frac- 
tured humerus  and  an  injury  to  the  nerves.  There  is  evi- 
dence that  the  proper  treatment  of  this  fracture  was  the 
closed,  or  conservative,  treatment,  which  the  defendants 
followed,  and  that  without  an  open  operation  there  is  no 
way  a  physician  can  determine  the  seat  of  the  injury  to 
the  nerve.  Injuries  to  the  nerves  may  show  a  fracture  of 
the  humerus.  The  symptom  of  the  nen'e  injury  is  the  re- 
sulting paralysis  of  the  muscles,  if  a  motor  nerve  is  injured, 
and  a  resulting  loss  of  sensation  if  a  sensory  nerve  is  in- 
jured.    The  seat  of  the  injury  to  the  nerve  may  be  at  any 
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place  between  the  origin  of  the  nerve,  and  the  spinal  nerve 
and  ita  distal  end.  Injury  to  the  nerve  canaiDg  paralysis 
or  loss  of  aensation  may  be  anj  one  of  the  following :  con- 
tusion, laceration,  pressure,  severing,  or  stretching. 

Defendants  say  that  they  treated  the  fractured  hn- 
merus  and  treated  the  nerve  expectantly, — that  is,  th^ 
waited  to  give  nature  a  chance  to  clear  up  the  paralyais 
without  surgical  interference,  relying  upon  uature  to  clear 
up  the  injury  to  the  ner>-e, — and  say  that,  if  nature  does 
not  clear  it  up,  and  surgical  interference  is  necessary,  that 
the  delay  of  two  or  three  months  occasioned  by  the  expec- 
tant method  does  not  prejudice  a  surgical  operation.  De- 
fendante  argue  that  the  ease  centers  about  the  discovery 
by  Dr.  Leytze  of  the  mnsculospiral  ner\'e  between  the  brok- 
en ends  of  the  bone. 

I.  Plaintiff's  theory  is  that  the  oblique  fracture  of  the 
humerus  involved  the  muscnlospiral  groove,  containing  the 
nerve,  and  that,  when  defendant  manipulated  the  arm,  and 
bent  it  at  the  point  where  it  was  broken,  the  nen-e  slipped 
in  and  was  canght  when  the  two  pieces  of  bone  closed  up, 
and  that  it  was  negligence  to  fail  to  find  out  that  the  nerve 
was  caught  before  he  applied  the  splint  and  bandages  on 
his  first  trip,  which  he  should  have  done  by  getting  crep- 
itus, and  that  he  could  have  gently  manipulated  the  bone 
so  that  he  could  have  felt  a  grating  of  the  ends  together: 
that  this  would  have  proved  to  him  that  nothing  was  be- 
tween the  ends;  but  that  the  absence  of  crepitus,  and  later 
the  lack  of  sensation,  would  have  told  him  that  the  nerve 
was  caught ;  that,  even  though  defendants  at  first  obtained 
crepitus,  the  manipulation  of  the  arm  in  the  manner  de- 
scribed caused  the  nerve  thereafter  to  slip  in  between  the 
ends  of  the  broken  hone;  that  it  was  negligence  to  leave  the 
nerve  caught  when  it  could  have  been  removed  by  exten- 
sion and  counter  extension.  They  say,  too,  that  it  was  neg- 
ligence not  to  bring  the  ends  of  the  bone  in  direct  appoel- 
Vol.  180  lA.— 63 


H94  iNtiwKRSKX  V,  (.'AHR  &  Brannox.       [180  Iowa 

tioii:  and  that  the  uiuuipulation  necessary  to  bring  the  ends 
directly  together  would  have  diBcloeed  the  absence  of  crep- 
itus; also  that  defendants  were  guilty  of  contiauiag  negli- 
gence in  the  treatment  of  plaintiff,  in  failing  to  find  that  tbe 
nerve  was  caught  by  testing  plnintiff'n  abilitj"  to  use  tbe 
muscles  supplied  by  ttiis  nerve,  and  by  noting  the  condition 
as  to  sensation,  or  lack  of  it,  in  the  skin  area,  and  in  fail- 
ing to  remove  the  nerve  during  the  first  few  days  by  ei- 
tension  and  counter  extension,  and  later  by  a  ctitting  ope^ 
1  ation.  They  contend  that  defendants  failed  in  all  these 
particulars,  and  that  the  nene  was  pinched  to  death  lie- 
tween  the  ends  of  the  bone. 

Defendants  say  that  this  theory  is  not  supported  by 
the  evidence,  and  that  other  nerves  were  injured;  that  Pr. 
Leytze  says  that  he  does  not  know  whether  other  nerves 
were  injured  or  not.  The  defpudants  contend  that  the  ver- 
dict is  contrary  tn  Instruction  No.  14.  given  by  the  conn, 
which  reads: 

"The  plaintiff  allies  in  his  petition  that  the  muscnio- 
spiral  nerve  was  caught  between  the  ends  of  tbe  broken  bone 
before  defendant  treated  the  tnme,  and  unless  you  find  by  I 
preponderance  of  the  evidence  that  the  musculospiral  nerve 
was  caught  between  the  ends  of  the  broken  bone  before  or 
at  the  time  the  defeudant,  Ilrannon,  attempted  to  set  and 
treat  same,  plaintiff  cannot  recover." 

Ar  said,  defendants  contend  that  the  case  center* 
about  the  discovery  by  Dr.  I,eyti!e,  in  l:*«ptember,  of  the 
nerve  between  the  broken  ends  of  the  bone,  and  they  say 
that  the  fact  that  the  nerve  was  between  the  broken  trnft 
mcnts  of  the  bone  in  Sei)teml)er,  when  Dr.  leytze  performed 
the  operation,  does  not  tend  to  prove  it  was  tbere  two 
months  before,  when  the  arm  was  first  dressed  by  the  de- 
fendants, and  that  presumptions  do  not  relate  tackward. 
citing  A<iai)is  v.  Junger,  138  Iowa  449,  458.  But  in  that 
case,  the  only  proof  which  plaintiff  had  was  the  condition 
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found  flt  the  later  date,  when  an  X-ray  examination  wna 
made,  and  it  was  nlion-n  by  the  evidence  that  this  in  itself 
ia  no  proof  of  the  condition  nt  the  time  the  injoiT  was  first 
reeeived.  ifut  we  thinii  that  in  tlie  inslunt  case  there  were 
other  circumstances.  Bonie  of  which  have  been  enumerated, 
tending  to  show,  and  from  which  tlie  jury  could  have  found, 
that  the  nerve  was  caught  prior  to  or  :it  tlie  time  of  defend- 
ants' first  visit.  We  shall  not  rei)eat  the  evidence  tending 
to  BO  show.  There  was  a  conflict  in  the  testimony  which 
made  this  a  jury  question.  What  we  have  jost  said  dis- 
poses of  the  fl)!?ignments  of  error  wherein  it  iR  thought  that 
the  court  erred  in  submittinfr  the  first  and  fifth  specifica- 
tions of  n^ligence. 

II.     tn  Home  of  the  amgnments  of  er- 
^'  SiMou^'vi.        "^fi  complaint  ia  made  that  expert  witnesses 
?h?Mcni  "qmS'-      were  allowed  to  base  their  answers  upon  hy- 
icttMrn ''to' "      potlietical  questiona  which  did  not  assume 
flic  ff»ct«.  Imt  made  i-eTereuce  to  all  the  evi- 
dence in  the  case.     The  witness  Dr.  Bops,  testifying  on  the 
subject  of  how  long  it  would  take  lymjih  to  harden  into 
bone,  was  asked  the  following  question  : 

'*Q.  In  a  case  of  a  man  such  as  the  plaintiff,  61  years 
of  age,  and  of  previous  good  health,  in  a  person  such  as  the 
plaintiff  was  in  July.  1912,  as  shown  by  the  evidence  in  this 
case,  about  how  long  would  it  take  in  this  case?"  (Ob- 
jected to  as  incompetent.  Irrelevant,  and  immaterial,  and 
assuming  evidence  not  in  this  record,  and  T  am  interpret- 
ing the  evidence  as  I  remember  it.  Overmled.)  A.  Four 
and  one-half  or  five  weeks,  everything  being  equal." 

It  is  doubtful  whether  the  objection  made  raises  the 
question  now  argued.  We  have  repeatedly  held  that  the 
objection  "incomnetent,  irrelevant,  and  immaterial"  is  not 
'jnfHctently  specific,  where  the  objection  is  overruled,  to 
raise  any  question  for  review ;  that  it  must  be  stated  where- 
in the  question  is  incompetent,  irrelevant,  or  immaterial. 
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Tbe  only  claim  tliat  could  be  made  thnt  the  objectioo  does 
state  wherein  the  question  is  mo  is  that  it  aBsumea  evidence 
not  in  this  record.  It  is  not  quite  fair  to  the  trial  court 
or  to  litigants,  to  single  out  a  single  question  in  a  long  ei- 
amlnatioQ  of  a  witness  without  taking  into  consideration 
the  entire  situation.  In  the  instant  case,  Dr.  Ross  had 
been  examined  at  great  length  before  the  question  now  be- 
ing considered  was  asked.  Thirty  pages  of  the  abstract  are 
taken  up  with  his  testimony  prior  to  that  time.  A  hypo- 
thetical question  taking  up  three  pages  of  the  printed  ab- 
stract had  been  propounded  to  him,  which  ttegins : 

"Q.  In  the  vase  of  a  man  of  the  size  and  general  ap- 
pearance of  the  plaintiff  in  this  action,  of  about  60  years 
of  age,"  etc. 

Then  follow  the  facts  which  plaintiff  claims,  and  tbo 
court  ruled,  had  beeu  properly,  shown.  Appellants  assuine 
that  the  question  just  set  out  requires  the  witness  to  base 
his  opinion  upon  all  the  evidence  in  the  case ;  and  the  a.ses- 
cited,  or  many  of  them,  are  cases  wherein  witnesses  were 
asked  to  give  their  opinion  based  upon  all  the  evidence  in 
the  case,  or  upon  all  tbe  evidence  of  a  witness  which  tbe 
expert  witness  had  heard,  or  similar  situations.  But  we 
think  the  question  here  was  not  so  broad.  A  fair  interpret 
ation  of  the  question  is  that  the  phrase  "as  shown  by  the 
evidence  in  the  case"  refers  to  plaintiff's  age  and  pre- 
vious good  health  as  the  evidence  shows  he  was  in  Jnly, 
1912.  Appellants  cite,  among  other  cases  on  this  propo- 
sition, ifanufacturers'  Accident  Indemnity  Co.  v-  Dorgan,  58 
Fed.  945,  949;  People  v.  McBlvaine,  (N.  y.)  24  N.  E.  465; 
ffocncrtJ.  ffocA,  84III.  408;5Encyc.  of  Ev.  618,  619;andtlie 
following  Iowa  cases :  Smith  v.  Hickenbottom,  57  Iowa  T38; 
State  V.  Watson,  81  Iowa  380.  In  one  of  the  foregouig 
cases,  a  witness  was  asked  to  give  bis  opinion  based  upoo 
all  the  testimony,  etc.  Another  was  asked  to  take  all  the 
facts  as  he  understood  them.     It  is  true,  of  course,  as  cob- 
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tended  by  appellauts,  that  the  jury  are  entitled  to  know  the 
facts  upon  which  a  witness  bases  bis  opinion,  and  it  U  noc 
proper  for  a  wituess  to  base  an  opinion  upon  his  memory 
of  what  the  evidence  was,  or  to  trench  upon  the  province  of 
the  jury,  and  to  determine  what  facta  are  eetablished.  As 
said  in  the  Wataon  case,  supra,  where  the  facts  upon  which 
the  opinion  is  to  be  baaed  are  in  dispute,  the  hypothetical 
form  of  question  should  be  used.  In  that  case  it  was  held 
that  there  was  no  error  in  overraling  the  objection,  because 
the  testimony  of  the  witness  who  described  conditions  was 
undisputed.  Furthermore,  Dr.  Ro?s  had  already  testified, 
and  without  objection,  that  the  lymph  thrown  out  in  tbe 
reparatory  process  would  harden  to  the  conaiatency  of  gris- 
tle in  aboiit  three  weeks,  in  a  young  person,  and  in  an  old 
person,  five  weeks,  before  it  is  safe  to  turn  it  loose,  which 
is  substantially  the  same  as  his  answer  to  tbe  question  now 
under  consideration.  It  is  quite  clear  to  us  that  no  prej- 
udice could  have  resulted  from  this  answer. 

TIL     The  third  assignment   relates  to 

^  opYn'iSS'^ii-        the  B!tme  matter,  and  is  argued  with  the" 

ib°ticBi''ques-     other.     It  refers  to  another  question  asked 

tlon ;   impnirKT      , ,  , ,  t^      ^  mi  i 

nsBumpuoB  or  the  (^aiiie  witness,  Dr.  Ross.  Tbe  record  as 
to  this  is  as  follows: 
"Q.  Do  you  have  in  mind  or  remember  his  statement 
as  to  the  character  of  manipulation  made  by  him  in  his 
examination  of  Mr.  Ingwersen's  arm  by  him  in  his  office  on 
September  9  and  September  11,  1912?  (Mr.  Dntcher:  Ob- 
jected to  as  incompetent,  irrelevant,  and  immaterial,  wheth- 
er he  knows  or  not,  not  the  proper  way  to  assume  the  facta 
for  the  purpose  of  the  question.  The  Court:  Overruled. 
Defendant  excepts.)  Q.  In  a  case  of  a  patient  such  as 
Mr.  Ingwersen,  the  plaintiff,  and  who  received  an  injury 
such  as  is  stated  in  the  previous  hypothetical  question,  and 
who  on  the  9th  day  of  September  and  on  the  11th  day  of 
September,  1912,  was  examined  by  Dr.  I^eytze,  stripped  on 


998  Inoweksen  v.  Cahr  &  Brannon.       [ISO  Iowa 

both  occasions  and  the  arm  inaoipolat^.  would  'thew  be 
any  chance  or  liability  that  the  maeculospirai  nerve  wonid 
be  caught  between  the  two  fragments  of  the  bone  becanw 
of  theae  manipulatiouB ?  f.Tndge  Connor:  Objected  to  as 
speculative  and  argumentative,  and  atiBUming  a  'fact  not 
shown  b.v  the  evidence.  The  (I'ourt:  Overmled.  Defend- 
ant excepts.)  A.  I  do  not  think  there  wonld  be  any 
chance,  because  it  >woiild  haveipractically  all  that  time  for 
nature  to  make  the  provisional  callous,  nnd  I  do  not  see 
how  it  could  get  in  there." 

The  complaint  here  is  as  to  the  first  part  of  the  ques- 
tion, as  to  whether  witness  hnd  in  mind  or  remembered 
l>r.  Le.vtze's  statement  as  to  the  chanTcter  of  manipulation 
made  bv  him.  It  is  not  quite  clear  whether  the  examiner 
intended  to  waive  the  first  part  of  the  qnestion  and  fmme 
a  new  one  by  the  latter  part,  or  whether  it  was  intemled 
as  a  niodiflctition  of  the  first  part  of  the  question.  Tiie  an- 
swer is  responsive  and  pertinent  to  the  latter  part  as  a 
complete  question.  In  this  latter  part  of  the  question, 
reference  is  made  to  the  arm's  being  manipulated.  This 
question  was  also  propounded  after  the  hypothetical  ques- 
tion had  been  asked  and  answered  by  this  witness.  The 
hypothetical  question  referred  to  the  examination  and  ma- 
nipulation of  Dr.  Lej-tze;  furthermore,  l>r.  Leytze  described 
the  manipulation,  and  his  evidence  as  to  what  he  did  in  that 
respect  seemii  to  be  undisputed.  The  answer  being  now 
considered  shows  that  T>r.  ^Koss  did  not  think  the  nerre 
could  get  in  between  the  ends  of  the  bone  at  the  time  Dr. 
I.«ytze  examined  and  manipulated  the  arm,  because  the  cal- 
lous around  the  ends  of  the  broken  bone  would  prevent  it 
Thi^  would  he  true  regardless  iff  the  character  of  Dr. 
Leytae's  manipulations,  unless  the  bonee  were  then  again 
broken  apart.  We  do  not  understand  appellants  to  claim 
that  this  WHS  done,  at  least  not  until  the  cutting  in  opera- 
tion was  had  after  the  manipulations. 
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IV.     Another  question    argued    in    the 
3.  RriMNoa :  rei-    same  coDiiection  is  in  ragard'  to  the  follow- 
question : 

"Q.  In  a  case  audi  as  the  case  of  the 
plaintiff  in  this  action,  are  there  an^  symp- 
toms that  the  arm,  muscles  or  nerves  were  stretched  to  the 
extent  of  cauaing  the  paralysis  to  all  of  the  extensor  mus- 
cles, and  of  causing  the  loss  of  fusibility  which  has  ex- 
isted in  the  plaintiff's  ami  up  to  this  time?  {The  same 
objection  was  made,  and  for  the  further  reasoos  that  it  as- 
sumes facts  that  are  not  shown.  Overruled.)  A.  There  are 
DO  symptoms  of  that  kind  present." 

The  prior  objection  was,  "lucompetent,  irrelevant,  im- 
material, and  not  rebuttal,  and  that  the  opinion  is  asked 
that  are  assumed  in  the  c|uestion."  The  discussion  at  this 
point  betweoi  counsel  and  tlie  court  was  whether  the  evi- 
dence was  rebuttal.  Defendants  claimed  that  plaintiff's 
condition  as  to  the  injury  to  the  nerve  and  loss  of  sensa- 
tion were  from  other  causes  than  that  claimed  by  plaintiff, 
such  nn  that  the  nerve  tad  been  cut  or  stretched.  The  an- 
swer is  based  upon  what  Dr.  Ros^  learned  from  examina- 
tion of  plaintiff  and'  tests  performed  by  him  at  a  former 
time,  and  he  says  ho  found  the  condition  about  the  same 
at  the  trial. 

As  before  stated,  the  roL-ord  is  voluminous,  aud  the 
medical  witnesses  were  examined  at  great  length  and  mi- 
DQtely,  and  the  matters  were  gone  over  again  aud  again 
upon  different  theories  of  the  medical  witnesiws  and  of  coun- 
sel. Those  having  hiid  experience  in  the  trial  of  such 
cases  know,  we  think  it  is  »afe  to  sny,  thai  queations  are 
often  framed,  particularly  in  the  later  stages  of  a  long 
trial,  with  reference  to  what  has  gone  before,  and  in  sueh 
a  situation,  the  witness,  the  court,  and  counsel  understand, 
generally  at  least,  the  purpose  of  the  question,  and  what 
particular  theory,  or  phase  of  the  evidence  which  has  been 
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iotroduced,  ie  sought  to  be  met.    A  queBtion  staoding  bv 
itself  may  not  be  clear. 

V.    Errors  4,  11,  aad  13  may  be  con- 
i.  etwihcb:  doe-   j^idercd  together.     They  relate  to  questions 
wo°k8-  "medicaJ   ''^''*'^  medical  experts  as  to  what  medical 
"wiehTnM^'^'        authorities    teach.     Appellants'    proposition 
\h  that  it  is  not  competent  to  ask  an  ex- 
pert, in  the  examination  in  chief,  what  the  medical  author- 
ities  teach  on   a  given   point.     One  of  phtintiff's   medicnt 
wjtnesses  was  asked  on  a  re-examination  the  following: 

"Q.  I  will  ask  you  whether  or  not  you  know  what  is 
the  result  of  a  given  number  of  operntion,^  performed  in 
this  way  as  reported  either  by  members  of  the  medical  pro- 
fession through  journals,  text  books  or  in  any  other  way, 
giving  a  table  of  results  in  a  given  number  of  cases  operated 
upon,  whether  sutured  or  pressed  upon  or  wounded  so  as  tn 
make  the  suturing  ojitration  necessary.  (.Mr.  l>utcher:  The 
same  objection,  the  objection  being  that  the  question  is  in- 
competent, irrelevant  and  immaterial  for  the  reason  that  il 
doesn't  appear  that  the  doctor  knows;  he  says  that  it  is 
something  he  has  beard  somebody  else  say.  The  ("onrt: 
Overruled.  Defendant  excepts.)  A.  I  do.  Q.  You  niav 
state  the  result  of  said  operations.  (Mr.  Dutcher:  The 
same  objection.  The  Court:  Overruled.  Defendant  ex- 
cepts.) A.  In  80  cases  operated  upon,  statistics  compiled 
■show  that  there  are  30  recoveries.  Mr.  Dutcher;  Yon  are 
quoting  now  statistics  that  yon  got  out  of  a  book?  A. 
Yes,  sir.  {Mr,  Dutcher:  Move  to  strike  out  the  answer  as 
incompetent  and  hearsay  and  not  the  best  evidence.  Mr. 
Evans:  We  certainly  have  a  right  to  show  statistics  from 
any  source  in  the  medical  profession.  The  Court:  If  as 
a  matter  of  fact  this  witness  read  the  text  books  himself 
and  gained  his  knowledge  in  that  way,  he  would  be  compe- 
tent to  tell.  Defendant  excepts.)  A,  The  text  books  of 
surgeons,  aided  by  Dr.  Tl<'vin,  give  80  cases  of  suture,  ron- 
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Ding  from  11  to  18  jears ;  30  uf  theiu  were  isuccessful,  34  of 
them  were  improved  to  a  certain  extent,  and  16  were  fail- 
ures. The  failures  were  inelderly  perBons.  (Mr.  Dutcher: 
Move  to  strike  out  the  auswer  as  incompetent,  irrelevant 
and  immaterial,  and  hearsay  and  not  the  best  evidence. 
The  Court:    Overruled.    Defendant  excepts.)" 

Br.  Fairchild,  a  witness  for  the  defendant,  after  he  had 
given  tEstlmou;  comprising  24  pages  of  the  abstract,  15  of 
which  were  on  direct  examination  by  defendant,  was  asked, 
on  cross-examination,  this  question : 

"Q.  I  will  ask  you  this  question,  Doctor:  Isn't  it  a 
fact  that  it  is  recognized  generally  by  medical  and  surgical 
authorities,  and  so  stated  in  all  of  the  standard  works  along 
this  line,  that  the  daugcr  of  the  musculospiral  nerve  be- 
coming involved  in  between  the  fragments  is  one  of  the 
dangers  of  a  fracture  of  the  surgical  neck  of  the  humerus? 
(Mr.  Dutcher:  Objected  to  as  incompetent,  irrelevant,  and 
not  the  best  evidence  and  not  cross-examination.  The 
Court:  Overruled.  Defendant  excepts.)  A.  In  case  of 
great  violence,  the  fragments  of  the  bone  might  injure  or  do 
damage  to  the  musculospiral  nerve.  Q.  But  in  case  that 
the  ner\e  does  become  involved  between  the  two  ends  of 
the  fracture  bone,  isn't  it  true  that  all  of  the  medical  au- 
thorities agree  that  that  is  one  of  the  frequent  causes  of 
nonunion?  (Mr.  Dutcher:  The  same  objection.  The 
Court:  Overruled.  Defendant  excepts.)  A.  Yes,  sir, 
where  violence  affects  soft  tissues  along  down  the  bone, 
but  I  do  not  remember  of  seeing  where  the  musculospiral 
nerve  alone  got  in  there." 

Dr.  Can-,  a  witness  for  defendant,  was  asked  on  cross- 
examination  : 

"Q.  Do  not  all  of  the  medical  authorities,  the  stand- 
ard medical  authorities  and  sui^ical  authorities,  teach  vou 
that  there  is  grave  danger,  in  a  fracture  located  where  this 
fracture  was  located,  of  the  musculospiral   nerve  being 
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caught  betweeu  the  fragments  of  the  boue — don't  the  cn- 
thorities  so  hold?  (Mr.  Dutcher:  Objected  to  as  an  in- 
comitetent  attempt  to  get  hearsay  eridenee  before  the  jary, 
and  not  cross-examination.  The  Court :  Overruled.  De- 
fendant excepts.)  A.  There  is  danger  of  the  mTtseulospi- 
ral  nerve  being  caught  lower  down,  hardh-  possible  to  be 
caught  up  there.  Q.  And  do  ntrt  all  the  standard  author- 
ities BO  hold?  (Mr.  Dutcher:  Tlie  same  objection.  The 
Court:  Overruled.  Defendant  excepts.)'  A.  Tbey  hold 
that  there  ia  risk  of  the  mnsculospiral  nerve  being  caught.'" 
It  will  be  observed  that  some  of  these  questions  were 
3ske<l  on  re-exanii nation  of  plaintiffs  witneasee,  others 
were  cross-examination  of  defendants'  witnesses,  and  none 
of  them  in  chief,  as  contended  by  appellants.  Appellants  cite 
Etzkorn  v.  Oettcein,  142  Iowa  107,  Bixby  i:  Omaha  rf  C.  B. 
R.  d  B.  Co.,  105  Iowa  293.  State  v.  Petergon,  110  Iowa  «41. 
2  Encyc.  of  Ev.  589,  Btatc  v.  Blackbuin,  1S6  Iowa  743,  747. 
to  the  jiropoRition  that  medical  works  are  not  admissible 
in  evidence.  That  this  is  the  general  rule,  there  is  no  doubt, 
but  there  are  some  exceptions.  It  may  be  that  a  medical 
witness  giving  an  opinion  based  upon  his  reading,  rather 
than  his  personal  experience,  might  be  asked,  on  cross- 
examination,  in  regard  to  the  teachings  of  the  authoritiei<. 
to  test  the  uccunicy  of  the  witness"  knowledge;  or,  should 
such  n  witness  refer  to  a  particular  authority  as  sustaining 
his  theory,  such  authority  might  be  used  as  impeaching,  if 
it  should  turn  out  that  the  authority  did  not  sustain  the 
theory  of  the  witness;  or  Jf  opposing  counsel,  on  cross-ex- 
amination, should  proceed  along  n  certain  line,  referi-ing 
to  medical  authorities,  the  door  might  be  opened  for  re- 
examinittinu  in  regard  to  medical  books.  There  may  be 
ether  exceptions.  Appellants  also  cite  Rtate  v.  Winter,  72 
Iowa  627-032,  to  the  point  thiit  it  is  not  competent  to  ask 
0  physician,  as  an  exj)ert,  in  the  examination  in  chief,  what 
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the  medical  authorities  teacii  on  a  given  point.  Id  that 
caee  it  wag  said: 

''It  would  be  admissible,  perhaps,  on  the  cross-exam- 
iuatiou  of  a  medical  expert,  to  inquire  of  him  as  to  the 
teachings  of  the  authorities  in  bis  profession.  The  object 
of  such  examination,  however,  would  be  to  test  tbe  accuracy 
of  tbe  expert's  knowledge.  But  the  question  in  this  case 
was  asked,  not  with  this  in  view,  but  for  the  purpose  of 
proving  that  the  theory  in  question  is  taught  by  tbe  au- 
thorities." 

It  was  also  said  in  that  case,  at  page  632: 

"But  the  works  themselves  were  admissible  in  evidence, 
and  they  are  the  only  competent  evidence  of  what  they 
teach." 

This  last  is  contrary  to  the  later  holdings.  The  three 
qaestions  now  under  consideration  standing  by  themselves 
would  be  improper,  and  we  are  inclined  to  think  that  the 
trial  court  did  not  hold  the  examiuntion  in  regard  to  med- 
ical books  as  close  to  the  rule  as  it  should.  As  already 
stated,  there  was  a  large  number  of  med- 

6.  appkal  and        ical   witnesses  teNtifvinc  in   tliis  case,  and 
isror:    parttfF 

f«e"/mr°  emu  *''^  examination  waa  at  great  length,  as  to 
Sret^'offtiidsr.  fovae  of  them  at  least.  It  should  be  said 
that  the  record  shows  that,  prior  to  the 
time  thp  three  tiuestions  now  under  considemtion  were  pro- 
pounded, defendants  had,  in  a  large  number  of  fustances, 
propounded  similar  questions.  One  of  these  was  in  defend- 
ants' cross-examination  of  Doctors  Leytze  and  Ross,  early 
in  the  trial,  and,  so  far  as  we  are  able  to  discover,  defend- 
ants were  the  first  to  start,  this  line  of  inquiry.  Others 
were  in  the  direct  examination  of  at  least  three  of  de- 
fendants' own  witnesses.  Two  or  three  of  such  questions 
will  be  given  as  illustrations.  Dr.  Leytze  was  asked  by 
defendants : 

"Q.    Isn't  it  trne  that  high  medical  authority  pro- 
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claims  that  the  operation  can  better  be  performed  after 
a  couple  of  months  than  before?" 

■  Again,  in  the  cross-examination  of  Dr.  Ross,  defend- 
ants' counsel  asked : 

"And  it  is  tlie  judgment  of  surgeons  in  excellent  stand- 
ing in  jour  profession,  specialists  along  this  line,  that  you 
are  justified  in  waiting  for  months  before  you  perform  an 
operation  to  determine  whether  the  nerve  will  clear  it- 
self up  or  not  or  paralyze?" 

Dr.  Rowse,  defendants'  witness,  testified  on  direct  ex- 
amination : 

"There  is  a  case  on  record  that  was  restored  after  pa- 
ralysis of  26  years,  and  the  authorities  teach  us  that,  if  a 
severed  nerve  is  sutured  two  or  three  years  afterwards,  the 
nerve  regeueratee." 

Again,  one  of  the  defendants  testified  that  he  read  up 
on  the  authorities,  and  was  asked  by  his  counsel,  "Q.  Do 
the  authorities  you  have  consulted  confirm  your  judgment?'' 

And  so  on.  The  record  does  not  show  that  plaintiff 
objected  to  these  questions  put  by  defendants,  as  perhaps 
he  should  have  done.  The  record  shows  that  no  effort  wa» 
made  by  plaintiff  to  introduce  medical  works  in  evidence 
or  to  read  from  them.  Plaintiff  cites  Cronk  c.  Wabaah  R. 
Co.,  123  Iowa  349;  State  v.  Donovan,  128  Iowa  44;  Etitch 
inson  v.  State,  19  JJeb.  262;   Underbill  on   Ev.,  page  274. 

While,. as  aaid,  the  trial  court  may  not  have  held  as 
closely  to  the  rule  in  ail  cases  as  it  should,  we  would  not. 
under  the  circumstances,  reverse  because  of  the  rulings  on 
the  three  objections  now  under  consideration.  Since  the 
case  must  be  reversed  on  other  grounds,  doubtless  on  n 
retrial  the  rule  will  be  more  strictly  observed. 

Another  error  assigned  is  that  the  jury 
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tim'niiK'mBtr-    porflted  in  hypothetical  questions,  and  that 
rtauty  of  fart*  ^jj^  materiality  of  such  facts  is  a  qnestioii 
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to  be  deteraiined  by  tbe  court.  In  this  counection,  Instruc- 
tion Ko.  20  is  complained  of.    It  is  as  follows : 

"XX.  Certain  questions  have  been  propounded  to 
witnesses  which  are  known  as  hypothetical  questions,  and 
the  testimony  of  the  witnesses,  in  some  instances  in  this 
case,  is  based  upon  such  hypothetical  questions,  or  upon 
facts  assumed  for  the  purposes  of  tbe  trial,  and  presented  in 
some  other  form.  And  jou  are  instructed  in  this  connec- 
tion that  you  are  not  to  take  for  granted  that  the  state- 
ments contained  in  tlie  bypotbetical  questions  which  have 
been  propounded  to  the  witnesses  are  true.  Upon  the  con- 
trary, you  are  to  carefully  scrutinize  the  evidence,  and  from 
the  evidence  determiue  what,  if  any,  of  the  averments  are 
true.  Should  you  find  from  the  evidence  that  some  of  the 
material  statements  therein  contained  are  not  correct,  and 
they  are  of  puch  a  charactor  as  to  entirely  destroy  the  re- 
liability of  opinions  based  upon  tbe  hypotliesis  stated,  you 
may  attach  no  weight  whatever  to  tlie  opinion  ba.%d  there- 
on; you  are  to  determine  from  all  the  evidence  in  the  case 
what  tbe  real  facts  are,  and  whether  or  not  they  are  cor- 
rectly ntato<l  in  the  hypothetical  question  or  questions.  I 
need  hardly  remind  you  (for  it  will  suggest  itself  to  your 
minds)  that  an  opinion  based  upon  an  hypothesis  wholly 
incorrectly  assumed,  or  incorrect  in  its  material  facts,  and 
to  such  an  extent  as  to  impair  the  value  of  the  opinion,  is 
of  little  or  no  value," 

The  complaint  is  as  stated  in  the  error  aKsigned,  which 
has  just  been  referred  to.  Appellants  cite,  as  holding  that 
ther  instruction  is  erroneous,  Stanle;/  r.  Taylor,  160  Iowa 
427,  at  430;  Burk  v.  Reese,  143  Towa  4ft8;  BnV  r.  tikinner. 
1,14  Iowa  298,  at  310. 

Following  these  cases  and  others,  the  majority  are 
of  opinion  that  the  instruction  in  the  instant  case  is  er- 
roneoue,  and  that  the  case  must  be  reversed  for  that  reason. 
For  myself,  I  am  inclined  to  think  that  the  rule  as  laid 
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down  in  some  of  the  later  cases  is  too  technical,  and  I 
would  he  inclined  to  affirm,  so  far  ae  the  objection  now- 
made  to  this  instruction  is  concerued.  In  Stutsman  v. 
Shaipltss,  125  Iowa  342,  we  said: 

"It  will  not  do  to  allow  juries  to  say  what  facta  were 
moteriiil  in  securing  the  opinion  bf  the  medical  expert, 
and  to  what  extent  a  variance  would  have  changed  his 
opinion.  The  only  safe  rule  is  to  reject  the  opinion  unless 
the  facts  hypothetical  I  v  stated  are  established  by  the  evi- 
dence. If  a  portion  of  the  facta  are  to  be  eliminated,  the 
witness,  and  not  the  jury,  should  be  permitted  to  estiia»te 
the  difference  this  change  would  effect  in  the  opinion  he 
has  expressed." 

And  in  Ball  v.  Skinner.  134  Iowa,  at  .110.  it  was  held 
that  the  materiality  of  the  facts  is  a  matter  for  the  court 
alone,  and  the  jury  is  bound  to  assume  that  any  fact  or 
circumstance  allowed  in  evidence  by  the  trial  court  is 
material  and  entitled  to  consideration.  Sub^taDtially  the 
same  thing  has  been  said  in  other  cases.  This  must  mean, 
it  seems  to  me,  that  every  fact  assumed  in  the  hypothetical 
question  must  be  found  by  the  jury  to  have  been  established 
by  the  evidence,  else  no  weight  whatever  shall  be  givcD  to 
the  opinion  of  the  witness.  In  the  instnnt  case,  the  trial 
court  twice  held  that  evidence  contained  in  the  hypothet- 
ical question  was  material;  first,  by  permitting  the  dif- 
ferent witnesKca  to  testify  to  the  different  cireumstancea, 
and  again  in  permitting  the  h,v]jothetical  question  con- 
taining all  such  matters  to  be  answered.  Appellants  ob- 
jected to  the  hypothetical  question  on  the  grounds,  among 
others,  that  it  was  immaterial,  and  that  it  stated  facts  of 
which  there  wns  no  evidence, 

I  concede  that  every  fact  which  i»  really  material  and 
upon  which  the  expert  bases  his  opinion  should  be  proved- 
And  yet  everyone  with  experience  in  such  matters  knows 
th&t  in  actual  practice,  scarcely  a  single  hypothetical  qi)«- 
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tioD  IB  ever  ptopouQcleil  tbat  <lue»  nut  coutain  some  matters 
whidi  ai-e  really  not  material  at  all,  and  that  a  jury  ez- 
eroining  their  common  mnse  would  know  that.  Much  de- 
pends upon  the  skill,  accuracy  and  care  of  counsel  in  fram- 
iag  tbeir  hypothetical  <|ue8tiou.  To  tell  a  jury  in  an  in- 
struction that  every  fact  iu  a  hypothetical  question  mnst 
be  proved  exactly  ae  put,  would,  in  every  case,  if  followed 
by  the  jury,  result  in  the  jury's  disr^arding  the  opinion 
of  every  expert  witneaa.  In  evefy  case  of  this  kind  there 
are  a  few  really  important  and  material  questions.  The 
jury  arc  informed  of  theme  at  the  commencement,  in  the 
opening  statements,  and  the  case  is  developed  by  the  evid- 
ence with  these  questions  in  view,  the  attorneys  on  either 
side  argue  these  questions  to  the  jury,  and  the  court  in- 
Etnicts  upon  them.  Many  matters  creep  in  which  are 
merely  preliminary  and  explanatory  of  these  main  facts. 
In  the  instant  case,  one  of  the  hypothetical  questions  con- 
tains matters  such  as  these:  It  assumes  that,  when  plaiu- 
Uff  was  examined  and  operated  upon  by  Dr.  Leytze  in 
t^ioux  City,  he,  plaintiff,  was  stripped  to  the  waist;  and  such 
is  the  evidence.  But  suppose  the  hypothetical  question 
read  as  stated,  and  the  proof  showed  that  plaintiff  was 
stripped  to  his  feet,  what  possible  difference  could  that  make 
when  the  examination  made  was  as  (o  plaintiff's  arm?  In 
such  a  case,  could  it  possibly  make  any  difference  in  the 
opinion  of  a  medical  witness,  and  for  such  a  variance 
should  the  jury  be  told  that  no  weight  whatever  should  be 
given  to  the  opinion  of  the  expert,  or  should  they  be  allowed 
to  use  their  common  senw'^  Again,  one  of  the  hypothet- 
ical questions  assumes  that  the  pieces  of  Mhiugle.  which 
were  used  as  splints,  were  about  two  inches  wide  by  about 
six  inches  long.  Suppose  the  evidence  was  that  they  were 
abont  three  inches  wide  and  seven  inches  long.  Appellants 
concede  in  argument  that  no  complaint  is  made  of  the 
splints.     Should   such    a    variance,    which,    under   the   cir- 
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outnstauces,  oould  uot  be  material,  either  to  the  surgeon 
basing  his  opinion  thereon  or  in  the  consideration  thereof 
by  the  jury,  have  the  effect  to  destroy  the  opinion  of  tite 
witness?  From  the  numerous  conflicting  decisions  on  thin 
question,  I  aro  unable  to  see  how  it  is  possible  for  a  trial 
court  to  frame  an  instruction  that  would  be  Any  help  to 
the  jury,  and  that  there  ix  nothing  to  do  but  to  siniph 
say,  in  so  many  words,  that  everything  stated  in  the 
hypothetical  question  is  hiaterial  and  must  be  proved  ta 
put.  and  if  it  is  not  so  proved,  the  jury  will  not  give  any 
weight  to  the  opinion  of  the  expert.  I  shall  refer  to  some 
of  our  cases,  but  not  attempt  to  review  all,  or  any  con- 
siderable number  of  them.  In  How€  v.  Rwharda,  112  Iowti 
220,  at  2.11,  a  number  of  instructions  were  referred  to,  and 
in  one  of  them,  referring  to  hypothetical  questions  to 
experts,  it  was  said  that  the  court  instructed  to  the  effect 
that,  unless  the  hypothesis  was  established  in  each  material 
and  important  part,  no  weight  should  be  given  to  the 
opinion  of  the  witness.  The  opinion  states  that  the  in- 
structions as  a  whole  were  a  clear,  concise,  correct,  and 
logical  submission  of  the  law  of  the  case.  This  case  is  not 
referred  to  in  the  later  cases  and  has  not  been  expressly 
overruled,  so  far  as  I  am  able  to  find.  In  State  v.  Watton. 
81  Iowa  380,  385,  the  jury  were  instructeol  that,  to  render 
opinions  of  physicians  based  on  hypothetical  questions  of 
any  value,  all  the  material  facts  embraced  in  the  question 
must  have  been  established,  and  so  foi'th.  The  case  was 
aftlrmed,  the  court  saying  that  the  instruction  was  cor- 
i-ect,  and  that,  if  defendant  desired  an  instruction  more 
specific  as  to  the  facts,  he  should  have  asked  for  it.  In 
Kiraher  v.  Rirahei;  120  Iowa  337.  342,  the  jury  were  told 
that,  if  they  found  that  such  statements  of  facts  are  in 
material  and  important  parts  incorrect  unfair,  partial, 
and  untrue,  then  they  shnuld  attach  little  or  no  weifcht 
to  such  testimony.    The  court  said  the  instruction  wonld 
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bave  been  uoobjeutioDable  had  the  eoui-t  said  that  the 
answerij  or  opioions  are  of  no  value.  In  Bever  v.  Spangler, 
93  Iowa  570,  at  603,  Mr.  Justice  I>eeiner,  speaking  for  the 
conrt,  said: 

"It  is  also  contende<l  that  many  of  the  facts  assumed 
ID  the  hypothetical  question  are  irrelevant  and  immaterial 
and  have  no  tendency  to  establish  ansouDdneBs  of  mind. 
No  doubt  many  of  these  circumstances,  in  and  of  them- 
selves, bad  no  direct  tendency  to  show  iusanity.  But  they 
were  a  part  of  the  testator's  history,  and,  when  taken  in 
connection  with  the  other  <;ircumstance!i,  were  proper  to 
be  considered  as  showing  his  <'onditlon  of  mind." 

This  but  confirms,  1  think,  my  statement  that  usnaily 
some  of  the  facts  in  a  b^iwthetical  question  are  not  really 
material,  and  yet  are  preliminary  or  explanatory.  In  the 
same  case,  at  page  610,  it  appears  that  an  instruction  wait 
asked  and  refused  to  this  effect: 

"Where  medical  cxi)ert  testimony  is  received,  based 
upon  a  purely  hypothetical  statement  of  facts,  "  •  *  if 
it  turns  oot  that  such  liypothetical  statement  of  facts  is,  in 
material  and  in  important  particulars,  incorrect,  unfair 
partial,  and  untrue,  a  jury  in  such  case  should  attach  no 
weight  whatever  to  the  answers,"  etc. 

Of  this  instructiuu  the  court  said,  "That  the  instruc- 
tion asked  presented  a  correct  rule  of  law  there  can  be  no 
doubt,"  and  cited  In  re  Will  of  Norman.  72  Iowa  84,  88; 
Hal!  V.  Rankin.  87  Iowa  261.  In  passing,  it  may  be  re- 
marked that,  in  iny  opinion,  in  many  cnseH  the  hypothet- 
ical <iuestions  ui-e  unfair  and  partial — shaded  by  stating 
the  fads  as  strong  as  the  strongest  witness  puts  it.  and 
by  omitting  some  of  the  tinfavorable  circumstances.  I 
shall  refer  to  this  again  in  a  moment,  in  a  further  reference 
to  the  Heaseniui  case.  I  understand  the  rule  is  supposed 
to  be  that  all  of  the  facta  must  be  fairly  stated.  The  ques- 
tien  in  the  Bever  case  was  an  to  whether  it  was  reversible 
vol.  180  Ia.— 64 
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error  to  refuse  tlie  instruction.  lu  the  Bever  case,  at  611, 
the  court  quoted  from  another  case,  in  regard  to  another 
feature  of  the  instruction,  however,  that  the  court  nmst 
trust  somewlmt  to  the  common  sense  of  jurors.  That 
reninrk  appliex,  as  before  stated,  to  queBtiong  of  the  char- 
acter being  now  discussed. 

In  State  c.  Seaseniiis.  165  Iowa  415,  the  court  in- 
structed that,  before  the  jury  could  give  any  weight  what- 
ever to  expert  testimony,  they  must  first  find,  from  the 
evidence,  that  the  facts  upon  which  it  is  iKiaed  are  sa\y 
stanttally  true.  The  instruction  was  approved,  and  the 
words  "substantially"  and  "materially"  distinguished.  It 
appears  to  me  that  there  is  but  little  difference;  that  is, 
that  the  two  words  would  impress  a  jury  in  about  the  saiDe 
way,  I'nder  such  an  instruction  as  was  api»^)ved  ia  the 
Bcaseniiis  case,  the  jury  could  well  find  that  some  of  the 
minor  matters  containe<l  in  the  hypothetical  question  bad 
not  been  established,  and  yet  give  weight  to  the  opiniooE 
of  the  experts.     It  was  further  said  in  that  ease : 

"A  recitation  of  the  evidence  in  a  question  to  an  ex- 
pert witness  may  include  all  that  has  bearing  upon  the 
cose,  it  may  include  that  which  has  not  been  proven,  or  ii 
may  omit  some  parts  which  should  be  included.  The  in- 
struction did  no  more  than  to  tell  the  jury  that  all  that 
which  served  as  a  basis  for  the  question  must  be  substan- 
tially true  or  proven,"  etc. 

It  seems  to  me  that  this  leaves  some  of  these  matters 
to  the  jury  just  as  much  as  though  the  words  "material" 
and  "important"  had  been  used,  inetead  of  ■■substantial" 
or  "substantially."  In  the  instruction  now  being  con- 
eidered,  the  jury  were  told  that  they  were  not  to  take  for 
granted  that  the  statements  contained  in  the  questions 
are  true,  but  that  they  should  carefully  scrutinize  the 
evidence  and  detemiine  what,  if  any,  averments  are  true, 
and  that,  if  the  jurv  should  find  that  some  of  the  materia! 
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Btatemeuts  are  not  correet,  and  of  sacli  a  character  as  to 
entirely  destroy'  the  reliability  of  opluionB  based  apon  the 
hypothesis  stated,  the  jury  may  attach  no  weight.  The  use 
of  the  word  "may"  may  be  objectionable,  because  the  jnpy 
should  have  been  told  directly  that,  under  such  circum- 
stanres,  tbey  should  give  no  weight  tn  such  opinions;  but 
that  question  ia  not  raised  on  this  appeal.  In  the  last 
clan^e,  the  instruction  reads  that  an  opinion  bneed  upon 
a  hypothesis  wholly  iucorrectly  assumed,  or  incorrect  in  its 
materia]  facta  to  such  an  extent  as  to  impair  the  value 
of  the  opinion,  is  of  little  or  no  value.  The  use  of  the 
word  "wholly"  and  the  statement  that  the  opinion  would 
be  of  little  value,  may  be  objectionable,  but  these  matters 
are  not  argued.  But  it  seems  to  me  that  the  thought  of 
this  last  clause  (that  is,  that,  if  the  hypothesis  is  incor- 
rectly assumed,  and  to  such  an  extent  as  to  impair  the 
value  of  the  opinion,  it  is  of  little  or  no  value)  is  correct, 
and  would  allow  the  jury  to  disregaixl  minor,  unsubstantial, 
and  immaterial  matters,  which  I  have  tried  to  show  are 
often  included  in  hypothetical  questions.  As  stated,  this 
instruction  may  be  objectionable  on  other  grounds,  but, 
in  so  far  as  the  use  of  the  word  "material"  therein  is  con- 
cerned,— and  that  is  the  objection  now  made, — it  seems  to 
nie  that  there  is  no  reversible  error;  but  I  am  outnumbered, 
and  the  majority  are  of  the  opinion  that  the  case  should 
be  reversed  because  of  this  instruction. 

VII.    Dr.  BrannoD,  the  member  of  de- 
.  fendiuit   firm   who   performed   most  of   the 


qiiraticin.  asked : 

•'Q.  Doctor,  what  do  you  say  so  far 
as  your  connection  with  this  case  was  concerned  that  the 
best  of  your  professional  ability  was  brought  to  bear  upon 
the  case?  Q.  State  whether  or  not  you  exercised  your 
best  skill  and  knowledge  in  the  treatment  of  this  case.     Q. 
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What  is  the  fact  about  jour  having  exercised  the  utmost 
good  faith  se  well  as  your  beat  skill  aod  abilit;  in  th€ 
treatment  of  this  case?" 

To  these  questioas  plaintiff  objected,  "as  leading  and 
suggestive,  calling  for  a  conclusion  and  invading  the  prov- 
ince of  the  jury.  It  ia  the  ultimate  question  for  the  jury, 
aod  Dot  for  the  witness.'*  These  objections  were  sustained 
and  the  rulings  are  assigned  as  error.  Similar  questions 
were  asked  of  Dr.  Carr,  the  other  member  of  the  firm,  ui 
so  far  as  his  connection  with  the  case  was  concerned,  and 
he  testified  iu  reference  thereto  without  objection.  Ap^ 
pellaut  cites  9  Encyc.  of  Ev.  846,  to  the  proposition  that 
a  physician  and  surgeon  sued  for  maipTa& 
B.  phvhicuiib  4n»  tice  may  be  permitted  to  testify  that,  m  his 
Dracti'cr:  'ueg-  tveatuieiit  of  the  plaintiff,  he  used  the  best 
ew'°eviaram  ability  and  skill  he  possessed.  The  text 
citea  Doyle  v.  New  York  Eye  d  Etu-  In- 
firmary, 80  X.  Y.  631.  In  Fisher  v.  Nicvolla,  2  III.  App.  48i 
(S.  C.  Wade's  Malpractice  Cases,  page  166),  the  court  said: 

"On  the  trial  of  the  cause  below,  appellants  were  sever- 
ally asked  by  their  attorney  if.  in  the  treatment  of  ap- 
pellee's hand,  they  exercised  the  best  judgment  and  skill 
of  which  they  were  capable.  The  question  was  objected  to 
by  appellee  and  the  objection  sustained  by  the  court.  As 
there  was  no  question  made  as  to  the  general  knowledge 
and  skill  of  appellants,  but  the  real  controversy  related 
to  the  manner  in  which  they  had  treated  appellee's  hand, 
we  think  this  evidence  wiis  proper  and  should  have  been 
admitted,  as  tending  to  rebut  tbe  charge  of  negligence." 

See,  also.  Boiimt  v.  Foote.  •{Colo.>  28  L.  R.  A.  (N.  8.1 
136,  138. 

Some  of  the  cases  say  that  the  skill  of  a  defendant 
or  tbe  want  of  it,  is  put  in  issue  in  a  suit  for  malpractiee. 
But  in  the  instant  case,  as  iu  the  Illinois  case  just  referred 
to,  we  understand  that  the  claim  against  defendants  it 
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that  thoy  wei-e  uegligent  in  tlie  treatmeot  of  plaintiS'B 
■  arm.  While  Dr.  Brannon,  who  treated  plaintiff,  was  the 
younger  Aiember  of  the  firm,  he  had  been  practicing  aboat 
seven  jeara  at  the  time  of  this  transaction.  Both  defend- 
ants had  been  regularly  admitted  to  practice.  Appellee 
seeks  to  meet  this  point  by  the  claim  that  the  i^uestioas 
were  leading  and  soggeative,  and  that  it  calls  for  a  con- 
clusion, and  invades  the  province  of  the  jury.  We  think 
the  questions  are  not  leading  or  suggestive,  nor  do  they 
call  for  the  conclusion  of  the  witness.  As  to  the  last  sug- 
gestion, counsel  for  appellee  say  that,  had  defendant  Bran- 
non been  allowed  to  give  hia  opinion  as  to  the  degree  of 
skill  and  knowledge  be  used  in  examining  and  treating 
plaintiff,  he  would  have  been  deciding  one  of  the  questions 
which  it  was  the  jury's  duty  to  decide.  But  this  does 
not  quite  meet  the  objection.  The  witness  was  not  asked 
as  to  whether  he  was  negligent,  or  whether  he  exercised 
the  care  required  of  a  physician  in  such  cases.  The  purport 
of  the  questions  ie  as  to  whether  he,  in  good  faitb,  used  the 
skill  aud  knowledge  which  he  possessed.  Appellee  cites 
Butler  V.  Chicago,  B.  &  Q.  R.  Vo.,  87  Iowa  20(1,  Noaler  v. 
Chicago,  B.  d  Q.  R.  Co.,  73  Iowa  268,  to  the  point  (hat,  where 
the  issue  is  ae  to  whether  a  person  exercised  reasonable 
care  and  skill,  and  the  facts  are  such  that  any  man  of 
common  knowledge,  experience  or  education  la  capable  of 
forming  a  just  conclusion,  expert  opinions  are  inadmissible, 
and  that  the  question  of  negligeuce  is  for  the  jury  alone. 
In  the  Butler  case,  the  court  refused  to  permit  a  witness  to 
testify  as  to  the  skill  of  another  person,  the  engineer,  who 
was  running  the  engine.  The  ruling  was  held  correct.  In 
the  Nosier  case,  a  railway  engineer  was  asked  as  a  witnees 
whether  he  did  everything  he  could  to  stop  his  train.  This 
was  held  objectionable,  and  as  the  opinion  of  the  witness, 
after  he  had  stated  all  that  he  did.  To  the  same  effect, 
see  Bniggentan  v.  Illinois  Cent.  R.  Co.,  147  Iowa  187,  196. 
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But  we  tliiuk  the  rtile  is  a  little  diSei-eot  wJtU  a  )inif«t- 
sional  man.  He  inust  not  only  poBsess  the  requisite  degree 
of  learniog  io  his  profession,  but  he  must  ufB  it.  It  mi^t 
be  thought  at  first  blush,  and  it  is  donbtlees  true,  that, 
although  defendants  did  use  all  the  learning  and  skill  tbe; 
■  possessed,  it  would  not  he  sufficient  if  they  did  not  poesess 
And  uf<e  tile  knowledge  and  skill  re<|nired  of  them  by  the 
law. 

In  30  Cyc.  1.570,  after  stating  the  degree  of  skill  and 
care  required,  it  is  stated  that  it  is  the  phy^cian's  doty 
to  use  reasonable  rare  and  diligence  in  the  exercise  of  bi^ 
eklU  and  the  application  of  his  learning,  and  to  act  accord- 
ing to  his  best  judgmeut.  See,  also,  page  1675,  same  vol- 
ume of  Cyc,  and  15TS.  In  our  opinion  the  oourt  erred 
in  excluding  the  offered  testimony. 

VIII.    Other  questions  are  ai^ed,  bnt 

*■  B"R(«oHB'^''in£-°  they  are  such  as  are  not  likely  to  occur  on 

gMce':  roll-*'      a    new   trial.     The   opinion   is   already  too 

iDPfiiia  &t  band ;   hius,  and  we  shall   not  take  the  time  to 

evidence.  '^ 

<lifcu6e  tbem  in  detail.  But  one  other  may 
be  noticed  briefly,  and  that  is  that  we  think  there  was  no 
error  in  admitting  evidence  as  to  ttiere  being  X-ray  ma- 
chines in  the  town  where  defendants  were  practicing,  which 
were  available  to  defendantn.  It  is  true  that  the  petitloa 
did  not  charge  the  defendants  witli  negligence  in  failing 
to  use  an  X-ray  machine,  but  it  did  charge  as  negligence 
tJiat  defendants  failed  to  find  out  that  the  nerve  was 
caught.  There  is  testimony  that  a  surgeon,  ti>  be  certain 
whether  or  not  the  nerve  is  caught,  should  take  an  X-rav. 
That  defendants  did  not  use  an  X-ray  machine  was  a  cir 
rumstance  to  be  considered  by  the  jury  a^  hearing,  upon 
the  question  tis  to  whether  defendants  failed  to  use  crdi 
nflry  care  to  disc<tver  that  the  uerve  was  caugbb 

For  the  errors  pointed  out,  the  judgment  is  rerersed 
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and  the  cauise  remniided  for  a  new  trial. — Reversed  d; 
remanded. 

Gaynor,  C,  J.,  AVeaver  and  Stevens,  JJ.,  concar. 


Emma   J.   Magabrbi.l  et   al,   Appellees,   v.   American    In- 

si-BAN-cE    Company,    Appellee;    Security    Fire    Insurance 

Company,  Appellant. 

INStntANOE:  rorfeitnra— AddlUanEtl  Inantance— Ulstfike  u  to  Ex- 
piration of  Formei  Policy.  The  act  oF  taklog  out  laBurance 
from  a  epecillecl  date,  on  the  mutual  but  mistaken  assumption  on 
the  part  of  the  Insurer  and  Insured  that  a  former  policy  on  tbe 
Bame  property  but  In  a  dIffEreiit  company  expired  on  snid  date, 
with  no  Intention  to  effect  concurrent,  additional  or  double  In- 
surance, Instantly  works  a  complete -surrender  of  all  rights  un- 
der the  unexpired  portion  of  tbe  former  policy,  and  thus  If^nves 
the  property  with  but  one  insurance  theroon,  to  wit,  the  new 
policy. 

Appeal  from  Cass  Dintrirt  Vou't. —  E.  B.  Woodhui^'k,  Judge. 

Satubiiay,  ^kptemheb  22,  1917. 

The  opinion  states  the  case. — A^rmed. 

ir.  A.  lollett,  tor  appellant. 

H.  J/.  Boorman,  V.  li.  VIoHh  and  Fhinnbunj  A  Fla}m- 
burg,  for  appellees. 

Wba\-er,  J.     The  plaintiff  herein,  Ein- 

'""ti'J^'Ba-     nia  J.  Magarrell,  was  the  sole  owner  of  a 

«iit?"mi"Bke     tiat't   of   land    in    Casn   Countv,   on    whiuli 

HoaVfomer    thfre   was  a  dwellin^i;  house.     On  Jnlj'  22, 

'~"'^''  1910,  G.  H.  Magarrell,  husband  of  plaintiff, 

went  to  the  local  ofHce  of  the  agents  of  the  American  In- 

snmnce  Company  of  Xewark,  New  Jersey,  and  took  out 

a  policy  on   said  dwelling  house,  insuring  it  agaiost  loss 

or  damage  by  flre.     The  policy  wns  written  to  expire  on 

Job-  13.  1915.     Aa  written,  the  policy  named  G.  H.  Magar- 
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i-ell  as  the  owner  of  the  pi-operty,  and  for  the  premium 
thereon,  he  executed  and  delivered  to  the  company  bis  own 
two  promisHory  notes,  the  last  falling  due  September  1. 
1911.  About  the  first  of  July,  1915,  as  the  evidence  tends 
to  show,  actiug  in  view  of  the  approaching  expiration  of 
this  policy  in  the  American  Company,  negotiations  weir 
begun  between  Magarrell  and  the  agent  of  the  Secnritj 
Company  for  placement  of  the  risk  in  the  latter.  Que* 
tion  arose  as  to  the  exact  date  on  which  the  existing  in- 
Rurance  would  expire.  The  policy  itself  appears  to  biive 
been  left  at  the  agency  of  the  American  Company  and  was 
not  in  the  possession  of  the  plaintiff  or  her  husband,  iinil 
they  did  not  know,  or  they  failed  to  remember,  the  inip 
date.  G.  IL  Magan-ell  as  a  witness  testifies  that  he  applied 
to  one  White,  the  agent  of  the  American,  to  ascertaio  the 
date  of  the  expiration,  and  was  informed  that  it  waa  Jnlj 
C,  1915.  White  admits  that  he  had  talk  with  Magarrell 
concerning  the  renewal  of  the  policy,  but  denies  that  In- 
stated the  date  of  expiration.  Whatever  may  be  the  troth 
as  to  this  conversation,  it  is  too  clear  for  douht  that  Ma 
garrell  believed  and  state<l  to  the  agent  for  the  SecurilT 
Company  that  the  date  of  such  expiration  was  July  6. 
1915.  The  negotiation  between  them  was  condutted  on 
that  understanding,  and,  as  a  I'esult  thereof,  said  lastnamr<l 
company,  on  July  1,  1915,  issued  its  own  policy  on  theprop^ 
erty  for  the  same  amount  named  in  the  American  policy. 
with  the  expressed  condition  that  the  risk  so  assun»ed 
■should  take  effect  on  July  6,  1915.  On  July  7,  1915.  the 
insured  property  was  destroyed  by  fire,  and  proofs  of  the 
loss  were  made  out  and  furnished  to  each   insurer. 

The  companies  having  each  for  itself  denied  liabilil?^ 
for  such  loss,  this  action  was  begun  in  equity,  making  both 
insurers  defendants  thereto,  though  asking  final  recovery 
only  as  against  the  one  which  the  court  might  find  bound 
in  equity  and  good  conscience  to  perform   its  contrart  «' 
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iademnity.  As  against  the  Americau  Company,  it  was  also 
allied  that  the  policy  issued  by  said  defendant  was  by 
mistake  made  to  Q.  H.  Magarrell  instead  of  to  his  wife, 
tlie  plaintiff,  and  ehe  pi-ayed  a  reformation  of  the  contract 
by  Bubstituting  her  name  therein  in  place  of  the  nntne  of 
her  hnaband. 

Answering  the  petition,  the  Americau  Company  admit- 
ted the  i.'48uaace  of  the  policy  sued  upon,  but  denied  that 
there  was  any  mistake  made  in  the  writing,  and  alleges 
that  the  policy  was  forfeited  by  the  act  of  the  insured  in 
taking  out  additional  insurance  in  the  Secarity  Company, 
and  by  false  represenbitions  to  the  .\merican  Company, 
at  the  time  the  policy  was  issued,  that  G,  H,  Magarrell 
was  the  owner  of  tlie  property  insured. 

The  separate  answer  of  the  Security  Company  admits 
the  issuance  of  its  policy  mentioned  in  the  petition,  but 
says  that  it  was  issued  to  take  effect  only  upon  expiration 
of  the  policy  in  the  American  Company,  and  that,  tis  such 
expiration  did  not  take  place  until  July  13,  1915,  said 
policy  had  not  come  into  force  and  no  risk  had  attached 
under  said  contract  at  the  time  the  Are  occurred.  It  fur- 
ther pleads  that  one  of  the  terms  of  its  policy  makes  the 
same  void  if.  at  the  time  of  its  issuance,  the  insured  had  or 
xhould  theivafter  procure  other  inauraiice,  and  that  such 
provision  was  violated  and  the  iusurance  avoided  by  the 
fact  that  at  that  date  the  insured  had  other  valid  insurance. 
!iB  shown  by  the  American  policy. 

-  The  issues  were  tried  to  the  court  as  iu  ajaity,  and, 
upon  the  proved  and  admitted  fads,  the  court  denied  the 
plaintiff's  prayer  for  reformation  of  the  .\merican  Com- 
pany's policy,  but  found  that  such  policy  was  void  and  of 
no  effect,  because  of  the  untrue  repi-esentatious  of  G.  H. 
Magarrell  that  he  was  the  owner  of  the  property,  and. 
as  said  policy  was  never  delivered  to  plaintiff  and  remained 
at  all  times  in  the  po.wession  of  the  company's  agents,  said 
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company  never  became  liable  tbereon,  and  tbere  was  id 
fact  no  valid  outatandiag  insurance  upon  the  ptopertj-  at 
the  date  when  tbe  policy  of  tbc  Security  Company,  ac- 
cording to  its  express  terms,  became  effective.  This  con- 
clusion nece:;sitated  a  judgment  in  plaintiff's  favor  against 
tbe  Security  Company. 

^^'e  have,  then,  to  inquire  whether,  upon  the  record  as 
made,  tbe  court  should  have  found  against  the  validity  ot 
the  Security  policy.  While  the  plaintiff  has  appealed  from 
that  part  of  the  decree  denying  her  any  relief  against  tbe 
American  CompanT,  she  expresses  herself  as  willing  to 
waive  her  exception  in  this  respect  if  her  recovery  against 
the  Security  (.'ompany  is  permitted  to  stand,  and  ask« 
that  her  appeal  he  considered  only  in  tbe  event  that  snch 
recovery  cannot  be  sustained. 

Were  it  neccNsary  to  the  proper  adjudication  of  the 
rights  and  liabilities  of  the  Security  Company  to  first  de- 
termine whether  pLiintiff  was  entitled  to  a  reformation 
of  the  American  policy,  wc  are  not  at  all  convinced  that 
she  would  not  be  entitled  to  surb  relief.  We  are  inclined, 
however,  to  tbe  view  that,  even  assuming  the  validity*  of 
the  American  policy  up  to  July  6,  1915,  and  assuming  aim 
the  date  of  its  expiration,  as  expressed  in  tbe  conlraft, 
to  be  July  13,  1915,  it  doee  not  necessarily  follow  that,  ni- 
der  the  admitted  tacts,  it  would  have  tbe  effect  to  avoid  the 
Security  policy  issued  to  take  effect  July  6,  1915.  Both 
the  insurer  and  the  insured,  under  this  last  policy,  *ei* 
attempting  to  effect  an  insurance  which  was  to  succeed. 
in  order  of  time,  the  American  policy.  Both  believed  and 
understood  that  tbe  American  policy  expired  July  6,  1S15. 
Neither  party  intended  to  effect  concurrent  or  additionil 
or  d<juble  insurance,  even  for  the  matter  of  the  short  period 
between  Jnly  Cth  and  July  13th,  and  we  see  no  good  reaBon 
and  are  aware  of  no  sound  principle  to  prevent  the  eonrt* 
carrying  that   mutual   agreement   and   understanding  into 
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effect  by  holding  it  to  operate  as  an  abandonment  or  for- 
feiture by  the  insured  of  all  right  she  otherwise  might 
have  had  to  the  protection  of  the  American  policy  from  and 
after  July  6th.  and  that  there  was  at  no  time  any  donble 
insurance.  The  case  does  not,  in  our  judgment,  fall  within 
the  familiar  class  where  the  policy  sued  upon  is  issued 
without  notice  to  the  insurer  of  the  existence  of  other  in- 
surance coveriug  all  or  part  of  the  period  named.  It  falls 
rather  within  the  fair  scope  of  the  rule  affirmed  by  this 
court  in  Wilson  v.  Anchor  Fire  Ins.  Co.,  143  Iowa  458,  and 
the  authorities  there  cited.  Quite  in  point,  see  Emery  v. 
Mutual  C.  £  r.  Fire  Ins.  Co..  51  Mich.  469  (16  N.  W.  816). 
The  effect  of  these  authorities  is  that,  if  the  issuance  of  the 
latter  policy  has  the  nec'essary  effect  of  avoiding  or  putting 
an  end  to  the  earlier  policy,  the  condition  against  other 
or  additional  insurance  in  the  policy  last  issued  is  not 
violated. 

^^'hethe^  we  proceed  upon  this  theory  or  upon  that 
adopted  by  the  trial  court,  the  same  result  is  obtained— the 
afiirmflnce  of  the  recovery  in  plaintiff's  favor.  Such  being, 
the  case,  we  think  there  is  no  occasion  to  further  consider 
or  review  the  points  made  and  authorities  cited  by  counsel. 
The  decree  below  is  right,  and  it  is — Affirmed. 

Gaynob,  C.  J.,  Preston  and  Stevens,  JJ..  concur. 


Jamks  Lowe  Christie  Matheson,  Appellee,  v.  Iowa  State 
Travkling  Men's  Association,  Appellant. 

IHSUBANOE:      Accident   Insnranc« — Wluit    OonatUntea    Accident — 

1     ETldance — Sofficlency.    Evidence  reviewed,  and  held  to  establish 

bodllf  Injury  thiougli  external,  violent  and  accidental  means, 

and  that  the  blindness  resulting  theretrom  occurred  within  the 

period  of  time  covered  by  the  contract. 
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PLEADIHa:     Amendments — New    Defenfes.      Amendments   dorlii} 

2  trial  setting  up  ne>o  defenecs  are  allowable  when  the  oppoilte 
party  (&)  Buffers  no  suriirlse,  (b)  docs  not  ask  for  a  contiBii- 
ance,  and  (c)  le  not  legally  projudicea.  So  held  where  tie 
amendment  aet  up  a  contract  provtslon  limiting  the  time  In 
which  action  might  be  brought 

INSUBANCE:    Actions— LluiitatiDDs   by  Oouttact — Accrual  of  l^ 

3  tton.  A  cause  of  action  on  an  accident  policy  of  Inanrance  «■ 
ernes  on  the  expiration  of  40  days  from  the  date  on  which  the 
Insured  actuatlj/  gives  notice  and  proof»  of  toss.  (Section  lT4t 
Code  Supplement,  lfll3.) 

Appeal  from   Polk  District  Court. — Lawrbnce   Dk  Gbaff. 
Judge. 

Raturdav,  Septembke  22,   1917. 

Action  at  law  to  recover  iiideiuuity  tinder  a  certift- 
cate  of  nienihernhip  in  Oefemljint  association.  Tliire  was 
n  trial  to  a  jury  and  a  verdict  and  judgment  for  iilaintiff 
for  the  auiount  claimed.  $1,250,  interest  and  costs.  The 
defendant  api)eiil8.  Plaintiff  has  also  appealed  from  tlw 
ruling  of  the  court  in  peimitfing  defendant  to  amend 
its  answer. — Reversed  on  defendaut's  appeal  and  affirmed 
on  plaintiff's. 

fiiiUivan  <6  SulHvati.  for  appellant. 

Doicell,  McLennan  tf  Zeuch,  for  appellee. 

I'liEsi-ONj  J. — Plaintiff  alleges    that  he 
*■  ^^cnV'iQsur-'"'    became  a  member  of  defendant  association 
"nltiiJt?"'ac-     February  11,  1913,  aud  a  copy  of  his  w 
dince :' BuB-        tlficate  of  nienibcnihip  and   a   copy  of  the 
articles    of   incorporation    and    by-laws  re- 
ferred to  therein  are  made  a  part  of  the  i)etition ;  that  sncii 
exhibits   and   application   constitute  the  contract  hetw«D 
the  plaintiff  and  defendant;  that,  on  September  27.  19U 
in  the  state  of  California,  and  while  plaintiff  was  in  gooJ 
standing  in  defendant  association,  he  unstained  bodily  in 
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jaries  through  external,  violent  and  accidental  means,  as 
folion-s:  White  plaintiff  waa  riding  in  his  btigg,v,  the  horse 
became  suddenly  frightened,  aud  turned  the  bugg;  quiclitj, 
cansing  plaintiff  to  be  thrown  against  the  iron  frame  ofthe 
buggy,  and  to  strike  his  left  eye  against  the  frame.  He 
further  alleges  that  he  did  not  theo  know  he  had  received 
any  injury  which  wouM  result  in  any  iuipairnient  in  the 
sight  of  his  eye;  that  he  immediately  consulted  a  physician 
and  wait  advised  that  no  injury  had  been  done  to  the  eye, 
and  that  plaintiff  would  not  be  incapacitated  as  a  result 
of  the  injury;  thjif,  ou  January  29,  [12]  1914,  the  same 
physician  advistd  plaiutiff  that  he  would  totally  lose  the 
sight  of  said  eye.  and  as  a  t-e»ult  uf  said  injury,  plaintiff 
has  totally  lost  tlie  sight  of  his  eye;  that,  within  15  days 
from  the  time  plaiiitilf  hud  kaowled}!e  thiit  oaid  accident 
would  result  in  the  inipaii'tiient  of  his  sight,  he  notified  de- 
fendant in  writing  of  »-aid  accident  and  the  injury  thei*- 
from;  that  one  of  the  iiy-laws  of  defendant  association  pro- 
vides, *'or  it  such  injuries  shall  result  in  the  loss  within  90 
days  from  the  date  of  said  injury  of  the  entire  sight  of  one 
eye,  the  member  shall  rect^ive  as  indemnity  the  sum  of 
11,250."  I'laintiff  further  alleged  that  at  the  date  of  his 
injury,  and  at  the  time  of  the  discovery  of  the  same,  he  had 
lost  the  sight  of  his  eye,  and  was  therefore  entitled  to 
$1,250;  that  plaintiff  has  demanded  itbe  compensation  pro- 
vided ill  the  contract,  but  that  defendant  has  failed  and 
refused,  aiid  now  refuses,  to  pa.v  any  part  thereof;  that,  hy 
reason  of  the  said  acts  of  injury  resnlting  therefrom,  and  by 
reason  of  his  membership  in  said  association,  said  sum  is 
due  plaintiff. 

For  answer,  defendant  denied  all  allegations  of  the 
petition;  denied  that  plaintiff  ever  furnished  any  notice 
of  injury  or  proof  of  loss  or  disabilty  within  the  time  and 
in  the  manner  and  form  provided  in  the  bylaws,  and  that 
by  reason  thereof,  there  is  no  liability  on  the  part  of  de- 
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fendant.  For  further  answer,  defen<lant  Alleged  that,  if 
plaintiff  sustained  bodilj-  iujurieH  as  alleged,  they  were 
not  sustained  throogh  external,  violent  nnd  accidental 
means.  Afterwards,  and  by  way  of  amendnieBt  to  ansirer, 
and  over  plaintiff's  objection,  defendant  stated  that  it  wan 
provided  in  the  contract  sued  on  that : 

"No  action  of  any  kind  or  character  shall  be  com- 
menced in  any  court  against  the  association  to  recover 
any  benefit  or  indemnity  provided  for  in  this  article  un- 
less the  same  shall  be  commenced  within  twelve  montlu 
after  the  cause  of  action  accrues,  and  after  said  period 
all  liability  of  this  association  to  sucb  member,  beneflciair 
or  heirs  foi-  indemnity  ami  benefits  on  account  or  inirb 
injuries  «hall  cease  and  end." 

Defendant  charged  at  the  time  of  the  commeuc^niHit  of 
this  action  that  more  than  12  months  bad  elapsed  after 
the  cause  of  action  therein  had  accrued,  and  that,  by  rea- 
son of  all  the  forgoing,  there  was  no  liability.  As  to  the 
nature  of  the  injury  and  the  effects  of  it,  after  stating 
how  it  occurred,  plaintiff,  as  a  witness,  snys: 

"A  swelling  immediately  arose.  In  a  few  monientB  1 
realized  that  I  could  not  see  out  of  that  eye.  I  called  upon 
Dr.  Thomas.  Witbin  an  hour  or  so  after  the  accident  o^ 
cured,  the  eight  returned  to  the  left  eye  for  a  few  seconds 
and  then  disappeared  again,  and  has  never  returned  sinre 
that  time.  I  explained  all  these  facta  to  Dr.  Thomas,  and 
be  advised  me  to  use  hot  and  cold  compress  treatment,  in 
the  hope  that  the  sight  would  be  restored.  Dr.  Thomas  ei- 
plained  to  me,  on  my  first  visit,  on  September  29,  1913.  that 
it  would  take  three  months'  treatment  to  accomplish  the 
desired  result.  During  all  that  time  I  applied  the  hot  and 
cold  compresses  two  or  three  times  a  day,  and  during  all 
that  time  I  was  not  able  to  see  out  of  the  eye.  I  had  no 
sight  in  that  eye  from  the  time  the  injury  was  received, 
except  a  few  moments  tliat  sight  returned  within  an  bow 
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or  HO  after  the  accident  first  occurred.  I  aui  now  cunvinced 
and  state  the  fact  to  be,  that  the  eyesight  was  totally, 
completely  and  absolutely  destroyed  when  it  disappeared 
within  an  hour  or  so  of  the  accident.  When  the  three 
months'  period  treatment  was  up,  I  returned  to  Dr.  Thomas 
and  he  then  made  an'  examination,  and  informed  me  that 
the  eyesight  was  totally,  absolutely  and  forever  destroyed, 
and  that  the  eye  was  totally  and  absolutely  blind." 

Plaintiff  testifies  that  he  followed  the  treatment  which 
the  doctor  had  prescribed  with  the  hope  that,  as  Dr.  Thom- 
as had  advised  bim,  tlie  sight  might  be  restored,  and  that 
the  first  time  the  doctor  advi^d  him  that  the  sight  was 
gone  was  on  January  12,  1914.  He  says  the  reason  he  did 
not  notify  defendant  of  the  injilry  until  after  January  12, 
1914,  was  because  be  relied  upon  the  statements  of  the 
doctor  that  the  loss  of  his  eyiisight  might  he  restored  if 
he   followed  the  treatment.     I'laintiff  further  testifies: 

"My  understanding  of  the  condiliou  of  my  left  eye 
after  the  injury  and  at  the  time  of  my  consultation  with 
I)r.  Thomas  was  this:  The  sight  of  the  eye  was  gone  at 
that  time,  but  there  was  a  hope  that  this  was  only  tem- 
porary, and  that  the  liot  and  cold  rompress  treatment  might 
restore  the  sight.  Having  this  hope.  I  consented  to  follow 
the  prescribed  treatment  and  did  follow  the  same,  but 
without-  fluccessfuJ  result.  The  fii-st  time  that  I  knew 
for  certain  that  the  eyesight  was  alisolutely  and  forever 
gone,  was  when  I  visiteil  Dr.  Tlntmas,  January  12. 
Iftl4.  Before  that  time  I  knew,  of  course,  that  I  rould 
not  see  out  of  the  eye,  but  I  was  in  hojteM  that  this  absence 
of  flight  was  only  temporary,  and  that  the  treatment  would 
restore  the  sight.  I  discovered  the  h)8s  of  my  eyesight 
immediately  after  the  accident,  but  the  night  returned  in 
an  hour  or  two  after  the  accident,  but  only  for  a  few 
moments,  and  then  disappeared.  I  became  totally  blind 
in  the  left  eye  within  an  hour  or  two  after  the  accident. 
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which  occurred  September  27,  1913.  I  know  now  that  I 
was  totally  blind  in  the  left  eye  within  an  hoar  or  so  after 
the  accident  occurred,  but  I  did  not  realize  this  until  Dr. 
Thomas  made  his  examination,  January  12,  1914.'" 

Plaintiff  further  states  that,  after  the  doctor  adrised 
him  that  his  eyesight  was  gone,  he  notified  defendant,  ana 
accordingly  mailed  a  letter  or  notice  to  defendant  February 
18,  1914,  as  follows: 

"Oakland,  Cal.,  February-  18,  1914. 
"Iowa  State  Traveling  ilen's  Association, 

"Mr.  A.  W.  Rader,  Secretary, 
•'Des  Moines,  Iowa. 
"Rear  Sir:  The  undersigned,  James  Lowe  Christie  Mathe- 
sou,  notifies  you  ttw  follow^:  That  I  am  the  holder  of  cer- 
tificate of  membership  No.  84467,  of  your  association.  That 
I  am  now  and  have  been  for  the  past  twelve  months  em- 
ployed as  traveling  salesman  for  Moore-Watson  I>ry  Goods 
Comi)any,  Front  and  Market  Street,  San  Francisco,  Califor- 
nia. On  Saturday,  September  27th,  1913,  as  my  stepson, 
John  O'nounell,  and  I  were  riding  in  my  buggy  to  tbf 
car  line  of  Hayward,  Alameda  County,  California,  I  met 
with  an  accident  as  described  by  Dr.  Howard  G.  ThomaB. 
.\8  his  notification  gives  a  full  report  on  the  same,  there  i* 
no  necessity  for  my  going  into  further  detail  at  present 
That,  under  the  terms  and  conditions  of  your  certificate 
of  membership,  I  am  entitled  to  receive  from  the  above 
association  for  the  loss  of  my  left  eye,  |1,250,  which  I  ast 
you  to  forward  as  soon  as  convenient  for  the  association  to 
do  so.  If  the  association  has  blauk  forms  for  notification  of 
injury  to  its  mend)er8,  and  blank  proof  of  injury,  I  will 
ask  you  to  forward  any  of  such  necessary  blanks  as  yon 
desire  for  nie  to  flU,  and  I  am  willing  to  give  you  any 
other  furtiier  i)roof  of  my  injury  that  the  association  may 
require.  I  enclose  herewith  my  physician's  notification 
and    report    to     the    said     Traveling     Men's     .\sBOclatioii. 
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Trusting  that  I  Dia,v  hear  from  .vim  immediately,  and  that 
you  will  forward  all  necessary  blanks  for  me  to  fill  out 
for  such   notification   and  proof  of  injury.   I   am, 
"Verj-  sincerely, 

"Jam&s  I^iOwb  Christie  Matheson. 
"No.   1202   Harapel    Street,   Oakland.   Calif." 

This  notice  was  reoeived  by  the  defendant  company 
February  24,  1914.  llr.  Thomas  also  sent  a  report  to  de- 
fendant as  follows-. 

"Physician's  notification  and  report  to  the  Iowa  State 
Traveling  Men's  Association,  and  to  A.  W.  Rader,  its  sec- 
retary, of  the  examination  of  James  Ixiwe  Thrislie  Mathe- 
son. 

"The  undersigned  physician,  Hayward  G.  Thomas,  M. 
D.,  notifles  the  said  association  a^  follows;  That  he  is  a 
duly  licensed  and  practiciup;  physician  undpr  the  laws  of 
the  state  of  California,  having  his  offices  at  Rooms  509- 
514,  Dalziel  Building,  No.  D32  15th  Street,  Oakland,  Cali- 
fornia. That,  on  September  29,  1913,  at  about  half  past 
two  o'clock  r.  M.  thereof,  tlie  above  named  James  Lowe 
Christie  Matheson  came  to  my  oflBce  for  uie<1ical  examina- 
tion and  treatment.  He  stated  to  me  that,  oo  ttie  pre- 
ceding Saturday,  viz.,  Septeml>er  27,  1913,  he  had  met  with 
an  accident  when  on  his  way  to  the  railroad  train  at  the 
town  of  Hayward,  Alameda  County,  California,  and  that 
the  accident  occurred  in  this  manner:  That  he  was  riding 
in  his  buggy,  when  the  horse  drawing  the  same  became 
frightened,  turned  the  buggy  quickly  and  threw  him  violent- 
ly Against  the  iron  frame  of  the  buggy,  which  struck  him 
over  the  left  eye.  That  upon  careful  and  thorough  ex- 
amination of  said  Matheson,  I  found  the  injury  resulting 
from  striking  the  iron  had  caused  hemorrhages  in  and 
around  the  left  optic  nerve,  and  cansed  blindness  from  atro- 
phy of  the  left  optic  nerve.  That  the  blindness  of  the 
left  eye  is  total  and  permanent,  and  the  sight  thereof  can 
Vol.   ISO   lA.— 65 
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never  be  restored.  That  I  have  given  said  Matheeon  med- 
ical treatment  for  the  injured  eye,  and  in  my  opinion  said 
blindness  is  not  affected  by  any  infirmity  or  disease  exist- 
ing previo\i8  to  the  accident,  and  that  the  disability  was 
caused  by  the  above  mentioned  accident.  The  right  eye  is 
normal. 

"Haywahd  G.  Thomas. 
"Dated   January  29,   1914,   Oaliland.  California." 

Thereafter,  plaintiff  received  from  defendant  the  fol- 
lowing : 

"Iowa  State  Traveling  Men's  Association. 
(Letter  Head.) 
"Des  Moines,  Iowa,  February  24,  1914, 
"Mr.  Jas.  L.  G.  Matheson,  1202  Hampei  St.,  Oakland,  Calif. 
My  Dear  Sir:  We  have  yonr  letter  of  the  18th  instant, 
and  affidavit  of  Dr.  Thomas,  advising  us  that  you  sustained 
an  injury  on  September  ■  27,  1913,  which  resulted  in  the 
loss  of  an  eye.  We  are  not  sending  you  any  blanks  with  the 
idea  of  leading  you  to  beliei-e  that  yon  are  entitled  to  bene- 
fits from  this  association  on  account  of  your  injary,  inas- 
much as  more  than  four  months  have  elapsed  since  yon 
received  such  injury,  and  the  by-laws  of  the  association 
provide  that  notice  of  injury  should  be  given  within  fifteen 
days,  and  that  failure  to  give  notice  within  sixty  days  in- 
validates any  claim  for  indemnity.  We  regret  the  necee- 
sity  of  having  to  give  you  this  advice,  but  under  the  cir- 
cumstances, have  no  alternative. 

"Yours  very  truly, 
"Claim  Dept.  MR  "J.  S.  Irish,  Secretary." 

No  blank  proofs  of  loss  were  ever  sent  by  defendant. 
The  substance  of  the  testimony  of  Dr.  Thomas,  and  as  set 
out  by  plaintiff,  is  as  follows: 

"I  advised  him  that  the  hemorrhage  in  his  eye  was 
probably  due  to  the  injnry  he  had  i-eceived  while  riding 
in  the  buggy;  that  the  sight  of  the  left  eye  was  impaired. 
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but  that  ttiti  ejesiglit  might  be  saved,  and  I  so  advised 
him  and  prescribed  treatment  for  that  purpose.  I  did  not 
think  that  the  sight  was  penuaoently  gone  then,  or  that 
the  eve  was  pei-manentiy  impaired  in  vision,  nad  bo  I  pre- 
scribed the  hot  and  cold  compress  treatment.  I  first  dis- 
covered that  Matheson  had  lost  the  sight  of  his  left  eye  ou 
January  12,  1914.  By  January  12,  1914,  I  knew  that  the 
Bight  wan  permanently  and  absolutely  gona  That  was 
the  first  time  that  I  knew  it,  but  probably  he  had  been 
blind  permanently  some  time  before  that,  because  that  pro- 
cess was  a -gradual  one;  but  he  did  not  realize  that  the 
condition  was  permanent  blindness,  nor  conld  he  realize 
that  until  I  80  advised  him,  because  the  loss  of  vision  or 
total  blindness  was  due  in  his  case  to  gradual  atrophy 
of  the  optic  nerve  caused  iu  turn  by  the  violent  blow.  My 
present  opinion  is,  looking  back  over  the  history  of  his 
case  and  the  conditions  In  all  their  phases,  that  Matheson 
was  blind  from  the  time  of  the  accident,  except  in  the 
hours  when  he  says  sight  returned  for  a  short  while,  but 
he  did  not  realize  this  was  permanent  blindness  and  hope- 
lessly so,  nor  did  I,  before  January  12,  1914,  because  there 
was  the  hope  that  the  optic  nerve  had  not  been  permanently 
injured,  and  hence  the  sight  might  yet  be  saved.  January 
12.  1914,  I  made  an  ophthalmoscopic  examination.  That 
is,  I  took  the  patient  in  a  dark  room,  and  with  an  instru- 
ment made  for  that  purpose  I  looked  into  the  interior  of 
his  eye,  and  found  the  optic  nerve  dead,  and  announced  the 
sight  totally  gone  and  the  man  permanently  and  hopelessly 
blind  in  the  left  eye." 

The  doctor  also  testified ; 

"I  have  practiced  28  years.  When  plaintiff  tame  to 
me,  September  29,  be  was  suffering  with  optic  neuritis, 
with  hemorrhage  in  the  retina  around  the  optic  nerve. 
The  sight  of  the  left  eye  was  impaired,  but  I  thought 
the  eyesight  might  be  saved  and  so  advised  him,  and  I  pre- 
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scribed  certain  treatineut/for  hiin.  I  exauiined  Uim  next 
on  January  12,  li>14.  I  found  the  optic  nerre  in  the 
left  eye  dead.  Tliere  were  no  arteries  to  be  seen.  This 
rneaQK  tliat  the  arterial  blood  which  nonrishes  the  optic 
nerve  retina  was  absolntely  gone,  and  therefore  tlie  eve 
was  blind.  His  condition  on  Jannary  12.  1914,  was  in  my 
opinion  directly  traceable  to  the  original  injury  of  Septem- 
ber 27.  191.^.  If  the  treatment  Jidvised  could  absorb  the 
hemorrhage,  in  my  o)iinion  the  eye  and  aight  conid  be 
Bared,  but  when  I  saw  him  on  January  12th,  I  found  then 
that  tiie  sight  was  gone,  and  that  tbe  eye  wffs  absolutely 
blind." 

Section  .1,  Article  VI,  of  the  by-laws  of  defendant 
apsociution,  provides,  among  other  things: 

"Whenever  a  member  in  good  standing  ',*hall  through 
external,  violent  and  accidental  means  received  bodily  in- 
juries which  shall  independently  of  all  other  canaes  result 
in  the  loss,  within  90  days  from  said  injuries  of  the  entire 
sight  of  one  eye,  tbe  member  shall  receive  as  indemnity 
the  sum  of  |1,250.  Provided,  however,  that  the  said  mem- 
ber shall  give,  or  cause  to  be  given,  due  notice  in  writing 
to  the  secretary  of  the  association,  giving  date  and  place 
where,  and  the  circumstances  nnder  which  said  injaries 
were  received,  also  the  nature  of  the  injury  sustained,  to- 
gether with  the  name  and  address  of  his  medical  attendant. 
Such  notice  shall  be  given  tbe  secretary  of  the  association 
within  15  days  after  the  date  of  injury  is  received,  and  fail- 
ure to  give  such  notice  within  60  days  from  the  date  of  in- 
jury shall  invalidate  any  claim  or  indemnity  nuder  his  mem- 
bership. No  claim  under  this  section  shall  be  valid  unless 
such  written  notice  of  said  injuries  shall  hare  been  sent  to 
the  secretary  of  the  association  as  hereinbefore  provided, 
and  unless  there  shall  be  sent  to  the  secretary  of  the  as- 
sociation due  preliminary-  proof  of  injuries,  on  blanks  which 
will  lie  provided  by  the  association  upon  reijnest,  setting 
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forth  the  nuture  aud  tliu  extent  of  the  iujuriea  tm»taiiied, 
together  witli  a  report  of  his  attending  physiciaii. 

"Set.  4,  Art.  VI:  No  actioD  of  any  kind  or  character 
shall  be  commenced  in  any  court  against  this  itssociation 
to  recover  any  benefit  or  indemnity  provided  for  in  this 
article  unleas  the  same  shall  be  commenced  within  12 
months  after  the  cause  of  action  accrues,  and  after  said 
period  all  liability  of  this  association  to  snch  member, 
beneficiary  or  heirs  for  indemnity  and  benefits  on  account 
of  such  injuries  shall  c&ase  and  end.  •  >  •  Thifi  as- 
sociation shall  not  be  liable  to  any  member  for  any  bene- 
fit or  indemnity  unless  the  notices  of  the  injuries  and 
proofs  of  disability  are  given  and  furnished  this  association 
within  the  several  period  of  the  time  fixed.  Any  member 
failing  to  so  fiirni^ih  said  notices  and  proofs  Hliall  forfeit 
all  rights  to  said  benefits,  and  this  association  in  such 
case  shall,  without  any  jurts  of  Its  olHeera  so  declaring, 
he  released  from  any  and  all  liability  to  the  said  member, 
his  beneflciar,v  or  heirs  on  account  of  such  injuries." 

Also,  the  pi-ovision  before  set  out  as  a  part  of  defend- 
ant's amendment  to  answer.  The  defendant  offered  no 
evidence  except  the  by-laws  and  the  pleadings  and  filing 
dates,  and  the  original  notice.  The  original  notice  was 
placed  in  the  hands  of  the  sheriff  April  21,  1915,  and  the 
petition  was  filed  April  22,  1915. 

1.     Taking   up   first    plaintiff's  appeal 
2,  pi.cADiva:  f™!"  *'•«  Order  of  the  court  permitting  de- 

S^'ii^SJr.i.  fendaut.  on  May  15,  191C,  to  file  the  amend- 
ment to  answer  heretofore  set  out :  Plain- 
tiff moved  to  strike  said  amendment  on  the  ground  that  it 
sets  out  and  pleads  a  matter  of  the  statute  of  limitations, 
matter  which  he  says  must  be  pleaded  specifically  in  the 
answer,  or  it  will  be  deemed  waived,  and  that  it  pleads 
a  new  and  specific  defense  not  mentioned  in  the  original 
answer,  and  further  that  plaiutiff  is  surprised  because  it 
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BetB  up  a  new  defense,  and  for  the  reaHun  tbat  depoaitioDS 
had  been  taken  prior  thereto,  and  that  Huch  issue  was  not 
in  the  case  when  the  depositions  were  taken.  The  amend- 
ment was  filed  during  the  trial  and  before  the  evideiiee 
was  closed.  Appellee  cites  and  relies  upon  the  case  of 
OreenJee  r.  Home  Ins.  Co.,  103  Iowa  484. 

Conceding  tbat  the  record  in  the  two  cases  is  some- 
what similar,  it  will  be  noted  that  the  motion  to  strike  the 
amendment  in  the  Oi^eenlee  case  was  sustained,  and  the 
court  held  that,  because  the  allowing  of  amendments  is  so 
lai-gelj'  within  the  discretion  of  the  trial  court,  there  wae 
no  error.  So,  in  the  instant  case,  had  the  trial  court 
sustained  plaintiff's  objection,  or  motion  to  strike,  doubt- 
less the  holding  would  be  the  same.  But  in  the  instant 
case,  the  motion  was  overruled,  and,  under  the  same  mlc 
in  regard  to  the  discretion  of  the  trial  court,  we  think  we 
ought  not  to  interfere.  The  rule  is  to  allow  amendments, 
and  to  deny  the  right  is  the  exception.  The  plaintiff  did  not 
usk  for  a  continuance,  so  that  the  trial  was  not  delayed. 
Furthermore,  the  defendant  offered  no  evidence  in  the  case 
except  the  flies  showing  the  dates  of  the  commencement 
of  the  action,  as  bearing  upon  the  statute  of  limitntioDS 
provided  for  in  the  certificate.  This  was  all  known  to  the 
plaintiff  as  well  as  the  defendant,  and  we  are  unable  to 
see  how  plaintilT  could  have  been  surprised  or  prejudiced. 
Under  alt  the  circumstan<re8  shown,  we  think  there  was  Dt> 
abuse  of  the  discretion  of  the  trial  court  such  as  to  con- 
stitute i-eversible  error.  See  IJvingston  r.  Heck,  122  Iowa 
74,  7T;  Mangfield  v.  MaUory,  140  Iowa  206,  209;  Franzeu 
V.  Hutchinson,  94  Iowa  95;  Dalff  v.  Simonson,  126  Iowa 
716;  ilcCoriiiuk  Much.  (Jo.  v.  Rivhardeon,  89  Iowa  525. 

2.  Defendant  claims  that  it  is  not  shown  that  plaintiff 
received  Iwdil.v  injury  through  external,  violent  and  ac- 
cidental means,  resulting  in  the  loss  of  eyesight,  within  the 
terms  and  meaning  of  the  by-laws  of  defendant.     But  this 
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propOHition  is  not  Berionsly  ai^ed.  The  question  was 
submitted  to  tbe  jury  under  proper  inatructions.  We  think 
the  evidence  before  set  out,  which  will  not  be  further  dis- 
cuesed,  justified  the  finding  of  the  jur.v. 

3.  It  is  next  contended  by  appellant  that  indemnity 
is  only  payable  under  tlie  contract  where  the  loss  of  eye- 
sight retfultB  within  90  daya  from  the  receipt  of  accidental 
injuries.  The  defendant  offered  an  instruction  to  the  effect 
that  the  jury  must  find  for  the  defendant  unless  it  was 
found  that  plaintiffs  injuries  resulted  in  the  loss  of  the 
entire  sight  of  his  eye  within  9ft  days  from  the  receipt  of 
his  injuries.  Thetrial  court,  by  proper  instructions,  left 
it  to  the  Jury  to  find  whether  the  loss  of  eyesight  did  re- 
sult from  such  injuries,  and  within  90  days.  Under  the 
evidence  before  set  out,  we  think  the  jury  could  not  have 
found  otherwise  than  that  the  plaintff  did  lose  the  sight 
of  his  eye  within  90  days  from  the  date  of  his  injurie»<.  In 
fact,  as  we  view  the  record,  there  is  substantially  no  dispute 
on  this  point.  We  would  even  go  further,  and  say  that  it 
cannot  be  fairly  said  that  plaintiff  did  not  lose  the  sight 
of  his  eye  within  a  few  hours  even,  after  he  received  his 
injuries,  though  appellee  contends  that  he  had  no  knowl- 
edge of  that  fact  until  January  12,  1914.  Indeed,  ap- 
pellant concedes  in  argument  that  plaintiff  lost  the  sight 
of  hia  eye  within  90  days,  for  it  says: 

"Upon  the  issue  as  to  whether  or  not  in  fact  his  eye- 
sight was  totally  lost  within  90  days,  there  is  no  dispute." 

Appellant  contends  further  that  there  is  no  dispute 
in  the  record  but  that  plaintiff  knew  from  the  first  that 
he  would  not  see,  and  that  he  had  lost  the  entire  sight 
of  one  eye,  because  plaintiff  testified:  "I  became  totally 
blind  in  the  left  eye  within  an  hour  or  two  after  the  ac- 
cident." Appellee  also  concedes  in  argument  that  the 
evidence  is  undisputed  that  plaintiff  lost  the  sight  of  his  eye 
within  90  days  from  the  date  of  the  injury.     I'nder  this 
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i-ecord,  it  is  clearly  uimece8Siiv,v  to  discuss  this  feature  of 
the  case  further,  [t  U  true,  of  course,  that  90  days  from 
the  date  of  the  injury  would  be  before  January  12,  1914. 
the  date  when  plaintiff  claims  he  first  had  knowledge  from 
Dr.  Thomas  that  he  had  lost  the  sight  of  his  eye.  The  cor- 
rect date  here  is  January  12th,  as  we  nnderetnnd  the  record, 
though  given  as  29th  a  part  of  the  time. 

4.  Appellee  claims  that  the  toss  of  the  sight  of  hi^ 
eye  immediately  followed  the  injury,  but  that  the  blindness 
was  not  known  to  him  until  after  the  period  of  90  days. 
Appellant  says  that  this  claim  is  made  by  plaintiflE  to 
excuse  his  failure  to  furnish  proof  of  disability  within  fiO 
days  from  the  date  of  disability,  as  provided  by  defendant's 
by-hiws.  Defendant  also  contends  that  no  pi-of)fs  of  injury 
were  made  within  90  days  of  the  receipt  of  the  injury,  an 
provided  hy  the  contract.  It  is  concetied,  aa  it  must  be, 
under  the  record,  that  no  notice  or  proofs  were  given  within 
90  dayii,  but  it  is  the  contention  of  appellee  that  he  was 
entitled  to  90  days  from  the  date  when  he  had  knowledge 
that  he  had  lost  his  eyesight,  citing  Pectiou  1820,  Code 
Supplement,  1913;  Baumintcr  v.  Continental  Casualty  Co.. 
124  Mo.  App.  .38  (101  S.  W.  152) ;  United  dtatcs  Canualty 
Co.  r.  Hanson,  (Colo.)  73  I'ae.  ITC;  Pvele  v.  Provident  Fiin^ 
Society,  (Ind.)  44  X.  E.  601  (46  \.  E.  990)  ;  Rorick  r. 
Raiheay  Officials',  etc.,  Ace.  Assn.,  119  Fed,  63  (55  C.  C.  A. 
369)  ;  Odd  Felloics  Fraternal  .ice.  .Isen.  t:  Earl,  70  Fed.  16 
(16  C.  C.  A.  596);  Hoffman  i:  Manufacturers'  Acriilnit 
Indcnmittj  Co.,  56  Mo.  App.  301 ;  Hatjen  r.  Continental 
Casualty  Co..  (Mo.)  72  .S.  W.  135;  Woodmfin  .UHdenf  Assn. 
r.  Byers,  (Neb.)  87  X.  W.  546  (.55  L.  R.  A.  291)  ;  Trippe 
i:  Prorident  Fund  Societ;/,  (N.  Y.)  35  N.  E.  316  (22  L.  R. 
A.  432) ;  Manufacturers'  .Accident  Indemnity  Co.  v.  Fletch- 
er, 5  Ohio  Cir.  Ct.  633;  Conistoek  v.  Fraternal  Accident 
Assn.,  (Wis.)  93  S.  W.  22;  People's  Mutual  Accident  Asan. 
r.  Smith,  (Pa.)   17  Atl.  605;  Simpkins  r.  Hawkeye  Com'l 
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Men's  Aasn.,  148  Iowa  543;  Lyon  v.  Ruiltcay  P.  A.  Co.,  46 
Iowa  631;  Maryland  Casualty  Co.  v.  OMe,  (Md.)  87  Atl. 
763. 

Appellant  contends  tbat  the  court  erred  in  submitting 
to  the  jury  the  issue  as  to  wliether  plaintiff  knew  that  he 
had  lost  his  eyesight  within  90  days  from  the  receipt  of 
bodily  injuries,  because  of  Section  3,  Article  VI  of  the  by- 
laws. It  cites  Canies  v.  Iowa  8.  T.  M.  A.,  106  Iowa  281 
286;  Taylor  v.  Pacific  Mat.  Life  In«.  Co.,  110  Iowa  621. 
623;  Binder  v.  National  M.  A.  Assn.,  127  Iowa  25;  Inter-  ' 
mtiotul  Trav.  Assn.  v.  Rogers,  (Tex.)  163  g.  W.  421; 
Clarke  v.  IllinoiB,  etcT,  Assn.,  ISO  111.  App.  300. 

This  matter,  as  to  plaintiff's  knowledge  of  his  blindness, 
will  be  referred  to  later,  in  so  far  as  it  appears  to  be 
necessary  to  discuss  It,  and  in  connection  with  the  question 
of  the  limitation  provided  for  in  the  contract  and  the 
statute,  which  we  regard  as  the  controlling  point  in  the 
case. 

It  is  also  contended  by  appellant  that  no  proofs  of 
loss  were  furnished,  and  that  a  waiver  as  to  furnishing  the 
proofs  of  loss  was  not  pleaded,  and  that,  therefore,  for  this 
i-eason  alone,  there  should  have  been  a  directed  verdict  for 
the  defendant.  Appellee  states  in  argument  that  he  never 
furnished  any  proofs  to  the  defendant,  and  concedes  tbat  no 
waiver  of  proofs  was  pleaded  by  either  party.  Appellant 
concedes  the  two  foregoing  propositions  in  substantially 
the  same  language  used  by  appellee  We  apprehend  that 
this  at^ment  is  made  by  plaintiff  to  escape  the  argument 
as  to  the  matter  of  the  limitation  provided  in  the  certificate 
and  statute,  because  they  say  tbat  the  dilliculty  of  the  case 
rests  in  the  fact  that  we  have  no  definite  time  at  which 
the  40  days  provided  by  statute  begins  to  run,  because, 
as  they  say,  plaintiff  never  furnished  any  proofs  of  loss  to 
the  defendant,  but  the  fault  for  this  was  on  defendant,  for 
the  reason  tbat  it  failed  to  furnish  blanks.     In  other  words. 
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appellee's  purpose  seeuia  to  be,  by  the  argument  tliat  there 
were  ao  proofs  of  loss  or  waiver,  to  extend  the  time  so  as 
to  prevent  the  bar  of  the  limitation.  Appellant,  though 
conceding  at  one  point  that  there  were  no  proofs,  jet  con- 
tends that,  if  there  were  any  proofs  at  all,  it  vai  the 
notice  or  letter  from  plaintiff  of  February  18,  1914,  r^ 
ceived  by  the  company  February  2i,  1914,  The  company 
eeeius  to  have  treated  this  letter  and  the  affidavit  of  Dr. 
Thomas  as  proofs  of  loss,  and,  as  we  underatand  it,  the  trial 
court  so  held  as  matter  of  law.  And  the  appellant  con- 
tends that  plaintiff's  cause  of  action  accrued  when  the  de- 
fendant, on  the  same  day,  Febrnar>^  24th,  denied  all  tia- 
bilit}'.  Appellant's  contention  as  to  the  bar  of  limitation 
IB  that  plaintiff's  cause  of  action  accrued  upon  such  dt'nial 
of  liability,  and  that  action  would  have  to  be  brought  with- 
in one  year  from  that  date,  or  at  least  within  4(1  days 
thereafter,  under  Section  1744  of  the  Code.  Kenny  v.  Bank- 
er's Accident  Ins.  Co.,  136  Iowa  140,  and  other  cases  are 
cited,  as  holding  thiit  this  section  a])plies  to  associations 
anch  as  defendant  appeilaut.  If  appellant  accepted  jilaiu- 
tiff's  letter,  and  the  doctor's  affidavit  before  referred  to. 
as  proofs  of  loss,  and  denied  liability,  plaintiff's  cause  of 
action  would  have  accrued  even  though  no  waiver  was 
pleaded.  In  other  words,  plaintiff  conld  sue  when  hlK 
cause  of  action  accrued,  and  then,  if  defendant  pleaded 
the  failure  to  give  proofs  of  loss,  plaintiff  could  plead  a 
waiver,  or  perhaps  could  plead  a  waiver  of  proofs  origin- 
ally. The  question  is  not  now  strictly  one  of  wairer  of 
proofs  of  loss,  but  rather  when  plaintiff's  cause  of 
action  accrued,  and  whether  it  is  barred.  It  was  ?aid 
in  Kiisel  v.  Mutual  Res.  L.  Ins.  Co.,  131  Iowa  54,  55, 
that  the  limitation  period  does  not  commence  to  run 
until  a  cause  of  action  has  accrued;  that  is,  until  suit 
may  properly  be  brought. 
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5.  The  right  of  an  inaurance  agsodfl- 
^  JiSSSV'itoiu^''  tion  to  limit  the  time  within  which  an  ac- 
tnia:  acarwii  tion  may  be  brought  is  recognized  by  onr 
statutes,  if  such  limitation  is  not  contrary 
to  the  statutory  provisions,  and  if  reasonable,  but  the  time 
agreed  upon  will  be  construed  to  b^in  to  run  when  the  right 
of  action  accrues  (Read  <E  Traversy  c.  State  Ins.  Co.,  IWl 
Iowa  307;  Kiitel  v.  Mutual  Res.  L.  Ins.  Co.,  supra) ;  and  it 
is  held  that,  nndep  Section  17*4,  Supplement  to  the  Code, 
IttlS,  40  days  shall  elapse  after  the  service  of  notice  and 
proof  of  loss  before  action  may  be  brought  {Salmon  v. 
farm  P.  M.  I.  Assn.,  168  Iowa  521).  The  statute  itself 
seems  to  be  plain  as  to  that.  Under  the  statute  last  cited, 
as  noi(r  in  force,  the  Insured  was  entitled  to  60  days  after 
loss  in  which  to  file  notice  and  proof,  but  the  amount  due 
is  not  payable  under  the  statute,  nor  can  an  action  be 
begun,  until  40  days  after  such  filing ;  that  is,  after  the  no- 
tice and  proofs  are  furnished.  Under  the  statute,  the  in- 
sured has  60  days  within  which  to  furnish  notice  and 
proofs,  but  the  40-day  period  begins  to  run,  not  from  the 
end  of  the  60  days,  as  we  understand  appellee  to  'contend, 
but  from  the  date  on  which  the  notice  and  proofa  are 
actually  furnished.  In  other  words,  in  computing  the  time 
within  which  action  must  be  brought,  plaintiff  may 'not 
count  both  the  60  and  the  40  days,  where,  as  here,  the 
notice  was  given  before  expiration  of  60  days.  As  bearing 
upon  this,  see  Jones  c.  German  Ins.  Co.,  110  Iowa  75,  80; 
Bradford  v.  Mutual  F.  Ins.  Co.,  112  Iowa  495;  Read  v.  State 
Ins.  Co.,  supra.  It  is  appellee's  contention  that  the  60  days 
allowed,  both  by  statute  and  by  the  contract  of  defendant, 
b^an  to  run  January  12,  1914,  at  the  time  plaintiff  claims 
he  flr^t  had  knowledge  that  be  had  lost  the  sight  of  bis 
eye,  and  would  terminate  on  March  13,  1914,  and  that  the 
40  days  allowed  by  statute  would  begin  to  run  on  March 
13.  1914,  and  end  April  23,  1914,  and  he  rites  a  Xorth 
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Carolina  case  to  sustain  his  conteution.  But  we  have 
heretofore  shown  that  both  the  HO  and  the  40  days  may  not 
be  counted  in  determining  the  bar  of  limitation.  He  also 
contends  that  tlie  one  year  allowed  iu  addition  thereto  by 
the  statute  begins  on  April  23,  1914,  and  ends  on  April  23. 
1915,  and  that,  his  action  having  been  begun  April  21, 
1915,  he  was  in  time.  Ae  already  shown,  defendant's  by- 
laws pi'ovide  that  no  action  shall  be  brought  unless  the 
same  shall  be  commenced  within  12  months  after  the  cause 
of  action  accrues,  and  the  statute  proTides  that  the  time 
within  which  action  shall  be  brought  shall  not  be  limited  to 
less  than  one  year  from  the  time  tt-lien  a  cause  of  action  ac- 
crnea.  The  statute  also  pi-ovides  that  no  action  shall  t>e 
began  within  40  days  after  notice  and  proofs  of  loss  bare 
been  given  to  the  companj'.  Under  the  record,  defendant 
denied  liability  on  February  24,  1914,  and  plaintiETs  cause 
of  action  accrued  40  days  thereafter.  It  would  therefore 
be  hari-ed  one  year  after  the  expiration  of  said  40  days, 
which  would  be  17  or  IS  days  before  the  action  was  brought. 
As  said,  appellee  contends  that,  under  the  by-laws,  which 
provide  that  notice  should  be  given  the  company  within  15 
days  after  the  date  of  injury,  and  not  more  than  60  days 
therefrom,  he  was  entitled  to  60  days  from  January  12, 
1914,  to  furnish  notice  and  proofs  of  loss.  But  he  did  give 
notice  and  proofs  of  lo-fs,  and  the  only  ones  that  were  given, 
February  24,  1914,  and  the  company  denied  liability  on 
that  date,  and,  as  said,  the  40  days  began  to  run  then.  It 
is  our  conclusion  that  the  plaintilf's  action  was  not  brought 
in  time,  and  that  it  was  baiTed  when  brought.  Other  ques- 
tions are  argued,  but  the  one  last  referred  to  is  decisive 
of  the  case,  so  that  such  other  points  need  not  be  noticed. 
For  the  reasons  given,  the  judgment  is  Reversed  on 
defendant's  appeal  and  remanded  for  further  proceedings 
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in  hnniiony  with  the  opisioii. — Affirmed  on  plaintiff's  ap- 
peal. 

Gavnor,  C  J,,  \Vea\-ek  and  Stevens,  JJ.,  concur. 


T.  RicnTEE  &  Sons,  Appellee,  v.  American  Expresr  Com- 
pany, Appellant,  et  al. 

CARRIEIW:  InUrstate  Shipments — LlmitlUK  Uablilty— CohtbtbIoii 
1>y  OHTin— Effect.  I.imUed  ll&bllity  clauaea  In  Interstate  bills 
of  lading  are  valid,  under  the  Carmack  Amendment  to  the  In- 
terstate Commerce  Act,  even  though  It  be  conceded  that  the  car- 
rier, after  Issuing  the  bill  of  lading,  teas  gvlity  of  conversion  by 
turning  the  entire  carriage  of  the  gooilij  over  to  another  car- 
rier without  authority  from  tbe  consignee  so  to  do.  (For  Car- 
mack  Amendment,  eee  Act  June  29,  IflOti,  Chap.  3591.  page  595. 
34  Stat  at  L.) 

Weav»:b,  J.,  dissents. 
Appeal  from  Scott  Diairict  Court. — Wtlliaji  Theophilus, 
Judge. 

Saturday,  September  22,  1917, 

Action  brought  hy  tlie  owner  of  a  package  of  furs, 
against  both  defendants  as  common  carriers.  It  was  an  in- 
terstate shipment.  The  goods  were  lost  ia  transit  and 
never  delivered  to  the  consignee.  The  action  ia  in  trover 
to  recover  the  value  for  conversion.  The  contract  of  car- 
riage, by  its  express  terms, — and  appellant  contends  by  the 
law  then  in  force, — limited  the  recovery  to  |oO.  The 
goods  were  worth  more,  and  plaintiti  sues  for  their  actual 
value.  Trial  to  a  jury  resulted  in  a  verdict  for  plaintiff 
against  the  defendant  American  Express  Company  for 
f  1,138.7D,  with  interest  from  December  19,  1913,  and  against 
the  defendant  United  States  Exprens  Company  for  |50, 
with  interest,  I'hiiutiff  waived  its  right  to  judgment 
against  the  United  States  Express  Company,  and  judgment 
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was  rendered  against  the  American  for  the  amount  of  the 
verdict.  The  judgment  entry  recited  that  the  judgment 
should  be  without  prejudice  to  any  claim  the  American 
Express  Company  might  have  against  its  codefendant. 
The  American  Express  Company  appeals.  The  United 
States  Company  has  refused  to  join  in  the  appeal. — Re- 
versed. 

T.  B.  Hanison  and  Bollingn-  ti  Block,  for  appellant. 
Thiienen  d  Shorcy  and  Latie  i£  Waterman,  for  appellee. 

Pkestox,   J.— The   plaintiff's   claim    is 

tiwife^Bhip-"     substantially  tfaia:  That  it  is  an  Iowa  cor- 

inViikbiiii/:      poratiou ;  that  each  defendant  is  a  common 
coDveralon  by  .,,.■.  .  .  „ 

carrier:  ef-         ciinier;   that  defendant  American  Express 

Company  had  a  continuous  line  for  the  car- 
riage of  goods  from  Brooklyn,  Mew  York,  to  Davenport, 
Iowa;  that  both  defendants  have  a  line  to  Davenport;  that, 
some  two  or  three  weeks  before  December  19,  1913,  plain- 
tiff sent  a  package  of  furs  to  Schiff  Broa,,  at  Brooklyn, 
Kew  York,  to  be  tanned  or  dressed,  and  that,  on  said  De- 
cember 19th,  plaintiff,  by  its  agents,  Schiff  Bros.,  delivered 
said  package  to  defendant  American  Express  Company  at 
Brooklyn  for  carriage  to  plaintiff  in  Davenport,  and  that 
said  company  accepted  said  package  and  undertook  in  writ- 
ing to  perform  such  services;  that  it  did  not  perform  said 
services,  but,  unlawfully  and  without  the  knowledge  of 
plaintiff,  delivered  said  package  to  the  United  States  Ex- 
press ConiiKiuy  in  the  city  of  Brooklyn,  thus  converting 
said  package  to  its  own  use;  that  the  United  States  Express 
I'ompany,  knowing  that  plaintiff  bad  not  confided  said  pack- 
age to  it  and  that  it  had  no  right  to  take  same,  took  it  nnd 
has  converted  same  to  its  own  use;  that  said  piickage  has 
never  been  delivered  to  plaintiff;  andplaintiff  asked  jndg- 
ment  for  |1,321.15.  In  a  second  count,  plaintiff  asks  the 
same  judgment,  and  alleges  further  that  both  defendants 


Sept.  1917]       KiCHTKK  V.  American  Exp.  Co.  1039 

combined  to  injure  plaiuttff,  the  one  by  giving  and  the  otiier 
by  receiving  and  undertaking  to  carry  the  package  to  plain- 
tiff, and  that  the  package  was  lost  or  stolen  from  the 
United  States  Express  Company  car  in  the  coarse  of  said 
carriage.  The  defendant  American  KxpreHs  Company  de- 
nied the  coDvei«ion,  and  plesided  substantially  that  it  baa 
never  known  the  contents  or  value  of  the  package;  that  the 
two  defendants  and  the  National  Express  Company  main- 
tained a  joint  office  in  Brooklyn,  where  the  three  received 
and  distribnted  shipments,  using  the  same  employees  and 
wagons  in  so  conducting  the  buftiness;  that  this  was  well 
known  to  SehitE  Bros.,  the  consignor,  who  for  many  years 
bad  used  but  one  express  receipt  book,  that  of  the  Amer- 
ican Express  Company,  for  all  its  shipments  throagh  the 
said  office,  irrespective  of  which  of  said  three  companies 
might  carry  its  shipments.  Defendant  alleges  that  said 
package,  addressed  to  T.  Rlchter  &  Sons,  Davenport,  Iowa, 
was  in  fact  delivered  to  the  United  States  Express  Com- 
pany by  Schiff  Bros.,  though  the  driver  left  with  Schiff 
Bros,  the  receipt  of  the  American  Express  Company ;  and 
that  said  receipt  was  accepted  by  the  consignor  and  consti- 
tuted a  contract  for  the  forwarding  of  the  furs  from  Brook- 
lyn to  Davenport  by  the  United  States  Company ;  that  the 
package  was  carried  by  the  agent  of  said  joint  ofHce  to  the 
joint  office  in  Brooklyn  without  any  shipping  instructions 
from  said  consignor,  and  the  United  States  Company  thus 
undertook  the  forwardii^  of  said  package  to  its  destination, 
rightfully,  and  with  the  authority,  knowledge,  and  con 
sent  of  Schiff  Bros.  The  defendant  alleged,  and  the  e\-i- 
dence  shows  that  said  written  contract  provided,  as  follows : 
"Nor  in  any  event  sball  this  company  be  held  liable 
OF  responsible,  nor  shall  any  demand  be  made  upon  it  be- 
yond the  aum  of  |50  upon  any  shipment  of  100  lbs.,  or  leas, 
and  of  not  exceeding  50  cents  per  pound  upon  any  ship- 
ment weighing  more  than  100  lbs.,  and  the  liability  of  the 
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ezpre»M  company  is  limited  to  the  value  above  stated  lU- 
IcBs  the  just  and  true  value  is  declared  at  the  time  of  ship- 
ment and  the  declared  value  in  excess  of  the  value  above 
specified  is  paid  for  or  agreed  to  be  paid  for  under  this  com- 
pany's schedule  of  charges  for  excesx.  It  is  also  under- 
stood that  the  stipulation  contained  herein  shall  extend  and 
inure  to  the  benefit  of  each  and  every  company  or  i>ersou 
to  whom,  through  this  company,  the  said  property  may  be 
Intru8te<l  or  delivered  for  transportation." 

i^id  defendant  also  alleged,  and  the  evidence  hIiowk. 
that,  under  the  laws  of  Congress,  both  defendants  had,  prior 
to  the  date  of  the  shipmeut  in  question,  caused  to  be  filed 
with  the  Interstate  Commerce  Uonimission  tbeir  schedule 
of  rates  between  Brooklyn  and  Davenport,  and  that  said 
rates  are  based  on  the  value  of  the  shipments;  that  the 
rates,  classifications,  schedules  and  tariffs  were  jointly  filed 
by  the  defendants  and  approved  by  the  commission,  and 
were  in  force  on  December  19,  1913;  that  such  schedule  con- 
tained the  following  provisions: 

"(a)  The  rates  governed  by  this  classification  are 
based  upon  a  value  of  not  exceeding  |50  on  each  shipment  of 
100  lbs.  or  lesfi,  and  not  exceeding  50  cents  per  ponnd. 
actual  weight,  on  each  shipment  weighing  more  than  lOU 
lbs.,  and  the  liability  of  the  express  company  is  limited  to 
the  value  above  stated  unless  a  greater  value  is  declared 
at  time  of  shipmeut,  and  the  declared  value  in  excess  of  the 
value  above  specified  is  iKjid  for,  or  agreed  to  be  paid  for, 
under  the  schedule  of  charges  for  excess  value  in  pam- 
graph  (c)  of  this  rule.     *     •  '* 

"(ci  When  the  value  declared  by  the  shipper,  or  in- 
dicated by  an  invoice,  exceeds  the  value  of  |50  oo  a  ship- 
ment weighing  100  Iba.  or  less,  or  50  cents  per  ponod  on  a 
shipmeut  weighing  more  than  100  lbs.,  a  charge  for  the  ex- 
cess value  must  be  made  according  to  tbe  following  sched- 
ule of  charges:    When  merchandise  rate  is  f3  or  less  per 
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lyo  lbs.,  lit  cents  for  each  |10(l  excess  vaine  or  fraction 
thereof,  When  iiierebaadiBe  rate  exceeds  $3  and  not  more 
than  |8  per  100  Ihs.,  15  cents  for  each  {100  exce^  value  or 
fraction  thereof." 

Said  defendant  also  uDeges  and  clainie  that  the  pack- 
age was  accepted  as  an  interstate  shipment,  subject  to  the 
•  terms  and  conditions  of  the  receipt  given  in  the  name  of 
the  American  Expresn  Company,  and  sabject  to  the  regula- 
tions of  the  Interstate  Commei'ce  Commission  under  said 
act,  and  that  any  liabilit.v  of  the  defendants  is  to  be  deter- 
mined by  the  act  as  amended,  and  particularly  liy  (Section 
20  thereof;  that,  by  reason  of  the  matters  just  referred  to, 
defendants  were  authorized  to  carry  pursuant  to  the  terms 
uf  said  classification,  whereby  the  agreed  value  was  fixed  at 
950.  in  consideratioii  of  the  rate -agreed  to  be  paid  for  the 
carriage  of  said  package,  and  for  its  loss  in  shipment  the 
liability  of  either  defendant  is  limited  to  said  agreed  valu- 
ation ;  that  plaintiff  knew  that  the  rates  were  based  upon 
the  value  of  the  shipment,  and  that,  had  its  true  value 
l>eea  disclosed,  the  rate  would  have  been  based  upon  a  value 
in  excess  of  $50,  while  the  rate  actually  agreed  to  be  paid 
was  the  lowest  rate;  that  fichiff  Bros.,  plaintiff's  agents,  in 
accepting  the  receipt  without  declaring  the  true  value,  and 
knowing  the  true  value,  were  guilty  of  a  fraud  in  attempt- 
ing to  obtain  an  illegal  and  discriminatory  nite,  and  one 
lower  than  allowed  by  law.  It  is  shown  that  the  package 
in  question  weighed  90  pounds,  and  that  the  rate  would 
have  been  |1.65  more  had  the  true  value  of  the  package 
been  declared.  Said  defendant  alleges  that  plaintiff  is  es- 
topped from  claiming  that  the  value  of  the  package  is  in 
excess  of  |50;  that,  by  declaring  the  true  value,  the  con- 
signor and  plaintiff  could  have  obtained  a  service  involving 
a  greater  degree  of  care,  and,  in  failing  to  declare  the  true 
valne,  the  consignor  induced  the  defendants  to  lessen  their 
vigilance ;  that  the  value  of  |50  placed  upon  said  shipmeut. 
Vol.  180  lA.— 66 
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by  tile  failure  tu  declare  a  value  thereon,  was  a  part  of 
the  rate  fixed  bi,"  law.  It  is  alleged  and  shown  that  Bnk 
1  was  one  of  the  rules  before  referred  to,  and  is  as  follovB: 

"The  ratos  of  the  companies,  parties  to  this  classiflca- 
tion,  are  conditioned  upon  their  right  to  route  buBiDess 
as  they  may  elect,  which  right  is  expreaslj  reserved." 

Said  defendant  alleges  that,  even  if  it  he  found  that  tbe- 
package  was  received  by  it  for  shipment,  still,  under  said 
Kule  2,  it  might  forward  the  package  orer  such  route  as 
it  deemed  shortest  and  least  expensive,  and  that,  therefore, 
them  wa^  no  conversion,  because  defendant  was  actiog 
within  the  terms  and  conditions  upon  which  it  received  anch 
package,  if  it  be  held  that  it  did  receive  it.  Said  def«id- 
ant  denied  generally  all  allegations  not  admitted.  It  is 
showu  that  the  package  -would  reach  Davenport  hy  the 
United  States  Company  four  hours  sooner  than  by  the 
American.  Tlie  defendant  United  States  Express  Company 
pleaded  substantially  tbe  same  facts.  Both  defendants  of- 
fered to  confess  judgment  for  |50  and  interest  and 
costs,  which  was  refused.  The  trial  court  instructed  that 
the  United  States  Exj>res8  Company  was  only  liable  for 
|50,  but  as  to  the  other  defendant,  instructed  on  the  tlie- 
ory  of  conversion,  and  that,  under  the  undisputed  evidence, 
plaintiff  was  entitled  to  recover  |1,138.75  as  the  true  value 
of  tbe  package,  if  the  jury  found  there  was  a  converaioii. 
The  instructions  read: 

■■7.  The  only  question  or  issue  for  you  to  try  and  de- 
termine in  this  case  is :  W&s  it  within  the  reasonable  con- 
templation of  Scliiff  Bros., — that  is,  within  the  reasonable 
eontempUition  of  their  president,  Abraham  Schiff,  or  tiwir 
secretary.  Theodore  Schiff,  or  their  shipping  clerk,  Pan! 
Meyer,  or  their  assistant  shipping  clerk,  Charles  Schiff, 
when  the  said  package  was  delivered  to  Michael  Connors, 
the  joint  agent  of  tbe  two  defendant  express  companies,  for 
shipment. — that  tbe  same  might  be  routed  and  forwarded 
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over  the  line  of  the  defendant  United  States  Express  Com- 
pany? 

''8,  It  is  to  he  presumed  in  this  case,  until  the  con- 
trary- appears  from  the  evidence,  that  the  said  package  was 
to  be  ronted  and  forwarded  over  the  line  of  the  American 
Express  Company ;  henoe  the  burden  of  'proof  is  upon  the 
defendants  to  establish  and  prove  bv  a  preponderance  of 
eridenoe  that  it  was  within  the  reasonable  contemplation 
of  Scliiff  Bros.,  when  they  so  delivered  the  said  package 
for  shipment,  that  the  same  might  be  routed  and  forwarded 
over  the  line  of  the  United  States  Express  Company. 

"9.  8o,  in  this  case,  if  yon  find  from  a  preponderance 
of  evidence  that  it  was  within  the  reasonable  contemplation 
of  any  one  of  the  said  persons,  namely :  Abraham  Schiff, 
president,  Theodore  Schiff,  secretary,  Paul  Meyer,  shipping 
clerk,  or  Charles  Bchiff,  assistant  shipping  clerj:,  of  the 
said  SchiS  Bros.,  when  the  said  package  was  so  delivered 
for  shipment  to  said  Michael  Connors,  joint  agent  of  the 
defendants,  that  such  package  might  be  routed  and  for- 
warded over  the  line  of  the  ITnited  States  Express  Com- 
pany, then  in  that  event  your  verdict  must  be  against  both 
defendants  for  the  sum  of  f50,  with  six  per  cent  interest 
thereon  from  December  19,  1913;  but  if  you  do  not  so  find, 
then  your  verdict  must  be  against  the  defendant  American 
Express  Company  in  the  sum  of  ¥1,138.75,  with  interest 
thereon,  and  against  the  defendant  United  States  Express 
('ompany  in  the  earn  of  |50,  with  six  per  cent  interest  there- 
on from  December  19,  1913." 

Only  this  one  fact  question  was  submitted,  and  appel- 
lant contends  that  Ihe  trial  court  denied  all  of  its  other  de- 
fenses. We  shall  refer  later  to  the  evidence  as  each  -aide 
claims  it  to  be.  and  as  bearing  upon  the  quentlon  as  to 
whether  there  was  or  was  not  a  conversion,  At  this  point, 
appellant  contends  that  there  is  no  conflict  in  the  evidence, 
while  appellee  contends  otherwise:  but  appellant  says  that, 
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even  though  there  is  a  conflict  in  the  evidence  of  the  vit 
uessea  na  to  their  purposes  and  intentions  iD  maliiDg  the 
'Shipment,  still,  under  Rule  2,  before  referred  to,  defend- 
ants  had  the  right  to  route  the  shipment  as  &ey  chose. 
and  that,  therefore,  there  w»b  no  conversion  in  faot,  and 
thev  contend  broadi,v  tliat.  even  though  there  was  a  eon 
version,  there  could  not,  under  the  law,  and  because  of  tbf 
provisions  in  the  receipt  and  the  schednles  filed  with  tlw 
Interstate  Commerce  Commission,  be  a  recovery  of  mo» 
than  $50. 

In  fairness  to  the  trial  court,  it  should  be  said  thai 
some  of  the  decisions  of  the  Hupreme  Coart  of  the  United 
States,  upon  which  we  thinl;  a  deterntiiiation  of  the  flues- 
tions  involved  turn,  were  decided  after  the  trial  of  this  case. 

1.  As  said,  api>ellant  contends  that,  thongb  the  re 
ceipt  or  contract  is  signed  by  the  appellant,  the  pai^ip 
was  accepted  by  the  agent  for  the  United  States  Expres 
Company.  There  is  some  conflict  in  the  testimony  as  to  the 
purposes  and  intentions  of  the  consignors  and  the  driTW 
who  received  the  package  and  receipted  for  it  and  the 
agents  of  the  companies,  as  to  whether  the  shipment  should 
be  carried  by  the  appellant  or  the  United  States  CompaDT- 
Consignors,  or  some  of  them,  testify  that  they  iutoided  aod 
expected  the  appellant  to  carry  the  furs,  and  that  they  did 
not  authorize  the  United  States  Company  to  carry  the  pa(i- 
age,  or  consent  thei-eto ;  and  yet  the  consignors,  or  some  ol 
them,  also  say  that  they  were  indifferent  as  to  which  com- 
pany carried  the  goods,  and  one  of  tliem  says  that,  when 
he  took  an  American  receipt,  he  knew  that  the  goods  mi^t 
go  over  the  United  States  Express  Company's  line.  Tbo« 
is  also  some  evidence  as  to  the  custom  of  these  companies 
as  to  the  method  and  manner  of  making  shipments  and  ae 
to  the  consignors'  knowledge  thereof,  and  that  in  some  ii- 
stances  goods  receipted  for  as  were  these,  were  carried  b; 
one  of  the  other  companies.     We  shall  not  go  into  the  f«- 
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timouy  further.  It  is  eoough  to  saj-  that,  if  the  driver  and 
other  agents  were  acting  for  the»e  different  companies  joint- 
l.v,  they  were  acting  for  the  appellaot,  and  the  appellant 
gave  its  receipt  or  contract  and  is  bound  thereby, 

2.  Appellee  says,  at  one  point  iu  the  argument,  that 
the  plaintiff  sues  upon  a  written  contract  of  carriage, 
and  that  the  appellant,  a  party  to  that  contract,  in  so  far 
as  the  leceipt  is  a  contract,  may  not  show  by  parol  testi- 
mony that  it  was  intended  as  a  shipment  over  the  United 
States  Company's  lines.  They  say  also  that,  although  the 
consignors  supposed  tbey  had  delivered  the  packnge  to  ap- 
pellant for  carriage,  they  had  not  dune  so,  because  it  was 
never  accepted  for  carriage  hy  nppellaut.  and  that  the  con- 
signors never  intended  it  to  be  accepted  for  carriage  by  the 
United  States  Company,  and  therefore  there  was  no  con- 
tract of  carriage  between  Schiff  Bros,  and  any  person  for 
the  shipment  of  these  goods;  that  plaintiff  can  hold  the 
American  Company  bonnd  by  the  contract  that  it  led  it 
to  Itelieve  was  made.  And  they  say  that,  hy  reason  of  these 
things,  there  was  no  contract  of  shipment,  and  the  Carmack 
Amendment  to  the  Interstate  Commerce  I*aw  could  not  ap- 
ply. Plaintiff's  contention  is  that,  because  appellant  re- 
ceipted for  the  good^,  and.  without  any  attempt  to  perform 
its  contract,  turned  them  over  to  the  other  company  for 
carriage,  this  amounted  to  a  conversion,  and  they  say  that 
it  is  not  a  mere  technical  conversion,  and  that  it  is  not  a 
case  of  loss  throngh  negligence  or  nonperformance  of  the 
eoatract,  but  a  positive  misfeasance  of  appellant  itself, — a 
willful  act, — as  though  ap[)ellant  were  guilty  of  theft,  or 
n-illfnl  destruction  of  the  property.  Their  contention  is  that, 
this  being  so,  appellant  cannot  by  contract  limit  itn  liability 
for  such  an  amount. 

Appellee  contends  that  there  was  at  least  a  conflict  in 
the  evidence  as  to  whether  there  was  in  fact  a  conversion 
of  the  property,  while  appellant  contends  that,  under  the 
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aodisputed  evidence,  there  was  in  fact  iiu  coDTereioD,  and 
calls  our  attention  to  Bome  of  the  circumstances  which  tbe^ 
claim  so  show,  iucludiug  Rule  2  before  referred  to,  id  re- 
gard to  routing.  Some  of  the  facts  referred  to  in  a  prior 
divibiOD  of  the  opinion  have  a  bearing  upon  the  question 
of  conversion.  There  are  other  circumstances  bearing  upon 
this  question,  but  we  »hall  not  take  the  time  to  set  out 
the  evidence.  Ap[>ellee  coucedex  that  for  mere  negligeni-e 
or  nonfeasance  of  duty  on  the  part  of  appellant,  the  recoT- 
ery  would  be  liouted  to  {50,  but,  as  stated,  contends  that  the 
rule  does  not  apply  where  there  is  a  conversion,  and  that 
a  carrier  maj  not  limit  its  liability  for  loss  of  a  ship- 
meat  occasioned  by  its  own  willful  wrong.  It  should  be 
stated,  if  we  have  not  already  done  so,  that  there  is  no 
claim  in  this  aise  that  there  was  a  theft  of  the  property  bj 
appellant  or  either  of  the  defendants,  or  any  act  by  tbem 
of  that  character.  The  evidence  shows  that  the  goods  were 
lost  while  being  carried  by  the  United  States  Express  Com 
pany.  .\ppellee  relies  largely  upon  the  case  of  Sleat  r, 
Fagg,  5  B.  &  Aid.  342,  the  sylUibus  of  which  case,  with 
three  words  which  appellee  has  added  in  parentheses,  is  at 
follows : 

'■  'A  parcel  containing  country  banker's  notes,  of  tlie 
value  of  1,300£  and  addressed  to  their  clerk,  in  order  to 
conceal  the  nature  of  its  contents,  was  delivered  to  the 
carrier,  without  any  notice  of  it»  value,  to  be  carried  by  » 
mail  coach,  and  was  accepted  by  him  to  be  so  carried.  "Re 
parcel  was  sent  by  a  different  coach  (owned  by  othersl. 
and  was  lost.  The  caiTiers  had  previously  given  notice 
that  they  would  not  be  answerable  for  any  parcel  above  5£ 
in  value,  if  lost  or  damaged,  unless  an  insurance  were  paid. 
>'o  insurance  having  been  paid  in  this  case,  held,  notwith- 
standing, that  the  carrier  w?is  responsible  for  the  loa" 
The  counsel  for  defendant  relied  upon  the  case  of  Batio» 
fjt.  Donovini.  4  B.  &  A..  21.  which  was  an  action  founded 
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upon  the  uegligeiu-e  or  non-feaiiauce  of  Ijie  carrier.  The 
plaintiff  had  a  verdict  below  for  the  full  amount  of  the  valoe 
of  the  package." 

The  judgment  of  the  lower  court  was  sustained,  on  the 
theory  that  it  was  not  a  case  of  the  negligent  performance 
of  the  contract,  but,  because  defendant  did  not  carry  the 
package  in  pursuance  of  the  contract,  but  substituted  a  dif- 
ferent carrier,  it  was  a  refusal  altogether  to  perform  the 
contract,  and  a  misfeasance.  Counsel  for  appellee  seek 
to  distinguish  Georgia,  etc.,  R.  Co.  v.  Blish  Milling  Co.,  241 
L'.  S.  190  and  later  cases  relied  upon  by  appellant. 

Appellant's  contention  at  this  point  is  that,  under  the 
holding  in  the  BlUh  and  other  cases,  the  question  of  con- 
version— at  least  such  a  conversion  as  is  relied  upon  in  the 
instant  case — is  not  controlling,  and  that,  whether  the  suit 
i3  on  contract  or  in  tort,  the  amount  of  recovery  is  lawfully 
limited  to  the  amount  specified  in  .the  contract;  and  they 
quote  the  language  of  Mr.  Justice  Hughes  in  the  Blish 
case: 

"Tli«  words  of  the  Htatute.are  comprehensive  enough 
to  embrace  responsibility  for  all  losses  resulting  from  any 
failure  to  discbarge  a  carrier's  duty  as  to  any  part  of  the 
agreed  transportation." 

The  trial  court  seems  to  have  adopted  plaintiEf's  theory, 
and,  as  we  understand  it,  instructed  the  jury,  under  the 
doctrine  of  QreenrWheeler  Shoe  Co.  v.  Chicngo,  H.  I.  li  P.  JR. 
Co..  130  Iowa  123,  130,  and  other  cases,  that,  if  the  carrier 
transports  the  goods  over  some  other  route  than  that  speci- 
fied in  the  contract,  or  reasonably  within  the  contemplation 
of  the  parties,  he  must  answer  as  for  conversion.  If  it  be 
conceded  that,  under  the  evidence,  there  was  such  a  conflict 
therein  that  the  jury  was  justified  in  finding  that  there  was 
a  conversion,  under  the  doctrine  of  the  Iowa  cases  just  re- 
ferred to,  and  even  though,  as  contended  by  appellee,  it  was 
not  a  mere  technical  conversion,  still,  the  goods  being  lost 
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ia  transit  aud  not  stolen  h\  the  defendant  or  its  agents,  it 
was  not  such  a  conversion  an  to  constitnte  au  act  of  mifr 
feasanoe  in  the  sense  contended  for  by  appellee ;  that  is.  in 
though  the  defendant  itself  had  stolen  or  w-illfully  destrojed 
the  goods.  In  passing,  we  may  refer  to  a  remark  of  the 
court's  in  D'Utassy  v.  Barrett,  (X.  Y.)  114  S.  E.  786,  W, 
that  the  rule  should  not  be  extended  so  as  to  permit  a  car- 
rier to  realize  a  profit  by  converting  valuable  shipments. 
Such  conversions  jtre  so  unusual  a$  to  be  almost  negligible. 
But,  as  before  indicated,  we  are  not  now  dealing  with  a 
case  of  conversion  by  theft  and  the  like,  hence  do  not  dt 
termine  the  effect  of  such  a  conversion;  although  in  the 
O'Utassy  case  it  was  iield  that,  under  the  circumstances' of 
that  case,  plaintiff  conid  not  recover  the  true  value  where 
the  goods  were  stolen  by  the  company's  agent,  and  the 
Blish  case  was  cited  to  sustain  the  proposition  that  the  ef 
feet  of  the  stipulation  -in  the  receipt  or  contract  cannot  he 
escajjed  by  the  mei-e  form  of  the  action,  etc. 

Appellant  cites  many  cases  which  it  says  control  the 
instant  case,  and  appellee  does  not  dispute  the  proposition." 
laid  down  in  any  of  them,  except  the  Bh'sh  case,  but  oiu 
tends  that  appellant's  cases  do  not  apply  because  of  the  al- 
leged conversion.  Among  other  cases,  appellant  citw 
Adams  Exp.  Co.  v.  Croniiiger,  226  U.  fi.  401,  Georgia,  rii*. 
K.  Co.  V.  Blish  Mittinff  Co.,  241  U.  S.  1!I0  (60  ],.  Kd.  i«Si. 
Atchison,  T.  <(■  S.  F.  R.  Co.  v.  Harold,  241  l'.  S.  37i.  to  the 
point  that,  by  the  Carmack  Amendment,  ('ongress  took  sn- 
ppeme  control  of  a  carrier's  liability  in  interstate  diip^ 
ments.  They  also  cite  Missouri,  K.  &  T.  R.  Co.  t:  Harrim». 
327U.  S.  657  (57  L.  Ed.  690),  Glassinan  v.  Chicaffo,R.I.iP■ 
R.  Co.,  166  Iowa  254,  and  Henninghausen  v.  Adams  Esprtg' 
Co.,  167  Iowa  230,  to  the  point  that  the  Carmack  Amend 
ment  furnishes  an  exclusive  nile  for  the  liability  of  a  car- 
rier under  contracts  for  interstate  shipments.  Appellan' 
also  cites  Pennsylmniu  R.  Co.  v.  Hughes,  151   V..  8.  477. 
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480,  Hart  v.  Pennsi/lcania  R.  Co.,  112  U.  S.  331,  WelU,  Far- 
go tt  Co.  V.  yeiman-Manua  Co.,  227  U.  S.  469,  and  the  Blish 
esse,  aupra,  as  sustaining  their  contention  that  the  defend- 
ant's liabilit.v  under  Section  20  of  the  Interstate  Commepce 
Act  does  not  exceed  |50,  and  that  a  judgment  of  a  state 
court  for  more  than  that  amount  deprives  the  defendant  of 
a  Federal  right;  and  Adama  v.  Croninger.  supra,  Kansas 
City  So.  R.  Co.  v.  Carl,  R7  U  Ed.  683,  688,  and  Missouri,  K. 
t£  T.  R.  Co.  V.  narriman,  supra,  to  the  point  that  the  Federal 
law  limits  the  liability  to  $50  on  the  principle  of  estoppel: 
also  Ciiuiinmti,  N.  0.  &  T.  P.  R.  Co.  v.  Rankin,  U.  8.  Adv. 
Ops.  1915,  page  555  (2il  U.  S.  319),  to  the  proposition  that, 
where  a  bill  of  lading  contained  provisions  for  limited  lia- 
bility, published  rates,  tariff  r^ulations,  and  choice  offered 
ship])er,  the  limite<l  liability  was  valid,  and  that  the  court 
will  presume  that  such  regulations  had  been  filed  with  the 
Interstate  Commercp  4'ooiniission.  Appellant  claims  also 
that,  und^r  the  tUiid  parat^raph  of  Section  10  of  the  Inter- 
state Commerce  Act,  and  Section  6  thereof  as  amended  by 
the  Hepburn  Act,  plaintiff  was  guilty  of  a  fraud  in  at- 
tempting to  obtain  transportation  for  the  furs  in  question 
at  less  than  the  regular  rates,  and  to  obtain  a  concession 
or  discrimination;  and  they  cite  Poor  Qrain  Co.  v.  Chicago, 
B.  4c  (?.  R.  Co.,  12  I.  C.  C.  R.  418.  422,  as  holding  tbat: 

"When  once  lawfully  published,  a  rate,  so  long  as  it 
remaiuB  uncanceled,  is  as  fixed  and  unalterable  either  by 
the  shipper  or  by  the  carrier  as  if  that  particular  rate  had 
been  established  by  a  sjwcial  a<t  of  the  <'ongreHR.  When 
regularly  published,  it  is  no  longer  the  rate  imposed  by  the 
carrier,  but  the  rate  imposed  by  the  law.  •  •  •  Any  de- 
parture from  it,  either  by  the  carrier  or  the  shipper,  is  as 
much  a  crime  as  it  would  be  if  the  rate  had  been  fixed  by 
specific  enactment.  Xot  even  a  court  may  interfere  with 
a  published  rate  or  authorize  a  departure  from  it."' 

This  case  cites  Texts  rf  P.  R.  Co.  r.  .ibihne  C.  O.  Co.. 
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2U4  V.  8.  426.  The  case  above  referred  to,  as  well  as  the 
case  of  Wella,  Fargo  d  Co.  v.  yeiman-Mareua  Co.,  eupra,  is 
quite  Bimilar  to  the  iDBtaut  case,  though  it  does  not  hav» 
the  couversion  feature.  But,  as  we  understand  it.  appel- 
lant's claim  at  this  point  is  that  plaintiff  or  its  agent,  Schiff 
Bros.,  tcnowingly  and  willfully,  by  false  billing  or  fal«e 
classification,  souclit  to  obtain  transportation  at  less  than 
the  regular  rates.  We  do  not  deem  it  necessary  to  deter- 
mine this  point.  It  may  be  remarked,  however,  that,  white 
no  other  valuation  was  placed  upon  the  ])ackage  of  fnre 
than. that  stated  in  the  receipt,  it  appears  that  the  agent 
who  received  the  package  did  not  ask  for  its  true  value,  nor 
was  it  given  by  the  consignors.  SchiJf  Bros,  testify  that, 
under  the  circumstances,  the,v  would  not  give  a  valuation 
unless  directed  so  to  do  by  plaintiff.  Finally,  appellants 
contend  that  a  recovery  for  full  value  in  this  case  gives  the 
shipper  an  undue  advantage,  and  is  a  favoritism  which  the 
(I'omnierce  Act  was  designed  to  avoid,  citing  Phrce  Co.  r. 
WfiUs,  Fargo  rf  Co.,  2:t6  V.  S.  278  (59  L.  Ed.  576). 

We  are  of  opinion  that  the  instant  case  is  ruled  by  the 
BHsh  case.  The  Supreme  Court  points  out.  in  the  Cronin- 
gcr  case,  tlie  confusion  that  existed  in  the  various  states 
as  to  validity  of  limited  liability  clause  in  interstate  car 
riage  contracts,  before  tlie  Carmack  Amendment.  Appel- 
lant contends  that,  if  plaintiff's  theory  in  regard  to  con- 
version prevails,  the  national  law  will  be  circumvented, 
and  the  former  chaos  will  return ;  that  the  |50  limit  wonld 
stand  by  virtue  of  the  Federal  statute,  except  in  cases  o( 
conversion.  It  is  argued  that,  as  to  the  owner  of  goods, 
there  can  be  no  difference  whether  the  goods  are  lost  or 
stolen  and  converted  by  the  carrier ;  that  the  owner  has  Bim- 
ply  lost  his  goods;  that  the  shipment  does  not  lose  its  inter- 
state character  simply  because  it  was  converted.  It  is  ar 
■  gued.  too.  that  the  Carmack  Amendment  does  not  provide 
that  a  hill  of  lading  sbnll  be  null,  nor  its  conditions  void. 
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uui-  tliut  a  aiiippei-  may  reuuvei-  uiui'e  ttian  the  amount 
stated,  if  there  be  a  conversion  by  the  cairier,  and  that  the 
state  conrts  are  without  authority  to  Oeclnre  the  f50  limi- 
tation of  liability  provisioa  of  the  contract,  or  any  of  itfl 
pruvisioutj,  void,  unless  so  authorized  by  Congress.  It  is 
argued,  too,  that  the  express  company's  tariff  sheet  containn 
no  provisions  fur  the  payment  of  more  than  the  agreed  val- 
uation based  upon  the  transportation  charge,  even  in  tbe 
case  of  conversion  by  the  company's  employees.  It  may  be. 
as  contended  by  appellee,  that,  under  tbe  anthorities  cited 
by  it,  a  conversion  by  appellant  in  turning  over  tbe  fars  to 
the  other  company  would  constitute  an  abandonment  or 
waiver  of  the  contract,  but  we  think  this  does  not  apply  to 
interstate  shipments  since  the  passage  of  tbe  Canuack 
Amendment.  On  the  date  of  the  shipment  in  question, 
defendants  had  filed  their  tariffs,  mles,  and  regulations, 
including  the  $50  limit  of  liability  for  loss.  The  contract 
of  shipment  and  the  i-eceipt  were  issued  to  plaintiff  in  ac- 
cordance therewith.  These  terms  may  not  be  varied  by 
the  parties.  The  contract  imposes  a  duty  upon  the  carrier, 
and  this  is  imposed  by  the  law  itself.  It  would  seem  that 
neither  the  shipper  nor  the  carrier  could  waive  or  abandon 
what  tbe  law  demands  of  each  of  them,  and  that  is,  an  ad- 
herence to  the  contract.  To  hold  otherwi^,  and  allow  a  re- 
covery in  one  amount  for  conversion,  such  as  is  here  al- 
leged, and  limit  the  liability  in  other  cases,  would  be  likely 
to  open  the  door  to  rebating,  favoritism,  and  other  abuses 
which  it  was  the  purpose  of  the  Commei'ce  Act  to  avoid. 

Coming  now  to  the  Blish  case.  There  it  was  claimed 
there  was  a  conversion,  and  a  recovery  sought  otherwise 
than  according  to  the  terms  of  the  shipping  contract.  The 
suit  was  brought  in  trover.  This  is  the  technical  name  of 
the  common  law  action  provided  for  the  redress  for  con- 
version. The  point  in  the  contract  that  plaintiff  sought  to 
escape  hy  suing  in  ti-over  wjih  not  the  agreed  amonnt  of  re- 
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I'overy,  as  in  tUe  iiiKtDut  c-a»e,  but  it  was  in  u  aense  a  lim- 
Jtatioii  of  liability;  it  wiis  m  to  the  time  and  manner  stip- 
ulated in  the  contract  as  to  notice  of  lona.  The  bill  of  lad- 
ing provided  that  claims  for  loss  or  damage  must  be  made 
to  the  carrier  within  four  months.  The  i-estriotions  of  the 
shipper's  rights  in  tlmt  case  rediiied  the  time  of  plaintifTii 
remedy,  and  in  the  instant  case,  the  amotnit.  Tbe  hold- 
ing of  the  Georgia  court  was.  substantially,  that  the  car- 
rier was  guilty  of  conversion,  in  making  a  misdelivery  of  the 
shipment  contrary  to  the  terms  of  the  bill  of  lading,  and 
that  the  carrier  had  thereby  abandoned  the  contract  of  car- 
riage and  could  not,  therefore,  insist  uiwn  the  stipulation 
providing  for  the  written  notice  of  loss  within  fonr  nionthRi 
and  it  allowed  the  plaintiff  to  recover  the  value  of  hiB  sliip- 
ment  (82  H.  E.  78t).  In  the  instant  case,  apiwllee  contends 
that,  because  of  the  alleged  eonvereion.  the  claose  in  the 
contract  of  carriage  limiting  the  carrier's  liability  to  fofl 
should  be  held  to  be  invalid,  but  that  clause  was  approred 
by  the  Interstate  Commerce  Commission,  and,  under  the  an- 
fhorities  before  cited,  such  a  clause  has  been  held  compn^ 
hensive  enough  to  embrace  nil  losses  and  liability  that  conld 
result  from  any  failure  of  duty,  on  the  carrier's  part,  with 
respect  to  the  shipment.  In  the  Blixh  case  (241  l\  R.  liWl. 
it  was  said,  in  respect  to  the  alleged  conversion,  that  the 
stipulation  in  the  contract  could  not  be  escaped  by  the 
mere  form  of  action,  and  that: 

"The  action  is  in  trover,  but,  as  the  state  court  said: 
■If  we  look  beyond  its  technical  denomination,  the  scope 
and  effect  of  the  action  is  nothing  more  than  that  of  an  ae- 
tion  for  damages  against  the  delivering  carrier,' " 

So  it  is  in  the  instant  case, — a  suit  to  recover  the  value 
of  the  shipment.     It  is  also  aaid  in  the  BUsk  ca.se: 

"It  is  urged,  however,  that  the  carrier  in  making  tbf 
misdelivery  converted  the  flour  and  thus  abandoned  tbe  cwh 
tract.  But  the  parties  could  not  waive  the  terms  of  the  con- 
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tract  uuder  which  the  Hhipiiivnt  wais  uiixIh  pui-suuiit  to  the 
Federal  Act;  nor  could  the  (.aiTiei-  by  it«  condni-t  give  the 
shipper  the  right  to  ignore  these  tei-iHs  which  were  appli- 
cable to  that  conduct  aud  hold  the  carrier  to  u  different 
respODsibititj  from  that  fixed  b.y  the  iigreeiiicnt  made  under 
the  published  turitt'»  und  regulations.  A  different  view 
would  antagouisie  the  plain  iiolic.v  of  llie  act  and  o|>en  the 
door  to  the  very  abuses  at  which  the  net  was  aimed." 

And  8o  it  is  here.  Appellant  could  not  waive  the 
terms  of  its  contract  with  plaintiff,  neither  could  it,  by  its 
conduct,  converHton,  give  plaintiff  the  right  tn  ignore  tlie 
agreed  $51)  liniitation  of  liability,  aud  plaiutifT  may  not 
hold  the  ap]>ellant  to  any  different  responsibitilr  tlian  that 
fixed  in  the  contract.  The  Hliuli  ciwe  in  cited,  though  un- 
der somewhat  diffei-ent  fail;',  in  l>'l'ta>is//  r.  tinnrtt.  supra, 
and  iletz  Co.  r.  Boston  <i  .1/.  K.  Co..  (Mass.)  IIC  X.  K.  475. 
Counsel  for  appellee  seekn  to  distinguish  the  liUth  cii«e 
from  the  present  case  by  saying  that  tlie  conversion  in  the 
Blish  case  was  purely  technical,  and  that  the  converaion  in 
the  case  at  Imr  was  real  and  a  mitifeasance,  but  in  the  Blink 
case  the  Supreme  Pourt  of  Oeoi-gia  (82  S.  }■:.  784,  787)  con- 
deoiDed  the  carrier  by  saying: 

"The  railway  company,  without  regard  for  the  Milling 
Company's  rights  or  wishes,  and  in  violation  of  its  ex- 
pi-essed  intention,  committed  conversion." 

This  is  substantially  the  same  claim  as  appellee  makes 
here.  We  are  of  opinion  that  the  Hlinh  case  determines 
the  instant  case,  and  that  the  friO  limitation  is,  under  the 
record  In  this  case,  valid  and  hiuding,  and  limits  plaintiff's 
recovery  to  that  amount. 

The  cause  is  therefore  reversed,  with  dii'ections  to  the 
district  court  to  enter  a  judgment  for  Jiifl  with  interest  at 
C  per  cent  from  December  Ifl,  191.3,  the  interest  to  be  com- 
puted and  included  in  tin?  judgment.  In  that  case,  the  de- 
fendant having  made  a  tender,  the   |>laintiff  will   pay  all 
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C08t3  in  the  district  court  aud  in  tltis  court.  It  follonK, 
then,  that  the  judgment  of  the  diBtrict  court  ought  to  be, 
and  it  is, — Reversed. 

Gaynoe,  C.  J,,  L.vi>D  and  Stevens,  JJ.,  «mtiir. 

Weaver,  J.,  dissents. 


Maonus   Andkrson.   Appellee,   v.    Standard   Oh.  Companv. 
Appellant. 

NEOLZOENOE:     Acts  ConstltntiHK  N«KlJs«nce— IiudTerteiit  lDzlii< 

1  of  Oils— Evidence.  Evidence  quite  closely  analyzed,  and  held 
to  present  a  jury  question  on  the  Issue  whether  defenJant  oil 
company,  in  dellverlog  olt  to  a  customer,  had  placed  gasoline 
la  a  tank  Intended  tor  kerosene  only,  and  wae  therefore  enlltr 
of  negligence. 

EVIDENCE:      Weight    and   Suffldency— Oredlbllity   of  WttnesMi- 

2  Testimony  Absurd  and  Impossible.  Before  Ibe  court  mar  per- 
emptorily stamp  certain  testimony  as  a  nullity  on  the  grounds 
that  It  Is  absurd,  Impossible,  and  contrary  to  fixed,  known,  sd- 
entlfic  and  physical  facts  and  laws,  It  must  be  very  certilB, 
from  the  entire  record,  that  no  i-easonable  mind  could  enter 
tain  the  truth  ol  said  testimony.  Evidence  reviewed  as  to  tht 
very  unusual  way  In  which  It  was  claimed  an  explosion  of  ell 
occurred,  and  held  not  so  Inherently  Impossible  as  to  ]astl(j 
Its  withdrawal  from  the  Jury. 

Appeal  from    Polk   Distnit   Court. — Charles   A.   Didlet. 
Judge. 

Monday,  Skitembkh  24,  1917. 

Action  at  law  for  daningen  claimed  to  have  i-esnlted 
from  an  explosion  of  a  mixture  of  kerosene  and  gasoiiiw 
which  had  been  sold  to  plaintiflf  as  kerosene.  Trial  to  a 
jurv.     Verdict  for  plaintiff,     defendant  appeals. — Affinnri. 

Carr,  Carr  d-  Evans  and  Nourse  d-  Novrse,  for  appd 
lant 

John  L.  Gillesjiie.  for  appellee. 
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Stevens,    J, — I,    On    the    morning    of 

1.  Nbolioivcb:       March  21,  1915,  while  appellnnt  was  about 

InwiTertent'"^ ■    *"  P**"'"  P*""*^  °^  ^^^  contents  of  a  can  con- 

ertdenre?'  *"" '   gaining  kerosene  into  a    stove    in    a    wash 

Bhanty  near  hia  residence,  in  which  Mtove  he 

had  phicetl  some  paper  and  kindling,  to  which  be  had  set 

fire  a  short  time  before,  the  oil  in  the  can  exploded,  setting 

fire  to  bis  clothing  and  severely  burning  his  hands  and  legs, 

thereby  inflicting  painful  and  pennnnent  injuries  upon  both 

his  bands  and  legs. 

According  to  bis  testimony,  he  )inrehased  the  oil,  a 
few  days  prior,  of  Whittaker  &  Rurgesis,  retiiil  dealers  at 
Marquisville,  Iowa:  it  was  kept  in  the  shanty  prior  to  the 
accident;  and  sliortly  after  setting  Are  to  the  paper  in  the 
etove,  he  left  the  3hanty,  returning  in  a  few  minutes,  and, 
looking  into  the  stove,  saw  no  fire.  This  orcurre*!  about 
9:00  A.  M.  He  took  the  can  containing  the  kerosene  from 
a  bench  a  short  distance  from  the  stove,  and  when  within 
about  18  inches  or  2  feet  of  the  stove,  he  testifies  that  he 
unscrewed  the  cap  from  the  top  and  placed  his  hand  on  the 
tKittom  of  the  can  preparatory  to  pouring  some  of  the  liquid 
into  the  stove,  when  the  can  exploded,  setting  flre  to  his 
clothing  and  burning  him,  as  above  stated. 

The  defendant  maintained  a  station  at  .\ttoona,  from 
which  point  gasoline  and  kerosene  were  distributed  by  its 
agent,  by  wagon,  to  customers  at  near-by  places.  Upon  re- 
ceipt of  the  oil  at  Altoona,  it  is  emptied  from  the  tanka  on 
the  cars  into  storage  tanks.  The  means  employed  makes  it 
impossible  for  it  to  become  mixed,  either  in  filling  the  stor- 
age tanks  from  the  cars  or  in  emptying  them  into  the 
tank  wagon,  unless  by  carelessness  in  pumping  oil  into  the 
wrong  compartment  of  the  tank  wagon.  It  appears  from 
tbe  evidence  that  the  oil  in  the  storage  tanks,  from  which 
that  in  question  was  taken,  had  been  previously  inspected 
by  the  state  oil  inspector,  nnd  approved. 
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On  the  nth  of  March,  the  agent  of  defendaot  filled 
the  respective  cooipartnieuts  or  tanks  on  his  wagon  witli 
kero»<ene  and  (rasoline  from  the  storage  tanks  at  Altoona. 
and  started  to  Marquisville  to  deliver  oil  to  Whittaker  t 
Burgesa.  On  account  of  the  bad  condition  of  the  roads,  he 
was  compelled  to  return  to  Altoona,  and  the  follon-infr 
morning,  backed  a  farm  wagon  up  to  within  a  few  feet  of 
the  rear  of  his  tank  wngon,  and  in  the  usual  way  drev 
both  gaiioUnc  and  kerosene  from  the  wagon  tanks  into  a 
measuring  bucket  and  ponred  the  same  into  separate  rom 
mon  lO-gallon  milk  cans.  Defendant's  agent  tet>tified  ihM 
he  first  filled  2(1  fans  with  kerosene  and  placed  the  same  in 
the  front  end  of  the  wagon  box;  that  lie  then  placed  the  end 
gate  from  his  wagon  box  imme<)iately  back  of  tlie  cans  and 
across  the  b<ix,  sw  as  to  make  a  partition,  and  then  filled 
four  10-gallon  milk  cans  with  gnsoline  and  placed  the  eame 
in  the  wagon  in  such  a  wav  that  the  cans  containiu};  the 
gasoline  and  the  ciins  containing  the  kerosene  were  sepa- 
rated by  the  end  gate,  lie  also  testified  that  he  iilace<l 
I'ed  tags  on  the  can^  containing  gasoline,  on  which  were 
printed  the  words,  "nasoHne — Dangcroue."  He  further 
testified  that  the  oil  was  drawn  from  the  separate  compart- 
ments of  his  tank  wagon  through  a  faucet ;  that  mnie  could 
be  turned  only  with  a  wrench;  and  that  in  drawing  kero- 
sene it  would  foam  up  in  the  measuring  backet  to  a  much 
greater  extent  than  the  gasoline. 

Whittaker  &  linrgess  had  three  storage  tanks:  one  for 
gasoline,  in  an  outbuilding;  and  two  for  kerosene,  one 
known  as  the  north  and  the  other  as  the  south'tank.  Vpoo 
the  arrival  of  defendant's  agent  at  Marquisville,  he  first 
emptied  the  caiiw  containing  gasoline  into  the  t«nk  in  ibe 
gasoline  house.  He  then  emptied  10  cans  of  kerosene  into 
the  north  tank,  and  then  Id  cans  of  kerosene  into  the  soatti 
tank,  therebj-  emptying  all  of  the  cans  which  he  had  on  bis 
wagon.     The  gasoline  was  used   or  sold   bv_  Whittaker  S 
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BurgesM,  and  ai)i)eare  to  have  been  good  oil.  The  oil  in  the 
storage  tanks  at  Altooiia  from  wliicli  the  oil  in  question 
wa3  drawn  was  sold,  and  no  nitiijilaint  was  ever  made  of  it. 

The  oil  purchased  bv  appellee  was  taken  from  the  south 
tank.  Later,  the  oil  inspector  tested  the  oil  in  both  the 
north  and  south  tanks,  the  result  of  which  was  that  the  oil 
in  the  south  tank  was  found  bad,  and  in  the  north  tank, 
good.  Rurgess  and  Whittaker  and  a  clerk  testified  to  the 
manner  of  handling  both  the  kerosene  and  gasoline  at  the 
store.  They  nised  a  5-gallon  and  A  2-gaIlon  can  in  measur- 
ing and  selling  the  gasoline  to  customers,  and  when  they 
sold  Ave  gallons,  they  used  a  •'i-gallon  can,  and  when  they 
sold  two  gallons,  they  used  a  3-gallon  can.  The  gasoline 
was  kept  in  a  separate  building  from  the  kerosene.  With- 
out setting  out  the  details  of  the  evidence,  they  each  testi- 
fied that  the  method  of  drawing  the  oil  from  the  tanks  and 
delivering  it  to  customers  was  such  as  to  make  it  very  , 
improbable  that  there  could  have  been  negligence  upon 
their  part  in  doing  so. 

The  oil  that  was  put  in  the  south  tank  by  defendant's 
agent  was  sold  to  parties  hy  the  names  of  Rrugioni,  .\medi, 
Murray,  Fletehei",  I'inott  and  Itallentini.  and  to  api)ellee. 
After  the  accident,  the  oil  sold  to-  Fletcher,  Murray  and 
Amedi  was  poured  out.  Mrs,  Brugioni  undertook  to  use 
some  of  the  oil  with  which  to  start  a  flre  in  the  kitchen 
Ktove,  when  the  same  exploded,  causing  her  death  and  that 
of  her  daughter.  Mrs,  Ballentini  testified  that  she  used  some 
of  the  oil  with  which  to  start  a  fire ;  that,  when  she  touched 
a  match  to  it,  the  oil  took  flre,  and  the  cap  on  the  top  of 
the  can  was  blown  therefrom  a  distance  of  10  or  12  feet. 
Mrs.  Anderson  testified  that,  on  the  same  morning,  and 
shortly  before  the  accident,  she  took  the  can  to  the  kitchen 
and  poured  some  of  its  contents  into  a  lamp,  which  was  at 
the  time  partly  filled  with  oil.  A  sam))Ie  of  the  oil  taken 
from  the  lamp  was  tested  hy  the  state  nil  inspector  and 
Vol.  180  lA.— 67 
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flaBlied  at  84  degi-eeii.  A  sample  uLich  it  is  claimed  ntu 
taken  from  the  Ballentini  can  was  also  tested  by  a  deputy 
oil  inspector,  and  flashed  without  appljiDg  an;  beat. 
Tests  made  of  this  oil  showed  that  it  would  flash  when  a 
lighted  match  was  brought  within  au  inch  of  two  or  three 
talilespoonfuls  emptied  into  a  saucer.  The  state  oil  inspect- 
or testified  that  a  sample  claimed  to  have  been  taken  from 
the  Ballentini  oil  would  take  fire  at  any  temperature 
above  32  degrees,  and  that  it  flashed  at  that  temperature. 
He  further  testifled  that  good,  safe  kerosene  oil  shonld 
not  flash  until  it  reached  a  temperature  of  101  degrees. 
The  temi>erature  at  the  government  station  in  Des  Moines 
on  the  morning  of  the  accident,  at  about  the  time  the 
explosion  occurred,  was  31  degrees  above  zero.  It  was  also 
claimed  by  appellee  that  samples  of  the  oil  were  taken 
from  the  tanks  by  the  representatives  of  defendant,  aod 
that  the  35  gallons  left  in  the  south  kerosene  tank  were 
taken  away  by  defendant's  agents. 

The  evidence  satisfactorily  shows  that  the  oil  in  qnes- 
tion  and  that  contained  in  the  south  tank  was  a  mixture 
of  kerosene  and  gasoline.  The  evidence  of  some  of  the  ex- 
perts was  that,  under  certain  conditions,  the  gasoline  would 
rise  to  the  top  of  the  can  containing  a  mixture  of  keroB^e 
and  gasoline. 

Appellant  contends:  (1)  That  it  is  as  consistent,  under 
the  evidence,  that  the  oil  became  mixed  after  its  delivery  to 
Whittaker  &  Burgess  as  before,  and  that,  therefore,  plain- 
tiff has  failed  to  make  out  a  ease  of  n^ligence;  (2)  that 
plaintiff's  testimony  regarding  the  explosion  is  so  unrea- 
sonable and  contrary  to  fixed,  known,  scientific  and  physical 
facts  and  laws  as  to  be  unworthy  of  belief;  {S)  that  there 
was  error  in  the  admission  of  certain  expert  evidence  of- 
fered by  appellee;  (4)  that  there  was  error  in  the  refosal 
of  the  court  to  give  an  instruction  requested  by  defendant 
regarding  the  direct  cause  of  the  explosion. 
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We  have  above  set  out  BubstaDtially  all  of  tlie  evidence 
detailing  the  manner  in  which  the  oil  in  question  was  han- 
dled by  the  agent  of  defendant.  He  teetifled  that  the  por- 
tion of  the  oil  remaining  in  hia  tank  wagon  after  Oiling  the 
milk  cans  was  sold,  as  van  all  of  that  in  the  Btoi-age  tanks 
at  Altoona,  and  that  he  never  heard  any  complaint  in  re- 
gard thereto.  The  testimony  of  defendaut'H  agent,  who 
filled  the  milk  cans  with  oil  and  delivered  the  same  to  Whit- 
taker  &  Burgess,  is  contradicted  to  some  extent  by  a  farmer 
who  went  toward  the  road,  to  buy  some  oil  from  the  wagon. 
He  testified  that  he  stood  on  an  embankment  near  the  wag- 
on and  about  four  feet  above  it.  The  evidence  shows  that 
the  cans  stood  several  inches  above  the  top  of  the  wagon 
box.  The  driver  told  him  that  the  gasoline  cans  were 
tagged,  but  he  testified  that  he  saw  no  tags  on  them,  and 
that  he  looked  down  into  the  wagon  box,  but  obaer^-ed  no 
end  gate  or  other  partition  between  the  cans. 

As  before  stated,  the  witnesses  detailed  the  method  of 
taking  the  oil  from  the  different  tanks  at  the  store,  the 
kind  of  reeeptacles  used,,  and  the  method  of  filling  the  cans 
of  customers  and  delivering  same  to  them.  The  gasoline 
tank  of  Whittaker  &  Burgess  was  in  a  building  separate  and 
at  some  distance  from  the  tanks  containing  the  kerosene. 
I>efendant  placed  100  gallons  of  kerosene  in  each  of  the 
tanks  on  the  18th  of  March.  The  oil  in  question  was  de- 
livered to  Mrs.  Anderson  on  Friday,  and  the  explosion  oc- 
curred on  Sunday  morning,  the  2l8t,  so  that  but  little,  if 
any,  opportunity  existed  after  the  delivery  of  the  kerosene 
to  Whittaker  &  Bui^ess  and  the  sale  thereof  to  Mrs.  Ander- 
Ron  for  the  same  to  become  mixed  with  gasoline.  More  than 
one  third  of  the  oil  placed  in  the  south  tank  was  taken 
away  by  defendant  after  the  Anderson  explosion.  We 
think  it  was  a  question  for  the  jury  to  say  whether  or  not 
the  defendant  was  negligent  in  handling  the  oil,  and  caused 
the  same  to  become  mixed  in  the  tank  from  which  the  ■same 
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was  sold  to  Anderson.  TLe  rule  regarding  circumstantial 
evidence,  iis  stated  b.v  the  aiithoritiea  cited  by  connsel  for 
appellant,  is  nndonlitedly  correct,  but  the  jury  had  the  evi- 
dence of  defendant's  agent  and  of  the  several  iiersons  hao- 
dling  the  oil  at  the  sttire,  and  if  was  a  question  of  fact  to  be 
determined  by  it,  whether  or  not  the  proximate  cause  of 
plaintiff's  injuries  was  negligence  upon  the  part  of  defend- 
ant. Tiie  mixture  of  the  oil  was  in  the  south  tank,  and  no 
fact  ajipears  in  evidence  from  which  it  is  made  to  probably 
apjiear  that  same  was  mixed  by  the  retail  dealer.  The 
court,  in  it»  instruction,  submitted  the  question  folly  and 
clearly,  and  stated  the  rule  substantially  as  contended  for 
by  counsel  iu  argument.  We  think  this  point  was  fairly 
iiml  properly  submitte<1  to  the  jury  and  that  its  flnding 
thereon  should  not  be  disturbe*!.  Ellis  r.  RepubUc  OH  Co., 
133  lowii   11. 

II.  Appellee  testified  that  the  can  containing  the  oil 
was  kept  on  a  bench  in  the  wtish  shanty,  in  which  there 
had  been  no  heat  for  several  hours  preceding  his  attempt 
to  kindle  a  fire  in  the  stove.  ■  We  may  assume  that  the  tem- 
perature in  the  shanty  was  somewhat  higher  than  that 
shown  at  the  weather  station  on  that  morning.  The  can 
containing  the  oil  had  been  taken  from  the  shanty  to  the 
kitchen  that  morning.  The  evidence  is  silent,  however,  as 
to  the  length  of  time  it  was  kept  in  the  kitchen;  nor  is  the 
temperature  of  that  room  shown.  PlaintitT  does  not  testi- 
fy that  there  was  no  fii-e  iu  the  stove  at  the  time  he  re- 
nmved  the  cap  from  tlic  top  of  the  can,  but  that,  when  he 
looked,  he  saw  no  fire.  A  witness  who  examined  the  stove 
after  the  accident  testified  that  the  pijie  was  in  place  and 
the  kindling  did  not  have  the  appearance  of  having  been 
burned.  I'laintift  further  testified  that  he  was  IS  inches 
or  2  feet  from  the  stove  nt  the  time  the  explosion  occurred- 
The  tem|jerature  <)f  the  shanty,  it  may  well  be  presumed. 
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was  above  32  degitHis,  at  wliicli  the  sample  (■Iaime<I  to  have 
been  taken  from  the  Balleiitini  can  flashed. 

There  Is  no  doubt  tliat  (.'onrts  generally  i-ecognize  the 
rule  that  the  testimony  of  a  witness  may  be  so  absni-d  and 
unreasonable,  impossible  Jind  self -ion  trad  irtory  that  it 
should  not  l)e  believed  by  rourt  or  jury,  and  should  be 
treated  as  a  nullity,  Snch  was  the  holding  of  this  court 
in  Graham  i\  Chicago  d  N.  W.  R.  Co.,  143  Iowa  HM.  See, 
also,  Mite  ErU?  d-  W.  N.  Co.  v.  fitirk,  (Tnd.)  41  X.  R.  365; 
Weltmerv.  Bishop,  (Mo.)  71  S.  W.  167;  and  Post  v.  United 
States,  67  C.  C.  A.  .o69. 

The  Supreme  (.'ourt  of  Kentuciiy,  in  lAmisi'iUe  tf  .V.  R. 
Co.  )!.  Chambers.  178  S.  W.  1041.  1043.  referring  to  the  rules 
relating  to  the  (Tedibility  of  witnesses,  said: 

"Of  necessity,  these  rnlcs  cannot  apply  where  the  only 
evidence  ui>ou  which  snch  adverse  party  rests  his  right  to 
succeed  consists  of  a  statement  of  alleged  facts,  inherently 
impossible  and  absolutely  at  variance  with  well-established 
and  universtilly  recognized  jihysical  laws.  In  stich  case, 
that  which  purports  to  he  evidence  is  insufficient  to  consti- 
tute a  eomi)liance  with  the  reqnirpments  of  the  scintilla 
rule,  for  it  is  the  essence  of  that  rule  that  there  must  be 
some  evidence  (however  slight)  ni>on  which  the  jury  might 
rationally  find  a  verdict  for  the  party  producing  it." 

See,  also,  houisviUr  Water  Co.  v.  I.aUy.  <Ky.l  182  S. 
W.  186,  and  Peat  v.  Cliicogo,  ,1/.  »(■  ^7.  /'.  R.  Co..  (Wis.)  107 
X,  W.  355. 

The  Supreme  Court  of  Wisconsin,  in  Witikler  r.  Poicer 
«t  Mining  Ma<-hinery  Co..  124  N.  W.  273,  discussing  a  like 
question,  used  the  following  language: 

"Appellant's  counsel  assigns  numerous  errors  in  the 
proceedings  below,  malcing  his  principal  argument,  how- 
ever, on  the  proposition  that  the  testimony  ou  the  part  of 
the  plaintiff  relating  to  the  manner  in  which  his  injury  was 
inflicted  is  in  contradiction  of  known  physical  laws,  and 
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therefore  impossible  and  incredible.  Tbis  proposition  must 
be  supported  by  demonstration,  not  by  mere  conQict  of  ev- 
idence, and,  in  order  to  present  it  properly,  nil  the  n«^ 
esBary  data  for  demonstration  most  appear  affirmatively, 
and  not  depend  upon  mere  credibility  of  other  witnesses. 
*  •  •  It  is  suggested  that  common  sense  is  sufficient  to 
show  the  incredibility  or  the  impossibility  of  plaintifTa  tec- 
timony.  What  is  thought  to  be  common  sense  is  frequent- 
ly nothing  more  than  a  fixed  belief  based  on  no  evidence 
and  supported  by  do  reasonR.  and  it  then  ordinarily  laebg 
the  certainty  requisite  for  the  annihilation  of  positive  evi- 
dence to  the  contrary." 

The  same  court,  in  Salchcrt  v.  Keiiiig.  (Wis.)  115  X.  W. 
132,  said: 

"But  when  this  stage  has  tK>en  passed,  the  qneatiou 
whether  the  court  should  direct  a  venlict,  or  whether  this 
court  on  appeal  may  in  effect  do  so,  depends  merely  upon 
whether  there  is  any  credible  evidence  whieh,  in  the  most 
favorable  view,  and  granted  all  reasonable  inferences  nnd 
construction  in  favor  of  the  conclusion  of  the  jury,  tentte 
to  support  the  verdict.  To  declare  sworn  testimony  of  a 
fact  incredible,  we  must  be  convinced  that  it  is  so  in  cod- 
flict  with  the  uniform  coui-se  of  nature  or  with  fully  estab- 
lished jihysical  facts  that  no  reasonably  intelligent  man 
could  give  it  credence." 

In  Bates  v.  Chicago,  if.  d-  St.  P.  R.  Co.,  (Wis.)  122 
N.  W.  745,  this  court  again  said: 

"On  the  question  of  contributory  negligence,  it  is  con- 
tended that  the  respondent  must  have  seen  and  ought  there- 
fore to  have  avoided  this  pit  or  depression,  and  that  her 
testimony  to  the  effect  that  she  did  not  see  it  is  manifestly 
impossible  and  untrue.  It  requires  an  extraordinary  ea»e 
to  authorize  the  court  to  so  dispose  of  sworn  testimony." 

"So  fre(|uently  do  unlooked-for  results  attend  the  meet- 
ing of  interacting  forces  that  courts,  in  such  cases,  sboald 
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not  indulge  in  arbitrary  deductions  from  physical  law  and 
fact,  except  when  they  appear  to  he  so  clear  and  irrefu- 
tahle  that  no  room  is  left  for  the  entertainment,  by  reason- 
able minds,  of  any  other."  Lang  v.  iftaaouri  Pac.  R.  Co., 
115  Mo.  App.  489  (91  S.  W.  1012) ;  Ratian  v.  Central  Elec- 
tric R.  Co.,  (Mo.)  96  8.  W.  785;  Soroggin*  v.  MetropoUttm 
8t.  R.  Co.,  (Mo.)  120  S.  W.  731 ;  Qeasn^  v.  MetropoUtan  St. 
R.  Co.  (Mo.)  119  8.  W.  528. 

Is  the  testimony  of  plaintiff  bo  in  con- 
wetRhfud  BDf-  flit^t  with  established  physical  and  scientific 
ibiuty  of  wit-  facts  as  to  render  the  same  wholly  unwor- 
mony  kbHurd       thy  of  belief,  or  should  we  ear   that,  not- 

■Dd   ImpoaBlble. 

withstandiag  the  extreme  improbabiltty  of 
the  explosion's  occurring  as  detailed  by  him,  yet  the  known 
physical  facts  are  no*  so  clear  and  irrefutable  as  to  leave  ■ 
no  room  for  the  entertainment  by  reasonable  minds  of  the 
conclusion  that  the  explosion  may  have  been  caused  sub- 
stantially as  detailed? 

The  evidence  is  without  conflict  that  plaintiff  went  to 
the  shanty  about  9  o'clock  Sunday  morning  for  the  pur- 
pose of  kindling  a  fire  in  a  stove  in  said  shanty;  that  he 
placed  paper  aud  kindling  in  the  stove,  set  fire  to  the 
paper,  left  the  shanty,  and  shortly  thereafter  returned, 
looked  into  the  stove  and  saw  no  fire.  It  does  not  appear 
that  lie  bad  other  errand  or  purpose  in  visiting  the  ahanty 
at  the  time.  A  witness  testified  that,  after  the  accident,  he 
looked  into  the  atove  aud  saw  kindling;  that  the  stovepipe 
was  in  place;  and  that  the  stove  bore  no  evidences  of  an 
explosion's  having  occurred  therein.  The  presence  in  the 
shanty  of  the  can  containing  the  oil  is  established  by  the 
testimony  of  both  plaintiff  and  his  wife.  The  fact  of  the 
explosion  is  contradicted  by  no  testimony,  and  the  jury 
could  have  reached  no  other  conclusion  than  that  there  was 
an  explo.sion,  setting  fire  to  the  clothing  of  plaintiff  and 
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causing  his  limbs  tu  be  burneil  iii  tiie  tuanDer  ahown  id  eri- 
deoce. 

Ttie  teinperatui*e  uf  the  atuiospliei-e  at  tlie  weather 
station  in  Hen  Moines  at  or  about  tlie  time  of  tbe 
explosion  was  .'II  (legreeu  above  Ker«».  The  state  oil  in- 
spec-tor  called  as  a  witiiei^is  by  plaiiitilt  testified  that  lie 
tested  two  samples  of  oil;  one,  the  jury  under  the  evidence 
may  well  have  found,  L-ame  from  a  lamp  iu  the  Anderson 
home,  aud  the  other  from  the  Ballentini  can.  The  test 
of  the  two  samples  reaulteil  differently.  The  Anderson 
oil  fla.-ihed  at  a  temperatui'e  of  84  degrees,  and  the  other 
sample,  without  beating,  at  probably  S2  degrees.  The  wit- 
ness making  the  test  testified  that  the  latter  sample,  in  his 
jiidgnieut,  would  flash  at  auy  temperature  above  freezing. 
.  The  oil  used  was  purchased  from  Whittaker  &  Burgess  after 
the  delivery  in  <juestion  by  tiie  agent  of  defendant,  and 
was  taken  from  tbe  same  storage  tank.  Tbe  jury  may  have 
inferred  that  the  difference  in  the  result  of  the  test  of  the 
two  samples  is  accounted  for  l)y  tbe  testimony  of  Mrs.  An- 
derKon,  who  testified  that  she  poured  a  jyortion  of  the  oil 
from  the  can  into  the  lamp  from  wbieh  the  sample  was 
taken,  which  at  the  time  contained  a  quantity  of  oil,  mak- 
ing a  different  mixture.  Tlie  jury  may  have  inferred  from 
the  testimony  that  the  sample  wbicb  flashed  without  heat's 
being  applied  thereto  was  exactly  like  the  oil  in  the  Antler- 
son  can.  The  Jury  may  reasonably  have  inferred  (hat  the 
Anderson  can  contained  a  (juantity  of  gasoline,  and  thai, 
under  certain  conditions,  the  gasoline  would  separate  froai 
the  kerosene  and  rise  to  the  top  of  the  can. 

It  is  ably  argued  by  counsel  for  apiiellant  that,  even 
though  all  of  the  foregoing  nmtters  may  possibly  be  sus- 
tained by  some  evidence,  tlie  explanation  given  by  plain- 
tiff of  the  explosion  is  so  contradictory  to  known  physicid 
and  scientific  facts  as  to  render  the  same  utterly  unworthy 
of  belief.     The  temperatuie  of  tbe  morning,  a.-;  shown  at 
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the  govermnent  weather  station,  ]iruliHbtv  justified  the  jury 
in  JDferi-iiig  that  the  teiiii>eratiire  of  the  sluinty  was,  at  the 
time,  32  degrees  or  above,  and  that  tlie  oil  in  the  An- 
derson can  was  the  same  as  the  sample  taken  from  the 
Ballentitii  can,  and  wtmkl  tlash  at  any  point  above  freezinjr. 
If  the  explosion  could  only  result  from  vapor  escaping 
from  the  can,  coming  in  close  contact  with  fire  or  beat, 
then  may  not  the  jury  properly  have  inferred  from  the 
fact  of  the  explosion  that  appellee  was  mistaken  an  to  the 
pre8ence  of  Are  in  the  stove  and  distance  he  held  the  can 
from  it?  No  evidence  was  offered  to  account  for  the  ex- 
plosion upon  any  other  theory,  and  we  do  not  feel  that  we 
can  say,  undei-  all  the  facts  and  cireumstauces,  as  a  matter 
of  law,  that  appellee's  testimony  is  so  at  variance  with  sci- 
entific facts  and  natural  laws  as  to  utterly  destroy  its 
value.  Its  weight  and  ci-edibility  were  for  the  jury,  and 
we  cannot,  in  the  absence  of  a  showing  of  such  disregai-d  for 
the  evidence  as  to  amount  to  passion  or  prejudice,  disturb 
its  finding. 

III.  Complaint  is  made  of  the  admission  of  certain 
testimony,  and  of  the  refusal  of  the  court  to  give  certain 
requested  instructions.  The  instructions  given  by  the  court 
were  sufficiently  clear  and  explicit,  and  covered  the  point 
contained  in  the  requested  instruction.  We  thinit  the  court 
rightly  refused  to  give  the  requested  instruction.  We  find 
no  error  in  the  admission  of  testimony. 

The  judgment  is— Affirmed. 

Oaynor,  C.  J.,  Weaver  and   IhiEsrox,  J.J..  concur. 
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Nbls  ANFBNaON  et  al.,  Trustees,  Appellees,  v,  Henry  Banks, 
Appellant,  et  al. 

FABTNBBSHIP;       Tbe     BelAtion— Oatonslblfl     Futnor— "Holdkc 

1  Ont."  One  who  has  never  held  blmsetl  out  as  the  partner  of 
anotber,  and  who,  when  be  learned  that  he  had  been  falBelr 
held  out  by  such  other  &a  such  partner,  promptly  Bonght  ont 
Buch  other  and  repudiated  such  holding  out,  and  received  ■ 
promiee  that  such  holding  out  would  cease,  Is,  nothing  eUe  op- 
pearino,  under  no  legal  or  moral  duty  to  give  further  publicity 
to  bis  repudiation. 

PRINCIPLE  APPLIED:     See  No.  3. 

XBIAZi:'   Taking  luue  from  Jnry-^nfenntlal  Wlt^tdrawal  of  Un- 

2  supported  Issue — Effect.  A  wholly  unsuiiported  Issue  should  te 
unequivocally  withdrawn  from  the  Jury.  An  injerential  »!tli- 
drawal  may  not  be  eufflclent,  especially  when  the  party  adMree 
to  the  Issue  requests  a  apeciflc  withdrawal.    So  held  on  the  iuue 

'  of  actual  partnership. 

ESTOPPEL:    Equitable  Estoppel— Implied  Frand — Estoppel  to  Dc- 

3  ny  Partnership.  Conduct  which  will  work  an  estoppel  in  pail, 
in  those  cases  where  there  i»  no  affirmative  emdence  of  toroajj- 
ful  detign  or  fraudulent  purpose,  must  be  so  grossly  negUgent 
or  of  a  character  so  manifestly  misleading  to  others  tbat  It 
would  be  tantamount  to  a  fraud  to  permit  the  actor  to  escape 
liability  to  those  who,  in  the  exercise  of  reasonable  dlllgeDce, 
have  been  misled  to  their  injury.  So  held  on  the  issue  of  a 
partnership  by  estoppel. 

principle:  applied:  One  Penfleld  operated  In  a  snuU 
village  a  private  unincorporated  bank,  under  the  name  ot  "Tbe 
Bank  of  Kelley."  He  caused  a  booklet  relative  to  the  financla! 
affairs  of  the  bank  to  be  issued  and  circulated  in  the  village  and 
contiguous  territory.  In  effect,  he  represented  in  this  dreular 
that  one  Banks,  his  father-In- 1  aw,  was  a  partner  in  said  buy- 
ing business.  This  represeatatlon  was  whnlly  without  tbe  au- 
thority of  Banks.  Very  soon  thereafter,  Banks  was  IcforiiMd 
by  hlg  nephew  that  such  a  paper  had  been  Issued,  and  on  tbe  lol- 
lowlng  day,  Banks  went  to  the  village  for  tbe  purpose  of  learn- 
ing why  his  name  bad  been  so  used,  Penfleld  was  absent  from 
the  viUage,  but  Banks  protested  to  the  cashier  against  tbe 
use    ot  his    name,    and    the    cashier    promised    to   report  tlw 
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matter  to  Pepfleld  and  to  have  tbe  matter  corrected.  On 
the  eame  day,  Banka  saw  Penfield's  fattaH'.  whose  name  had 
also  been  uaed  In  the  circular,  and  the  father  told  Banks  that 
he  had  seen  a  lawyer  about  the  use  of  their  names,  and  assured 
Ban&a  that  he  need  not  bother  about  it.  Two  days  later,  Pen- 
fleld  vtslted  at  Banks'  house,  and  Banks  again  protested  asalost 
the  use  of  his  name.  Penfteld  told  Banks  that  he  used  bis 
(Banks')  name  because  he  thought  it  would  make  the  bank  look 
better.  Penfleld  apologized,  and  promised  that  the  use  of  Banks' 
name  should  cease.  This  promise  was  kept,  and  the  circular 
■was  not  thereafter  circulated;  but,  from  the  circulation  already 
bad,  some  general  reDUtatlon  and  talk  subsequently  grew  up.  In 
and  around  the  village,  that  Banks  was  a  partner  In  the  bank, 
a  fact  of  which  Banka  had  no  knowledge.  After  the  last  talk 
wtth  Penfleld,  Banks  gave  the  matter  no  further  attention. 
Banks  livad  on  a  farm  over  6  miles  from  the  vlllsge,  and  did  all 
his  business  and  banking  In  another  town.  Banks'  visits  to 
the  village  were  Infrequent.  At  times,  he  was  seen  In  the  bank 
and  behind  the  counter,  but  this  latter  practice  was  common 
with  callers  at  the  bank.  He  never  did  any  business  for  the 
bank,  never  assumed  any  authority  In  the  management  ttiereof, 
and  was  never  a  borrower  of  or  leaner  to  or  depositor  In  the 
bank,  or  In  any  manner  Interested  therein.  Three  and  a  half 
years  after  the  circular  or  booklet  was  firet  issued,  the  hank 
failed,  and  Penfleld  absconded.  Many  of  the  old  depositors 
then  claimed  that  they  bad  allowed  their  deposits  to  remain  in 
the  bank  on  the  strength  of  said  circular,  and  their  belief  that 
Banks  was  a  partner.  Many  new  depositors  claimed  that  they 
had  made  their  deposits  on  the  same  basis  and  in  the  same  be- 
lief. Some  of  the  depositors  had  seen  and  read  the  circular. 
Other  depositors  bad  never  seen  It,  and  knew  nothing  of  it  ex- 
cept what  they  had  gathered  from  public  rumor  and  talk.  Af- 
ter the  bank  failed.  Banks,  for  the  Srst  time,  actually  saw  one  of 
the  circulars.  Banka  was  at  all  times  known  to  all  the  deposi- 
tors, either  personally  or  by  reputation.  None  of  the  depoeitors 
ever  asked  Banks  whether  he  was  a  partner  In  the  bank,  though 
tbey  had  ample  opportunity  to  do  so.  Banks  had  no  knowledge 
that  anyone  was  dealing  with  tbe  bank  od  the  belief  that  he 
(Banks)  was  a  partner  therein.  Tbe  depositors  sought  to  hold 
Banks  as  a  quasi  partner, 

field:  (1)  That  Banks  was  under  no  legal  or  moral  duty  to 
give  wider  publicity  to  bis  repudiation  ot  Penfield's  unauthor- 
ized acts. 

(2)  That  Banks,  being  guilty  of  no  moral  turpitude,  was  not 
equitably  estopped  to  deny  that  he  was  a  partner  of  Penfield's. 


(3)  Tb&t  Banks  vbb  under  no  obllgatloi)  to  speak,  taitbc 
than  he  did  speak,  with  reference  to  Penfteld's  imauthorl»d 
act,  and  therefore  hie  subsequent  silence  did  not  work  hd  at 
ultable  estoppel. 

(4)  That,  Irrespective  of  the  conduct  of  Banks,  the  jeposlton 
might  not  recover,  because  of  their  failure  to  exercise  due  dili- 
gence to  learn  whether  Banks  was  in  tact  a  partner  o(  Pes- 
fleld's. 

E8T0FPEL:    Equitable  Estoroel— SUeucft—Daty  to  Speak.    Silence, 

4  when  there  Is  no  moral  or  legal  duty*  to  speak,  cannot  work  an 
estoppel  in  paii. 

PRINCIPLE  APPLIED:     See  No.  3. 

PABTNEBSHIP:     The  SeUtlon— Third  FenonE — "Holding  Out"— 

5  Evidence — Eeputatlon.  Evidence  that  a  person  la  generall?  re- 
puted to  be  the  partner  of  another,  when  in  fact  no  partnersliip 
existed.  Is  admissible  solely  on  the  one  narrow  issue  wbetber 
the  party  who  seeks  to  establish  a  partnership  by  estoppel  relM 
on  the  reputed  existence  ot  such  partnership. 

PA2TNEK8HIP;       The     Relation— Evidence — Qeneral     Bepntttim. 

6  Concede,  arguendo,  that  general  reputation  Ihat  one  person  it 
the  partner  of  another  might  have  the  force  of  notice  of  Euch 
reputation  to  the  one  sought  to  be  charged,  yet  manifestly  sad 
could  not  be  the  case  when  such  reputation  existed  only  in  t 
community  where  the  one  sought  to  be  charged  neither  resided 
nor  did  business. 

FABTNEBSHIP:        The      BelaUon—Evidance^Beputatlon— Eno«l- 

7  edge,  No  one  should  be  held  to  be  under  a  <lut)/  to  i'ov 
that  be  is  reputed  to  be  the  partner  of  another  when  In  trutb  he 
does  not  know  such  fact,  directly  or  indirectly,  and  when  for 
the  existence  of  such  reputation  he  is  in  no  manner  responelble. 

PRINCIPLE  APPLIED:        See  No.  3. 

TBIAL:  Instructtons— Fonn,  Bequlsltes  and  SuflLclency— LnpUiil 
g  License  to  Consider  Incompetent  Testimony.  Instructions  wbleb 
limit  the  incompetency  of  testimony  (which  Is  Incompetent  on 
both  of  two  issues)  to  one  Issue  only,  may  be  prejudicially  er- 
roneous, because  impliedly  leading  the  jury  to  infer  that  ssdi 
testimony  is  competent  on  the  remaining  Issue.  So  held  when 
both  an  actual  and  a  quasi  partnership  were  in  Issue,' and  tlie 
court.  Inadvertently  perhaps,  limited  the  incompetency  of  he«- 
say  testimony  to  the  Issue  of  actual  partuemhip  only. 


FABTHEB8HIF:  Tlie  lUIatlon — Qnasl  Partneislilp — Evidence — 
9  Snfficlency.  Certain  tacts  and  circumstances  In  evidence  re- 
viewed, and  held  incompetent  to  show  tbat  one  sought  to  be 
held  as  a  quasi  partner  ougbt  to  bave  Imonn  that  people  were 
dealing  with  the  business  on  the  aesumptlon  that  he  was  a 
partner  therein. 

ESTOPPEL:     Equitable    EstopiKl— DlUgence    to   Leant   the    Trnth. 

10  One  settlns  up  an  estoppel  b}-  conduct  Is  under  obligation  to  ex- 
ercise good  faith  and  ilue  diligence  to  know  the  truth.  There- 
fore, the  creditors  of  a  bank  who  seek  to  hold  defendant  as  a 
quasi  partner  because  of  his  having  been  held  out  by  another  as 
a  partner,  may  not  recover  If  thny  had  ample  opportunity  to 
learn,  with  trlHing  trouble  or  expense,  that  defendant  was  not 
such  partner,  and  (ailed  to  avail  th<>inselvi>9  of  such  opportunity. 

PRINCIPLE  APPLIED;      See  No.  3. 
PABTNEB8HIP:    The  BeUtlon— Partnership  by  Estoppel — ETld«nc«. 

11  On  the  Issue  of  a  partnership  by  ostuppci  by  reaaon  of  the  de- 
fendant'q  having  been  held  out  a&  a  partner,  circulars  setting 
forth  that  defendant  was  a  partner  in  the  business,  tbougn  Is- 
sued without  the  authority  of  the  delendaut,  are  admissible  as 
tending  to  show  what  the  creditor  relied  on  in  eztendiuK  credit. 

PABTMEBSHIFi     The  Belation — Partnetsblp  by  Eatoppel—Heaisay. 

12  On  the  Insue  of  a  partiteratlp  by  eatoppel.  based  on  the  fact  that 
defendant  bad  been  "held  out"  as  a  partner,  In  a  circular  issued 
without  the  authority  of  the  defendant,  evidence  of  what  a  cred- 
itor who  bad  never  seen  the  circular  had  be«n  told  about  the 
circular  is  Inadmissible,  unless  some  culpable  act  or  omission 
with  reference  thereto  la  first  brousht  home  to  (he  defendant. 

PABTNEBSHIF:     The  Belation—Partnership  by  Estoppel— Burden 

13  or  Proof.  One  who  seeks  to  hold  another  as  a  quasi  partner, 
on  the  theory  that  such  other  bad  been  held  out  as  a  partner, 
has  the  burden  to  show  affirmatively:  (a)  That  such  other  as- 
sented to  such  holding  out;  or  (b)  tbat  such  other,  by  negli- 
gence so  gross  as  to  be  tantamount  to  fiaud,  permitted  such 
holding  out  to  continue,  and  that  those  dealing  with  the  sup- 
posed partnership  were  deceived  thereby  to  their  damage. 

PRINCIPLE  APPLIED:      See  No.  3. 

Appeal  from  Stari/  Ointrirt  Court, — It.  Jl.  Wukjiit,  Judge. 

Ti;bsi»ay,  JiNE  '26,  11HT. 

Rehearing  Denied  Monday,  Seitemker  '2i,  1917. 
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The  opiniou  states  the  nature  of  the  case. — Kettrsed. 
George  A.  Vndcicood  and  John  Y.  Luke,  for  appellant: 
Dyer,  Jordan  &   Dyer)  Ooodykoontz  rf  Makoney  and 
B.  B.  Welty,  for  appellee. 

Weaver,  J. — In    the    year    1903,    one 
1.  PAtiHEBBHip:     Starr,  who  was  oondacting  a  email  private 

Dstenitbie  part-   banking  business  in   tbe  village  of  Kelle;r. 

out."  in   Story   County,   Iowa,  sold   tbe  same  to 

E.  J.  Penfleld,  who  continued  the  buBinew 
under  the  name  of  "The  Bank  of  Kelley,"  until  the  year 
1911,  when  he  absconded,  leaving  the  bank  in  an  iunulreDt 
condition.  Thereafter,  plaintiffs  herein,  for  themselves  and 
as  trustee.^  of  numerous  depositors  in  the  bank,  brought 
this  action  at  law,  alleging  that  tbe  defendant  Heir; 
Banks  was  a  partner  with  Penfleld  in  said  biftiness,  ami 
therefore  petsonally  liable  for  the  iwiymeot  of  their  several 
claims.  In  another  count  of  the  petition,  plaintiffs  allege, 
in  substance,  that  the  appellant,  Banks,  knowingly 
allowed  Penfleld  to  hold  him  out  to  the  world  as  a  partner 
in  the  busiuess,  and  did  not  deny  or  repudiate  such  repre- 
sentations, thereby  inducing  plaintiffs  and  those  whom  they 
represent  to  become  depositors  in  the  bank,  relying  upon 
appellant's  credit  aud  financial  responsibility,  and  that,  by 
reason  of  such  conduct,  he  has  estopped  himself  to  deny 
liability  in  this  action. 

The  defendant  denies  the  alleged  partnership,  and  de- 
nies that  he  is  in  any  manner  i^hargeable  with  the  debtx 
of  tbe  baqk,  or  that  he  has  been  guilty  of  any  condnct 
which  estops  him  from  pleading  and  relying  upon  such  de- 
■  fense  to  plaintiffs'  claim.  There  was  a  trial  to  a  jury, 
and  verdict  returned  for  plaintiffs,  aggri^ating  ^22,132.^1. 
From  the  judgment  entered  on  said  verdict,  the  defendant 
Henry  Banks  nppeals. 

The  record  is  very   voluminous,  rendering  it  entirely 
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impracticable  to  set  fortli  all  the  tuatters  aud  tbings  hav- 
ing legitimate  bearing  upon  the  merits  of  the  litigation,  and 
in  diHcuBxiug  the  facts,  we  8hall,  to  a  great  extent,  KiK'ak  of 
what  the  testimony  faii-Iy  tendu  to  show,  without  attempt- 
ing to  quote  the  language  of  witnessea,  except  as  it  seems 
necessary  to  make  the  situation  clear.  It  will  be  quite, im- 
possible to  take  np  aud  discui^s  each  separate  point  pressed 
upon  our  attention  by  counsel  in  argument,  and  we  shall 
confine  our  discussion  to  such  only  as  appear  to  us  of  con- 
trol ling  importance. 

I.  We  give  first  cousidenition  to  the  question  whether 
there  is  any  evidence  to  sup[K)rt  a  finding  that  defendant 
was  in  fact  a  partner  in  the  Bank  of  Kelley. 

A  careful  search  of  the  record  fails  to 

2.  Ttuc:  takins    reveal  even  a  scintilla  of  support  for  tbe 
Inue    from  *^'^ 

1ib7 wi^^rawai  '^'*''"  **"**  ^^  ^^*'''  ^^  ""^J'  t'me,  sustained 
teueT"S^i!'*  ^"(■l'  relation  to  Penfleld  or  to  the  bank. 
On  the  contrary,  tbe  negative  of  that  prop- 
osition seems  to  be  established  to  a  moral  certainty.  Coun- 
sel fop  appellees  do  not  contend  in  argument  that  an  ac- 
tual partnership  was  proven,  hut  rest  their  cane  upon  the 
theory  that  the  evidence  justifies  a  finding  of  what  they 
term  an  "ostensible  partnership,"  a  subject  which  we  shall 
consider  in  a  later  paragraph  of  this  opinion.  Indeed, 
tbey  say  that  the  question  of  a  partnership  in  fact  is  not 
before  us,  because  the  trial  court  withdrew  that  issue  from 
the  jury.  If  the  showing  made  in  the  abstracts  could  be 
said  to  bear  out  this  statement  of  counsel,  further  dis- 
cussion at  this  point  would,  of  course,  Im?  idle;  but  we  do 
not  so  read  the  record.  It  there  appears  that,  before  the 
case  was  submitted,  appellant'ii  counsel  requested  an  in- 
struction withdrawing  the  issue  of  actual  partnership  from 
the  jury,  and  such  request  was  denied.  It  is  true  that 
the  refusal  was  accompanied  by  a  statement  from  the  court 
that  such  direction  was  "substantially  given  in  the  court's 
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nistnietious,"  but  a  careful  reading  of  the  fliai-ge  given  the 
jury  d«)e8  not  disclose  an  instruetiou  of  that  oliaraeter,  or 
one  which  the  jury  would  necessarily  understand  as  its 
equivalent.  In  iiiformiug  the  jnry  coucerning  the  issues 
submitted  to  them,  the  court  stated  the  plaiutitfH"  allega- 
tions of  both  an  actual  partnership  and  a  so-called  osten- 
sible partnership,  or  partnership  by  estoppel,  and  that  «!•■ 
pellant  had  taken  issue  thereon  by  denial.  lu  another  in- 
struction,  both  actual  partnership  and  ostensible  partnw- 
shiji  were  defined  to  the  jury,  but  neither  here  nor  else- 
where was  the  jury  told  that  the  evidence  would  not  jus- 
tify a  finding  of  au  actual  partnership  between  ap])eli;<iit 
and  Peufield.  It  is  to  be  admitted  that  the  charge  of 
actual  partnership  was  not  otherwise  specially  featured 
nor  emphasized  in  the  instructions,  and  the  several  para- 
graphs thereof  were  largely  devoted  to  more  or  leRs  mi- 
nute directions  as  to  the  law  governing  "ostensible  part- 
nerships." or  partnerships  by  estoppel;  from  all  which,  a 
jury  of  lawyers  niijiht  reasonably  have  inferred  that. 
in  the  miud  of  the  court,  the  plaintitTs'  claim  on  the  latter 
ground  presented  the  dominant  issue  in  the  case;  but  we 
regard  it  quite  clear  that  a  jury  of  laymen  might  well  un- 
derstand that  they  were  at  lilK'rty  to  consider  and  paw 
upon  both  issues,  Tt  is,  therefore,  our  opinion  that  tlie 
defendant's  request  for  the  distinct  withdrawal  from  the 
jury  of  the  issue  of  actual  i)artnership  should  have  been 
sustained. 

II.  Claims  of  depositors  upon  nearly  -seventy  differ 
ent  counts  were  submitted  to  the  jury,  on  all  of  which  there 
were  verdicts  against  the  api)ellant.  In  order  to  compre- 
hend the  force  and  effeiit  of  the  trial  court's  rulings  and 
instrnctionn,  it  will  be  necessary  to  refer  at  some  length, 
but  briefly  as  practicable,  to  portions  of  the  testimony  in- 
troduced.   It  was  shown  that,  in  August  or  Pepteraher, 
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1007,  a  small  circular  or  booklet  was  ismied  from  tlie  Imnk 
of  Kelley,  of  wliicli  docunient  tlie  followiiiji  was  a  ('i>i),v: 

"The  Bank  of  Kellev 
Kelley,  Iowa 

Capital    *10,000 

iHdividual  Resiioiisibiiity,  975,000.(H) 

E.  J.  I'enfleld,  President 
C.  L.  Siverly,  Cashier 
Henrj-   Banlis 

F.  W.  Peiifleld 
(AlHjve  is  front  page) 

(2(1  page) 
"We  invite  your  attention  to  the  first  nheet  of  this  an- 
nouncement showing  an  individna)  responsibility  of  |7o,0IM) 
and  giving  the  nameii  of  the  owners  and  managers  of  this 
bank.  We  are  proud  of  this  showing  and  desire  to  thank 
our  many  patrons  for  their  loyalty  in  the  past  and  hope  we 
may  be  of  atill  more  service  to  you  in  the  future.  The  pol- 
icy of  the  Flank  will  continue  the  same,  paying  4  per  cent 
interest  on  time  deposits,  clerking  sales  and  discounting 
noteii  at  current  rates.  Again  thanking  you.  we  are, 
"Yours  for  business, 

"The  Bank  of  Kelley."' 

Some  of  these  booklets  were  distributed  on  the  couu- 
ters  of  the  business  houses  of  Kelley,  otliers  cnclo-ied  in 
passbooks  of  depositors,  and  still  others  passed  out  liy  Pen- 
field  to  his  customers.  About  tlio  same  lime,  if  not  Ix'fore, 
a  sign  in  large  letters,  reading,  "Bank  of  Kelley.  Indi- 
vidual Responsibility  $75,000.'"  was  plar-ed  ujion  the  front 
window  of  the  hank  building,  but  no  names  were  attached 
thereto.  F.  W',  Penfteld.  whose  name  ap])pars  in  the  printed 
advertisement,  was  the  father  of  R.  -I.  Penfleld.  and  the 
appellant,  whose  name  ai>|)eara  in  the  same  connection, 
Vol.  180  lA.— 68  J 
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was  the  father  of  E.  J.  Penfleld's  wife.  Appellaut  was  a 
farmer  living  6'/^  miles  from  Kellej-  aad  41/2  miles  from 
the  city  of  Ames,  which  was  his  principal  marliet  town, 
and  the  place  where  lie  did  such  banking  buainexs  as  he  had 
occasion  to  transuft.  Keliey  was  n  small  village,  of  com- 
paratively few  business  places,  and  appellant's  visitH  there 
were  comparatively  iofreqnent — he  going  tliere  iiceasiou- 
ally  to  attend  public  sales,  and  at  times  to  call  upon  hia 
daughter.  When  in  the  bank,  he  was  at  times  seen  behind 
the  counter,  as  was  the  custom  of  many  other  callers  and 
visitors.  No  one  ever  knew  him  to  transact  business  for  or 
with  the  bank,  or  saw  him  assume  any  authority  therein. 
The  nearest  approach  to  any  such  testimony  is  the  sfate- 
ment  of  one  witness  who  says  he  once  saw  him  looking  into 
a  book  behind  the  counter,  but  be  does  not  know  or  pretend 
to  say  what  was  the  nature  or  character  of  the  book  to 
which  he  refers. 

Appellant  testifies,  and  there  is  no  evidence  whatever 
to  contradict  him,  that  he  never  invested  a  dollar  in  the 
bank  or  in  the  business,  and  never  consented  to  or  author- 
ized the  use  of  his  name  by  Penfleld  in  connection  with  the 
business ;  that  be  never  loaned  any  money  or  credit  to  Pen- 
fleld  or  to  the  bank,  was  never  a  borrower  there,  and  never 
made  a  deposit  therein.  In  these  matters,  he  is  fully  cor- 
roborated by  the  several  cashiers  and  clerks  serving  the 
bank  during  the  period  under  consideration.  Very  soon 
after  the  booklet  was  issued,  a  nephew  of  appellant's  told 
him  he  had  seen  or  heard  of  it,  and  on  the  following  day. 
appellant  went  to  Kelley  and  went  to  the  bank  for  the 
purpose  of  ascertaining  the  meaning  of  such  use  of  hi* 
name.  Penfield  was  out  of  town,  but  Biverly,  the  cashier. 
was  present,  and  to  him  appellant  broached  the  subject  and 
protested  against  the  unauthorized  use  of  his  name.  The 
cashier  promised  that  he  would  report  the  matter  to  Pen- 
field  on  hie  return  and  have  him  i-ectify  it.     Later,  on  the 
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Bame  day,  appellant  saw  P.  ^V.  I'eufield,  wboae  name  had 
becm  coupled  with  his  owq  on  the  printed  document,  and 
waB  informed  hy  him  that  he  had  consulted  a  lawyer  on  the 
subject,  and  that  appellant  "need  not  bother  about  it;  it 
IB  all  Tight."  This  visit  to  Kelley  was  on  Friday,  and  on 
Sunday  following,  E.  J.  Penfleld  came  to  the  farm,  and, 
being  called  to  account  by  appellant  for  the  unauthorized 
use  of  his  name,  he  apologized,  saying  be  did  it  because  he 
thought  it  would  make  the  bank  look  better,  and  promised 
that  there  would  be  no  more  of  it,  and  that  he  would 
"straighten  it  right  up."  AppeHant  never  saw  the  paper 
itself  until  after  this  suit  was  begun,  and  his  only  knowl- 
edge of  its  contents  was  9uch  as  be  obtained  from  his  neph- 
ew's report  to  him  that  his  name  was  used  therein  as  hav- 
ing some  connection  with  the  bank.  The  evidence  strongly 
tends  to  show  that  his  protest  to  I'enfleld  and  the  cashier 
had  the  effect  of  putting  an  end  to  the  issuance  and  circu- 
lation of  the  objectionable  circular,  and  ttiat  from  that  time 
until  the  collapse  of  the  bank,  sy^  years  later,  it  was  not 
renewed  or  continued.  All  the  depositors  who  claim  to  have 
seen  and  been  influenced  by  the  printed  circular  locate  the 
time  as  being  in  the  summer  or  fall  of  1907.  At  leaat  14 
of  the  depositors  who  were  permitted  to  recover  testify  that 
they  never  saw  the  circular,  but  most  of  them  say  they 
heard  about  it.  A  large  majority  of  the  depositors  had 
been  such  from  a  time  anterior  to  the  issuance  of  the  book- 
let, and  continued  in  that  relation  until  the  bank  closed; 
but,  in  avoidance  of  the  natural  effect  of  this  admitted 
fact,  they  swear  tbiit  they  would  have  withdrawn  their 
business  from  the  bank  had  they  not  believed  appellant 
to  be  responsible  for  the  bank's  debts.  Others  I)ecame  de- 
positors long  after  the  issuance  of  the  booklet.  They  never 
saw  the  paper  and  knew  nothing  of  it  except  as  a  matter 
of  hearsay  from  others.  There  was  no  newspaper  published 
in   Kelley,  and,  so  far  as  shown,  appellant  did  not  know 
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what  persona  wei-c  depositorn  or  pwatoniers  ot  the  bant: 
and  though  he  was  kinnvn,  either  personally  or  by  repnta- 
tlou,  to  all  of  them,  ho  one  of  them  at  any  time  applied 
to  him  for  inforoiatiun  as  to  his  busioess  relationR  witb  ibe 
bank  or  Penfleid,  or  notified  him  that  anybody  was  patron- 
izing the  bank  on  the  credit  of  his  Buppoaed  interest  tliere 
in;  uor  is  it  shown  that  any  of  the«e  depositors  ever  Itnev 
or  heard  that  information  of  Penfield's  unauthoriKed  act 
had  been  reported  to  ai)pellant  by  his  nephew  or  any  other 
l^rson. 

It  is  the  claim  of  plaintiffs,  however,  that,  when  Ijnowl- 
edge  came  to  appellant  of  the  issuance  of  the  liooklet,  it 
was  his  duty  to  make  all  reasonable  effort  to  pnblidv 
'  repudiate  the  act  of  Penfield  in  so  publishing  hitt  name,  and 
to  bring  snch  denial  on  his  part  to  the  attention  of  tbo« 
who  might  be  misled  by  such  advertising  into  giving  tbe 
bank  credit  to  which  it  was  not  entitled,  and  that  the  quefi- 
tion  whether  the  appellant  did  his  dnty  in  this  respect  was 
for  the  jury.  It  is  further  contended  that  the  evidence  was 
suflftcient  to  sustain  a  finding  against  appellant  in  tbis 
respect,  and  that,  as  against  all  persons  making  deposits 
in  the  bank  or  continning  their  deposits  therein  in  the  faith 
or  belief  that  he  was  an  owner  or  partner  in  the  bank,  he 
is  estopped  to  deny  that  he  did  sustain  snch  relation.  This 
theory  of  the  law  and  of  the  record  wa.s  a<lo[ited  liy  the 
trial  court. 

As  having  a  proper  bearing  upon  such  alleged  eutoppel, 
the  court  allowed  plaintiff  to  introduce  certain  evidence, 
which,  at  the  risk  <»f  unduly  extending  this  opinion,  we 
think  it  necessary  to  set  out  in  the  language  of  the  witne*- 
ses.  In  explanation  of  what  follows,  we  may  say  that  "Ei- 
hibit  B"  referi-ed  to  is  a  copy  of  the  booklet  in  qneation: 
also  that  this  testimony  was  given  in  April,  1914. 

E.  N.  Ryerson,  who  was  permitted  to  recover  from  de- 
fendant the  sum  of  fl.fl4fl,  was  examined  in  his  own  behalf. 
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uad  the  following  is  nn  excefpt  froui  the  ntwtract  of  liis 
teetimony.  After  having  told  of  de)>08)tiiig  uione,v  in  the 
bank,  as  shown  bj  three  certificates  dated  in  February, 
1911,  a  few  days  only  before  the  bank  cloned,  the  examina- 
tion proceeded: 

"Q.  Now,  I  will  show  you  a  paper  marked  by  the  re- 
porter ae  Exhibit  B,  an<l  ask  you  whether  or  not  you  ever 
saw  that  paper  or  one  identical  with  it.  (Objected  to  by 
all  defendants  Ba  being  incompetent,  irrelevant,  immaterial 
and  calling  for  the  conclusion  and  opinion  of  the  witness. 
Objection  overruled  and  defendants  except.)  A.  I  don't 
think  I  did.  Q.  You  may  state.  Mr.  Ryerson.  whether  or 
not  yon  heard  of  a  statement  issued  by  the  Bank  of  Kelley 
in  the  fall  of  19U7,  concerning  its  responsibility?  (Object- 
ed to  by  all  defendants  a^  incompetent,  iri-elevant  and  im- 
material, leading  and  suggestive.  The  court:  The  ob- 
jection will  be  overruled,  and  the  witness  will  be  permitted 
to  answer  the  question,  but  for  the  purpose  only  of  show- 
ing, if  it  does  show,  why  he  acted  as  he  did  act  himself, 
without — I  think  probably  that  covers  the  reasons.  De- 
fendants except.)  A.  Yes,  sir.  (The  objection  is  added 
that  it  is  hearsay.  The  court:  Well,  that  objection  does 
not  go  to  the  fact  that  it  might  alfect  his  mind,  and  that 
is  the  only  purpose  for  which  it  is  admitted  at  the  present 
time.  Overruled  and  defendants  except.)  Q,  Have  you 
answered,  Mr. — ?  A.  Well  1  will  answer  that.  (The 
court:  What  is  the  answer?)  A.  1  had  the  idea  then, 
when  I  put  that  money  in  there,  that  the  bank  was  good, 
and  I  heard  the  circular  was  out,  and  that  it  was  marked 
on  the  window  $7,oUI)  someway.  That  is  why  I  put  that 
aioney  in  at  that  time.  I  thought  it  was  good.  (Defend- 
ants move  to  strike  the  answer  as  incompetent,  immaterial, 
irrelevant,  stating  a  conclusion  of  the  witness.  The  court: 
It  is  admitted,  but  only  for  the  purpose  of  showing  his 
conclusion  and  opinion,  and  for  no  other  purpose.  Defend- 
ants except.)     Q.     Now,  let   me  ask  you   what  made  you 
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think  the  bauk  was  reaponsibte?  (Same  objection  ns  last 
made.  The  court:  The  flame  ruling,  but  it  will  be  it- 
ceived  only  for  the  flame  purpose.  Defendantfl  except.)  A. 
Od  account  of  the  75,flOfl  that  was  out,  and  I  saw  it  with 
my  own  eyes  marked  on  the  window,  and  that  m  my  reason. 
Q.  Kow  what  do  you  mean  by  saying  on  account  of  the 
»75,000  that  waa  out?  A.  The  circular.'  (Objected  to  hy 
defendants  as  incompetent,  immaterial  and  irrelevant  and 
calling  for  a  conclusion  of  the  witness,  and  cross-eiamin- 
ing  his  own  witness.  The  court:  The  objection  will  be 
overruled,  but  it  will  be  received  only  in  so  far  as  it  affertal 
the  mind  and  act  of  this  witness.  Defendants  except.  The 
defendants  make  the  further  objection  that  that  queatiou 
has  been  answered  by  the  witness.  He  stated  that  it  wag 
t75,00f>  marked  on  the  window  as  their  respousibilitr.  Ob- 
jection ovemiled  and  defendants  except.  Question  read.) 
A.  Well,  the  circular  gave  me  the  idea.  (Defendants  mow 
to  strike  the  answer  of  this  witness  for  the  reason  that  it 
is  incompetent,  irrelevant  and  immaterial,  in  view  of  the 
fact  that  the  witness  atated  that  he  never  saw  the  circular.) 
A.  I  heard  of  it.  (Objection  and  motion  overruled  and 
defendants  except.)  Q.  Now,  you  say  on  account  of  the 
circular  issued  by  the  bank  that  gave  you  the  idea  that 
there  was  |75,000  I>ack  of  it?  (Objected  to  as  incompe- 
tent, irrelevant  and  iuunaterial.  The  court:  The 
objection  will  be  overruled,  but  the  testimony  will 
be  received  only  so  far  as  it  affected  the  mind 
and  conduct  of  this  witness.  (Defendants  escept 
Question  read.)  A.  Well,  I  heard  that  it  was  out.  .\nd 
I  aaw  it  marked  on  the  windowK.  The  circular.  I  beard  of 
that.  Q.  What  were  yon  told  that  that  circular  stated 
as  to  who  were  the  ownera  of  the  bank?  (Defendants  ob- 
ject on  the  ground  that  it  in  iuiniaterial,  irrelevant  and  in- 
competent. And  that  the  circular  is  the  beat  evidence) 
The  court:  Overruled,  but  the  evidence  will  be  received  onl,( 
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in  BO  far  as  it  affected  the  mind  and  conduct  of  tbis  wit- 
ness. Defendants  except.)  A.  Well,  I  was  told  that  it 
waa  Penfleld  and  old  man  Penfleld  and  Banks  and  Siverly, 
Q.  Now,  Mr.  Byeraon,  about  when  did  you  hear  this  con- 
cerning this  circular?  (Objected  to  by  defendants  as  in- 
competent, immaterial  and  irrelevant.  Objection  overruled 
and  defendants  except.)  A.  Well,  that  is  pretty  bard  for 
me  to  know,  the  date  when  I  heard  it.  Somewhere  around 
in — oh,  about  two  years  ago,  I  think,  I  can't  just —  Q. 
Ton  may  state  whether  or  not  yon  believed  that  those  state- 
ments that  those  parties  were  the  owners  of  the  bank  were 
true?  (Objection  by  defendants  that  it  is  immaterial,  ir- 
relevant and  incompetent,  in  view  of  former  answer  of  tbis 
witness.  Objection  overruled  and  defendants  except.  Qnee- 
tion  read.)  A.  Well,  I  believed  they  were.  Q.  Now, 
you  say  you  believed  they  were?  A,  Yes,  at  the  time,  Q. 
Yon  may  state  whether  or  not  you  believed  that  when  you 
first  heard  it?  (Objected  to  aa  incompetent,  irrelevant  and 
immaterial  and  as  an  attempt  to  cross-examine  his  own 
witness.  Objection  overruled  and  defendants  except.)  Q. 
You  don't  understand  it?  A.  No.  Q.  I  want  to  know 
whether  or  not  yon  believed  those  statements  that  you 
heard,  that  that  circular  was  ont.  stating  that  these  par- 
ties were  the  owners  of  this  bank,  were  true?  (Objected 
to  as  incompetent,  irrelevant  and  immaterial.  Court:  Over- 
ruled. It  will  be  received  only  in  so  far  as  it  bears  on  the 
mind  and  purpose  of  this  witness.  Defendants  except, ) 
Q.  Now,  Mr.  Kyerson,  I  will  ask  you  to  state  whether 
or  not  you  would  have  deposited  your  money  in  this  Bank 
of  Kelley  if  yon  had  not  believed  that  these  parties  that 
yoa  have  named  were  the  owners  of  that  bank  and  respon- 
sible for  its  debts?  (Same  objection  as  last  made;  calling 
for  a  conclusion  of  the  witness  and  a  matter  too  remote. 
Objection  overruled  and  defendants  except.)  A.  No,  sir. 
No,  sir.  I  would  not.  Q.  When  was  it  you  first  heard  of 
this  circular?     (Same  objection  as  last  made.     Same  rul- 
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iny.  Exi-eptioii, )  A.  Well,  I  didn't  take  auy  particalar 
attentioii  wheu—  Q.  I  Ifiiow,  but  about  when,  if  jon 
rould  give  some  idea  of  when  it  was  with  referenee  to  the 
time  when  you  left  liei-e?  (Same  objectioDs  and  same  ml- 
ing.  Same  exeepfion.)  A.  Yon  ask  me  when  I  left  here? 
About  three  vears  ago.  Q.  Well,  when  was  it  I>efore  that 
that  YOU  heard  of  this  ci n-u la r— about  when?  A.  About 
two  .vears. 

CrosH-Kxainination:  "J  heard  of  this  cireiilar  some- 
where around  about  the  time  it  came  out.  Tt  is  somewhere 
in  the  neighborhood  of  two  years  since  I  first  heard  of  the 
rircular.  I  believed  the  eircular  to  be  true.  1  depended  on 
it  and  all  that.  7  wouldn't  have  put  my  money  in  the  bank 
but  for  that.  Q.  And  that  you  first  heard  of  thin  eir 
eular  about  two  years  ago?  (Mr.  Mahoney:  Now,  1  ob- 
ject to  that,  because  the  witness  didn't  state  that  he  heard 
of  the  circular  two  years  ago.)  A.  So.  I —  (The  coBrt: 
Well,  I  will  have  to  snstain  the  objection  in  accordance  with 
the  fact,  Ilefendants  except.)  I  didn't  read  the  circnlar. 
I  just  he^rd  it.  I  beard  quite  a  few  talk  about  it.  Q. 
Whom  did  you  talk  with?  A.  I  didn't  pay  so  much  atten- 
tion to  it,  but  I  heard  it.  What  I  heard  and  what  other 
I>eople  said  was  enough  to  influence  my  mind  and  impel  rae 
to  let  my  money  remain  in  the  l>ank.  I  don't  remember 
a  single  person  that  told  me  about  these  facts,  I  paid  no 
particular  attention  from  the  time  1  heard  it,  and  it  v&* 
all  aronnd,  and  I  just  thought  it  was  all  right.  I  couldn't 
help  it  though.  I  saw  the  T.^.OttO  in  the  window,  on  theglasK, 
nice,  big,  gold —  1  didn't  pay  much  attention  to  names 
there  on  the  window.  Just  paid  attention  to  75.(KI0  was 
the  capital  of  it.  Q.  Then  yon  say.  when  you  saw  that 
statement  in  the  window  that  there  was  seventy-five  thou- 
sand behind  it,  that  that  influenced  and  controlled  your 
mind,  and  yon  left  your  money  remain  there?  A.  Ye*, 
sir.  Q,  And  afterwards,  yon  had  a  talk,  you  say,  with  a 
number  of  ])eople,  and  that  inflneneed  yon?     A.    Well  1 
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didn't  really  have  a  talk  with  them,  hut  I  heard  it.  I  waa 
doing  buBiDesB  there  and—  I  was  pretty  often  in  Kellej'. 
I  did  not  have  a  telephone.  I  didn't  know  Mr.  Banke.  I 
knew  Jli'.  Siverly.  Q.  Did  you  approarh  Mr.  Sivei'ly  and 
ask  him,  during  all  this  time,  when  you  say  you  tieard  this 
rumor,  about  the  truth  of  this  circular?  A.  No,  I  didn't 
a-tk  him  any—  Q.  Did  you  ever  seek  out  Mr.  Banks,  and 
try  to  ascertain  the  truth  of  liim  in  regard  to  this  so-called 
circular?  A.  Xo,  I  didn't.  (Exhibits  Nos.  2,  3  and  4  of- 
fered in  evidence  by  plaintiffs.  Objection  by  defendants 
that  they  are  irrelevant,  incompetent  and  immaterial.  Ob- 
jection  overruled   aud  defendants   except.)" 

William  Swanson,  another  depositor,  who  was  found 
eutitled  to  recover  au  aggregate  of  5i.'(,S!)7.l)9  upon  certifi- 
cates issued  by  the  Bank  of  Keliey  in  the  year  1010,  tcRti- 
fled  as  follows: 

'■I  have  seen  that  paper.  Exhibit  IS.  I  got  it  in  Keliey, 
one  that  is  home.  I  got  it  in  a  letter  and  the  children  read 
it  to  roe,  and  that  is  all  I  paid  attention  to  it,  Q.  Do  you 
know  what  was  in  the  circular  that  your  children  read  to 
you?  A.  Well.  I  know  it  says  $75,000  bond.  Q.  Was 
there  anything  else  in  that  circular  that  you  remember? 
A.  No,  I  can't  think  of  it.  Q.  At  the  time  this  circular 
was  received  at  your  house,  had  you  hesii'd  of  Henry  Banks? 
(Objected  to  as  leading  and  suggestive.  He  has  aii-eady 
stated  he  didn't  know  him.  Overruled  and  defendants  ex- 
cept.) A,  Well,  jH!o|)le  talked  that  he  was  giving  bonds. 
Q.  People  talked?  A.  Talked  that  ITcniy  Banks  was  giv- 
ing bonds  for  J7E>,(10').  Q.  You  heanl  some  talk  at  that 
time  about  Henry  Banks,  did  yon?  -\.  Yes,  Q.  What 
did  you  hear?  A.  I/ike  T  hear  them  talk  he  was  the  iKinds 
for  the  bank  for  so  much,  1  didn't  hear  how  much  he  was 
worth,  becanse  I  didn't  know  him.  and  I  heard  people  said 
he  had  a  whole  lot  of  land.  4ind  was  well  off,  and  so  on. 
That  ia  all  I  know.  Q.  Hid  you  ever  talk  to  any  other 
person  abont  this  circular,  ex<ept  your  childi'en?     \.     No, 
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I  didn't  talk  much.  No,  I  didn't  ask  much  queetione.  I 
don't  understand  it.  Q.  After  this  circular  was  sent  to 
your  home,  did  you  believe  that  the  statements  in  it  were 
tme?  (This  is  objected  to  as  incompetent,  irrelevant  and 
immaterial,  and  for  the  further  reason  that  the  witnew 
has  already  stated  that  he  does  not  remember  anything  that 
was  in  the  circular  with  the  exception  of  the  BtatemcDt  of 
175,000.  Overruled  and  defendants  except.)  A.  Yeg.  I 
believe  so.  Q,  Now  at  that  time,  who  did  you  think  owned 
the  bank?  A.  I  thought  Tenfleld.  /  ttiought  Penfield 
owned  the  bank,  Q.  Bid  you  think  any  other  persons  were 
interested  in  the  bank?  A.  Oh,  I  didn't  know  that.  I  de- 
posited some  money  in  the  Bank  of  Kelley.  I  had  raonej 
there  when  it  failed,  I  don't  remember  how  much,  around 
14,000.  It  wa3  on  certiflcate.  Exhibits  21,  22  and  2;i  are 
the  certificates  I  received  from  the  bank.  I  had  some  mon- 
ey there  all  of  the  time.  Q,  Now,  Mr.  Swanson,  when  jon 
put  this  money  in  the  bank,  wbo  did  yon  think  was  respon- 
sible for  the  debts  of  that  bank?  (Objected  to  as  incom- 
petent, irrelevant  and  immaterial,  and  a  repetition,  the  wit- 
ness having  already  stated  that  he  thought  E.  J,  Penfield 
was  the  owner  of  the  bank,  and  further  than  that  he  didn't 
know.  Objection  overruled  and  defendants  except)  A. 
Penfield  and — oh,  I  can't  think  of  the  name — Banks.  (Plain- 
tiffs offer  in  evidence  Exhibit  21,  which  is  a  certificate  of  de-  ; 
posit  issued  to  William  Bwanson  by  the  Bank  of  Kelley. 
March  19,  1910,  for  |3,367.  Exhibit  22,  a  certiflcate  of  dc  | 
posit  to  same  party  from  same  bank,  dated  July  22,  1910,  'i 
for  flOO.  Exhibit  23,  a  certificate  of  deposit  to  same  party  j 
from  same  bank  dated  Dec.  21,  1910,  for  $607.  Objected  | 
to  as  incompetent,  irrelevant  and  immaterial.  Overruled  I 
and  defendants  except.)  I 

The  testimony  of  these  witnesses  is  quite  typical  of        I 
that  of   the   depositors   generally,   and    the   rulings  madf 
thereon  reveal  the  theory  of  the  trial  court  in  its  admis- 
sion.    Other  depositors  testifying  in  this  case  were  aabed 
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as  follows:  '"Kow  at  the  time  you  made  these  various  de- 
posits, who  did  you  think  were  the  owners  of  the  bank?" 
«nd,  over  appellnut's  objections,  answered,  "E.  J.  Penfleld. 
F.  W.  Peulleid  and  Heury  Banks,"  Again :  "What  was  the 
general  opinion  among  the  people  as  to  the  financial  r^pon- 
■sibility  of  the  men  named  in  that  circular?"  "What  was 
the  general  opinion  among  the  people  that  you  talked  to 
as  to  its  financial  standing?"  And  in  each  instance,  the 
witness  was  allowed  to  give  his  understanding  that  appel- 
lant was  an  owner  or  partner  in  the  bank.  One  witueRS, 
Mr.  Sorenson,  was  examined  as  follows: 

"Q.  And  what  waa  your  understanding  in  relation  to 
his  (Banks')  financial  responsibility,  say  along  in  the  year 
1907?  (Objected  to  as  immaterial,  irrelevant  and  incom- 
petent. Overruled  and  defendants  except.)  A.  Well,  at 
that  time  I  don't  know  anything  about  it.  I  heard  about 
bis  financial  responsibility  I  should  judge  about  1909  or 
1910.  This  was  before  I  deposited  any  money  there.  I 
never  aaw  one  of  those  circulars  that  was  issued  by  the 
Bank  of  Kelley.  Q,  Now,  Mr.  Sorenson,  did  you  ever  hear 
it  stated  by  any  person  in  the  town  of  Kelley  or  vicinity 
as  to  who  were  the  owners  of  the  Bank  of  Kelley,  and  who 
■were  responsible  for  its  debts?  (Objected  to  as  immaterial, 
irrelevant,  incompetent  and  leading  and  suggestive  to  the 
witness.  Court:  It  is  unless  it  was  prior  to  the  time  the 
money  was  deposited.  Mr.  Mahonpy:  Well,  I  mean  prior 
to  the  time  this  money  was  deposited.  Objection  overruled 
and  defendants  except.)  A.  Well,  Mr.  Banks  and  Mr. 
Penfleld,  both  of  the  Penflelds,  I  mean—  Q.  Now,  about 
when  did  you  hear  that?  A.  Well,  about  1909.  Q.  And 
where  did  you  hear  it?  A.  Oh,  just  people  talking  around, 
most  anywhere.  All  around  Kelley  and  through  the  coun- 
try, I  might  say.  Q.  Did  you  believe  these  statements 
that  were  made  to  you  that  these  parties  you  have  named 
were  the  owners  of  that  bank  and  responsible  for  its  debts? 


1084  Anfenbox  v.  Banks.  [180  Iowa 

(Same  objection  as  lust  made.  Sflnie  ruling  and  exception.) 
A.     I  did. 

G.  A.  Peterson  teHtifted: 

"I  didn't  live  in  Kelley  in  1907.  1  saw  a  cii-cular  liiie 
Exhibit  B  about  tlie  time  tlie  Itanii  broke  up.  This  wa»  the 
flret  time.  I  besii'd  of  tlie  eircular  befoi-e  fbe  bank  broke 
np.  My  brother  told  me  about  a  year  before.  I  movetl  to 
Kelley  in  the  spring  of  lOlll,  I  heard  of  this  circular  in 
tlie  summer  time  of  101(1.  I  did  not  make  any  inf|uiriet> 
witli  reference  to  wlio  were  the  owners  of  tlie  Bank  of  Kel- 
ley in  the  fore  part  of  the  year  of  1010.  I  heard  -who  were 
purported  to  be  the  ownerw.  I  got  my  information  in  the 
vicinity  of  Kelley.  Q.  Now,  I  wijih  you  would  state  what 
you  learned  or  heard  with  reference  to  who  the  owners 
of  the  Rank  of  Kelley  were  at  that  time?  (Objected  to 
for  the  reason  it  is  incompetent,  hearsay,  the  witness  not  be- 
ing conipeteut  to  answer  the  question.  Objection  overrnleil 
and  defendants  except.)  A.  I  understood  that  the  two 
Penflelds  and  Mr.  Banks  were  the  owners  of  that  Unik. 
(Move  to  strike  the  answer  as  incompetent,  irrelevant,  im- 
material and  heareay.     Overmled  and  defendants  except.i" 

I.  N.  Ball  testified: 

"I  was  a  depositor  in  the  Hank  of  Kelley,  in  lilll,  1 
believe.  '  I  never  saw  a  circular  issued  by  the  Bank  nf 
Kelley  sometime  in  1007.  Q,  Did  you  ever  hear  about  the 
circular  being  issued?  A.  Well,  I  heard  something  about 
it,  yes.  That  is  when  1  came  buck  from  dowu  there,  I 
wasn't  living  here  at  the  time,  but  after  I  came  back.  I 
returned  from  the  southern  jmrt  of  the  state  in  1!)09,  I 
think.  The  lir.it  of  March  of  that  yesir.  I  hejird  some- 
thing about  this  circular  alront  the  time  I  returned.  Thej 
said  it  wasn't  safe  at  oue  time,  but  now  it  was  all  safe, 
before  I  dejiosited  my  money  there.  Q-  Were  there  any 
names  mentioned  in  regard  to  the  ownership  of  the  bank? 
(Objected  to  as  leading  and  suggestive.     Overruled  and  de- 
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fendauts  except.)  A.  Why.  tlit'v  told  me  these  men  was 
interested  in  it;  ves.  air.  It  was  Kllis  Peiifleld,  )iis  fatber, 
Henpv  Bank»  and  Kivevl.v.  1  lm<l  known  Heiir.v  Banks 
quite  a  number  of  veai-s.  He  was  east  of  Ames  here.  I 
knew  lie  was  prelt.v  well  fixed  and  had  propert.v.  After  I 
came  bark,  I  did  not  deposit  any  money  in  the  Bank  of 
Kelley  till  fail  of  1911.  (Must  Iw  1910.)  Q.  When  you 
deposited  your  money  in  tUis  bsmk,  who  did  yon  think  were 
the  owners  of  tlie  bank?  (Objet'ted  to  as  incompetent,  im- 
material and  lirrelevaut.  Ovei-i-uled  and  defendants  ex- 
cept.)    A.     The  men  1  have  juct  spoke  of." 

,  Lars  Fjare,  having  teatifled,  on  examination  in  chief, 
that  he  made  a  deposit  in  the  Rank  of  Kelley  in  1908,  and 
that  he  then  thought  or  iiad  beard  that  the  I'enflelds  and 
appellant  were  responsible  for  the  debts  of  the  bank,  said, 
on  cross-examination : 

'"I  never  saw  this  circular  myself.  I  beard  about  it 
the  spring  of  1908.  The  first  banking  business  I  ever  did 
in  this  country  was  in  the  Hank  of  Kelley.  I  had  a  little 
money  before  this  time,  but  I  did  not  put  it  in  the  bank, 
I  heard  that  K.  J.  Pentield  and  his  father  and  a  man  liv- 
ing southeast  of  Ames,  by  the  name  of  Henry  Banks,  a  rich 
farmer,  was  the  owners  of  the  bank.  That  is  what  I  heard 
the  circular  stated.  I  don't  remember  who  told  me  about  it 
in  the  first  place.  I  can  remember  one  person — I  believe 
it  was  William  Peterson,  i  didn't  think  about  him  a  min- 
ute ago.  I  don't  know  how  William  Peterson  got  his 
knowledge.  I  suppose  be  read  one  of  those  circulars,  but 
I  don't  know  whether  he  did  or  not.  I  didn't  talk  with 
anyone  else  about  it.  I  heard  others  talk  among  them- 
selves. Q.  Well,  tell  us  al!  you  remember,  A.  The  talk  . 
was  all  in  Kelley,  different  kinds." 

All  of  the  witnesses  mentioned  above  recovered  judg- 
ment for  the  amount  of  their  several  dejiosits. 

In  submitting  the  case,  the  conit  gnve,  among  otbem. 
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the  following  iustructions  to  the  jary    (the  Italic  being 

"V.  Evidence  as  to  the  general  reputation  of  the  ex- 
istence of  a  partnership,  while  adiiiiaaibic  as  it  maj  tend 
to  prove  a  belief  on  the  part  of  the  depositor  that  there  was 
a  partnership  and  his  reliance  on  tlie  existence  of  the  same, 
will  not  prove  that  there  was  an  actual  partnership,  and 
it  cannot  be  considered  by  _tou  for  such  purpose,  as  no  one 
can  be  made  a  partner  against  his  consent  on  the  mere  dec- 
larations of  another  that  such  one  is  connected  with  him  in 
partnership  against  one  having  no  knowledge  of  such  dec- 
larations and  not  consenting  to  the  same.  One  maj,  how- 
ever, become  liable  as  an  ostensible  partner  if  the  general 
reputation  that  he  is  a  )>artner  bas  been  so  persistent  and 
so  long  continued  as  to  raise  the  presumption  that  lie  is  in 
fact  a  partner,  and  he  has  knowledge  of  such  general  rej^ 
utation,  or  as  an  ordinai-ily  careful  and  prudent  man  nhould 
hare  kiwwledge  of  such  general  reputation,  but  makes  do 
attempt  to  contradict  or  deny  the  fact  of  partnership,  and 
others  are  by  such  general  reputation  led  to  believe  that  he 
is  a  partner,  anjl,  acting  on  such  belief  and  by  reason  tliere- 
of,  are  induced  to  extend  credit  anil  are  damaged  thereh?. 

"VI,  In  tlie  course  of  these  instt-uctionN,  the  words 
'actual  partnership'  and  -ostensible  partnership'  have  beeu 
used.  Now,  an  actual  partnership  exists  where  two  or 
more  persons  contribute  their  property  or  services  to  be  em- 
ployed jointly  in  some  enterprise  or  business,  the  profits 
or  loss  of  which  ia  to  be  shared  among  them  in  some  fixed 
proportion.  An  ostensible  partnership,  as  distingnisbed 
from  an  actual  partnership,  exists  where  a  person  intfflition- 
ally  or  hy  vani  of  ordinary  care  causes  a  third  person  to 
Believe  that  another  is  his  partner,  though  that  other  is 
not  in  fact  such  partner.  To  illustrate,  if  the  defendant 
Banks,  Siverly  and  E.  J.  Penfleld  bad  contributed  their 
j>roperty  or  services  to  be  employed  in  the  banking  bnsi- 
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neHg  jointly,  the  profit  or  loss  of  which  was  to  be  chafed 
between  them  in  Bome  fixed  proportion,  they  would  hare 
been  actual  partners.  On  the  other  hand,  if  the  defend- 
ants Banks  and  Siverly,  either  intentionally  or  by  want  of 
ordinary  care,  had  caused  third  persons,  when  acting  as 
persons  of  ordinary  care  and  prudence,  to  believe  that  they 
were  partners  of  Fenfleld,  then,  in  such  case,  they  would 
have  become  what  is  termed  ostensible  partners,  even 
though  they  were  not  actual  partners. 

"VII.  You  are  instructed  that  there  may  be  cases  in 
which  the  holding  out  has  been  go  public  and  bo  long  con- 
tinued that  it  will  be  presumed  that  the  party  alleged  to  be 
a  partner  must  have  known  that  he  was  being  held  out  as 
such,  and  that  credit  was  being  obtained  on  the  strength 
of  such  holding  out.  Thus  if,  in  this  case,  it  has  been 
shown  by  the  evidence  that  the  paper  deaignated  in  these 
instructions  as  Exhibit  B  was  publicly  circulated  fur  such 
a  long  period  of  time  that  Banks  and  Siverly  must  have 
had  it  brought  to  their  attention,  and  it  does  not  appear 
that  they  made  any  efforts  to  contradict  the  contents  of 
said  circular,  and  it  further  apj>ear8  from  the  evidence 
that  a  certain  depositor,  or  certain  depositors,  acting  as 
reasonably  careful  and  prudent  men  would  have  acted  un- 
der the  circumstances,  relied  on  the  truth  of  such  contents, 
and  that  he  or  they  did  in  fact  rely  on  the  truth  of  such 
contents,  and  that,  because  of  such  reliance,  he  or  they 
placed  his  or  their  money  in  the  aiud  bank,  and  would  not 
hare  done  so  but  for  such  reliance,  and  that  bj'  reason  of 
so  depositing  his  or  their  money  it  has  been  lost  to  him 
or  them,  then,  in  such  case,  the  defendants  or  the  defend- 
ant, as  the  case  may  be,  would  be  liable  in  this  action  to 
Buch  depositor  or  depositors,  if  he  or  they  had  before  suit 
commenced  duly  assigned  his  or  their  claim  or  claims  to 
the  plaintiffs  herein,  or  in  some  way  given  them  authority 
to  bring  suit   thereon.     •     •     • 
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"XI 14.  There  behtf;  uo  evideute  that  Banks  and  Si- 
vei'fy  evei"  signed  the  said  circular  known  as  Eshibit  B, 
it,  the  said  circular,  is  n»t  to  be  cousidered  by  you  as  eri- 
deiice  that  they  were  actual  partnerB  in  the  said  bank.  The 
circulur  is  not  competent  for  such  piiriHise.  because  for 
such  purpose  it  would  be  mere  hearsay.  It  may,  however, 
be  considered  by  jou  as  evidence  that  a  claim  was  being 
made  by  someone  that  Banks  and  Siverly  were  partners 
in  said  bank,  and  that  such  claim  was  lieiug  made  for  the 
pur)K>i<]e  of  inducing  the  people  to  deal  with  and  to  deposit 
their  money  in  sai<]  hank,  and  for  the  purpose  of  Bboning, 
if  it  does  show,  what  it  was  that  iniJuced  the  said  depoiiton 
to  deal  with  th»-  bank,  to  rely  on  its  solvency  and  to  deposit 
their  money  in  the  said  bank,  and  it  is  on  such  gi-ouu'lx. 
and  on  sucli  grounds  only,  that  said  circular  was  admitted 
in  evidence  in   this  case. 

"XI%.  Pome  of  the  depositors  who  had  never  sren 
the  said  circular  sweiir  that  they  were  orally  told  of  its  ex- 
istence and  what  its  contents  were.  Now,  these  oral  stiite- 
nieuts  made  to  the  depositors  are  not  to  be  considered  by 
yon  as  evidence  that  Hiverly  and  Banks  were  actual  part- 
ners in  the  said  bank.  Said  ittatenients  arc  not  compe- 
tent for  such  pur{»ose,  and  were  not  admitted  in  evidence 
for  KUi'h  puriK)--«',  because  for  such  purp<)se  they  would  be 
mere  hearsay.  These  statements  were  admitted  in  evidence 
for  the  pnr]K)se  of  shiiwiiifj,  if  they  do  show,  what  it  was  that 
induced  the  hearers  of  the  .ttatements  to  deal  with  the  tiaid 
bank,  and  to  rely  on  its  solvency,  if  they  did  rely,  to  de- 
posit their  money  therein,  and  said  statements  may  be  con- 
sidered by  you  fur  8u<:h  purpr»se,  and  for  such  purpose  onl.v." 

At  the  request  of  the  ])laintilT,  the  court  further  in- 
structed the  jury  as  follows; 

'"C,  You  are  instructed  that,  in  deterniiniQg  whether 
or  not  the  defendant  Banks,  as  a  reasonable,  prudeut  man, 
knew  or  ghoiihl  hare  knoicn   that   people  in   the  town  of 
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Kellej  and  vicinity  would  and  did  deposit  their  money  in 
aaid  bank  in  reliance  upon  hi»  individual  responsibility 
after  the  issuance  and  distribution  of  said  circular,  you  are 
authorized  to  consider  the  knowledge,  if  any,  potsessed  by 
said  Banks  of  the  financial  responsibility  of  E.  J.  Pcnfleld. 
the  relation  existing  beticeen  mid  Banks  and  said  Penfield, 
and  the  knowledge  or  belief,  if  any,  that  the  said  Banks 
had  as  to  the  responsibility  of  the  said  E.  J.  Penfield,  the 
number  and  frequency  of  hiR  visits  to  the  town  of  Kelley, 
his  presence  in  the  bank,  on  surh  occaaifni^  as  you  find  tliat 
lie  was  present  in  the  bank,  the  fact,  if  it  he  a  fact,  that  the 
said  Banks  was  told  by  the  said  Penfield,  if  he  was  totd, 
that  the  object  in  issuiug  the  circular  wa^  to  make  the 
bank  appear  better,  and  nil  other  facts  and  circumstances 
as  disclosed  by  the  evidence. 

"D.  While  a  person  who  is  held  out  li.v  another  as 
a  partner  in  any  given  enterprise,  and  who  is  not  in  fact  a 
partner  therein,  is  not  required  to  use  strict  diligence  to 
prevent  others  from  extending  credit  to  such  enterprise  iu 
reliance  upon  his  supposed  partnership  relation  thereto, 
still,  if  he  knows  or  has  reasonable  cause  to  believe,  under 
the  circumstances  of  the  particular  case,  that  others  wi)l 
extend  credit  to  such  enterprise  in  reliance  upon  his  sup- 
posed partnership  relations  thereto,  he  cannot  sit  silently 
and  make  no  denial,  and  allow  such  others  to  extend  credit 
to  such  enterprise  iu  reliance  upon  his  supposed  partner- 
ship relation  thereto,  but  is  required,  as  against  such  others 
who,  in  the  exercise  of  reasonable  care  and  diligence,  have 
a  right  to  rely  on  such  supposed  partnership  relation,  and 
who  did  rely  thereon,  to  make  denial  of  his  connection 
with  such  enterprise  as  a  partner,  and  to  give  such  reason- 
able publicity  to  such  denial  as  would  appear  to  a  reason- 
ably prudent  man  in  such  situation  should  be  given  under 
all  the  circumstances  in  the  particular  case,  and  if  he  fails 
to  so  make  denial  and  so  give  reasonable  publicity  to  such 
Vol.  180  lA.— G9 
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denial,  he  is  bound  as  a  partner  in  said  enterprise  as  to 
those  who,  acting  as  reasonably  pradent  men,  believe  him  to 
be  a  partner  therein,  and  who,  under  all  the  circumstflnces, 
had,  as  rensonablj  prudent  men,  a  right  to  so  believe,  and 
who  extended  credit  to  snch  enterprise  in  reliance  thereon.'' 

The  court  on  Its  own  motion,  gave  the  jury  an  addi- 
tional instruction,  as  follows: 

"A.  You  are  instructed  that,  before  the  plaintiffs  cbd 
recover  on  any  account  of  their  petition  in  this  cause,  they 
must  prove  by  a  preponderance  of  the  evidence  that  the  de- 
positor in  the  bank  exercised  good  faith  and  used  due  dil- 
igence to  know  the  truth  with  r^ard  to  who  were  the 
owners  of  the  Bank  of  Kelley  and  who  were  liable  for  its 
debts  and  obligations,  and  in  this  r^ard  you  are  instructed 
that,  if  the  evidence  in  this  case  shows  that  circumstances 
were  brought  to  the  notice  of  such  depositors  as  would  ex- 
cite inquiry  in  the  mind  of  any  pfudent  man,  and  the 
means  of  satisfying  such  inquiry  were  such  that  a  reason- 
ably prudent  man  would  have  used  the  same,  but  such  de- 
positor did  not  use  such  means  and  made  no  such  inquiry, 
then  you  are  instructed  that  such  a  depositor  cannot  re- 
cover against  the  defendants  C.  L.  Siverly  and  Henry 
Banks,  but  such  depositor  cannot,  under  such  circum- 
stances, be  held  to  have  exercised  good  faith  and  to  have 
used  due  diligence  to  know  the  truth  as  to  who  were  the 
owners  of  said  bank  of  Kelley,  and  in  such  circumstances, 
on  such  count  your  verdict  must  be  for  the  defendants." 

III.    That  there  may  be  circumstancea 
8.  ebtoppbl:  under  wiiicli  a  person  will  be  held  to  lia- 

toppci;  tapiied   hiijtv   as  a   ujirtner   though   he  is  not  and 

frana :  estoppel  *  '  ^ 

to^pny  part-     never  has  been  a  partner  in  fact,  will  not  be 

denied;  but  such  burden  can  be  imposed 

upon  him  only  when,  by  reason  of  some  act  or  wrong  or 

fault  on  his  own  part,  he  has  estopped  himself  to  deny  the 

partnership    relation.    Before    undertaking    to    consider 
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whether  this  is  a  ease  of  that  character,  it  may  be  well  to 
recall  some  of  the  eBtahliahed  principles  of  the  law  of  es- 
toppel. Of  the  several  kinds  of  estoppel  recognized  by 
the  courts,  the  one  sought  to  be  enforced  in  this  case  Is  to 
be  classified  m  an  equitable  estoppel,  or  estoppel  in  pait,  a 
term  applied  to  a  situation  where,  because  of  something 
which  he  has  done  or  omitted  to  do,  a  party  is  denied  the 
right  to  plead  or  prove  an  otherwise  important  fact.  The 
naked  statement  that  a  party  in  a  court  of  justice  may  be 
properly  denied  the  right  to  assert  or  testify  to  the  truth 
is,  at  the  first  blush,  somewhat  startling,  but  the  rule  is 
one  capable  of  wholesome  application  when  kept  within  its 
proper  function  for  the  prevention  of  fraud,  actual  or  con- 
structive. On  the  other  hand,  when  misapplied,  it  ia  a 
most  effective  weapon  for  the  accomplishment  of  injustice. 
From  an  early  day,  the  courts  were  disposed  to  consider  the 
rule  a  harsh  one,  and  it  was  and  'still  is  a  common  expres- 
sion that  "Estoppels  are  odious."  We  have  ourselves  held 
that  "estoppel  is  not  favored  in  law,  and  mast  always  be 
clearly  proved."  Baldwin  v.  Lowe,  22  Iowa  367.  The  courts 
do  not  hesitate,  however,  to  uphold  a  claim  of  estoppel 
wherever  it  is  essential  to  prevent  fraud.  A  party  may 
thus  estop  himself  by  his  spoken  or  written  statements  or 
representations,  or  by  his  mere  silence  when,  in  equity  and 
good  conscience,  he  ought  to  speak;  bnt  it  is  not  enough  to 
estop  him  from  asserting  the  truth  that  he  has  at  'some 
prior  time  spoken  or  acted  inconsistently  therewith.  To 
have  that  effect,  it  must  clearly  appear  that,  by  his  state- 
Dients  and  representations,  or  by  his  silence  when,  as  an 
honest  man,  he  ought  to  have  spoken,  he  has  misled  another 
to  his  injury,  or  has  himself  thereby  acquired  an  unfair  ad- 
vantage. Franklin  v.  Merida,  35  Cal.  558.  For  "no  party 
ought  to  be  preclnded  from  making  out  his  case  according 
io  its  truth,  unless  by  force  of  some  positive  principle  of 
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law."  Curtis  V.  Hoot,  20  Til.  518.  524.  Ha.vs  tlie  New  York 
court : 

"An  e»to|ifie|  iw  pah  in  a  inonil  qiie»tiiin.  It  i-ao  onlv 
exist  where  the  piii-fv  is  attempting  to  do  that  which  casD- 
iBts  would  (iwiile  to  l)e  a  wrong;  something  which  is  ngaiiiiit 
good  t'onscicuce  and  honest  dealing."  l>e!aplaine  r.  Hitch- 
cock, 6  Hill  (N.  Y.)   14. 

Generally  speaking,  an  estoppel  in  pais  is  applirnbJe 
only  where  the  conduct  or  words  of  the  party  estopped 
are  intended  to  be  or  are  of  such  character  that,  under  the 
ch-cuuistanres  shown,  they  will  be  presumed  to  have  been 
intended-  to  inlluen<>e  the  other  party  to  art  thereon,  ami 
did  in  fact  so  influence  him.  The  Supreme  Court  of  the 
United  Ktates,  sjwaking  by  Field,  J.,  says: 

•'For  the  application  of  that  doctrine  (equitable  e«- 
topitel)  tliere  must  generally  be  some  intended  deception 
in  the  conduct  or  declarations  of  the  party  to  be  estopped, 
or  auch  gross  n^ligence  on  his  part  as  to  amount  to  cod- 
stnictive  fraud,  by  which  another  has  been  misled  to  hiR 
injury."  Itrattt  v.  Yifffinia  Coal  d-  Iron  Co.,  93  U.  S.  326 
(2.^  L.  Ed.  927,  029). 

The  same  distinguished  jurist  quotes  approvingly  from 
Judge  Story  as  follows: 

"lu  all  this  class  of  eases  the  doctrine  proceeds  upon 
the  ground  of  constructive  fraud,  *  *  •  or  conceal- 
ment or  negligence  so  gross  as  to  amount  to  constrnctire 
fraud."  1  Stoi^''8  Equity,  Sec.  891.  Also,  from  the  Penn- 
sylvania court  as  follows: 

"The  primary  ground  of  the  doctrine  is  that  it  would 
be  a  fraud  in  a  party  to  assert  what  his  previous  condnrt 
had  denied,  when  on  the  faith  of  that  denial  others  have 
acted.  The  element  of  fraud  is  essential,  either  in  the  in- 
tention of  the  party  e3toi)ped,  or  in  the  effect  of  the  evi- 
dence which  he  attempts  to  set  up."  Hill  v.  Eplep,  31  Pa. 
Ht.  S.'Sl,  334. 
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The  aame  doctrine  ia  agaiu  aonouticed  by  the  Hupreine 
Court  of  the  United  States  in  Henshaic  v.  Bisaell,  85  U.  S. 
255  (21  L.  Ed.  835,  34U),  where  the  above  quoted  deSuitlou 
of  equitable  estoppel  is  repeated,  following  which  the  court 
adds: 

"An  estoppel  m  pais  is  Huuietiines  said  to  be  a  moral 
question.  Certain  it  is  that  to  the  enforcement  of  an  es- 
toppel of  this  character,  such  as  will  prevent  a  party  from 
asserting  his  legal  rights  to  property,  there  must  generally 
be  some  degree  of  turpitude  in  his  conduct  which  has  mis- 
led others  to  their  injury." 

To  the  same  effe<;t,  see  Combs  v.  Vooprr,  5  Miuu.  254; 
Adam's  Equity  (Sth  Ed.),  pages  150,  151;  Vide  r.  Jiidaon, 
82  N.  Y.  32;  AndivH-s  v.  Lt/otts,  93  Mass.  349,  ;!50;  Boggs 
V.  Merced  Minituj  Co.,  14  Cal.  279,  366;  Taylor  v.  Ely.  25 
Conn.  250;  Trenton  v.  Duncan,  80  N.  Y.  221. 

Such,  also,  is  the  repeated  holding  of  this  court.  For 
example,  we  have  said : 

"The  facts  in  cases  of  this  kind,  to  be  sufficient  to  jus- 
tify the  applicati(m  of  the  law  of  estoppel,  always  involve 
bad  faith  on  the  part  of  the  party  sought  to  be  estopped 
from  showing  the  truth."  Lanh  t.  Troicbridge,  71  Iowa 
400. 

Again: 

"The  doctrine  of  estoppel  in  pais  is  based  upon  a  fraud- 
ulent purpose  or  fraudulent  result  If  the  element  of 
fraud  is  wanting,  there  is  no  estoppel,  as  where  both  par- 
ties were  equally  cognizant  of  the  facts,  and  the  declara- 
tion or  silence  of  the  one  party  produced  no  change  in  the 
conduct  of  the  otlier.  There  must  he  deception  and  change 
of  conduct  in  consequence."  Qanctson  v.  Equitable  Mut. 
L.  rf  E.  Assn..  93  Iowa  402,  411. 

Again:  ' 

"Perhaps  as  clear  a  statement  of  what  is  an  estoppel 
by  acts  and  declarations  as  can  be  found  is  in  Uouvicr'a 
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Law  Dictionar;  541.     It  ia  as  follows :  'i^uch  as  uriitea  from 
the  acts  and  declarations  of  a  person  by  whieh  he  detigvcd- 
ly  indnces  another  to  alter  his  poeitioo  injuriously  to  him- 
self.' ■'     Wiahard  v.  McNeill,  85  Iowa  474.  479. 
And  again: 

"An  estoppel  in  pais  ia  baaed  on  fraud,  and  the  rondurt 
relied  upon  to  establish  it  must  be  auch  aa  to  amount  to 
fraud,  actual  or  constructive.  •  •  •  There  can  be  no 
estoppel  by  silence  unless  there  is  a  duty  to  speak." 
BeecHley  v.  Beechley,  134  Iowa  82. 

This  is  not  to  deny  that  an  estoppel  may  arise  wbere 
there  is  no  affirmative  evidence  of  wrongful  design  or  fraud- 
ulent purpose,  but  in  such  oases,  it  must  appear  that  the 
conduct  complained  of  waa  so  grossly  negligent,  or  of  a 
character  so  manifestly  misleading  to  others,  that  it  would 
be  tantamouut  to  a  fraud  to  permit  the  party  to  escape  li- 
ability to  those  who,  in  the  exercise  of  reasonable  care  and 
diligenoe  on  their  own  part,  have  been  thus  misled  to  their 
injury. 

There  is  another  class  of  cases  sometimes  spokeu  of  as 
coming  within  the  aame  exception,  as.  for  example,  where 
declarations  are  honestly  made,  with  knowledge  or  expec- 
tation that  another  will  act  upon  them  or  be  influenced 
thereby,  and  it  later  appears  that  the  person  making  them 
was  mistaken  as  to  the  facts,  and  that  another  has  been 
thereby  influenced  to  his  injury.  Such  situation,  howevCT. 
falla  not  so  much  within  the  technical  scope  of  the  law  of 
estoppel  as  of  that  other  familiar  rule  or  maxim,  that, 
whei-e  loss  or  damage  must  fall  upon  one  of  two  parties, 
both  innocent  of  any  actual  or  constructive  wrong  with 
respect  thereto,  it  ought  to  be  borne  by  the  one  by  whose 
mistake  the  other  has  been  misled. 
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We  have  indulged  in  tliis  somewhat  ex- 
*■  oiubf^topm'!  ■  **"•**<*  consideration  of  the  law  of  estoppel 
to^prnk.""  '"  P°'*  bwause  we  think  that  a  proper  con- 
ception of  the  subject,  as  applied  to  the  pe- 
culiar circnmstances  of  the  prewnt  case,  is  reqaisite  to  a 
proper  review  of  the  rulings  made  and  instructions  given 
on  the  trial  helow.  Examinations  of  the  precedents  show 
that,  in  general,  the  claim  of  an  estoppel  in  pais  is  based 
upon  alleged  positive  acta,  declarations,  statements  or  ad- 
missions by  the  party  sought  to  be  charged ;  or  npon  the 
alleged  silence  of  such  party  under  circnmstances  in  which, 
as  an  honest  man,  with  due  regard  for  the  rights  of  others, 
he  was  in  duty  bound  to  speak.  It  is  manifest  that  cases 
of  the  first  description  are  the  more  easy  of  solution,  for 
statements,  declarations  and  admissions  are  matters  capa- 
ble of  direct  proof,  and  their  meaning  and  eflEect  may  he  as- 
certained by  application  of  the  ordinary  rales  of  construc- 
tion. But  when  the  party  is  sought  to  be  charged  simply 
because  he  was  silent,  or  because  he  has  done  nothing,  or 
because  he  did  not  do  as  much  as  in  equity  and  good  con- 
science he  was  bound  to  do,  the  party  claiming  the  estoppel 
assumes  a  more  difficult  burden.  The  case  before  us  is  of 
this  latter  class.  It  is  the  plaintiff's  claim  that,  when  ap- 
pellant heard  that  his  name  had  been  used  by  Penfield  in 
an  nnauthorized  manner,  he  was  in  duty  lH>und  to  repudiate 
it  promptly,  and  in  such  manner  that  depositors  and  oth- 
ers doing  business  with  the  bank  should  be  made  to  nnder- 
Rtand  that  he  had  no  connection  therewith;  and  that,  fail- 
ing so  to  do,  plaintiffs  and  those  whom  they  represent 
were  led  to  patronize  the  bank  to  their  injury.  This  re- 
qalres  the  court  and  jnry  to  consider  when,  if  at  all,  the 
appellant  became  bound  to  speak;  to  whom  he  should  have 
spoken;  in  what  manner  he  was  required  to  malce  denial 
and  repudiation  of  the  alleged  partnership;  and  whether 
he  was  bound  to  diligence  to  know  that  his  name  was  being 


lOfte  A.vFENsoN  V.  Bank«.  [180  Iowa 

Tised  without  his  authority,  or  to  ascertiiin  whether  anyone 
was  being  niieled  therebj;  and  finallj-,  whether,  in  view  of 
all  the  facts,  his  conduct  in  these  respects  was  mailed 
by  fraud  or  want  of  good  faith,  or  by  such  clear  disregard 
of  his  duty  in  the  preuiisea  as  to  be  tantamount  to  frand. 
If  these  inquiries  t>e  answered  against  the  appellant,  it  is 
further  necessary,  before  he  be  adjudged  liable  for  the  debtB 
of  the  partnership  with  which  he  had  no  connection,  that 
inquiry  be  made  as  to  what  notice  or  knowledge,  if  any,  the 
complaining  depositors  had  of  the  use  of  appellant's  name 
liy  Penfleld ;  of  what  effort  or  inquiry,  if  any,  they  made  to 
know  the  truth  of  such  holding  out  by  I'cudeld ;  what  rea- 
sons, if  any,  they  Imd  to  assume  or  believe  his  legal  liabil- 
ity for  their  deposita;  whether  tbey  did  in  fact  rely  thc^^■ 
on  in  mailing  such  dei>osits;  and  how  long  after  the  un- 
authorized use  of  appellant's  name  had  ceased  they  can  he 
heard  to  say  they  continued  to  rely  thereon. 

IV.     Much     evidence     was     introduced 
0.  faktkissbip:      to  sliow  an  alleged  general  reputation  that 

the    relation :  h         r>  r 


"boldlng   c 


1  pcreonfi_:_  appellant  was  a  partner  in  the  bank.  The 
■  '^'■-  fifth  paragraph  of  the  court's  charge,  al- 
ready quoted,  informed  the  jury  that  sucli 
testimony  was  not  to  be  considered  as  showing  an  actual 
partnership,  but  was  competent  to  i)rove  tlie  depositor's 
Ijelief  that  there  was  a  partnership,  and  his  i-eiiuuce  there- 
on. In  that  same  connection,  the  jury  was  further  told 
that  one  may  become  liable  as  an  ostensible  partner  if 
such  general  reputation  of  a  partnership  '■has'  been  so  per- 
sistent and  so  long  continued  a«  to  raise  the  preaumption 
tliat  he  IS  in  fact  a  partner,  and  he  has  knowledge  of  such 
general  reputation,  or  as  an  ordinaiilif  careful  and  prudcxl 
man  should  have  knowledge  <>f  such  general  reputation.  b«t 
makes  no  attempt  to  contradict  or  deny  the  fact  of  part- 
nership, and  others  are  by  such  general  reputation  led  to 
believe  that  he  is  a  partner,  and  acting  on  such  belief,  and 


Sept.  1917]  Anfbnso-n  v.  Banks.  1097 

by  reason  thereof,  are  induced   to  extend   credit  and   are 
damaged  thereby." 

In  oar  judgment,  this  instruction  cannot  be  approved. 
The  initial  proposition  that  an  actual  partnership  cannot 
be  established  by  general  reputation  is.  of  course,  correct, 
and  has  the  support  of  nearly  all  the  authorities;  but  the 
remainder  of  the  paragraph,  which  ia,  in  effect,  an  instruc- 
tion that  an  ostensible  partnership  may  be  estiiblished  by 
such  testimony,  is  unsustainable,  upon  principle  or  wetl- 
oonsidered  precedent.  It  inclndes  in  its  statement  the  fur- 
ther assumption  that  such  general  reputation  that  he  is  a 
partner  may  be  so  persistent  and  so  long  continued  '-as  tt) 
raise  the  presumption  that  he  is  in  fact  a  partner;"  and 
this,  if  we  understnnd  the  meaning  and  force  of  the  lan- 
gnage  employed,  is  wholly  at  variance  with  the  correct  rule 
which  the  court  had  just  announced  as  to  the  incompetency 
of  reputation  in  proof  of  an  alleged  partnership  relation. 
No  presumption  of  partnership  can  arise  from  reputation 
jilone,  however  long  continued.  It  is  true,  as  we  shall  have 
occasion  to  note,  that  reputation  is  a  question  which  plays 
a  larger  part  in  the  matter  of  an  alleged  ostensible  partner- 
ship than  in  an  actual  partnership;  but,  barring  an  occa- 
sional loose  or  inapt  expression  to  be  found  in  a  few  de- 
cisions, the  rule  thflt  a  partnership  is  not  to  be  proved  by 
current  gossip  or  vague  general  understanding  is  applicable 
to  all  partnerships,  whether  actual  or  ostensible.  Were  the 
partnership  in  this  case  actual,  plaintiffs  would  be  under  no 
necessity  of  proving  reliance  thereon  in  suing  for  a  recovery 
of  their  deposits.  In  such  case,  their  proof  need  go  no  further 
than  to  prove  the  fact  of  their  depoaits,  and  that  they  are 
still  unpaid.  But  where  they  seek  to  recover  on  the  theory 
that,  although  the  person  charged  is  not  a  partner  in  fact, 
yet  he  has  by  his  own  representations  estopped  himself  as 
against  them  from  denying  the  partnership  relation,  they 
must  not  only  prove  the  matter  which  so  estops  him,  but 


1098  Anpenson  v.  Banks.  [180  lova 

go  further,  aiid  prove  ttiat  they  relied  thereon  Id  making 
their  deposits.  It  is  upon  the  latter  element  in  their  case, 
and  upon  this  only,  that  testimony  of  the  general  repa-, 
tation  of  the  existence  of  a  partnership  is  admissible. 
Bimcn  V.  Crandail,  11  Conn.  92;  Boiceti  v.  Rutherford,  6ft 
HI.  41;  Bryden  v.  Taylor,  2  Har.  &  J.  (Md.)  396;  2  Wif 
more's  Evidence,  Sec.  1624.  Two  or  three  cases  may  be 
found  where  evidence  of  reputation  of  partnership  is  belli 
admissible  if  it  further  appear  that  such  reputation  has 
ari^n  or  grown  out  of  the  acts  or  declarations  of  the  per- 
son sought  to  be  charged  as  a  partner.  For  example,  see 
Qilpin  V.  Temple,  4  Harr.  (Del.)  190.  But  to  allow  one 
person  who  desires  to  improve  his  appearance  of  credit  to 
circulate  without  authority  a,  report  that  some  other  peiiton 
is  Ms  partner,  and  thereby  create  or  give  rise  to  a  repu- 
tation of  the  existence  of  such  partnership  relation,  and 
then  hold  thut  such  reputation  may  be  put  in  evidence  to 
prove  its  own  truth,  would  assuredly  not  appeal  to  one's 
natural  sense  of  justice,  nor  have  tendency  to  enhance  one's 
respect  for  the  law.  Says  the  Connecticut  court,  in  Broirn 
V.  Grandall,  supra,  to  admit  such  evideoce  would  be  toopeij 
the  door  to  fraud;  for  a  trader  in  poor  credit  would  be 
tempted  to  circulate  the  rumor  that  a  man  of  wealth  wai 
u  member  of  his  firm  in  order  to  help  his  credit,  and  hi» 
creditors  would  be  tempted  to  further  it  ho  that  they  might 
collect  their  debts.  See,  to  like  effect,  Brown  c.  Kuiiti'- 
53  Iowa  81,  82. 

There  would  seem  to  be  enough  in  the  undisputed  evi 
deuce  in  this  case  to  emphasize  the  truth  and  justice  of 
the  expression  just  quoted;  for  it  is  shown  that  plaintiffs, 
without  exception,  base  their  alleged  belief  that  defendant 
was  a  partner  in  the  bank  solely  upon  the  printed  circn- 
lar  which  they  saw,  or  of  which  they  had  more  or  less  re- 
motely heard,  and  it  is  further  shown  without  dispute  that 
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the  circular  was  prepared  and   issued   by   I'eutleld  alone, 
without  the  knowledge  or  coaseut  of  the  appellaut. 

Proceeding  then,  to  the  remaining  por^ 
6-  u,"''^""-  tion  of  the  fifth  paragraph  of  the  charge  to 
3Si*?^BU^«.  tlie  jury,  we  do  not  overlook  the  fact  that 
the  court,  in  stating  the  condition  of  appel- 
lant's liability,  follows  up  the  language  to  which  we  have 
adverted,  as  follows :  "And  be  has  knowledge  of  such  gen- 
eral reputation,  or  as  an  ordinarily  careful  and  prudent 
man  should  have  knowledge"  of  it.  This  proposition  in 
open  to  very  material  objections.  In  the  first  place,  there 
is  not  a  word  in  the  evidence  upon  which  the  jury  could 
properly  find  that  the  existence  of  such  rumor  or  story  or 
reputation  was  ever  brought  to  the  notice  or  knowledge  of 
the  appellant,  and  the  instruction  is,  to  that  extent,  with- 
out basis  in  the  record.  If,  in  any  case,  general  reputation 
may  have  the  force  of  notice  to  a  person  affected  thereby, 
such  rule  must  in  reason  apply  only  to  those  who  are  liv- 
ing or  doing  business  in  the  community  where  the  reputa- 
tion prevails,  and  where  it  may  reasonably  be  presumed 
that  the  matter  would  have  come  to  their  attention.  To 
extend  this  rule  beyond  these  bounds  would  be  to  expose 
every  man  to  danger  of  financial  ruin  at  the  handa  of  con- 
scienceless adventurers.  Appellant  did  not  live  in  Kelley. 
His  neighborhood,  was  tributary  to  Ames,  and  not  Kelley. 
His  visits  to  Kelley  were  occasional  only.  Not  one  of  the 
depositor3  ever  spoke  to  appellant  concei-ning  the  bank  or 
his  alleged  connection  with  it,  and,  if  these  i)eople  so  pe- 
culiarly interested  in  the  subject  did  not  mention  it  to 
him,  there  is  no  room  for  any  presumption  or  inference 
that  any  other  person  did.  But  the  even  more  vital  ob- 
jection at  this  point  is  in  the  further  in- 
T.  PiWKMiHip:  struction  that  appellant  may  be  charged 
^dS™-"^V  with  liability  if,  as  a  careful  and  prudent 
knowtH^  man,  he  ought  to  have  known  of  the  allied 

reputation  and  did  not  contradict  it.    The 
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effect  of  this  ie  to  hold  thitt  he  was  uuder  a  legal  duty  to 
exercise  some  degree  of  diliftence  to  discover  op  to  kuow 
the  existence  of  floating  rumor  or  gossip  or  general  repute 
in  and  about  the  town  of  Kelley  connecting  him  with  tlie 
bank  at  that  place,  and,  having  discovered  it,  to  enter  eome 
kind  of  a  denial.  We  feel  very  certain  there  is  no  such 
rule  of  law,  and  that  a  precedent  to  such  effect  ought  not  to 
be  established.  Gaffney  v.  Hoyt,  2  Idaho  199;  Campbell 
V.  Eastings,  29  Ark.  512;  Cole  v.  Bvtler,  24  Mo.  App.  7fl. 
No  man  is  to  he  held  responsible  for  the  truth  or  falsity  of 
a  current  report  or  veputation  concerning  himself  or  his 
business,  unless  he  has  given  rise  thereto  by  his  own  con- 
duct, or  the  existence  thereof  has  been  brought  to  his  knowl- 
edge in  such  manner  that,  in  equity  and  good  conscience, 
he  should  meet  it  with  a  denm.  Having  no  actual  knowledge 
of  such  report  or  reput.^ion,  he  is  under  no  duty  to  in- 
quire or  investigate  whether  anything  of  that  kind  is  afloat 
in  the  community,  and,  if  in  fact  ignorant  thereof,  he  can- 
not be  held  to  liability  as  for  the  truth  of  the  report,  on  the 
theory  that  he  ought  to  have  known  it.  Few  people  would 
have  time  for  anything  else  if  they  were  legally  bound  to 
inquire  what  others  were  saying  about  them,  or  about  their 
business  enterprises  and  relations,  in  order  to  protect  them- 
selves against  being  estopped  to  deny  the  verity  of  a  rei>- 
utation  bo  made. 

The  appellant's  assignment  of  error  u|>on  the  giving  of 
the  fifth  instruction  to  the  jury  must  he  sustained. 

V.     The  appellant  also   challenges   the 
8.  Tniiit:  inatruc-    nipi'scfneas    of    the    instruction    numbered 

r«uiaite>  and     X\'^-';.     In  this,  ns  we  have  seen,  the  jury 
■nmvlenc)' :   im- 

Eiied  Ureoie        ^ng   toM   that,   while   the   printed   circular 
>  considKr  lu- 
^petent  tcs-     ^.^f,  not  Competent  evidence  that  appellant 

was  an  actual  partner  in  the  bank,  yet   it 

could  properly  be  considered  "as  evidence  that  a  claim  was 

being  made  by  someone"  that  he  was  a  partner  therein. 
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•■and  that  such  claim  was  being  made  to  induce  people"'  to 
patronize  the  bank,  and  "for  the  purpose  of  showing,  if  it 
does  show,  what  it  was  that  induced  the  depositora  to  deal 
with  the  bank  and  rely  on  its  sotveucy."  In  Paragraph 
XI%,  a  similar  rule  is  stated  as  to  the  use  of  the  testimony 
uf  depositors  who  never  saw  the  circular,  and  kuew  nothing 
of  it  except  what  they  had  been  told  by  others.  Refer- 
ring to  the  first  of  these  paragraphs,  it  may  be  said,  as  be- 
fore intimated,  that,  had  there  been  any  other  and  inde- 
pendent evideace  that  plaintiff  had  held  himself  out  as  a 
[lartner,  or  had  knowingly  |>erniitted  himself  to  be  so  held 
out  by  Penfleld  (a  state  of  facts  which  is  not  showu),  then 
proof  that  depositors  had  seen  the  circular  lH*foi-e  entrust- 
ing their  money  to  the  bank  would,  under  the  rule  of 
many  of  the  cases,  be  admissible  as  tending  tu  support  their 
claim,  not  of  a  partnership  of  any  kind,  but  of  their  belief  of 
a  partnership  and  their  reliance  thereon.  Proof  of  this  fact 
alone  would  not,  however,  sustain  the  finding  of  an  estop- 
pel, for  the  belief  and  reliance  of  the  party  is  but  one  of 
the  elements  of  estoppel.  In  both  paragraphs,  the  court 
limits  the  incompetency  of  tile  testimony  to  the  claim  of  an 
■'actual  partnershij),''  and  we  think  the  jury  would  be  apt 
to  infer,  from  this  emphasizing  of  the.  word  "actual,"  that 
such  evidence  was  competent  for  consideration  upon  the 
fjuestlon  of  an  ostennibte  partnership,  though  thi^  is  not 
expressly  stated  in  the  instruction,  and  doubtless  was  not  so 
intended  by  the-  court.  Whether  the  testimony  referred  to 
in  Instruction  No.  XI%,  of  depositors  who  knew  nothing 
of  the  circular  except  what  they  had  been  told  by  others, 
is  competent  for  any  purpose,  is  very  doubtful,  especially 
under  the  record  made  in  the  present  cane.  ICach  and  ev- 
ery depositor  testifying  expressly  states  that  his  belief  or 
faith  in  the  existeuce  of  a  partnership  was  based  on  the 
printed  circular  alone.  None  of  them  rhiiniw  to  have  knowl- 
edge of  any  act  or  word  on  the  part  of  appellant  holding 
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hioiBelf  out  aB  a  partner  in  the  bank,  and  none  of  tlieoi 
claims  to  have  known  whether  appellant  waa  or  was  noi 
aware  of  the  use  which  I'enfield  bad  made  of  his  name. 
The  mjost  thej-  say  which  in  any  manner  hinges  upon  the 
conduct  of  appellant  is  that,  if  he  had  reported  to  them 
that  he  waa  not  a  partner,  they  would  not  have  given  cred- 
it'to  the  bank;  and  yet  none  of  them  at  any  time  gave  him 
the  opportunity  to  admit  or  deny  bis  alleged  interest  in  the 
business.  This  phase  of  the  case  will  arise  again  in  onr 
consideration  of  other  exceptions  argued  by  counsel,  and 
we  pass  it  for  the  present  without  further  discussion. 

VI.     In    the    instruction    marked  "C," 
9.  rABTMiBBHip :      thc  court  called  the  attention  of  the  jury  to 
quail  partner-     Certain   circu  in  Stances  which  could  be  cod- 
snfflcieDc;.  slilci'ed  as  tending  to  show  that  appellant 

ought  to  have  known  that  the  "'people  of 
Kelley  and  vicinity*'  would  and  did  deposit  money  in  the 
bank  relying  upon  his  individual  responsibility,  and  men- 
tioned the  following:  (1)  The  relationship  between  Banks 
and  Penfield;  (2)  his  knowledge  or  belief  as  to  the  respon- 
sibility of  Penfleld;  (3)  his  visits  to  Kelley  and  his  pres- 
ence in  the  bank;  and  (4)  the  fact,  if  it  be  true,  that  be 
was  told  by  Penfield  that  the  purpose  of  issuing  (he  cir- 
cular was  to  make  the  bank  appear  better. 

It  has  quite  frequently  been  said  to  be  an  uudesirablp 
practice  for  a  trial  court  to  select  one  or  a  few  mattem 
of  evidence  for  8[>efial  reference  in  its  charge  to  the  jnr*. 
as  it  tends  to  give  to  such  itein»!  undue  importance  in  the 
minds  of  the  jurors,  who  are  apt  to  assume  therefrom,  that, 
in  the  mind  of  the  court,  such  evidence  Is  decisive  of  the 
case.  We  have  to  express  our  doubt  also  whether  the  fact 
tbat  Penfield's  wife  was  the  daughter  of  the  appellant  can 
properly  be  considered  as  having  any  tMidency  to  sug- 
gest to  his  mind  that  the  people  of  Kelley  were  depositini; 
money   in   Penfield's   bank    "in   reliance   upon   his    (appel- 
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laut's)  iDdividaal  respoiisibilitj,"  or  that  auy  auL-h  etf«ct 
would  follow  from  hia  knowledge,  if  any,  of  tbe  financial 
eoundoeag  of  Penfield.  Nor  do  we  believe  that  the  evidenet^ 
of  api^ellant'e  visits  to  the  back  tended  in  any  degree  to 
indicate  to  the  inind  of  any  reasonable  person  that  he  was 
in  any  manner  connected  therewith.  Tbe  witnesses  are 
agreed  that  his  calls  at  the  bank  were  brief  and  infrequent, 
and  at  no  time  has  anyone  seen  or  known  of  his  having 
any  hand  in  its  bnsinees.  After  the  easy  and  informal  man- 
ner of  small  country  banks,  the  space  back  of  the  connter 
was  a  resting  or  loafing  place,  the  convenience  and 
warmth  of  which  attracted  many  of  the  callers,  and  appel- 
lant's calls  or  visits  there  are  not  shown  to  have  differed 
in  any  manner  from  those  which  were  made  by  many  oth- 
ers. His  testimony  that  he  never  at  any  time  had  any- 
thing to  do  with  the  bank  or  patronized  it  in  any  way  is 
corroborated  without  exception  by  the  several  cashiers, 
clerks  and  assistants  in  its  employ  from  time  to  time 
throughout  the  history  of  Penfield's  connection  therewith, 
and,  in  our  judgment,  the  jury  should  not  be  allowed  to 
draw  therefrom  any  inference  that  he  was  thereby  giving 
any  ground  for  the  belief  by  the  patrons  of  the  bank  tn 
general  that  be  was  a  partner  or  owner,  or  liable  for  the 
bank's  debts. 

VI  r.     The     appellant     requested     the 

10.  ebtoppil:         court  to  iuntiTict  the  jury  that,  before  plain- 

toSS^'diif     tiff   could  assert  an   estoppel   against  de- 

fSe'^tb.         fendiint's  denial  of  liability  for  the  debts  of 

the  bank,  bocau^  of  the  circular  issued  by 

Penfleld,  or  because  appellant  did  not  exercise  due  diligence 

to  deny  it,  the  depositors  must  theniaeives  have  exercised 

reasonable  care  and  good  faith  to  discover  the  authenticity 

of  the  circular;  and  if  they  could,  easily  and  with  slight 

effort  or  expense,  have  learned  the  truth  from  the  appellant. 

or  have  called  upon  him  to  affirm  or  deny  his  liability  as  a 
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partner,  and  did  nol  do  so,  and  tliey  neglected  or  failed 
to  use  such  means  of  obtaining  knowledge,  they  were  not 
entitled  to  recover.  The  court  refused  the  request,  bnt 
on  its  own  motion  gave  the  iostruotion  which  we  have  al- 
ready quoted  as  No.  \.  This,  it  will  be  seen,  states  the 
duty  of  reasonable  care  and  diligence  of  the  depositors  in 
general  terms,  qualifying  it,  however,  by  the  statemiHit,  id 
substance,  that  plaintiffs  might  be  chargeable  with  negli- 
gence if  it  should  be  shown  "that  circumstances  were 
brought  to  their  notice  Kuch  as  would  excite  inquiry  in 
the  mind  of  any  prudent  man,  and  the  means  of  satisfy- 
ing such  inquiry  were  such  as  any  reasonably  prudent  man 
would  have  used,"  and  they  failed  to  avail  (hemselvte 
of  .^uch  meauti  of  information,  and  that  then  they  could 
not  recover  in  this  action. 

llad  the  jury  given  careful  beed  to  the  instruction, 
even  as  given  by  the  court,  we  are  of  the  opinion  that  a 
verdict  for  the  defendant  was  inevitable;  but  we  are  dis- 
posed to  hold  that  the  qualifications  so  made  of  the  obliga- 
tion upon  plaiutiffd  to  exercise  diligence  to  know  the  trutb 
of  the  printed  document  upon  which  they  relied,  render  it 
less  favorable  to  the  defendant  than  he  was  entitled  to. 
The  bank  was  being  conducted  by  Penfleld  under  the  busi- 
ncBS  name  which  he  had  used  from  the  outset.  There  was 
no  act  or  representation  by  appellant  indicating  that  be 
had  any  interest  therein.  To  charge  him  as  an  ostensible 
partner  in  a  business  so  conducted,  persons  crediting  tbe 
hank  on  such  supposition  must  show  affirmatively  that  tbey 
exercised  the  care  and  caution  of  reasonable  men  to  know 
tlie  truth  in  regard  to  tbe  alleged  partnership,  and  thst 
they  were  in  jionie  manner  misled  by  his  act  or  fault.  It 
does  not  lie  in  their  mouths  to  say  that  appellant  shonU 
have  come  to  them  and  informed  them  that  be  was  in  no 
manner  responsible  for  the  debts  of  the  bank  with  which 
he  had  no  connection,  if  they  did  not  exercise  any  care  to 
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know  the  truth  of  Penfleld'o  representations,  or  of  tbe  re- 
ports or  reputation  on  which  they  claim  to  have  relied. 
Haya  the  Illinois  court,  in  speaking  of  an  alleged  estoppel 
of  this  kind: 

"Creditors,  by  ordinary  caution  and  inquiry,  can  pro- 
tect themselvex  from  imposition.  They  need  not  part  with 
money  or  goods  until  they  ascertain  the  fact  of  partner- 
ship, or  the  joint  liability  of  the  peraons  to  whom  the 
credit  is  given."  Bowen-  v.  Rutherford,  60  III.  43. 

In  Coofc  V.  Penrhyn  Slate  Co..  36  Ohio  State  135,  where 
it  was  sought  to  impose  the  liability  of  a  partner  upon  one 
who  was  not  in  fact  a  member  of  the  Arm,  because  of  cer- 
tain mercantile  reports  on  which  the  plaintiff  relied,  the 
court  says: 

"There  is  nothing  in  tbe  evidence  to  show  that  de- 
fendant authorized  thei*e  reports  or  was  in  any  way  con- 
nected with  them.  They  cannot,  therefore,  be  used  to 
charge  biro  with  liability.  •  •  •  If  he  (plaintiff)  was 
ignorant  of  whom  the  firm  was  comi>08ed,  big  duty  was 
to  make  inquiry  of  those  be  was  about  to  credit,  and  not 
of  strangers." 

In  Davidson  v.  ■Jninings,  "27  Colo.  187,  it  is  said  that, 
to  entitle  a  party  to  invoke  the  doctrine  of  estoppel  in  pais. 
he  "mnst  actually  have  lieen  misled  and  induced  to  act  to 
his  prejudice  by  reason  of  another's  conduct,  he  having 
OD  his  part  exercised  due  diligence  to  ascertain  the  truth," 
Upon  the  stinie  subject  it  has  eUewher«  been  said: 
'•If  he  was  not  so  misled.  •  "  •  and  with  a  i-ea- 
sonabte  use  of  means  within  his  reach  he  might  have 
ascertained  the  fact,  lie  could  not  set  up  an  estoppel. 
"  •  •  The  party  setting  up  an  estoppel  is  himself  bound 
to  tbe  exercise  of  good  faith  and  due  diligence  to  ascertain 
the  truth,"     Moore  v.  Botoman,  47  N.  H.  494. 

In  another  case  of  alleged  ostensible  partnership: 
"It  is  not  enough  to  show  that  he  was  represented  by 

Vol.  18fl  lA.— 70 
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otfaerB  to  be  a  partner,  or  that  his  name  appeared  iu  the  firm; 
it  must  be  stiown  that  he  knew  he  was  being  held  out  as  a 
partner  and  that  he  aesented  thereto,  or  facts  from  wbifh 
assent  can  be  fairly  implied.  •  •  •  A  party  Betting 
up  ao  estoppel  by  conduct  is  bound  to  the  exercise  of  good 
faith  and  due  diligence  to  know  the  truth."  Morgan  i:  for- 
rel,  58  Conn.  413;  Atkinson  v.  Plum,  50  W.  Va.  104  (58 
L.  R.  A.  788,  803).  Bee,  also,  Bigelow  on  Estoppel  (let 
Ed.),  480.  In  II  Am.  &  Eng.  Encj.  of  Law,  at  page  431,  tlie 
authorities  are  quite  fully  gathered,  and,  speaking  thfl«- 
from,  the  author  of  the  article  says: 

"It  may  be  stated  as  a  general  rule  that  it  is  essential 
to  the  application  of  equitable  estoppel  that  the  party 
claiming  to  have  been  influeneed  by  the  conduct  or  declan- 
tions  of  another  to  his  injury  was  himself  not  only  desti- 
tute of  knowledge  of  the  atate  of  the  facts  but  waa  also 
destitute  of  any  convenient  means  of  acquiring  snob  knowl- 
edge; and  that,  where  the  facts  are  known  to  both 
parties,  or  both  have  the  same  means  of  ascertaining  thp 
truth,  there  can  be  no  estoppel."  Bee,  also,  Boggs  v.  Mer- 
ced Mining  Co.,  14  Cal.  279,  368;  Wkitaker  v.  Williamt, 
20  Conn.  98,   104;   1  Story's  Equity  Juris.,  Sec.  391. 

Applying  this  rule  to  the  case  before  us,  we  are  of 
the  opinion  that  the  jury  should  have  been  explicitly  told 
that  if,  at  and  before  the  time  the  depositors  put  their  mon- 
ey in  the  bank,  on  the  alleged  belief  that  appellant  vas  a 
partner  therein  and  on  faith  of  his  responsibility  for  its 
debts,  they  could  easily  and  conveniently  have  ascertained 
the  truth  in  this  respect  from  the  appellant,  or  otherwise, 
and  failed  to  do  so,  then  no  estoppel  arose  in  their  favor, 
and  they  could  not  recover.  It  is  true  that  a  careful  read- 
ing of  the  instructions  in  this  respect,  aa  given  by  the 
court,  would,  or  ought  to,  have  led  the  jurors  to  this  con- 
clusion ;  but  the  result  of  the  trial  demonstratea  that  they 
did  not  so  understand  it.    As  witnesses,  the  depositor* 
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witbout  exceptioD  state  that  their  belief  of  appellant's  part- 
aership  in  tbe  bank  was  baaed,  not  on  anything  they  knew 
or  had  seen  in  tbe  conduct  of  tbe  appellant,  but  on  what 
tbey  had  seen  or  heard  from  others  of  the  printed  booklet 
issaed  in  tbe  'summer  or  fall  of  1907.  Each  of  them  knew 
appellant  personally,  meeting  him  from  time  to  time  daring 
all  the  31^  years  intervening  betwe«>  that  date  and  the  col- 
lapse of  tbe  bank,  yet  none  of  them  was  sufQciently  solic- 
itous about  the  matter  to  mention  it  to  him  or  make  in- 
qairy  of  him  concerning  it,  until  Fenfleld,  who  conducted 
the  bank,  and  to  whom  they  had  entruated  their  money,  ab- 
sconded. No  witness  undertakes  to  say  that,  in  conversa- 
tion or  dealing  with  him  or  in  hie  presence,  appellant  ever 
held  himself  out  as  a  partner.  The  holding  oat  by  means 
of  the  circular  was  by  Pen&eld  alone,  and,  if  the  appellant 
is  to  be  held  liable  at  all,  it  is  because  he,  in  some  way, 
expreasly  or  impliedly,  assented  to  or  ratified  the  act  of 
I'enfleld.  Appellees  do  not  claim  that  they  bave  any  evi- 
dence of  an  express  assent  or  ratification  on  his  part,  but 
rest  their  case  solely  upon  the  proposition  that  be  did  not 
give  BufBcient  publicity  to  his  repndiation  of  Fenfleld's 
unauthorized  act,  and  thereby  they  were  deceived  into  the 
belief  that  he  was  a  partner  in  fact,  and  thua  led  to  give 
credit  to  the  bank.  There  is,  therefore,  neither  wrong 
aor  hardship  in  requiring  them  to  show  that  they  exer- 
cised reasonable  care  to  know  the  truth.  To  quote  again 
the  language  of  the  Ohio  court  in  a  similar  case,  if  the 
creditor  was  'ignorant  of  whom  the  firm  was  composed,  his 
duty  was  to  make  inquiry  of  those  whom  he  was  about 
to  credit,  and  not  of  strangers."  Cook  v.  Penrhj/n  State  Co., 
supra.  See,  also,  our  recent  case,  Fannerg'  Exch.  Batik  v. 
McDonald,  167  Iowa  582,  590. 

VIII.  Passing  other  portions  of  the  court's  charge  of 
which  complaint  is  made,  we  take  up  the  exceptions  to  rul- 
ings on  evidence.    These  are  very  numerous,  and  we  shall 
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be  compelled  to  omit  diBctiseion  of  many,  combining  them 
as  well  as  we  may  under  a  few  genera)  beads. 

The  first  question  thus  raised  has  rct- 
11.  PAETSERsnip:    ei'ence  to  the  admiHsibifit;  of  the  circular. 
partnerahi?'      Kxhibit   B,  with  proof  that   it  was  issued 
evia^^''*  '      from    the   bank    in    August   or    September. 
1907,  and  that  it  was  then  seen  or  received 
hy  several  of  the  depoaitors  interested  in  this  snit.  and  that 
they  believed  and  relied  upon  its  authenticity.     The  court 
quite  consistently  overruled  these  objections,  on  the  theorj 
that  the  te.«tiniony  was  competent  in  so  far  as  it  tended  to 
show   what  these  depositors  relied   upon  in  giving  credit 
to  the  bank.     As  thus  I'estricted,   the  ruling,   for  reasons 
already  indicated,  is  not  vulnerable  to  the  appellant's  ob- 
jection. 

A  nioi'e  doubtful  question  arisea  upon 
la.  PiBTNERBH:F:  ^lie  ruling  admitting  testimony  of  tiose  who 
MrtSlreM"'  had  not  seen  the  circular,  as  to  what  thej 
hi™?.^'*''  had  heard  about  it  and  how  this  informa- 
tion had  influenced  their  minds.  Examples 
of  these  rulings  will  be  seen  by  reference  to  the  estracte 
from  the  record,  found  iu  the  second  paragraph  of  this  opin- 
ion. To  Illustrate,  the  following  questions  were  allowed. 
over  appropriate  objections:  "State  whether  you  heard  of 
a  statement  issued  by  the  Bank  of  Kelley  in  the  faU  of 
1907  concerning  its  responsibility."  "What  were  you  told 
the  circular  sbiied  as  to  the  owners  of  the  bank?"  "Did 
yon  ever  hear  about  the  circular  being  Issued?"  Many  otli 
er  inquiries  of  the  same  general  import  were  permitted,  and 
in  answer  thereto,  witnesses  swore  that  they  had  heard  of 
it-  but  few,  if  any,  were  able  to  state  with  any  cleamea 
where  they  got  their  information.  Some  of  them  were  not 
living  in  Kelley  at  the  time,  and  the  story  did  not  <»n»e  to 
their  ears  until  from  one  to  three  years  anbseqnent  to  the 
appearance  and  nse  of  the  circular.    In  most  cases,  the 
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urigio  of  this  informatioD  was,  for  the  greater  part,  "they 
said,"  "they  told  me,"  "I  heard  it  talked," — the  usual  form 
io  which  a  vague  ramor  fiDds  its  way  from  mouth  to  mouth, 
and  always  quite  untraceable  to  any  responsible  aoutce. 
That  there  are  circumstances  under  which  general  reputa- 
tion concerning  certain  matters  may  be  put  in  evidence  as 
bearing  upon  the  question  of  notice,  or  the  reasonableness 
of  one's  belief  in  the  existence  of  a  given  fact,  need  not  here 
be  denied,  but  no  rule  is  better  settled  than  that  rumor  aud 
hearsay  are  not  evidence  to  prove  a  contract  right  or  a  cause 
of  action,  and,  for  even  better  resison,  it  is  wholly  incom- 
petent to  prove  an  essential  element  constituting  an  estop- 
pel. Ho  far  as  the  appellant  is  concerned,  the  circular  is- 
gued  by  Penfleld  was,  at  the  best,  clearly  hearsay,  and  what 
the  witnesses  who  had  never  seen  the  paper  had  to  say 
about  it  was  hearsay  derived  from  still  other  hearsay. 
The  danger  of  unduly  extending  the  exceptions  to  the  rule 
■which  excludes  such  evidence  is  too  clear  for  controversy. 
The  court,  in  overruling  the  objections  to  questions  of  this 
kind,  while  conceding  the  hearsay  character  of  the  testi- 
mony, said  it  would  be  received  "in  so  far  ns  it  affected  the 
mind  and  act  of  the  witness."  But  is  that  a  sound  reason 
for  the  ruling?  The  mind  of  the  witness  may  have  been  af- 
fected or  influenced  by  an  infinite  variety  of  circumstances, 
(or  none  of  which  the  appellant  was  in  the  remotest  degree 
responsible,  and  to  put  them  in  evidence  would  bring  ns 
no  nearer  the  solution  of  the  issue  being  tried,  but  would 
nndoubtedly  tend  to  cloud  the  real  issues  and  confuse  and 
mislead  the  jury.  We  do  not  forget  what  we  have  repeat- 
edly conceded:  that  an  estoppel  in  paU  may  be  established 
by  proof  either  of  an  act  or  representation  or  culpable  si- 
lence of  the  party  to  be  charged,  whereby  the  party  claim- 
ing the  estoppel  has  been  misled  to  his  injury,  and  where 
it  would  operate  as  a  fraud  to  permit  the  former  to  deny 
the  truth  of  that  which  he  induced  the  other  party  to  be- 
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lieve.  But  proof  of  what  influenced  the  plaintiff's  ad 
would  be  wholly  immaterial,  unless  the  fact  of  thing  sought 
to  be  shown  it  something  for  which  the  appellant  is  in 
some  way  responsible.  As  applied  to  this  case,  it  must 
first  be  shown  that  the  circnlatiou  of  the  story  of  an  actual 
or  ostensible  partnership  was  chargeable  to  the  act  or  cul- 
pable negligence  of  the  appellant,  and  we  have  grave  donbts 
whether  snch  a  case  was  made.  Indeed,  the  great  maBS  of 
the  testimony  was  so  largely  devoted  to  proving  the  Ibbu- 
ance  of  the  circular  and  the  reputation  or  belief  eii^ting 
iu  Kelley,  and  in  the  minds  of  the  depositors,  of  appellant's 
interest  in  the  bank,  that  it  is  difHcult  to  avoid  the  con- 
viction that  the  jury  must  have  become  impressed  with  the 
thought  that  these  were  of  paramount  consideration  in  de- 
termining plaintiffs'  right  of  recovery.  In  our  judgment, 
the  door  in  this  direction  was  opened  too  wide,  and  mnch 
which  was  clearly  hearsay  admitted  without  connecting 
the  same  with  any  culpable  act  or  omission  on  part  of  the 
appellant,  to  make  it  competent  for  any  purpose. 

IX.  The  appellant  requested  the  court  to  instruct  the 
jury  peremptorily  to  return  a  verdict  in  his  favor,  because 
of  the  insufficiency  of  the  evidence  to  justify  a  verdict 
against  him.  Tbe  request  was  denied,  and  error  is  as- 
signed thereon.  The  point  is  made  by  appellees  that,  if 
there  was  any  error  in  this  ruling,  the  ap[>ell8nt  waived 
it  by  his  own  requests  for  instmctions  to  the  jury.  -4» 
sumtug  that  the  point  is  well  made,  we  are  of  the  view  that 
as  the  case  must  be  reversed  on  other  grounds,  and  the  is- 
sues may  come  on  for  trial  anew,  it  is  proper  for  us  to  ex- 
press ourselves  on  a  certain  phase  of  the  law  not  yet  con- 
sidered, except  incidentally,  but  which  will  necessarily 
come  up  for  consideration  on  a  retrial. 
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Ad  iioted  by  us  at  tlie  outset,  there  was 
''■  «i"iSiJtton^'  "  iiinii'fest  failure  to  prove  anything  like  an 
K"hS(.w»j-  *i<^t''a'  partnership.  It  is  equally  clear  and 
bur^D  of  undispated  that  appellant  at  no  time  or 
[tlat-e  Leld  himself  out  as  a  partner  therein. 
That  he  was  so  held  out  by  Penfield  in  the  printed  circu- 
lar is  true.  To  bind  tbe  appellant  by  this  act,  the  burden 
is  upon  the  plaintiffs  to  show  that  he  assented  to  or  rati- 
fied such  act  of  holding  oat,  or  that  he,  by  negligence  so 
gross  as  to  be  tantamount  to  fraud,  'permitted  snch  hold- 
ing ont  to  go  on,  and  the  depositors  in  the  bank  to  be  de- 
ceived thereby.  The  burden  is  upon  the  appellees  to  'show 
facts  of  this  character,  and  if  they  do  not,  their  case  fails. 
It  is  not  argued  that  evidence  of  any  positive  act  or  word 
of  acquiescence  in  or  approval  by  appellant  of  Tenfleld'a 
act  was  produced  on  the  trial  below,  but  tbe  right  to  re- 
covery is  staked  solely  on  the  proposition  that,  when  be 
was  so  held  out  as  a  partner  by  Penfleld,  he  was  in  duty 
bound  to  do  something  to  prevent  the  cnstomers  of  the 
bank  from  being  misled  in  the  matter,  and  that,  in  this 
respect,  appellant  failed  in  his  duty,  and  the  depositors 
were  thereby  deceived.  Upon  the  general  principle  of  law 
so  advanced  there  need  be  no  controversy ;  and  the  dominant 
issue  in  the  case  is  whether  appellant  was  in  fact  advised 
of  the  action  of  Penfleld,  and  if  so,  whether,  as  an  honest 
man,  upon  such  information  as  he  had,  he  ought  to  have 
done  more  than  he  did  do  to  put  an  end  to  the  misrepresen- 
tation and  prevent  the  depositors  from  being  thereby  de- 
t-eived.  It  will  be  remembered  that  the  evidence  is  without 
dispute  that  the  appellant  did  not  see  the  circular  until 
this  suit  was  in  progress,  and  that  his  only  knowledge  of 
its  existence  or  use  was  from  a  statement  made  to  him  by 
a  nephew  that  he  (the  nephew)  had  heard  there  was  a  paper 
of  some  kind  out  in  which  the  appellant  was  named  as  a 
partner  or  stockholder  in  the  bank.     Immediately  upon  re- 
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ceiving  this  information,  he  went  to  the  bank,  and,  Poifield 
being  absent,  addrease«l  the  cashier,  protesting  against  the 
use  of  his  name,  and  wds  told  that  the  matter  woiild  be 
rectified  as  30on  as  Penfield  retnrned.  On  the  third  dav, 
he  saw  Penfield  in  person,  and,  wpon  bis  demand  for  an 
explanation,  va&  assured  bv  him  that  the  matter  would 
be  "straightened  right  np,"  and  that  the  unanthorized  use 
of  his  name  would  not  be  repeated — a  promise  which  the 
record  tends  to  show  was  kept;  for,  as  wp  have  said, 
none  of  the  wjtnesses  who  received  the  circular  or  saw  it 
in  circulation  fix  the  time  at  any  later  date  than  in  the 
summer  or  fall  of  1!)07.  Just  how  long  the  circular  had 
been  oat  before  appellant  heard  of  it  and  disaffirmed  it,  as 
above  stated,  is  not  clear;  but,  according  to  the  testimony 
of  the  cashier,  who  was  in  the  best  position  to  kno*-,  it 
must  have  been  a  very  short  time,  and  not  to  exceed  a  few 
days.  After  appellant's  visit  to  the  bank  in  this  connec- 
tion, he  also  saw  the  elder  Penfield,  whose  name  had  also 
been  used  by  the  bank,  and  was  told  by  him  that  he  had 
consulted  counsel,  and  that  appellant  need  not  bother  any 
more  about  it.  From  this  time  on  until  the  bank  was 
closed,  31/^  years  later,  he  swears — and  no  one  contradicts 
him^thnt  he  received  no  notice  or  information  that  he  vnf 
being  held  out  as  a  partner  in  the  bank;  and  indeed  there 
is  no  evidence  that,  during  that  period,  be  was  in  fact  so 
held  out  by  Penfield  or  anyone  else.  Nor  iji  there  any 
evidence  that  he  was  informed  by  anyone,  or  had  informa- 
tion from  any  source,  that  "'in  Kelley  and  vicinity"  he  wai" 
reputed  to  be  a  partner  in  the  bank,  or  that  he  was  so  re- 
garded and  relied  upon  by  the  depositors.  Upon  a  reconi 
like  this,  would  the  jury  be  justified  in  finding  that  the  a^i- 
pellant  was  guilty  of  such  gross  or  wilful  disregard  of  his 
duty  as  an  honest  man  that  he  should  be  held  to  have  for- 
feited his  right  to  deny  the  alleged  partnership?  Wist 
more  could  he  have  done  than  he  in  fact  did?    Tonnse!  dp 
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not  suggeBt,  nor  does  the  court  in  its  iostructiODs,  what 
other  OP  alternative  expedients  he  might  have  employed 
to  preyent  farther  mischief  on  account  of  Penfleld's  wrong. 
Ha%'ing  gone  to  the  source  of  the  mierepresentation  and  for- 
bidden the  ase  of  hia  name  in  that  connectioh,  and  receiv- 
ing assurance  that  his  protest  would  be  r^arded, — as  in- 
deed it  appears  to  have  been, — did  good  faith  require  him  to 
stand  at  the  door  of  the  bank  and  give  personal  notice  to 
its  customers?  Should  he  have  resorted  to  the  newspa- 
pers? If  80,  then,  as  no  paper  was  published  in  Kelley, 
where  was  be  to  go?  Should  he  have  notified  the  depos- 
itors and  other  patrons  or  prospective  patrons  of  the  bank 
in  person?  It  does  not  iipi>ear  that  he  knew  who  was  doing 
business  with  the  bank,  and  therefore  likely  to  be  deceivwl 
by  the  circular.  It  would  seem  to  l)e  a  fair  proposition, 
both  of  law  and  good  morals,  that  if,  on  receiving  notice 
of  the  misuse  of  his  name,' he  at  once  put  a  stop  to  it,  his 
responsibility  therefor  was  at  an  end,  unless  possibly  he 
should  be  held  to  the  exercise  of  reasonable  care  to  prevent 
a  repetition  of  the  misrepresentation. 

The  authorities  cite<l  by  the  appellee  to  the  effect  that 
one  who  holds  himself  out  to  be  a  partner  becomes  liable 
as  such,  tp  one  who  credits  the  supposed  partnership  on 
the  faith  of  such  representation,  are  not  in  point,  for  the 
very  good  reason  that  there  is  no  pretense  in  evidence  that 
appellant  ever  held  himnelf  out  as  a  partner  in'  the  bank. 
So,  too,  of  the  authorities  for  the  proposition  that  like  con- 
sequences obtain  where  a  party  has  permitted  himself  to  be 
held  oat  as  a  partner,  and  credit  is  thereby  obtained  for  the 
alleged  firm;  for  it  is  hei-e  conclusively  shown  that  TVu- 
fleld's  act  was  not  only  without  the  appellant's  knowledge 
or  authority,  but  was  promptly  reiiudiated  by  him.  The 
case  of  Smith  v.  Rill,  45  Vermont  91).  on  which  reliance 
is  placed,  is  in  marked  contrast  with  the  one  before  us. 
In  that  case,  the  defendant  was  informed  that  one  Harrins- 
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too  was  boMing  him  out  as  a  partner  in  the  staging  btuinesi 
UDder  the  name  of  Hill  &  Co.,  and,  instead  of  forbidding  it. 
Bimplj  said  to  Harrington,  "You  must  not  use  that  name  tn 
hurt  me."  This,  the  court  very  properly  interpreted  as  an 
acquiescence  by  Hill  in  the  use  of  his  name,  on  Harring- 
ton's assurance  that  he  would  save  him  barmless.  The 
opinion,  holding  him  liable  ou  a  note  given  in  the  name  o{ 
Hill  &  Co.,  says: 

"The  risk  of  Harrington's  neglect  to  redeem  tbis  pledftc 
was  upon  Hill,  and  not  upon  those  to  whom  Harrint^on 
should    •    •     •    thus  pledge  the  credit  of  Hill." 

That  this  holding  is  not  a  precedent  for  plaintiffs  in 
the  instant  case  is  too  clear  for  ai^unient.  Many  other 
authorities  stating  the  rule  most  nearly  in  accord  with 
plaintiff's  contention  are  cases  in  which  a  partner  retires 
from  a  firm,  but,  failing  to  give  notice  thereof,  is  held  lis- 
hle  to  creditors  who  continued  thereafter  to  deal  with  snrh 
Arm,  not  knowing  that  hiij  relation  therewith  bad  been  sev- 
ered, it  seems  to  be  as  clear  as  it  is  reasonable  that  the 
duty  resting  upon  a  partner  in  fact  to  give  notice  of  his 
withdrawal  from  a  firm  is  much  more  imperative  than  in 
the  duty  of  oue  who  has  been  held  out  as  a  partner  without 
his  authority  or  consent  to  give  notice  to  the  wgrld  of  his 
denial  of  that  relation.  Culligan  v.  Alperti,  (Mich.)  Iffi 
N.  W.  20;  Houthwiek  v.  McOovern,  28  Iowa  533.  So,  too. 
in  Flctclier  v.  Pullen,,  70  Md.  3I>5,  also  cited  by  appellee, 
where  the  court  held  that  the  question  of  an  ostensible 
pitrtnership  was  properly  left  to  the  jury,  it  appeared  not 
only  that  the  alleged  partnership  was  rf^larly  advertised 
in  two  local  papers,  but  also  that  defendant  was  a  snb- 
ecriber,  regularly  receiving  both  papers.  There  was,  more- 
over, other  proof  that  he  bad  actual  knowledge  of  the  ad- 
vertisements while  they  were  being  published,  but  he  took 
no  step  to  deny  their  authority.  Under  such  circumstaDceB, 
the  propriety  of  .submitting  the  issue  to  the  jury  is  yf^ 
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manifest;  but  the  facts  we  have  here  to  deal  with  are  ao 
widely  different  that  the  decision  is  of  little  value  as  a 
precedent  in  disposing  of  this  appeal.  More  nearly  in  point 
upon  the  principle  involved,  though  dissimilar  in  its  facts, 
is  Doicnie  v.  Savage,  (Wash.)  129  Pflc.  1096.  There  had 
been  a  partnership  between  Charles  O.  (lavage  and  a  broth- 
er, nnder  the  name  of  Savage  Brothers.  The  last-mentioned 
brother  died,  and  a  third  brother,  Howard,  took  over  the 
firm  business  and  continued  It  in  the  same  name,  Ravage 
Brothers.  It  was  quite  generailj  supposed  that  Hownnl 
and  Charles  constituted  the  firm,  although  Howard  alone 
appeared  in  its  conduct  and  management.  Of  the  record 
made,  the  court  says : 

''While  there  is  ample  evidence  in  the  record  to  estab- 
lish the  fact  that  man;  persons,  including  appellant  and 
other  creditors,  •  •  •  regarded  and  generally  under- 
stood the  brothers  were  partners,  we  can  find  no  instance 
in  the  record  where  any  holding  out  of  the  existence  of  such 
a  relation  was  done  by  Charles,  or  with  his  assent,  express 
or  implied.  •  *  "  It  also  appears  that  mail  came  to 
the  camp  addressed  to  'Savage  Brothers,'  and  that  Charles 
knew  of  such  fact,  and  that  he  also  knew  that  supplies 
came  to  the  camp  with  a  like  direction.  Prom  this  it  is 
nrged  that  it  must  be  held  there  was  an  implied,  if  not  an 
express,  holding  out.  It  does  not  appear  to  us,  however, 
that  this  can  be  taken  for  anything  more  than  a  consent 
on  the  part  of  Charles  that  Howard  might  do  business 
nnder  the  name  and  style  of  'Savage  Brothers,'  which  fact 
alone  we  do  not  think  is  sufficient  to  indicate  that  Charles 
was  a  partner,  until  he  did  something  or  said  something 
that  would  indicate  to  others  he  was  to  be  -so  regarded, 
especially  in  view  of  the  undisputed  fact  that  at  the  mill 
and  in  the  camp  where  these  creditors  were  employed, 
Charles  never  assumed  to  act  as  a  proprietor,  gave  orders. 
nor  took  chai^  as  such." 
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This  holding  ia  followed  by  these  remarks,  which  are 
very  iipplicable  to  tiie  case  at  bar: 

"Nor  did  any  of  these  creditora  ever  address  him  as  a 
partner,  make  inquiries  of  him  as  siioh,  nor  when  they 
failed  to  receive  their  wages,  and  thus  knew  of  the  failure 
of  the  busine^,  did  they  make  any  demand  on  him  for  pay- 
ment, nor  in  any  way  treat  him  as  having  any  i-esponsibillty 
in  the  matter.  To  all  intents  and  purposes,  notwithstand- 
ing they  now  say  they  regarded  him  as  a  partner,  they  then 
did  nothing  nor  said  anything  that  would  indicate  such  an 
understanding  on  their  part." 

The  facts  theie  held  insufficient  to  sustain  a  finding  of 
ostensible  partnership  will  be  seen  to  be  much  more  persua- 
sive and  formidable  than  those  on  which  it  i^  here  nought 
to  sustain  such  a  conclusion.  In  Munton  v.  Rutherfard. 
121  Mich,  418,  someone  without  authority  caused  it  to  be 
published  in  a  local  newspaper  that  the  defendant,  Mm 
Rutherford,  had  entered  Into  a  partnership  with  one  Reck- 
with.  On  learning  of  it,  Mrs.  Rutherford  went  to  Bert- 
with  about  it  and  a^ked  that  he  contradict  it.  So  denial 
was  published,  but  Beckwith  sent  out  a  circular  sayinft 
tbat  be  would  continue  to  conduct  business  under  the  flrw 
name  of  Beckwith  &.  Co.  Later,  Mrs,  Rutherford  was  saeil 
upon  a  debt  contracted  by  Beckwith  &  Co.,  and  it  was  in- 
simted  that  her  failure  to  publish  n  denial  of  the  newspa- 
per item  estopped  her  to  deny  her  partnership  in  the  flrni. 
The  trial  court  instructed  the  jury  on  that  theory.  On  ap- 
peal, this  was  held  error,  the  court  saying: 

"Mrs.  Rutherford  was  under  no  legal  or  moral  ohlifa- 
tion  to  publish  a  denial  of  this  newspaper  story.  Any- 
one who  saw  fit  to  deal  with  Mr,  Beckwith,  relying  on  this 
item,  did  so  at  his  pei-il.  If  she  had  been  shown  the  artkl*. 
had  assented  to  it,  and  credit  had  been  given  her  on  tie 
strength  of  such  aasent,  the  rule  of  estoppel  would  have  ap^ 
plied.     There   l>eing   no   evidence    that   she   authorised  or 
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usueuted  to  it,  there  in  no  ruoni  for  llic  api))icalion  of  the 
role." 

Quite  direetl.v  iu  point,  nixo,  is  Hitteuhouae  r.  Leigh. 
57  MIhh.  UOT.  where  it  is  held  that,  if  ti  person  who  ia  falael.v 
held  out  as  a  partner  b,v  another  at  once  disaftlrnis  and  for- 
bids it,  and  does  not  thereafter  kuow  that  Hiich  prohihition 
baa  been  disregarded,  he  is  not  e:itopped  to  deny  ttie  part- 
nership. See,  also,  Romn  v.  Rufket^tiiotr,  (Ariz.)  16-1  I'ac, 
1182.  In  a  recent  case  of  our  own.  the  {general  doctrine  of 
estoppel  upon  an  issue  of  allefieil  itartnership  has  been 
quite  fully  diseiiswd.  Funiierg'  Ert-h.  Bank  v.  ilcDonaUl. 
167  Iowa  582.  Tliere,  Finley  McDonald,  Sr..  and  his  son 
John  kept  deposits  in  the  .lame  bank.  John  MoUonald 
made  deposits  in  the  name  of  Finley  McDonald  &  Sons, 
while  Finley  McDonald  made  deposits  in  his  o«ii  indi- 
vidual Dame.  In  settlement  of  overdrafts  in  the  former 
account,  John  Mi^Donnld  gave  promissory  notes,  signed  , 
"Finley  McDonald  &  Rons."  There  was  evidence  tendinis 
to  show  that  the  notes,  or  some  of  them,  were  made  in  the 
presence  of  the  father.  There  was  evidence  that  the  father 
wild  to  an  officer  of  the  bank,  when  ijuestioned  about  John's 
transactions,  "whatever  John  did  was  all  right;"  but  he 
at  no  time  said  to  anyone  that  he  was  a  partner  with  John, 
nor  was  it  expressly  shown  that  he  knew  that  John  was 
using  the  name  of  Finley  McDonald  &  t^ons.  In  holding 
that  no  partnership  liability  was  shown,  the  court,  'speak- 
ing  hy  tiaynor,  J.,  says  thnt  one  cannot  be  held  liable  as 
a  partner  by  estoppel — 

"Where,  from  the  facts  and  circumstances  within  his 
knowledge  •  "  •  he  (the  creditor)  bad  no  reason  to 
believe  that  the  party  iiought  to  be  charged  was  in  fact  a 
partner  at  the  time  of  the  transaction ;  •  •  •  Belief, 
to  justify  an  estoppel,  must  be  founded  upon  facts  and  cir- 
camstances  known  to  the  creditor  nt  the  time;  that  sup- 
posing him  to  be  a  man  of  oniinary  prudence  and  judg- 
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ment  was  sufflcient  to  justify  that  belief.  •  •  •  Where 
one  is  sought  to  be  held  as  a  partuer  on  the  ground  that 
he  held  himself  out  as  such,  it  must  appear  not  only  that 
he  held  himself  out  as  a  partner,  but  that  the  other,  in 
good  faith,  believed  him  to  be  a  partner,  •  "  •  but  the 
belief  mnat  be  induced  by  the  conduct  of  the  party  sought 
to  be  charged.  He  oannot  be  beld  liable  as  a  partner  be- 
cause held  out  to  be  such  by  others,  uuleae  it  aflSrmatii'elT 
appears  that  such  was  done  with  his  knowledge  or  consent 
or  concurrence,  or  by  silence  amonnting  to  acquiescence." 

And  it  is  there  further  said,  as  to  a  creditor  inrokinp 
an  estoppel  and  "thereby  enforcing  a  liability  which  wonld 
not  exist  except  for  the  estoppel,  it  must  appear  that  he 
exercised  due  diligence  in  ascertaining  the  truth  of  the  facfs 
upon  which  he  predicates"  it.  The  application  of  these 
rules  to  the  present  case  is  obvious. 

The  tedious  length  to  which  this  opinion  has  alreadr 
been  drawn  out  forbids  further  review  of  the  anthoritieK 
or  consideration  of  several  of  the  minor  propositions  ar 
gned  by  counsel,  and  we  conclude  the  decision  by  adding  the 
following  citation  of  authorities  bearing  very  directly  upon 
the  qoestioQ  as  to  when  a  party  who  is  go'lty  of  no  wHm; 
on  his  part  must  speak  or  act  for  the  protection  of  others, 
at  the  peril  of  estoppel  against  himself:  Hunt  v.  Reilly,  24 
R.  I.  68 ;  Viele  v.  Judson,  82  N.  Y.  32,  41 ;  WilUamion  r. 
Jones,  43  W.  Va.  562;  Bigelow  on  Estoppel  (6th  Ed.i. 
661,  662;  HolUns  v.  Hubbard,  165  N.  Y.  534;  CoRier  t. 
Miller,  137  N.  Y.  332. 

No  man  should  beput  to  thehazardofbeingstrippedof 
his  earthly  substance  to  satisfy  a  debt  contracted  by  anoth- 
er without  his  authority  and  without  bis  knowledge,  and 
without  the  slightest  consideration  moving  to  him,  except 
upon  clear  and  satisfactory  showing  of  facts  and  circmii- 
stances  which  in  all  good  conscience  should  close  bis  month 
to  a  denial  of  bis  liability  therefor.     We  have  said  that  tlK 


Sept.  1917]  Anfknson  v.  Banks.  1119 

doctrine  of  estoppel  t«  pais  "mu3t  be  applied  in  stpictuess, 
and  the  admission  or  act  relied  on  must  clearly  appear  to 
have  been  made  or  done  by  the  party  who  is  sought  to  be 
bound  thereby.  Hence,  estoppels  must  be  certain  to  every 
intent,  for  no  one  shall  be  denied  setting  up  the  truth,  un- 
less it  is  in  plain  and  clear  contradiction  to  his  former  nlle- 
gations  and  acts."  Hubbard  v.  Hartford  Fire  Ins.  Co..  33 
Iowa  326,  33S. 

"There  must  be  a  certainty  about  the  alleged  eatoppel. 
Tbe  misrepresentation  must  be  plain,  not  doubtful  or  mat- 
ter of  mere  inference  or  opinion;  for  the  courts  will  not 
suffer  a  man  to  be  deprived  of  his  property  or  security 
where  he  bad  no  intention  to  part  with  it,"  BIndgett  r. 
Perry,  9T  Mo.  263. 

"Every  fact  essential  to  an  estoppel  in  pais  must  be 
clearly  and  satisfactorily  proved."     16  Cyc.  812. 

"Estoppels  must  be  certain  to  every  intent,  and  are 
not  to  be  taken  by  Argument  or  inference."  11  .\in.  &  Eng, 
Ency.  of  Law,  p.  388;  1  flreenleaf  on  Evidenre,  Sec.  22, 

It  is  true  that,  in  nonie  of  the  caws  cited  for  the  plain- 
tiffs, there  are  expressions  to  the  seeming  effect  that  the 
question  of  an  osten-^ible  partnership  is  always  one  for  the 
jury;  but  such  expressions  cannot  be  presumed  or  con- 
Btmed  to  mean  that  this  rale  is  applicable  to  all  such  case.i. 
without  regard  to  the  state  of  the  evidence.  The  tnie  rule 
in  this,  as  in  the  ti'ial  of  other  jury  issues,  is  that,  at  the 
close  of  all  the  testimony,  if,  to  the  judicial  mind,  the  evi- 
dence, tested  by  the  law  of  the  issues  and  the  rules  of  evi- 
dence, is  not  sullicient  to  justify  a  jury  fairly  and  reuson- 
Hbly  in  flndin;;  «  verdict  for  the  plaintiff,  the  court  should 
so  direct  the  jury.  Pkumnta  v.  Faiit,  §:»  U.  S.  116  (22  L. 
Ed.  780).  The  burden  of  proof  in  this  case  was  at  all 
times  upon  the  plaintiffs,  and,  in  our  opinion,  the  record, 
tested  by  the  rules  of  law  applicable  to  the  issues,  fails  to 
show  a  case  for  the  jury. 
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For  the  reasons  stated,  the  judgment  below  is  re- 
versed, and  the  cause  remanded.  In  the  absence  of  ant 
showing  to  the  trial  court  of  new  or  additional  evideuw 
in  support  of  plaintiffs'  claim,  it  is  our  opinion  that  the 
case  should  be  dismissed;  but  if  showing  be  made  which,  in 
the  judgment  of  the  court,  affords  reasonable  ground  for 
belief  that  a  recovery  may  be  sustained  under  the  rules 
of  law  herein  approved,  a  new  trial  may  be  ordered.— Rf- 
versed. 

Gaynor,  C  .T.,  Evans,  Prkston  and  Stevens,  JJ.,  con- 
cur. 


Fred  Babcock.  Appellee,  V.  City  of  Pes  Moines  et  al.. 
Appellants. 

SOLDIEBS'  FBEFEBENCE  ACT:  DlBcbuge— Bedactiaa  of  Batirj 
1  — Abolitlcm  of  PoBlUoii— Bad  fidtli— Effect.  One  enUtled  lo  t 
preference  In  appointment  or  emplorment  under  tlie  Soldlcn' 
Preference  Act  may  be  legally  deprived  of  bfs  poaltlon  (a)  bj  i 
reduction  In  salary  or  (b)  by  the  abolition  of  the  poeltion,  pro- 
vided svch  reduction  or  abolition  is  not  made  icith  (he  talent 
to  bring  about  the  diaoharge  of  the  incumbent.  Evidence  re- 
viewed, and  held  Insufficient  to  show  that  an  office  or  position 
had  been  abolished  with  the  Intent  to  bring  about  the  dlschsTEe 
of  the  soldier  incumbent.  (Seetion  lD6G-al5,  Code  SupidemenL 
1813). 


AFFEAIi  AITD  £BaoE:     Partiett  Entitled  to  Allege  ] 

2  Favorable  to  Appellant — Non- appellants.  Principle  recogsimd 
that  a  non-appellant  may  not  complain  ot  errors  detrimental  to 
hlmscit,  nor  may  an  appellant  complain  at  errors  favorable  to 
himself. 

80LD1EKS-    PBEFEBENCB   ACT:     Discharge— AboUMon  of  Fod- 

3  tion— Evidence.  Evidence  couslBtlng  of  certain  acts  and  pro- 
ceedings of  manlctpal  anthorltles  reviewed,  and  held  to  bIwv 
that  a  certain  office  or  position  had  been  abolished, 

SOLDIEBS'  FBEFEBENCE  ACT:     DischarKS—AboIiUon  of  OfflG»- 

4  Bad  Faith— Borden  of  Proof.    One  entitled  to  a  preterence  us- 
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der  the  Soldiers'  Preference  Act,  and  suffering  a  discbarge  b7 
reason  of  the  abolition  of  the  position  held  by  him,  has  the.  bur- 
den to  show  that  Huch  abolition  was  in  bad  faith, — that  Is,  with 
the  Intent  to  bring  about  bis  discharge. 

Appeal  from  Polk  District  Court. — W.  H.  McHenhy,  Judge. 

Monday,  May  14, 1917. 

Reheabi.n'q  Denied  Saturday,  September  29,  1917. 

Suit  in  equity,  iiivolviBg  whether  defendants  have 
acted  in  contravention  of  what  is  known  as  the  Soldiers' 
I'reference  Law. — Reversed. 

E.  W.  liyei-8,  Gup  A.  Miller  and  Thos.  Watters,  Jr., 
for  appellants. 

0.  M.  Brockett,  for  appellee. 

Salinuer,  J, — I.     The  plainttflF  is  with- 
1.  Soldiers'  in  a  claHS  who  uiny  invoke  the  so-caUed  Sol- 

icr:  auchargp:  diers'  I'refeience  Law.     lie  claims,  ana  the 

rpductloD  at  b£|- 

"[*■  ^H*'"!""     (liHti'ict  court  found,  that  he  was  uolawfull; 

ftrt.''""'  *''  discharged,  in  violation  of  that  law.  Its 
provisions  are  found  in  Sections  1056-al5 
and  1056-al6,  Supplement  to  the  Code,  1907.  In  effect,  and 
so  far  as  material  here,  they  are:  That,  in  every  public 
department  of  cities,  certain  persons  shall  be  entitled  to 
preference  in  appointment,  employment  and  promotion 
over  other  persons  of  equal  qualifications.  A  refusal  to 
allow  the  preference,  or  a  reduction  of  compensation  In-, 
tended  to  bring  about  the  resignation  or  discharge  of  one 
entitled  to  the  preference,  gives  a  right  of  action.  No  one 
entitled  to  the  preference  shall  be  removed  save  after  hear- 
ing upon  due  notice  upon  stated  charges,  and  with  right  of 
review. 

As  we  understand  it,  no  refusal  to  allow  a  preference 
Vol.  180  lA.— 71 
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is  involved  bere;  that  is  to  say,  it  does  not  seem  to  be 
claimed,  and,  at  any  rate,  is  not  establisbed,  tbat  anyone 
was  preferred  over  piaintiS  in  an  original  giving  of  empIoT- 
ment.  Tbe  most  plaintiff  claims  on  this  head  is  that  he  was 
employed,  was  discharged,  and  that  others  than  he  hare 
sinee  been  doing  the  work  which  he  could  and  would  hare 
performed  had  he  not  been  discharged.  While  such  di»- 
charge  and  permitting  the  work  to  be  done  by  ©there 
might,  in  some  circumstances,  violate  the  statute,  the  viola- 
tion would  not  be  undue  preferment  in  employing,  but  an- 
justified  discharge.  It  should  be  added  that,  at  all  events, 
there  is  no  evidence  that  those  now  doing  the  work  afore- 
said are  not,  as  well  as  plaintiff  is,  honorably  dischai^ 
soldiers,  and,  as  much  as  he,  entitled  to  the  benefit  of  the 
Boldiers'  Preference  Law, 

On  careful  examination,  the  contention  of  the  plain- 
tiff narrows  to  two  claims:  First,  that  bis  discharge  was 
forced  upon  him  by  a  reduction  of  salary,  made  in  bad  faith, 
and  unjustifiable-  He  presents,  and  it  is  true,  that  no 
charges  were  filed  against  him,  and  we  assume  that  nn 
charges  were  justified.  But  the  salary  of  an  employee,  even 
one  entitled  to  the  benefits  of  said  statute,  may  be  rednreil 
without  violating  that  statute,  and  it  is  only  a  reduction 
which  la  intended  to  bring  about  a  resignation  or  discharge 
that  the  statute  condemns.  His  compensation  was  redaced. 
But  the  decree  of  the  district  court  finds  expressly: 

"That  the  evidence  in  support  of  that  part  of  the  plain- 
tiff's petition  which  complains  of  reduction  of  his  salary, 
and  charges  that  the  same  was  had  and  done  by  the  defend- 
ants in  bad  faith,  and  for  the  purpose  of  bringing  about 
the  resignation  or  discharge,  is  not  sustained  by  the  en 
dence." 


Sept.  1917]     Babcock  v.  City  of  Dks  Moines.  1123 

Tlie  appellantB,  of  course,  do  not  com- 

2.  apfbil  AMD  n-  plain  of  this  finding,  because,  so  far  as  it 

^fitie^^^i-  goes,  it  iB  in  their  favor.     The  appellee  has 
iGKe  error;  er-  ,  ,    .  ...  -i.        j.     l 

cor  tarorabie  la  not  appealed,  and  18  in  no  position  to  haye 

BpI>eIIiuit : 

boD-appeiiants.  this  linding,  Or  rather  the  decree  upon  such 
finding,  set  aside  or  dier^arded.  It  there- 
fore becomes  the  law  of  the  case  on  this  appeal,  though  the 
appeal  is  triable  de  novo;  and  we  mnst  find  that  the  statute 
was  not  violated  in  reducing  the  salary  of  the  plaintiff. 

II.  The  plaintiff  charges  further  that  he  was  unlaw- 
fully dischai^ed  by  the  agency  of  a  pretended  abolition  of 
the  position  he  occupied  in  the  employ  of  the  city.  Aa  we 
understand  him,  he  says:  First,  that  said  position  was 
never  abolished;  that,  notwithstanding,  the  city  insists  that 
what  action  was  taken  does  abolish  the  position;  and  sec- 
ond, that,  if  there  was  an  abolition,  it  was  in  bad  faith,  and 
a  violation  of  the  statute,  as  much  so  as  if  resignation  or 
discharge  had  been  brought  about  by  a  colorable  and  un- 
justified reduction  of  compensation. 

The  statute  prohibits  reducing  compensation  with  in- 
tent to  bring  about  resignation  or  dischai^e,  and,  so  far  as 
its  terms  go,  stops  there;  that  is  to  say,  it  does  not  in  words 
prohibit  the  bringing  about  a  discharge  by  the  ^ency  of  an 
abolition  of  place  made  in  bad  faith  to  work  a  discharge. 
But  the  statute  is  highly  remedial,  and  intended  to  give 
special  and  deserved  privileges  to  oue  class  of  our  citizens 
in  consideration  of  services  rendered  the  country  in  time  of 
need.  We  should  construe  it,  when  within  reason  possible, 
so  that  its  evident  purpose  may  be  accomplished.  6o  con- 
struing, we  bold  that  a  bad-faith  abolition,  intended  to 
bring  about  the  discharge  of  one  within  the  Soldiers'  Pref- 
erence Law,  is  within  the  spirit  of  that  law  and  prohibited 
by  it.  If  a  city  that  had  through  its  officers  expressed  ill 
will  towards  an  employee,  and  so  declared  an  avowed  pur- 
pose to  accomplish  bis  resignation  or  discharge,  should  one 
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day  abolish  the  position  occupied  by  that  employee,  and  the 
next  day  recreate  it  nnd  fill  it  with  someone  not  within 
the  Soldiers'  Preference  Law,  not  more  competent  than  the 
former  and  soldier  employee,  and  should  pay  the  new  incnm- 
bent  of  the  recreated  position  a  larger  compensation  (ban 
had  been  paid  before,  no  one  should  contend  that  the  mpw 
going  through  of  the  oereinouy  of  abolishing  the  place  or 
office  would  avoid  the  law.  The  supposed  is  an  extreme 
case.  Others  differing  in  degree  only  may  present  an  abo- 
lition that  the  law  condemns.  The  vital  questions,  then, 
are  whether  the  position  occupied  by  the  plaintiff  was  abol- 
ished, and,  if  so,  whether  the  abolition  was  in  had  f:iilh 
and  made  with  intent  to  force  the  discharge  of  the  plaintiff. 

2.a 
Tf  the  position  once  occnpied  by  plain- 
tiff has  been  abolished,  the  abolition  was  ef- 

-c-,i,?'"'H'^*  ■  fected  hv  the  adoption  of  a  resolution  abont 

flboUllon    or  ■  ' 

goBmoii:  evi-      April  2P,  1014,  wherein  the  governing  bodv 

or  the  defendant  city  resolved  that  certain 
salaries.  wiHi  certain  exceptions,  be  fixed  at  the  same  fip- 
ures  that  prevailed  (he  year  preceding,  one  of  the  excep- 
tions being  "the  clerk  in  the  record  room,  which  is  herebv 
abolished."  Since  the  adoption  of  this  resolution,  and  liv 
reason  of  the  interpretation  thereof  on  part  of  the  eitj. 
the  plaintiff  has  not  been  permitted  to  work  for  the  city,  and 
has  received  no  payment  for  sen-ices,  though  he  has  t«i- 
dered  such  services,  and  may  be  assumed  to  be  ready,  able 
and  willing  to  perform  them.  As  we  gather  it,  the  plaintiff 
contends  that  the  foregoing  things  did  not  work  the  abo- 
lition of  the  position  held  by  him,  because  it  deals  in  terms 
with  "the  clerk  in  the  record  room,"  and  that  he  has  never 
been  such  clerk,  if  it  be  assumed  that  anyone  has  been. 
To  deal  with  this  contention,  we  are  required  to  give  con- 
sideration to  ao  much  of  the  record  as  discloses  or  tends 
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to  discloae  just  what  position  the  plaintiff  held  onder  em- 
ploj-meot  by  the  appellant  city.  This  employment  began  in 
the  spriDg  of  1904,  and  then  consisted  of  examination  of 
the  city's  records  and  aecounta  of  the  various  offices  of  the 
city,  and  at  this  time,  according  to  his  petition,  plaintiff 
became  r^ularly  employed  as  a  clerk  in  the  office  pt  the 
-city  auditor,  entering  his  duties  as  such  on  June  1,  1904. 
At  the  time  he  thus  began  work,  such  work  was  limited  to 
assisting  the  auditor  and  his  deputy  in  the  work  of  their 
office,  such  as  loolcing  after  the  bills,  checking  schedules, 
checking  and  entering  warrants,  and  making  the  proper  en- 
tries in  the  various  records  of  the  office.  In  the  course  of  a 
few  mouths,  the  care  of  the  requisite  printing  for  the  va- 
rious offices  of  the  city,  and  of  the  office  supplies,  and  of 
the  work  of  preparing  and  altering  various  blanks  and 
forms  used,  was  assigned  to  plaintiff.  About  April  1,  1910, 
his  salary  was  raised  to  flOO  a  month,  and  at  this  time, 
the  classification  and  organization  of  the  work  assigned  to 
him  had  assumed  the  character  of  a  distinct  department 
or  position  under  the  immediate  charge  of  the  auditor's 
department,  and  under  the  general  supervision  of  the  su- 
perintendent of  the  department  of  accounts  and  finances. 
When,  about  thia  time,  the  city  adopted  what  is  known 
as  tlw  commission  plan  of  government,  the  duties  of  the 
position  occupied  by  plaintiff  came  under  the  supervision 
of  the  superintendent  of  accounts  and  finances,  but  still 
continued  to  be  a  subordinate  position  in  or  department 
of  the  worit  of  the  office  of  the  city  auditor.  The  work  as- 
signed to  plaintiff  developed,  and  by  his  help  became  classi- 
fied and  systematized,  and  he  finally  became  the  custodian 
of  the  room  devoted  to  the  deposit  of  records  and  filing  ap- 
pliances, wherein  supplies  for  the  various  offices  of  the 
city  government  were  kept,  and  where  requisitions  therefor 
were  honored  and  supplies  issued  thereon.  In  addition, 
he  was  put  in  charge  of  keeping  the  accounts  for  printing 
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and  binding  incidental  to  the  business  of  the  varioDs  of- 
fices of  the  city  government,  the  filing  of  bills,  and  work 
of  like  kind.  An  amendment  to  petition  claims  that  tlie 
services  afopeaald  were  merely  a  part  of  the  duties  and 
work  of  the  office  of  the  city  auditor,  and  that  such  services 
did  not,  in  and  of  themselves,  constitute  an  independent 
department ;  that  no  distinct  office  has  been  created,  either 
by  law  or  ordinance,  which  is  known  as  either  clerk  of  the 
record  room  or  clerk  of  the  record  hall,  but  it  is  conceded 
that  such  designation  has  been  sometimes  applied  to  the 
plaintiff,  solely  by  way  of  convenient  distinction  and  to  in- 
dicate in  a  general  way  the  character  of  the  duties  assigned 
to  him  by  the  auditor,  under  whose  supervision  he  was  ren- 
dering his  services.  He  kept  some  of  tbe  records  for  the 
purchaaing  agents. 

It  was  stipulated  that  there  was  no  ordinance  creat- 
ing the  office  of  clerk  of  the  record  ball  or  custodian  of  the 
record  hall,  and  that,  so  far  as  reference  in  the  appropria- 
tion ordinances  ie  concerned,  the  plaintiff  occnpied.no  of- 
fice under  the  city  except  a  mere  clerkship  in  the  oflBce  of 
the  city  auditor,  and  that  there  is  no  ordinance  defining  the 
position  to  be  other  than  that.  The  witness  Hanna  testi- 
fied that  it  was  bis  recollection  that,  when  he  went  into  tbe 
oflice  of  mayor,  one  member  of  the  council  introduced  the 
plan  of  assigning  one  of  the  clerks  in  the  auditor's  depart- 
ment to  the  charge  of  the  record  hall,  and  that  it  was  then 
understood  that  plaintiff  was  to  have  charge  of  the  record 
room  and  assist  in  taking  care  of  minor  supplies  and  rec- 
ords; that  the  plaintiff's  work  was  done  in  a  room  by  bin- 
self,  which  room  was  kept  open,  and  wherein  was.atloved 
access  to  the  records  by  any  who  desired  to  enter,  witb- 
Dut  getting  a  key,  and  that,  since  the  alleged  abolition,  the 
record  room  baa  been  closed  and  the  work  of  the  plaintifl 
transferred;  that  plaintiff  was  in  charge  of  tbe  record 
room. 
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The  witness  Van  Hosen  says  that  he  is  an  employee  in 
the  department  of  accounts  and  finances;  that  this  is  the 
department  in  which  the  auditor  ia,  and  that,  bo  far  as  he 
knowB,  the  work  performed  by  the  plaintiff  in  1913  was  to 
have  charge  of  the  record  room  and  the  filing  of  the  audi- 
tor's bills,  namely,  nil  of  the  bills  of  the  city,  and  having 
charge  of  the  printing  and  supplies.  The  plaintiff  himself 
testifies  that  in  the  b^inoing  his  duties  were  checking 
rolls  and  accounts,  handling  warrants,  placing  these  on 
the  record,  making  different  reports,  and  framing  up  the 
different  record  books,  and  that  he  did  this  kind  of  work 
all  the  way  through. 

It  appears,  too,  that,  in  an  appropriation  ordinance 
adopted  on  the  31st  day  of  March,  1913,  (900  was  appropri- 
ated to  pay  for  the  services  of  '''clerk  record  hall,"  and  that, 
Bubsequent  thereto,  the  plaintiff  accepted  payment  for  hi* 
services  at  the  rate  of  (900  a  year,  and  that,  if  this  ordi- 
nance does  not  appropriate  for  his  services,  no  appropria- 
tion therefor  was  made. 

We  are  irresistibly  led  to  the  conclusion  that  the  res- 
olution which  abolished  "the  clerk  in   the  record  room" 
was  intended  to  abolish  the  position  occupied  by  this  plain- 
tiff at  the  time  said  resolution  was  adopted,  and  that  all 
parties,  including  himself,  so  understood.    And  if  no  bad 
fakh  or  prohibited  ulterior  motive  taints  what  was  done, 
tbe  position  once  held  by  the  plaintiff  has  been  abolished, 
and  he  may  not  complain.     The  Soldiers'  Preference  I^aw  is 
not  intended'  to  take    from    municipal    governments    the 
power,  in  the  honest  administration  of  their  affairs,  to  do 
away  with  positions  created  by  the  municipality, 
2-b 
Tbe  question  remains  whether  there  wa^ 
*'  punMNci         ^"y  ^^^  faith.     On  solving  it,  we  are  not 
ib^iitiolrSf'^-'  helped  by  the  finding  that  the  salary  reduc- 
tauiif"bnrapn     tion  was  made  in  good  faith.    The  statute 

'"°°  ■  provides  that  the  burden  of  proving  incom- 
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peteDcy  or  misconduct  aball  rest  upon  the  part;  atlegii^ 
tbe  same.  But  that  is  not  equivalent  to  a  requirement  that 
the  burden  13  upon  the  appellant  city  to  show  not  only  tbat 
it  abolished  a  place  occupied  by  plaintiff,  but  did  so  in  good 
faith,  and  without  any  ulterior  motive  condemned  by  tbe 
statute.  As  to  this  last,  the  burden  rests  upon  this  plain- 
tiff, and  we  have  to  determine  whether  he  has  discbai^ 
it.  Unlesd  we  find  that  he  has  done  so,  the  decree  below 
is  not  sustained  by  the  evidence. 

The  trial  court  found  that  the  reduction  of  salary  vaa 
justifled;  also  that  all  allegations  of  the  petition,  except 
one,  charging  reduction  of  salary  in'  bad  faith,  were  true. 
It  found,  of  necessity,  therefore,  that  plaintiff  had  dij- 
charged  the  burden  of  proving  that  the  abolition  was  in 
bad  faitli.  We  are  constrained  to  say  that  we  find  no  war- 
rant for  this  conclusion  in  the  evidence.  Putting  it  at  its 
strongest  for  the  plaintiff,  it  can  be  found  that,  up  to  a  ce^ 
tain  point  in  his  service,  tbe  same  was  eminently  satisfac- 
tory, and  that  his  compensation  was  voluntarily  increaBcd. 
It  can  be  found  that  the  work  performed  by  him  in  the  pant 
has  been  and  is  increasing  in  volume,  and  that  it  must  be 
and  is  being  performed  by  others,  and  tliat,  at  the  time  when 
he  was  compelled  to  stop,  he  was  doing  more  wort  than 
ever  before,  and  as  satisfactorily  as  ever;  and  tbat  at  one 
time,  one  Needham,  a  member  of  tbe  defendant  city's  coun- 
cil, intimated  that  it  would  be  bettei-  if  plaintiff  were  out  o( 
there. 

On  the  other  hand,  plaintiff  states,  in  amendment  to  his 
petition,  that  in  the  past  the  duties  of  the  office  of  tbe 
auditor  and  work  done  under  its  immediate  supervision 
have  required  five  persons.  It  appears  without  dispute 
that  it  is  now  done  by  four  persons;  that  is  to  say,  white 
before  it  required  four  persons  and  plaintiff,  the  wort  ia 
now  done  by  four  without  plaintiff.  The  witness  Hanna 
testifies  that  it  was  hia  idea,  aud  he  urged  strongly,  tbe 
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year  before  the  abolitioo,  there  should  be  four  men  instead 
of  five.  It  is  stipulated  that  the  entire  work  as  done  when 
plaintiff  was  connected  with  it  is  still  performed,  and  by 
these  four;  and  that,  since  April  1,  1914,  the  department  of 
accounts  and  finances  is  conducted  at  a  decrease  in  annual 
expenditure  of  f  1,100. 

The  witness  Banna  testiflgs  that  the  work  of  plaintiff 
was  created  by  a  classification  of  work  in  the  auditor's 
office  and  parceling  to  plaintiff  a  certain  part  of  that  work, 
and  that  now  special  assignment  of  the  work  is  done  away 
with,  and  it  is  done  along  with  all  the  other  work,  and 
without  separate  classification.  And  Van  Hosen  says  tbat 
it  hag  been  distributed  among  the  various  employees  of  tht 
department,  Mr,  Hanna  adds  that  the  particular  duties 
of  Mr.  Babcock  have  been  transferi'ed  and  done  in  a  differ- 
ent room,  in  which  the  auditor  and  four  clerks  do  their 
wopk. 

In  the  last  analysis,  it  is  made  manifest  that  the  city 
found  that,  under  a  separation  of  work  in  one  department, 
and  assigning  part  thereof  to  plaintiff,  it  required  live  men 
to  do  all  the  work  of  that  department;  that,  by  abolishing  . 
a  position  to  which  part  of  this  work  was  thus  assigned,  all 
of  the  work  could  thereafter  be  done  by  four  persons ;  that, 
therefore,  the  position  of  the  plaintiff  waa  abolished,  and 
all  the  work,  including  that  which  he  had  heretofore  done, 
reassigned  and  transferred,  so  that  it  now  is  being  done  by 
fonr  men  instead  of  five,  as  theretofore,  and  that  an  annual 
saving  in  expenditure  has  resulted.  We  are  unable  to  see 
how,  by  showing  ^is,  the  plaintiff  has  proven  that  abolish- 
ing the  position  occupied  by  him  was  a  mere  subterfuge 
and  pretense.  There  is  nothing  in  the  Soldiers'  Preference 
IjSw,  or  any  other  law,  which  compels  a  municipality  to  do 
its  business  less  efRcientiy  and  economically  than  it  is  able 
to.  When  a  position  exists,  the  honorably  discharged  sol- 
dier has  preferential  rights  to  filling  it.    There  is  no  law 
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that  commanda  that,  when  such  position  is  once  filled  bj 
him,  the  position  must  be  niaiotaiued. 

Had  tlie  four  men  now  doing  all  the  work  and  plain- 
tiff each  occupied  the  position  of  clerk  of  the  record  room, 
and,  in  reducing  the  force,  four  non-veterans  been  retained 
or  put  in,  and  were  there  proof  that  these  four  were  lees 
qualified  than  plaintiff,  a  different  question  would  be  pre- 
sented. The  question  we  have  and  decide  is  that,  where  a 
veteran  alone  occupies  a  position  which  is  the  subdivision 
of  a  department,  and  that  subdivision  is  atiolished,  and  all 
the  work  of  the  department  transferred  to  others,  there 
being  no  evidence  of  qualifications,  absolute  or  relative, 
the  veteran  who  filled  that  subdivision  maj  not  complain 
that  others  are  doing  the  entire  work  of  the  whole  depart- 
ment without  his  help. 

The  authorities  cited  for  the  appellee  do  not  run  coun- 
ter to  this,  and  in  fact  we  fail  to  see  that  they  have  much 
bearing  on  anything  involved  here.  The  essence  of  Kitter- 
man  v.  Board  of  Hupermsors  of  Wapello  County,  137  Iowa 
275,  is  that,  where  an  original  appointment  to  be  janitor 
was  for  an  indefinite  time,  an  arbitrary  fixing  a  definite 
term,  declaring  a  vacancy,  and  appointing  another  to  fill 
it,  is,  in  effect,  a  removal  without  compliance  with  the  s(at 
iitory  provisions  on  the  subject.  Much  of  the  opinion  is  de- 
voted to  the  (juestion  whether  the  position  of  janitor  of  a 
court  house  is  one  to  which  the  Soldiers'  Preference  Lav 
applies,  and  it  is  held  that  it  does  apply  thereto.  The  same 
case  in  145  Iowa  25,  sustains  the  appellant  rather  than  the 
appellee.    It  is  therein  said:  • 

"The  fact  that  a  sojdier  is  employed  to  do  work  for  tbf 
county  creates  no  obligation  upon  the  county  to  keep  bini 
upon  its  pay  roll  when  that  work  is  done  and  there  is  an 
longer  any  need  of  his  services ;  but  when  the  service  is  oae 
of  an  indefinite  or  continuous  character,  the  reasonable  ne 
cessities  of  which  require  the  employment  of  someone  at  all 
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times,  aDd  there  ia  do  statute  designating  or  limiting  the 
time  for  which  appointment  to  ^uch  position  may  be  made, 
we  are  not  prepared  to  say  that  the  board  of  supervisors 
can  defeat  the  operation  of  the  Soldiers'  Preference  Act  by 
the  expedient  of  dividing  the  time  into  'terms.'  By  such 
plan  the  board  is  enabled  to  exercise  an  absolute  power  of 
removal,  and  Section  2  of  the  act,  which  provides  that  an 
honorably  discharged  soldier  shall  not  be  removed  from 
such  position  except  for  due  canse  shown  and  after  due 
hearing  on  formal  and  specific  charges,  ia  made  of  no  prac- 
tical effect." 

After  all,  what  the  case  deals  with  is  where  a  position 
was  confessedly  retained,  and  someone  other  than  a  veteran- 
chosen  to  perform  its  functions  by  the  expedient  merely  of 
arbitrarily  declaring  that  the  position  bad  a  fixed  and  defi- 
nite term,  and  that  snch  had  expired.  The  same  position 
was  kept,  the  same  work  was  kept  on;  the  only  change  was 
that  the  soldier  occupant  was,  in  effect,  dismissed,  and 
someone  put  in  his  place.  It  waa  an  arbitrary  declara- 
tion that  the  term  of  the  soldier  appointee  had  expired. 
Then  came,  in  effect,  an  arbitrary  removal  and  a  substitu- 
tion. This  is  a  far  cry  from  holding  that,  nnder  an  em- 
ployment which  is  paid  for  by  annual  appropriation  ordi- 
nances, there  may  not  be  abolished  one  subdivision  doing 
part  of  the  worit  of  a  department,  and  the  department  re- 
quired to  perform  all  the  work  theretofore  done  in  the  abol- 
ished subdivlsioQ,  that  work  being  done  as  efficiently  with 
less  help  and  at  less  expenditure. 

Rol^son  V.  Alberson,  114  N.  W,  885  (not  officially  re- 
ported), is,  in  effect,  that  the  determination  of  the  council 
that  a  veteran  applicant  was  not  equally  qualified  would 
not  be  interfered  with  where  the  good  faith  of  the  action  ia 
not  impeached.  Boyer  v.  Mayor,  113  N.  W.  Hi  (not  o(H- 
cially  reported),  holds  that,  upon  the  appointment  of  a  non- 
veteran,  on  hearing,  the  appointing  will  not  be  aet  aside  by 
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reason  of  the  preference  statute  unlesB  there  ia  a  clear 
showing  of  abuse  of  discretion.  Rosa  v.  City  Council,  136 
Iowa  125,  at  127,  merely  determines  that,  while  mandamus 
will  lie  to  compel  the  appointing  power  to  act,  it  will  not 
control  who  shall  be  appointed  when  the  council  does  aet. 
Tlmrber  v.  Duckworth,  165  Iowa  685,  holds,  so  fer  as  it 
can  have  any  possible  hearing  here,  that,  in  an  actimi  for 
the  reinstatement  of  a  janitor  in  the  state  house,  a  dis- 
charge will  not  avail  which  was  without  hearing;  that  the 
requirement  that  there  may  be  no  discharge  without  it  is 
constitutional;  and  that  the  Soldiers'  Preference  Law  is 
constitutional. 

The  decree  and  judgment  below  ia  reversed,  except  so 
much  thereof  as  jadges  that  the  reduction  of  salary 
made  is  justified. — Reversed. 

Gavnor,  C  J.,  Ladd  and  Evans,  JJ.,  concur. 


Fkank  fiianARD,  Senior,  Admini.'itrator,  Appellant,  v.  E.  B. 
Enoelbkck,  Appellee. 

HEaUOEHOE:     Acta    Constitntlng    Negligence— AutomobUs   Acd- 

1-   dent — Evidence.     Evidence   attending  the  death   o(  a  bor  bT 

being  hit  by  an  automobile  reviewed,  and  held  Insufflcleht  to 

show  any  negligence  on  the  part  of  the  driver  In  operating  tht 

car  or  giving  warning  BlgnalB. 

NEOLIOENCE:  Acts  Constituting  NegUgence— Automobile  Acd- 
2  dent — Failure  to  Olve  Signals.  Failure  of  Ihe  driver  of  an  auto- 
mobile to  give  a  warning  signal  on  approaching  another  vehicle 
from  the  rear  Is  not  negligence  when  there  was  uo  apparent 
necessity  lor  such  warning  until  practically  the  instant  of  cot- 
llslon. 
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Appeal  from  Polk  District  Court. — W.  H.  McHenry,  Judge. 

Monday,  Beptembke  24,  1917. 

Appeal  from  a  judgment  for  costs  upon  a  diiected  ver- 
dict in  favor  of  the  defendant. — Affirmed. 

F.  T.  Van  lAeio  and  A.  L.  Qarrcy,.  for  appellant. 

Brammer,  Lchmann  d  Sefvers,  and  John  L.  OiVespie, 
for  appellee. 

Stevens,  J, — On  a  clear  day  in  October, 
1.  Neolicehcd:  1314,  about  12:45  P.  M.,  tLe  defendant  was 
BWo^ii?^°ac-'  Ji'i^'iiig  "  Cadillac  aatouiobile  south  on  East 
S^™t:  evi-  Twelfth  Street  in  the  city  of  Des  Moines 
near  the  Henry  \^'allace  school  building, 
a  short  distance  south  of  a  railroad  crossing.  He  turned 
his  car  to  the  left  for  the  purpose  of  passing  a  vehicle  drawn 
by  one  horse.  There  appear  to  have  been  no  other  vehi- 
cles and  no  pedestrians  on  the  street  in  that  vicinity.  Im- 
mediately after  the  car  was  turned  to  the  Jeft,  and  when 
from  25  to  2S  feet  from  a  railroad  crossing,  it  collided  with 
Frank  Bishard,  Jr.,  a  six-year-old  boy,  killing  him  instantly. 
The  street  at  the  point  of  the  accident  was  paved  with  as- 
lihalt.  The  horse  attached  to  the  vehicle,  which  was  a  light 
wagon,  was  driven  by  Ben'Biber,  who  testified  that  be  was 
aoliciting  repair  work,  and  that  he  did  not  see  the  accident 
nor  know  of  the  presence  of  deceased  upon  his  wagon  op  in 
the  vicinity  nntil  after  the  accident.  The  only  eyewitness 
to  the  accident  who  testified  was  Walter  CoUihgs,  a  boy 
fourteen  years  of  age,  who  stated,  in  substance,  that,  at 
the  time  of  the  accident,  he  was  on  Cleveland  Street,  to 
the  north,  going  east,  and  that  he  saw  the  wagon  and  au- 
tomobile in  the  street,  and  the  little  boy  sitting  on  the  rear 
end  of  the  wagon  box.  We  take  the  following  extract! 
froiA  the  appellant's  abstract: 
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"He  was  oa  the  end  of  the  wagon,  sitting  ap  on  the 
end.  Ttie  next  movemeDt  I  saw  him  make,  he  liind  of 
torned  around  and  jumped  olf  and  started  east  towards 
the  school  ground.  He  kind  of  turned  around  and  Btid 
down  and  held  on  to  his  hands  and  jumped  on  the  ground, 
and  started  to  run  east.  •  •  •  i  heard  the  brakes  when 
Mr.  Engelbeck  put  them  on;  I  noticed  him  rise  from  hi* 
seat  a  little  bit  when  he  put  on  the  brakes,  a  little  before 
he  struck  the  boy.  •  •  •  The  machine  was  not  going 
BO  very  a^ful  fast.  It  slowed  up  pretty  quick  after  itstrack 
the  boy.  I  noticed  whether  or  not  the  wheels  made  a  mark 
on  the  paring.  The  machine  stopped  on  the  east  side  of  the 
street  about  four  or  five  feet  from  the  curbing.  The  ma- 
chine did  not  run  over  the  boy.  The  head  of  the  boy's  body 
was  lying  toward  the  west  after  he  was  struck  by  the  ma- 
chine. There  was  blood  upon  the  paving  there.  The  wag- 
on was  in  about  the  middle  of  the  street.  Mr.  Engelbeck 
was  coming  up  about  the  middle  of  the  street.  Frank  Bish- 
ard  did  not  make  any  movement  after  he  was  struck." 
On  cross-etami nation,  he  further  testified: 
"Q.  Where  was  the  automobile  when  you  think  yon 
first  noticed  it?  A.  About  half  way  between  Washington 
and  the  railroad  track.  Q.  You  saw  it  before  it  got  to 
the  track?  A.  Yes.  sir.  Q.  And  after  it  crossed  them 
it  struck  the  little  Bishard  boy?  A.  Yes,  sir.  Q.  Did  it 
cro3s  those  railroad  tracks  going  at  a  very  rapid  rate?  A. 
Not  so  very  fast,  no,  sir.  Q.  You  do  not  think  it  was  go- 
ing fast?  A.  No,  sir.  Q.  And  shortly  after  the  automo- 
bile had  crossed  the  railroad  track  did  it  overtake  the  wag- 
on? A.  Yes,  sir.  Q.  That  was  alao  going  south  on  the 
same  street?  A.  Yes,  sir.  Q.  When  it  got  to  the  wngon, 
how  did  it  attempt  to  pass  the  wagon,  by  going  to  the  left 
or  to  the  right  of  it?  A.  To  the  left  of  it.  Q.  It  went 
to  the  left  of  the  wagon?  A.  Yes,  sir.  •  •  *  Q.  And 
when  he  dropped  off  the  wagon  you  say  he  started  to  ran  to 
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the  east?  A,  Yea,  sir.  Q.  And  you  say  you  saw  him 
run  into  the  right  front  fender?  A.  Yes,  sir.  Q.  And 
fall  back?  A.  Yes,  air.  Q.  He  was  not  knocked  a  long 
ways  south,  fras  he?  A.  No.  Q.  He  fell  right  hack? 
A.  Yes,  sir.  Q.  Just  before  the  automobile  hit  Frank 
yon  think  you  saw  Mr.  Engelbeck  get  the  brakes  on?  A. 
Yes,  sir.  Q.  Po  you  remember  whether  that — the  street 
was  smooth  where  it  crossed  the  Northwestern  tracks  or 
was  there  a  bump  there?  A.  There  is  a  hump  on  the  north 
side  of  the  track.  "  •  •  Q.  Now,  when  little  Frankie 
hit  the  fender  he  sort  of  fell  over  backwards?  A.  Yes, 
sir.  Q.  And  you  think  his  feet  stayed  just  about  the  same 
place  where  they  had  been?  A.  Yes,  sir.  Q.  And  simply 
his  head  went  back  and  down?  A.  Yes,  sir.  Q.  So  his 
feet  just  about  marked  the  spot  where  he  was  standing 
when  he  was  hit?  A.  Yes,  sir.  Q.  And  he  (ell  practi- 
cally due  west?  A.  Yes,  sir.  Q,  So  he  was  stretcheil 
out  east  and  west.  Could  you  make  a  fair  estimate  as  to 
bow  fast  that  automobile  was  going?  A.  No,  sir;  I  don't 
believe  I  could.  Q.  You  would  not  care  to  say  how  many 
miles  an  hour?  A.  No,  sir.  Q.  Yon  do  not  think  it  was 
going  over  ten  miles  an  hour,  do  you?  A.  No,  sir;  I  don't 
believe  so.  Q.  You  do  not  believe  it  waa  going  that  fast? 
A.  No,  sir.  Q.  Y'on  think  that  Mr.  Engelbeck  got  the 
brakes  on  just  about  the  instant  the  boy  dropped  from  the 
wagon?  A.  Yes,  sir;  about  the  instant  he  was  hit.  Q. 
Got  them  on  about  an  instant  before  he  was  hit?  A.  Yes. 
■sir.  Q.  And  about  an  instant  before  he  dropped  from  the 
wagon?  A.  Yes,  sir.  Q.  There  was  not  very  long  be- 
tween the  two?  A.  No,  sir.  Q.  Because  the  boy  started 
to  run?  Court:  Where  did  he  hit  the  automobile,  in  front 
or  on  the  side  fender?  A.  The  side  fender.  Q.  He  neven 
got  square  In  front  of  the  car?  A.  No,  sir.  Q.  He  never 
did  get  over  in  front  of  the  automobile?  A.  No,  sir,  Q. 
He  ran  into  the  aide  of  the  fender?     A.     Yes,  sir."' 
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He  further  testified  that  he  was  weat  of  the  car  when 
the  accident  occurred.  The  evidence  shown  that  there  was  i 
bump  at  the  railroad  crossing,  and  CoUlngs  testified: 

"I  heard  the  bell  in  the  railway  tower  ring  there  abont 
this  time.  The  gates  were  not  lowered;  a  hand  car  passed 
up  the  railroad  at  this  time.  That  was  immediately  after 
Mr.  Engelbeck  passed.  The  bell  in  the  tower  began  to  ring 
before  Mr.  Engelbeck  reached  the  track.  He  didn't  seem  to 
increase  his  speed  very  much  that  I  could  notice.  He  ran 
about  the  same  speed  until  the  brakes  were  applied." 

He  further  testified  that  the  front  wheeU  of  the  car 
were  3  or  4  feet  from  the  east  curb  when  the  automobile 
stopped.  Another  witness  testified  that  he  arrived  at  tbe 
scene  of  the  accident  very  shortly  thereafter ;  that  the  pave- 
ment was  dry;  and  that  the  marks  thereon  showed  that 
the  wheels  of  the  automobile  had  slid  about  27  feet. 

The  driver  of  the  wagon  testified  that  he  did  not  hear 
the  tower  bells  or  the  railroad  bells  ring  as  he  crossed 
the  track ;  that  the  first  thing  he  noticed  was  an  automobile 
coming  along  to  the  left-hand  side  of  him  in  the  street;  and 
that  he  did  not  know  of  the  accident  until  after  it  was  all 
over,  and  he  looked  back  and  aaw  the  boy  lying  on  the 
pavement.    He  further  testified: 

"The  automobile  was  on  the  left  side  of  me  when  it 
stopped,  that  is,  the  east  side  of  the  street,  I  did  not  see 
the  hind  wheels.  Q.  How  much  of  the  machine  did  go  by 
you  just  as  the  accident  occurred?  A.  About  5  or  10  feet 
ahead  of  me.  Q.  The  front  end  of  the  automobile  n-a) 
5  or  10  feet  in  front  of  your  wagon?  A.  Yes,  sir.  Q. 
And  it  stopped,  and  you  drove  on  a  little  ways  to  the  en- 
gine house?  A.  Yes,  sir,  Q.  Was  that  the  front  or  bark 
end  of  the  machine  was  5  or  10  feet  in  front  of  you?  A. 
The  front  end." 

C.  M.  Staves  testified  that  the  defendant  called  bis  at- 
tention to  the  accident;  that  he  at  once  went  to  the  srene 
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thereof,  where  be  found  the  body  of  deceased  lying  on  his 
breast,  witli  the  left  side  of  the  face  down,  his  feet  toward 
the  west,  and  his  head  to  the  east.  The  witness  ColUngh 
testified  that  the  body  Jay  in  aubstantially  the  position  as 
indicated  by  the  witness  staves,  except  that  he  said  that 
the  head  was  to  the  west  and  the  feet  to  the  east. 

The  undertaker  who  prepared  the  body  for  burial  tes- 
tified that  the  skull  was  crushed,  and  a  part  of  it  driven 
into  the  brain;  that  the  injuries  were  on  the  left  side  of 
the  forehead;  and  that  the  skull  was  fractured  all  over 
the  left  side,  extending  from  the  temple  back  into  the  re- 
gion of  the  ear. 

Concerning  the  movement  of  the  automobile,  the  wit- 
ness Biber  further  testified  that  he  saw  a  peculiar  motion 
of  the  wheels  of  the  automobile,  as  follows: 

"I  saw  a  peculiar  motion  of  the  wheels  on  the  automo- 
bile: they  jumped  off,  and  a  little  bit  later  stopped.  The 
automobile  that  struck  the  boy, — the  wheels  jumped  off 
something,  like  they  fell  over  a  brick  or  something.  I  didn't 
Bee  the  wheels  slide.  The  body  of  the  boy  lay  on  the  left 
side  of  the  street  as  you  face  the  south.  The  wagon  box  1 
bad  that  day  is  about  7  or  8  inches  deep." 

Counsel  for  appellant  have  furnished  us  an  elaborate 
brief,  collecting  and  citing  authorities  relating  to  the  law 
governing  the  oiieration  of  motor  vehicles  upon  the  streets 
«nd  in  the  public  highways.  In  view  of  the  conclusion 
reached  upon  the  questions  of  fact,  it  is  unnecessary  for  us 
to  review  the  authoritiCH.  The  court,  in  ruling  upon  the 
raotion  to  direct  a  verdict,  made  some  i-eference  to  the  ques- 
tion of  contributory  nwfjligence  upon  the  part  of  the  de- 
ceased. Its  ruling  was  not,  however,  based  thereon.  Con- 
tributory negligence  as  a  question  of  law  is  not  involved 
upon  this  appeal. 

The  negligence  charged  in  plaintiff's  petition  is:  (a) 
That  defendant  was  driving  bis  car  at  a  high,  reckless  and 
Vol.  180  Ia— 72 
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unreasonable  rote  of  speed,  and  on  account  thereof  was 
prevented  from  having  and  did  not  have  proper  control 
thereof;  (b)  that  he  failed  and  negligently  omitted  to  sonnrt 
a  horn  or  give  other  signal  or  warning  to  the  deceased  of 
hia  approach.  Other  allegations  of  negligence  will  be  dis- 
regarded, as  no  evidence  was  offered  to  sustain  the  same. 

As  we  understand  the  evidence,  the  deceased  was  sitting 
on  the  rear  end  of  a  wagon  box,  facing  north  and  slightly  to 
the  east,  looking  in  the  direction  of  the  school  building, 
and  the  antomobile  was  approaching  from  the  north.  At 
jnat  what  point  in  the  street  defendant  first  obeerted  the 
vehicle  and  deceased  doea  not  ap^ar  in  the  evidence;  but, 
as  the  body  of  deceased  was  lying  about  25  or  28  feet  from 
the  railroad  track,  he  must  have  turned  the  automobile  to 
the  left  for  the  purpose  of  passing  the  wagon  very  shorth 
after  crossing  the  railroad.  The  relative  location  of  the 
antomobile  to  the  rear  end  of  the  wagon  at  the  instant  de- 
ceased dropped  to  the  pavement  is  not  shown ;"  but,  if  tbe 
automobile  3lid  approximately  27  feet  after  the  brakes  were 
applied,  and  the  front  end  thereof  passed  the  driver  of  die 
vehicle  5  to  10  feet,  it  may  be  assumed  that  the  front  eod 
of  the  automobile  was  not  far  north  of  the  north  end  of 
the  wagon.  Collings  testified  that  the  defendant  applied 
the  brakes  an  instant  before  he  struct  the  boy.  The  time 
occupied  by  tbe  boy  in  getting  off  the  wagon  to  the  pare- 
ment  and  running  to  the  point  where  he  collided  with  tbe 
automobile  was  undoobtedly  very  short. 

The  courae  taken  by  the  automobile  indicates  that  it 
continued  southeast  from  the  point  where  the  driver  started 
to  turn  out  to  go  around  the  wagon  until  it  stopped  near 
the  curb.  The  course  of  the  automobile  was  apparently  all 
the  time  away  from  the  wagon  towards  the  southeast.  Col- 
lings observed  the  accident  from  the  west  side  of  the  street. 
He  testified  that  he  saw  the  automobile  strike  the  boy,  and 
saw  him  fall.    The  fact  that  he  was  struck  by  the  right 
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hand  or  west  fender  shows  conclusivel.v  lUat  he  waB  all  the 
time  on  the  vest  side  of  the  automobile.  The  coaraes  of 
the  automohile  and  the  boy,  though  at  ditTerettt  angles, 
were  in  the  same  direction  towards  the  east. 

Walter  Eeefner,  another  school  boy,  testified  that  the 
pool  of  blood  on  the  pavement  where  deceased  was  lying 
was  very  near  the  center  of  the  street,  and  that,  when  be 
arrived,  the  automobile  was  on  the  left  side  of  the  street, 
towards  the  school  bouse,  the  bind  wheels  thereof  being 
from  20  to  25  feet  from  the  pool  of  blood. 

John  Bishard  aaid  he  did  not  measure,  but  guessing 
at  the  matter,  would  say  that  the  distance  from  the  pool  of 
blood  to  the  hind  wheels  of  the  automobile  was  about  the 
same  as  the  width  of  the  street,  which  the  evidence  showed 
was  34  feet 

Biber  testified  that  bis  wagon  was  within  3  or  4  feet  of 
the  vest  curb  wb«i  the  automobile  attempted  to  pass  him. 
The  theory  of  the  witness  Collings  is  that  the  defendant 
applied  the  brakes  an  instant  before  he  struck  the  boy. 
The  boy  must  have  been  near  the  rear  of  the  wagon  at  the 
time  he  was  struck  by  the  automobile,  as  Biber  testified  that 
be  did  not  see  him  until  after  be  had  driven  some  distance 
south.  The  distance  traveled  by  deceased  from  the  rear 
end  of  the  vagon  to  the  point  of  the  collision  could  not 
have  exceeded  a  few  feet.  The  time  allowed  the  driver  to 
set  the  brakes  and  stop  the  automobile  after  the  boy  climbed 
to  the  pavement  was  very  brief. 

According  to  the  testimony  of  Collings,  the  boy  was 
struck  by  the  right  fender  of  the  automobile.  The  radi- 
ator aud  front  end  of  the  machine  had  therefore  passed  him 
before  the  collision,  for  the  automobile  was  headed  south- 
east, and  the  front  end  had  passed  deceased  beforethe  col- 
lision. It  might  be  inferred  that  deceased  was  going  to- 
ward the  automobile  at  the  instant  of  the  collision.  The 
course  of  the  automobile  was  most  favorable  to  avoid  the 


1140  BiSHABD  V.  Engelbbce.  [180  lova 

collision.  It  is  possible  that,  an  instant  before  he  was 
struck  by  the  automobile,  deceased  became  confased,  and 
was  either  standing  still  or  running  toward  the  automobile 
at  the  time  of  the  colliUon;  but  in  any  ev^it,  the  time  that 
elapsed  between  the  instant  i^ben  deceased  climbed  from 
the  wagon  to  the  pavement  and  the  instant  of  the  collision 
afforded  but  little  opportunity  to  the  driver  of  the  automo- 
bile to  change  the  position  thereof,  or  to  do  more  than  apply 
the  brakes;  and  this  the  evidence  shows  he  did.  He  could 
not  have  applied  the  brakes,  guided  the  machine,  and  given 
a  warning  signal  after  the  boy  started  from  the  pavement 
to  the  east,  before  the  collision. 

While  the  accident  occurred  in  the  vicinity  of  a  school 
building,  it  was  in  the  rear  thereof,  and  at  a  time  when  no 
other  school  childreu,  pedestrians,  or  vehicles,  except  the 
wagon  above  mentioned,  were  upon  the  street  or  in  that 
vicinity.  The  right  of  defendant  to  turn  to  the  left  and 
pass  the  wagon  ia  not  in  controversy;  but,  of  course,  in  do- 
ing so  he  was  bound  to  exercise  a  degree  of  prudence  and 
caution  commensurate  with  the  circumstances  surround- 
ing him  at  the  time,  taking  into  consideration  the  charac- 
ter and  high  power  of  the  machine  be  was  operating.  Delfi 
V.  Dumhee,  143  Iowa  381;  House  v.  Cramer,  134  loira 
374;  Strand  v.  Orinnell  Automobile  Oarage  Co.,  136  Iowa 
68.  He  was  not  l>ouod  to  anticipate  or  know  the  inten- 
tions or  purpose  of  deceased,  if  he  saw  him  sitting  on  the 
end  of  the  wagon  box,  nor,  indeed,  could  he  know. 

Taking  into  consideration  all  the  facts 

2.  MxaLioKNCK :    .    and  circumstances  surrounding  the  transac- 
nctB   const  It  ut-' 
ina  nesiuwice:    (ion.  it  U  difficult  to  se*  how  greater  csie 

dent:  '»'i"»j,  could  have  been  exercised  by  the  defendant 
to  avoid  the  accident.    He  did  not  sound 
the  horn  or  give  other  warning  to  the  driver  of  the  vehi- 
cle or  to  deceased  of  his  approach ;  but,  before  the  boy  got 
off  the  wagon,  there  was  no  apparent  necessity  for  hU  do- 
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ing  so,  and,  under  the  circumatancea,  it  cannot  be  said  that 
he  was  negligent  in  failing  to  give  a  signal  of  his  approach 
and  of  his  intention  to  pass  the  vehicle. 

The  doctrine  of  the  last  clear  chance  is  argued  by  coun- 
sel, but  we  are  unable  to  see  how  the  same  can  be  applied  to 
the  facts  in  this  case. 

Had  a  verdict  been  rendered  upon  the  testimony  of- 
fered, it  could  not  have  been  permitted  to  stand.  We  think, 
therefore,  that  the  court  rightly  enstained  the  motion  of 
the  defendant  to  direct  the  jury  to  return  a  verdict  in  his 
favor,  jind  the  judgment  of  the  lower  court  is,  therefore, — 
Affirmed. 

GatnoBj  C.  J.,  Weaver  and  Pbeston,  JJ.,  concur. 


FlX)BENCEi  M.  CoTNAMj  Appellant,  v.  Massaohusbtts  Mu- 
tual LiPB  Insueiancb  Company,  Appellee. 

rtfSUBANOE:  Non-Fftyment  of  Fremltuns — Bight  to  Fald-Up  In- 
BuiULce — Deducting  IiOans.  Loans  distinctly  standing,  by  asree- 
ment,  a{/al»st  a  poltcy  of  Insurance  on  which  two  full  annual 
premiums' had  been  paid  prior  to  default  In  pacing  premiums, 
Bbould  be  subtracted  from  the  net  value  or  the  policy  at  the 
time  of  default,  and  the  amount  of  insurance  which  the  re- 
mainder would  then  buy  in  the  way  of  paid-up  Insurance  repre- 
sents the  full  liability  of  the  company.  So  held  on  a  policy 
issued  under  the  laws  of  Massachusetts  governing  such  a  con- 
diUon. 

Appeal  from  Polk  District  Court.— Chas.  A.  Duoley, 

Judge. 

Wednesday,  May  16,  1917. 

Kehearinq  Denied  Monday,  Sepi'ember  24,  1917. 

Action  at  law  upon  a  policy  of  life  insurance.    Jury 

waived.    Trial  to  the  court.    The  opinion  states  the.  facts. 

— Affirmed. 

J.  0.  ifyerly,  for  appellant. 
A.  B.  McTey,  for  appellee. 
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Stevens,  J. — On  April  18,  1898,  appel- 
ao^^^S^'t        ^^  issued  to  Perry  Cotnam  a  policy  of  b- 
rtBhTt?pSd-ap  surance  on  hla  life  in  the  sum  of  |I,000. 
SUStoSI^T    On  April  18,  1903,  said  policy  was  snrren- 
dered,  and  the  policy  in  suit,  naming  appel- 
lant herein   as  beneficiary,   was  substituted   therefor.    On 
March  21,  1903,  the  assured  executed  to  appellee  a  loan  cer- 
tificate as  follows: 

"LOAN  CERTIFICATE. 

"Springfield,  Mass.,  March  21,  1903. 

"This  certifies  and  acknowledges  that  the  Massacbo- 
aetts  Mutual  Life  Insurance  Company  has  loaned  Seventy- 
one  and  64/100  Dollars,  this  amount  being  for  part  of  pre- 
mium to  change  policy  to  Life  20,  due  March  21,  1903,  on 
Policy  No.  130120  issued  by  said  Company  on  the  life  of 
Perry  Cotnam ;  and  the  said  Company  is  hereby  authorijed 
to  evidence  in  writing  on  the  back  of  this  certificate,  the 
said  loan,  and  to  add  thereto  such  other  sums  as  it  may 
from  time  to  time  loan  and  place  to  the  credit  of  premiums 
due  on  'said  policy.  It  is  understood  that  such  shares  of 
surplus  as  may  hereafter  be  assigned  to  said  policy  are  to 
be  applied  to  the  reduction  of  said  loan  so  fong  as  anj 
part  thereof  remains  unpaid;  otherwise  they  are  to  be 
used  in  payment  of  premium,  or,  if  the  policy  is  fully  paid 
up,  they  are  to  be  paid  in  cash.  And  it  is  agreed  that  id- 
terest  is  to  be  paid  to  aaid  Company  semi-annually  at  the 
rate  of  six  per  cent,  per  annum  on  said  loan  or  any  unpaid 
balance  thereof,  which  loan  or  balance  (as  shown  by  the 
back  of  this  certificate,  and  also  at  any  future  time  on  the 
premium  receipt  then  last  given)  is  hereby  acknowledged 
to  be  an  indebtedness  against  said  policy. 
"Witness,  J.  J.  Ahem.  (Signed)   Perry  Cotnam." 

And,  on  March  21,  1904,  the  following  obligation  ¥88 
executed: 
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March  21,  1904. 

"Id  the  settlement  of  premium  due  March  21,  1904,  on 
policy  No.  130120  in  The  Maaaachnsetts  Mutnal  Life  In- 
suraace  Company  on  tlie  life  of  Perry  Cotnam  I  request  the 
privilege  of  having  f22.55  added  to  the  preminm  loan  stand- 
ing against  said  poliey,  in  place  of  paying  cash  for  the  same 
amoant. 
"Witness,  J.  J.  Ahern.  (Signed)  Perry  Cotnam." 

Six  identical  instniments,  ^eept  as  to  date,  were  snb- 
B«quently  executed  by  assured  to  appellee  for  f22.65  each. 
These  several  sums  represent  the  semi-aunuat  premiums  due 
the  company,  and,  together  with  the  f71.64,  were  endorsed 
on  the  back  of  the  loan  certificate  above  referred  to  as 
provided   therein. 

The  assured  died  June  23,  1914.  The  law  of  Massa- 
chusetts in  force  at  the  time  the  policy  was  issued  is,  by 
its  terms,  made  a  part  of  the  policy,  and,  so  far  as  the  same 
is  applicable,  is  as  foUovs: 

"No  policy  of  life  or  endowment  assurance  hereafter 
issued  by  any  sucb  company  (that  is,  life  insurance  com- 
pany) shall  become  forfeit  or  void  for  nonpayment  of 
premium  after  two  full  annual  premiums,  in  cash  or  note, 
or  both,  have  been  paid  thereon ;  but  in  case  of  default  in 
the  payment  of  any  subsequent  premium,  then,  without 
any  further  stipulation  or  act,  anch  policy  shall  be  binding 
upon  the  company  for  the  amount  of  paid-up  insurance 
which  the  then  net  value  of  the  policy  and  all  dividend 
additions  thereon,  computed  by  the  rule  of  Section  Eleven, 
less  any  indebtedness  to  the  company  on  account  of  said 
policy,  and  less  the  surrender  charge  provided  herein  will 
purchase  ss  a  net  single  premium  for  life  or  endowment 
insurance  maturing  or  terminating  at  the  time  and  in 
the  manner  provided  in  the  original  policy  contract,"  Acts 
and  Resolves  of  Massachusetts,  1887,  Ch.  214,  Sec.  76. 
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It  is  also  agreed  by  counsel  that,  at  the  time  the  policy 
lapsed,  assured  was  indebted  to  the  companj  in  the  sum 
of  $186.63  on  above  loans,  and  that  the  cash  surrender 
value  of  the  policy  was  1281.58.  The  controversy  arises 
on  the  construction  of  the  policy  and  the  Massachusetlj 
statute,  and  is  whether  the  1281.58  cash  surrender  value  of 
the  policy  should  be  applied  as  a  net  single  premium  lo 
the  purchase  of  paid-up  insurance,  and  the  indebtedness 
deducted  therefrom  and  judgment  entered  for  the  balance. 
OP  whether  the  indebtedness  admitted  to  be  due  the  com- 
pany at  the  time  the  policy  lapsed  should  first  be  deducted 
from  the  cash  surrender  value  thereof,  and  the  balance 
due  the  assured  applied  as  a  net  single  premium  to  tbc 
purchase  of  paid-up  insurance. 

If  the  contention  of  appellant  is  sustained,  appellant, 
at  the  time  of  the  death  of  assured,  was  entitled  to  re- 
dover  on  said  policy  the  sum  of  $534,  less  the  amount  dne 
the  company,  and,  if  the  theory  of  appellee  is  applied,  and 
the  amount  due  the  company  deducted  from  the  cash  snr- 
render  value  of  the  policy  at  the  time  it  lapsed,  and  the 
remainder  of  |97.95  applied  as  a  net  single  premium  to 
the  purchase  of  paid-up  insurance,  the  amount  due  appellant 
at  the  time  of  the  death  of  assured  was  $186,  the  amonnt 
found   by  the  trial   court. 

It  is  contended  on  behalf  of  appellant  that  the  in- 
debtedness evidenced  by  the  loan  certificate  and  the  sever- 
al premium  notes  is  a  general  indebtedness,  and  not  aa  in- 
debtedness against  the  policy  within  the  meaning  of  tbe 
Massachusetts  statute  quoted  above,  and  several  cases  art 
cited  to  the  point  that,  where  notes  are  given  in  payment 
of  premiums,  the  same  is  equivalent  to  the  payment  of 
the  premium  in  cash,  and  that  the  liability  on  the  part  of 
the  assui-ed  to  the  conii)aiiy  is  thereafter  on  the  note.    This 
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is  undoabtedly  the  holdiog  of  the  cases  cited,  but  is  not 
applicable  to  the  case  at  bar. 

Tbe  loan  certificate  provides  that  same  "is  hereby  ac- 
knowledged to  be  an  indebtedness  against  said  policy,"  and 
each  of  the  premium  notes  requesta  the  amount  named  to  be 
"added  to  the  premium  loan  standing  against  said  policy, 
ID  place  of  paying  casb  for  the  same  amount." 

Under  the  law  of  Massachusetts,  if  the  policy  was  per- 
mitted to  lapse  after  the  payment  of  two  full  annual  pre- 
mimns,  such  policy  was  binding  upon  the  company  for  tbe 
amount  of  paid-up  insurance  which  the  then  net  value  of 
tbe  policy,  together  with  dividend  additions  thereon,  less 
any  indebtedness  to  the  company  on  account  of  said  policy, 
and  other  designated  deductions,  would  purchase  as  a  net 
single  j)remium  for  life  or  endowment  insurance  maturing 
or  terminating  at  the  time  and  in  the  manner  provided 
.  by  the  original  policy  contract.  In  a  sense,  perhaps,  the 
policy  in  suit  stood  as  security  for  tlie  payment  of  tbe  in- 
debtedness owing  it  by  the  assured,  but  the  indebtedness, 
by  tbe  terms  of  the  instruments  executed,  stood  against 
the  policy  and  arose  out  of  and  on  account  thereof.  Under 
tbe  above  provisions  of  the  Massachusetts  statute,  such 
indebtedness  was  properly  deducted  from  the  cash  sur- 
render value  of  the  polieyj  and  the  balance  applied  as  a 
net  single  premium  to  the  purchase  of  paid-up  insurance. 
The  amount  due,  counsel  agree,  on  this  theory  is  |186.  Thio 
being  true,  the  finding  and  order  of  the  court  below  was 
correct,  and  must  be — Affirmed. 

Gaynob,  C.  J.,  Weaver  and  Preston,  J.I.,  concur. 


Daogy  v.  Miller  [180  Iowa 


Qor  O.  Daogt,  Administrator,  Appellee,  v.  Ira  Milleb  et 
a).,  Appellanta. 

HIGHWATS:     Uh  of  Hi«lLW&y— AntomobUe  Accident— MegUKom 

1  — Insnffldant  Lights.  Evidence  reviewed,  aod  beld  to  clearly 
present  a  Jury  question  on  tbe  charge  of  negligence  baaed  m 
the  Insufficient  lighting  of  defendant's  automobile. 

HEOLiaENOB:      Imputed    Negligence — Oonunon    EaterpTlse— Aeto- 

2  mobile  Acddant.  Tbe  owner  of  an  automobile  and  bis  minor 
son  as  driver,  while  returning  to  their  home  from  a  visit  to  i 
city,  are  engaged  In  a  common  enterprise,  and  the  negligence 

of  tbe  BOD  In  operating  the  car  with  defective  Ughta,  or  at  3 
dangerous  rate  of  speed,  or  In  talllnir  to  dlecover  a  vehicle  or 
properly  avoiding  ft  after  It  waa  discovered,  will  be  Imputed 
to  the  father,  even  though  the  father  vm  paHSlve,  and  did  not 
assume  to  eierclse  his  pre^Kmed  control  and  dominion  over 
the  car. 

ACTIONS:      Joinder^ Parties    OnUty    of    Ooncnrrent    N^lgOK*. 

3  Parties  may  so  dttuate  themEelves  that,  while  they  are  not  en- 
gaged In  a  common  enterprise.  In  such  sense  that  the  negli- 
gence of  one  will  be  Imputed  to  the  other,  the  negligence  ol 
both  may  be  so  concurrent  that  both  may  Ira  Joined  aa  defend- 
ants in  tbe  same  action. 

^  PRINCIPLE  APPLIED:  Two  neighbors,  on  a  darh  nt^L 
and  in  separate  automobiles,  started  home  from  a  city.  The 
lights  on  one  car  were  detective. '  The  Ilgbta  on  tbe  other  cat 
were  In  order.  It  was  agreed  that  the  car  with  the  good  llghU 
should  follow  the  car  with  tbe  defective  lights,  and  tbus  tivt 
the  forward  car  tho  benefit  of  the  rear  lights.  Both  cars  were 
running  at  least  25  miles  an  hour.  They  overtook  two  parties 
riding  in  an  ordinary  buggy,  and  on  the  right-hand  side  of  tbe 
middle  of  the  traveled  way.  When  the  driver  of  tbe  forward 
car  dlecovered  the  buggy,  he,  to  avoid  a  collision,  turned  his 
car  to  the  lelt.  but  tbe  right  bub  on  bie  rear  wheel  caught  the 
left  bub  of  the  rear  buggy  wheel,  and  threw  one  ot  the  ocei- 
pants  of  the  buggy  out  and  upon  tbe  ground.  The  driver  oC 
tbe  rear  car  saw  tbe  occupant  of  tbe  buggy  when  ahe  wu 
thrown  to  tbe  ground,  and  was  then  some  50  yards  In  tbe  rear, 
and  tried  to  stop,  but  was  unable  to  do  so  until  be  bad  goo* 
a  distance  of  200  feet.    In  so  doing,  be  ran  over  and  hilled  tbe 
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party  who  hod  been  tbrowa  (rom  the  buggy.  The  driver  <rf  the 
forward  and  detectlvely  lighted  car  was  negligent  (a)  In  the 
speed  at  which  he  was  operating  the  car.  (b)  In  not  sooner  dis- 
covering the  buggy,  and  (c)  In  not  taking  aufScIent  space  In 
which  to  pass  the  buggr.  Beta,  the  separate  negligent  acts  of 
the  drivers  of  the  two  cars  were  bo  far  concurrent  that  the 
drivers  were  properly  Joined  as  defendanta  In  the  same  action.  / 

NEQLiaENCE:     ETtdeaco—SuiBdenc?— Automobile  Accident.     Bvt- 

4  dence  reviewed,  and  held  sulllclent  to  establish  the  negligence 
of  the  driver  of  an  automobile  In  running  over  a  party  who  had 
been  thrown  from  a  buggy  on  account  of  the  prior  ncfUgence 
of  another  party. 

IKFAHTS:     Actions— Defense  Without   Gaardian— Arresting  Entry 

5  of  Judgment.  Judgment  may  not  be  rendered  against  s  minor 
In  the  absence  ol  a  defense  by  a  guardian.  The  entry  of  Judg- 
ment without  auch  defense  will  be  arrested  on  motion  when 
made  within  the  statutory  time  after  verdict,  even  though  the 
fact  of  auch  minority  was  not  pleaded,  but  was  revealed  during 
the  course  of  the  trial,  and  nekher  party  then  asked  for  the  ap- 
pointment of  a  guardian.    Sec.  3482,  Code,  1S9T. 

Appeal  from    Polk   District   Court. — Lawrence   DbGbafp, 
Judge. 

Tdbsday,  Mat  22,  1917. 

Rehsabing  Denied  MoNDAr,  Septembeb  24,  1917. 

The  opinion  states  the  nature  of  the  case  and  the  ma- 
terial facts. — Affirmed  in  part;  Reversed  in  part. 

Clark,  Bycrs  A  Hutchinson,  Miller  &  WaUinffford, 
Roy  E.  Curray,  and  Mulvaney  d  Multvney,  for  appellants. 

DoweU,  McLennan  A  Zeuch,  for  appellee. 

Weaver,  J. — The  plainlifi  brings  this  action  at  law  to 
recover  damages  on  accoaut  of  the  death  of  bis  intestate, 
I^ena  L,  Daggy.  As  ground  for  charging  the  defendants  with 
liabilty  for  the  death  of  deceased,  the  petition  alleges  that, 
«D  the  night  of  August  29,  1914,  deceased  was  riding  along 
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the  public  highway  in  a  buggy  driven  by  ber  husband,  and 
that,  without  fault  on  hor  part,  and  by  reason  of  the 
negligence  of  the  defendants,  the  buggy  was  overturned, 
throwing  her  to  the  ground,  where  she  was  run  over  bj 
an  automobile  and  fatally  injured.  Specifying  the  alleged 
negligence  of  the  defendants,  the  petition  avera  that,  as 
deceased  and  her  husband  were  driving  along  the  public 
road  as  aforesaid,  they  were  overtaken  by  two  automobiles, 
the  one  in  advance  being  driven  by  the  defendant  Ira  Mil- 
ler, accompanied  by  his  father,  William  Miller,  the  owner 
of  eaid  car,  while  the  other,  closely  following,  was  driven 
by  the  defendant  Wagner;  that  the  Miller  car  was  not 
furnished  with  suflQcient  or  proper  lights;  and  that,  by 
agreement  among  all  the  defendants,  the  two  cars  were 
being  driven  together,  the  Miller  car  in  tbe  lead,  to  afford 
it  the  benefit  of  the  lights  carried  on  the  Wagner  car.  It 
is  further  alleged  that,  by  agreement  of  the  defendants, 
both  cars  were  to  be  driven  at  an  excessively  high  rate 
of  speed;  and  that,  in  pursuance  of  such  agreement  and 
common  purpose  and  understanding,  they  did  operate  sncli 
cars  at  a  high,  dangerous  and  reckless  rate  of  speed,  willi- 
out  due  r^ard  for  the  safety  of  others  using  the  pnblic 
way;  and  that,  in  so  doing,  the  Miller  car  overtook  and 
ran  into  the  buggy  in  which  deceased  was  riding,  in  such 
manner  as  to  violently  throw  her  out  into  the  road,  direct- 
ly in  front  of  the  Wagner  car,  which  ran  over  her;  aod 
that,  from  the  injuries  so  inflicted  by  both  cars,  she  then 
and  there  died. 

The  Millers  answered  jointly,  and  Wagner  separatel.r. 
each  denying  all  allegations  of  negligence  made  in  the 
petition,  and  alleging  that  the  injury  and  death  of  tbe 
deceased  were  brought  about  by  purely  accidental  canses. 
There  was  a  trial  to  a  jury,  and  verdict  returned  for  plain- 
tiflf  against  all   the  defendants  for  |5,742,  and   from  Ae 
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jndgtnent  entered  thereon,  the  defendanta  have  fleverally 
appealed. 

Before  attempting  a  consideration  of  the  several  ap- 
peals, we  n-ill  recite  a  few  of  the  faots  which  are  either 
conceded  or  hare  some  material  degree  of  anpport  in  the 
evidence.  The  deceased'  and  all  the  defendants  lived  in 
the  country  north  of  the  city  of  Des  Moines,  and  had  all 
been  in  the  city  on  the  afternoon  in  »iueRtion.  In  the 
e^'ening,  after  darli,  all  moved  along  the  same  road  bome- 
wnrd,  though  there  was  no  immediate  association  between 
the  defendants  and  deceased.  The  latter  evidently  left 
the  city  tint,  and  had  not  been  seen  or  overtaken  by  the 
defendants  nntil  the  moment  of  the  collision  hereinafter 
mentioned.  The  Millers  concede  that  the  lighting  appar- 
atus on  their  car  was  weak  or  defective,  tbongb  tbey  insist 
that  their  lamps  were  not  extinguished,  and  that  the  light 
80  afforded  wna  reasonably  sufficient.  The  evidence  would 
justify  the  finding  that,  because  of  the  unsatisfactory  con- 
dition of  the  lights  on  Miller's  car,  there  was  an  agreement 
between  the  defendiints  that  Wagner  should  follow  it  with 
his  car,  on  which  the  lights  were  in  order.  Concerning 
the  rate  of  speed  at  which  they  were  moving  at  the  time 
of  the  colli-iion.  the  defendants  unite  in  estimating  it  at 
not  to  exceed  15  to  2(1  miles  an  hour.  There  is  evidence, 
however,  of  stnlenients  and  admissions  on  their  part,  soon 
after  the  accident,  indicating  that  they  were  running  at 
25  miles  or  more  an  hour.  It  appears  quite  conclusively 
that  defendants  ciiine  upon  the  bHgg>'  without  discovering 
it  until  collision  waK  imminent,  when  Miller  made  a  quick 
turn  to  the  left,  and.  in  attempting  to  pass,  the  hub  of  the 
right  rear  wheel  of  his  car  caught  the  left  rear  wheel  of 
the  buggy,  tossing  it  in  such  a  manner  that  the  woman  wna 
thrown  to  the  gi-omid.  where,  as  the  evidence  fairly  tends 
to  show,  wlie  was  ahiiost  ini mediately  struck  by  the  Wagner 
car.    Plaintiff's  evidenre  also  tends  to  show  that  the  bu^y. 
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when  struck,  was  on  the  rigbt-hsDd  side  of  the  middle  of 
the  traveled  way,  and  that  deceased  was  not  guilty  of  any 
contributory  negligence  on  her  part. 

I.    TVe  give  first  attention  to  the  ap- 
1.  HwwTB^        peal  of  the  defendant  William  Miller. 
wif  "aMideS*^  Concerning  the  cliarge  of  Diligence  in 

B^'c^MigtatB.  ^^^  manner  of  lighting  the  Miller  car,  and 
ita  management  and  rate  of  speed  at  the 
time  of  the  collision,  it  is  argued  in  behalf  of  this  appellant 
that  there  is  no  evidence  of  any  insufficiency  of  light,  and 
that,  although  this  defendant  was  the  owner  of  the  car 
and  riding  therein,  be  bad  no  band  or  part  in  driving  it. 
and  is,  therefore,  in  no  wise  liable  for  the  consequences 
of  the  collision.  Neither  contention  is  sound.  It  is  trae 
that  the  defendants'  witnesses  unite  in  saying  that  the 
lights  on  this  car  were  not  extinguished,  and  were  of  anf- 
flcient  strength  to  light  the  road  in  front  of  them  in 
the  manner  required  by  law ;  but  on  the  other  hand, 
the  husband  of  the  deceased,  who  was  driving  the  buggy, 
swears  that,  as  be  approached  the  piace  where  the  collision 
occurred,  and  was  about  to  turn  to  the  left  to  take  a  cross 
road,  his  wife  said  to  him,  "Don't  tnm.  There's  an  anto- 
mobile  coming ;"  whereupon  he  looked  back,  and  saw  only 
what  appeared  to  be  a  dim  lantern  light,  when  almost  im- 
mediately the  buggy  was  struck  by  the  passing  car,  aod 
he  and  his  wife  thrown  ont.  Had  the  car  lights  been 
shining  in  the  manner  claimed  by  the  defendant,  it  is  quite 
inconceivable  that  the  husband  should  not  have  recogniied 
their  meaning ;  and  while  it  is  possible  that  he  is  mistaken, 
or  does  not  testify  truthfolly,  the  question  of  fact  so 
raised  was  for  the  jury.  Moreover,  the  plaintiflf's  case  in 
this  respect  is  strengthened  by  the  well  established  fact 
that  the  lighting  equipment  of  the  car  was  defective,  and 
that  because  thereof  it  was  agreed  that  the  Wagner  car 
should  follow,  and  thereby  lend  the  benefit  of  its  li^ts, 
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in  case  it  was  needed.  Added  to  this  is  the  further  fact  that, 
although  the  bnggj  was  in  the  poad,  where  the  lights  of 
the  UlUer  car,  if  reaaonabl;  suflScient,  would  naturally 
have  revealed  it  to  the  defendantB  in  time  to  prevent  the 
colliaion.  yet  neither  Ira  Miller,  who  was  driving  the  car, 
nor  biB  father,  who  was  riding  with  him,  discovered  it  until 
almost  the  instant  of  the  crash.  Altogether,  the  fact  as  to 
whether  this  car  was  lighted  was  a  question  for  the  jury. 
Neither  can  this  appellant  escape  l^al 
2.  J'""'!??""*,,  responsibility  for  the  cousequeoces  of  the 
OTterprtaS"^"*"'  '^o'l'sion  by  proof  that  he  was  himself  whol- 
■atomobiie  .cci-  jj  passive,  and  took  no  part  in  the  driving 
or  management  or  control  of  the  car.  He 
was  admittedly  the  owner  of  the  car,  clothed  with  the 
right  and  authority  to  control  it.  He  was  present  where, 
had  he  been  so  minded,  he  could  have  exercised  such  con- 
trol. The  driver  was  his  own  minor  son,  a  boy  of  17  years, 
subject  to  his  authority,  and  presumably  engaged  in  his 
service.  If  the  car  was  driven  without  proper  lights,  or  if 
it  was  being  operated  upon  the  public  highway  in  the  night- 
time at  a  reckless  speed,  or  without  due  care  for  the  safety 
of  others  lawfully  using  sucb  public  way,  the  appellant 
was  consenting  thereto,  tacitly  at  least,  and  the  driver's 
negligence  was  his  negligence. 

The  legal  principles  thus  applied  are  of  such  familiar 
and  elementary  character  as  to  forbid  the  extension  of  this 
opinion  for  the  discussion  or  review  of  precedents.  Car- 
penter V.  CampicU  Automobile  Co.,  159  Iowa  52.  The  case 
of  Witkey  v.  Fowler  Co.,  164  Iowa  377,  cited  in  this  connec- 
tion by  the  appellant,  is  not  in  point,  either  in  fact  or  in 
principle.  In  that  case,  the  plaintiff  was  an  invited  guest 
riding  in  a  car  over  which  she  neither  exercised  nor  had 
any  authority  or  right  of  control,  and  it  was  held  that  the 
negligence,  if  any,  of  the  driver  would  not  be  imputed  to 
her.    The  distinction  between  the  cases  is  manifest. 
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It  is  conceded,  in  support  of  this  appeal,  that  tbe  evi- 
dence would  justify  a  finding  that  the  defendant  Ira  Mil- 
ler was  negligent  in  not  taking  sufficient  room  to  pass  tbe 
buggy  w^ithout  a  collision,  and  in  our  opinion,  it  also  justi- 
fies a  finding  that  he  was  negligent  in  the  matter  of  speed 
and  in  failing  to  discover  the  buggy  in  time  to  prevent 
the  collision;  but,  under  the  rule  already  stated,  the  con- 
cession or  proof  of  negligence  on  his  part  iu  either  or  all 
of  tbe  several  respects  mentioned  is  concession  or  proof 
of  the  negligence  of  his  father. 

Many  errors  are  assigned  upon  the  instructions  gireD 
tbe  jury,  and  upon  tbe  refusal  of  the  trial  court  to  give 
other  instructions  requested.  Most  of  the  assignments  are 
not  argued.  Other  exceptions  relate  to  the  snflSciency  of 
the  evidence  to  justify  the  submission  of  tbe  question  of 
negligence  on  the  part  of  this  appellant,  a  question  we  have 
already  considered,  and  ruled  against  the  appellant's  con- 
tention. We  find  no  ground  upon  which  to  disturb  the 
verdict  against  William  Miller,  and  the  judgment  thereon  is 
aflSrmed. 

II.  For  the  appellant  Roy  Wagner,  counsel  argue  bnt 
two  propositions:  First,  that  there  is  a  misjoinder  of 
parties  defendant;  and  second,  that  the  verdict  agaimt 
him  is  without  support  in  the  testimony. 

With  reference  to  the  first  point  here 

s.  Actions  :  made,  It  IS  the  position  of  this  appellant 

^M^luiit?"'*      that  plaintiff   wholly   failed   to   show  that 

uesi^^sDce.  Miller,  in  operating  the  car  in  front,  and 

Wagner,  in  operating  the  car  in  tbe  rear, 

were  engaged  la  any  common  enterprise,  or  that  eitlief 

driver  had  any  control  over  the  car  driven  by  the  other,  or 

was  in  any  way  responsible  for  the  negligence  of  the  other. 

Counsel  are  clearly  mistaken  in  saying  that  there  is  no 

evidence  of  any  agreement  or  understanding  between  the 

drivers  to  operate  the  cars  together,  with  the  Wagner  rar 


Sept  1917]  Daooy  v.  Miller  1153 

behind,  to  afford  light  for  both,  if  needed.  The  coroner 
holding  the  inqueBt  testifies  that  Wagner  there  said  it  was 
agreed  "that  Miller  would  start  in  the  lead  and  Wagner 
woold  come  along  and  follow  behind,  and  in  ease  Miller's 
car  went  bad,  they  would  have  plenty  of  light."  According 
to  the  Bame  witness,  the  defendant  William  Miller  also 
said,  on  the  same  occasion,  that  he  told  Wagner  to  follow 
on  behind,  so  that,  if  the  lights  in  the  car  in  front  grew 
dim,  they  would  not  be  left  in  the  dark.  These  admissions 
appear  to  be  nowhere  denied.  It  may  be  conceded,  we  think, 
that  the  running  of  the  cars  in  close  successiOD  nnder 
such  an  agreement  would  not  show  such  a  common  enter- 
prise that  the  negligence  of  Miller  in  managing  the  car 
in  front  would  be  imputable  to  Wagner  in  the  rear  car;  but 
if,  while  the  two  cars  were  being  so  operated,  pursuant  to 
such  agreement  or  understanding,  Miller  negligently  col- 
lided with  the  buggy,  throwing  the  woman  into  the  road 
and  injuring  her,  and- Wagner,  following  closely,  negligent- 
ly ran  his  ciir  upon  or  over  her,  thereby  contributing  to 
her  injury  and  death,  we  see  no  good  reason  why  this 
negligence  on  the  part  of  both  was  not  of  that  concurrent 
character  which  will  sustain  a  recovery  against  both  in 
a  single  action.  This,  in  substance  and  effect,  was  the 
holding  of  the  trial  court,  and  we  concur  therein. 

The  further  point,  that  there  is  no  evi- 
4.  nmlmbkcb.      dence  to  sustain  a  finding  that  Wagner  was 

ociincy*;'»uV    negligent,  is  not  Iwrne  out  by  the  record. 

dent.  There  is  testimony  clearly  tending  to  show 

that  Wagner,  as  well  as  Miller,  was  driving 
recklessly  and  without  reasonable  care  for  the  safety  of 
others  having  an  equal  right  with  him  in  the  use  of  the 
road.  According  to  his  own  showing,  he  was  50  yards  be- 
hind Miller  when  the  collision  occurred;  he  saw  it;  -sav 
the  woman  thrown  into  the  road;  and,  though  he  tried 
to  stop,  did  not  succeed  in  doing  so  until  he  had  passed  the 
Vol.  180  I(.— 73 
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wreck  a  distance  of  BO  feet.  In  other  words,  he  shorn 
himself  sending  hia  car  over  the  road  in  the  nighttime  at 
snch  a  speed  that,  although  he  acted  promptly,  and  his 
brakes  were  in  good  order,  it  required  a  distance  of  200 
feet  to  make  a  stop.  This  estimate  is  perhaps  exaggerated 
or  inaccurate,  but  even  when  liberal  allowance  ia  made 
therefor,  the  fact  that  he  was  unable  to  avoid  striking  tk 
prostrate  form  of  the  woman  fairly  indicates  that  the  car 
was  moving  with  great  momentnni.  True,  he  does  not  ad- 
mit that  the  car  did  strike  her,  hut  the  best  that  he  can  say 
for  himself  in  that  respect  is,  "I  do  not  think  I  struck  or 
came  in  contact  with  any  of  the  persons  that  were  in  the 
buggy  as  I  went  by."  There  was  other  testimony  that,  on 
the  evening  of  the  accident,  and  in  the  presence  of  the 
wreck,  this  defendant  admitted  that  his  car  "ran  over  some- 
thing. He  felt  it  give  and  came  back  to  ^ee."  Indeed,  it 
is  difficult  to  read  the  record  and  come  to  any  other  cod- 
elusion  than  that  the  two  cars  were  being  run  very  close  to- 
gether, at  a  high  rate  of  speed,  and  that  the  drivers  failed 
to  discover  the  buggy  until  too  late  to  turn  out  and  pass 
In  safety,  with  the  result  that  Miller's  car  caught  and 
tossed  the  buggy  in  a  way  to  throw  the  deceased  violently 
to  the  ground  immediately  in  front  of  the  car  driven  bv 
Wagner,  who  waa  following  so  closely  and  so  rapidly  that 
it  was  scarcely  possible  for  him  to  avoid  striking  her  as  he 
went  by.  The  jury  evidently  adopted  this  theory,  and  its 
verdict  cannot  properly  be  overruled  by  the  court.  The 
judgment  of  the  district  court  as  against  the  defendant 
Wagner  must,  therefore,  be  affirmed. 

III.     As    again st    the    defendant    In 
B.  iMriiiTB:  ac-      Miller,  what  we  have  already  said  makes  it 

tloDB :    detenae 

witboat  gonrd-    sufficiently  clear  that  he  was  culpably  neg- 

me^  "'  ^"*     ligent,  and,  if  this  were  the  only  point  to 

be  considered,  we  should  promptly  affirm  his 

appeal,  without  other  or  further  discussion.     Objection  is 
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made,  however,  that  this  appellaDt  is  a  minor,  and  was  not 
represented  or  defended  by  guardian,  as  required  by  stat- 
ute. There  was  no  plea  of  iufanoy  by  appellaot,  nor  was 
any  objection  raised  on  that  ground  in  the  course  of  the 
trial,  but  the  fact  of  his  age  was  disclosed  in  the  testimony. 
The  verdict  having  been  returned,  the  defendant  Wagner 
separately,  and  the  defendants  William  Miller  and  Ira  Mil- 
ler jointly,  moved  the  court  for  a  new  trial,  because  of  al- 
lied errors  appearing  in  the  record,  but  did  not  include 
therein  any  question  as  to  the  minority  of  the  said  Ira  Mil- 
ler. This  motion  having  been  overruled,  Ira  Miller  moved 
that  judgment  on  the  verdict  be  arrested  and  that  he  be 
granted  a  new  trial,  because  of  hia  minority  and  because 
no  defense  had  been  made  for  him  by  guardian.  This  mo- 
tion was  also  denied,  and  error  is  assigned  thereon. 

The  question  thus  presented  is  the  only  one  upon  which 
there  is  room  for  serious  debate.  Our  statute,  Code  Sec- 
tion 34S2,  provide^)  that  "the  defense  of  a  minor  must  be  by 
guardian,"  and  that  "no  judgment  can  be  rendered  against 
a  minor  until  after  a  defense  by  a  guardian."  Though  this 
matter  was  not  pleaded,,  it  was  shown  upon  the  trial  that 
the  young  man  was  but  17  years  of  age.  Upon  this  dis- 
closure's being  made,  no  request  or  motion  for  appointment 
of  a  guardian  for  him  was  made  by  either  party,  and  the 
action  proceeded  to  a  verdict  before  any  advantage  was 
taken  of  the  omission.  Were  the  defendant  of  adult  years, 
this  omission  could  well  be  treated  as  a  waiver  of  the  error, 
but  the  same  theory  or  principle  which  makes  an  infant  in- 
capable of  conducting  a  defense  in  his  own  right  would 
seem  to  necessitate  a  holding  that  he  is  also  incapable  of 
waiving  the  benefit  of  the  statute  which  provides  in  manda- 
tory terms  that  his  defense  must  be  by  guardian,  and  that 
without  such  defense,  judgment  shall  not  be  entered  against 
him.  This  ease  does  not  fall  within  the  rule  of  Reinta  v. 
Engte,  130  Iowa  726,  cited  by  the  appellee.    There,  the  de- 
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fendant  sought  to  obtain  the  advantage  of  an  objection  of 
thia  nature  by  petition  for  new  trial,  filed  after  the  term 
at  which  judgment  had  been  rendered  against  him,  and  ve 
held  that  the  petition  was  properly  denied,  because  of  hit 
failure  to  make  a  showing  that  he  had  a  good  defense  to 
the  plaintiff's  claim.  Code  Section  4096.  The  motion  in 
this,  case  was  filed  before  entry  of  judgment  and  within  die 
statutory  time  after  return  of  the  verdict.  We  see  no  waj 
to  avoid  a  reversal  of  the  judgment  against  this  defcndaDt 
As  to  him  only,  the  canse  will  be  remanded,  with  direction 
to  the  trial  court  to  appoint  a  guardian  ad  litem  for  the 
said  Ira  Miller,  and  proceed  to  a  new  trial.  The  fact  of 
his  minority  will  not,  of  course,  constitute  a  defense  to  the 
plaintiff's  claim  if  the  charge  of  negligence  on  his  part  be 
sustained  by  the  evidence  on  the  retrial;  for  an  infant,  no 
less  than  an  adult,  is  liable  for  damages  occasioned  by  bis 
torts. 

For  reasons  stated,  the  judgment  is  aflSrmed  as  againat 
the  defendants  William  Miller  and  Roy  Wagner,  but  » 
versed  and  new  trial  ordered  as  to  defendant  Ira  Miller, 
— Affirmed  in  part;  reversed  in  part. 

GAyNOB,  C,  J.,  Preston  and  StevenSj  JJ.,  conchr. 


Gael   Dare,  Appellant,   v.   Feank   For,   Appellee. 

BEFOBMATION  OF  DISTBtlUEKTS:     Evidence— Weight  uid  SaS- 

1  flclencT.  Reformation  of  Instruments  la  granted  only  when  the 
evidence  justifying  suet  refortnallon  la  clear,  satlsfactorv,  nm- 
elusive,  and  practically  befood  a  reasonable  doubt  GTldence 
held  Ineufflclent, 

COHTBAOTS:    Leg&Uty  of  Object  »nd  Oonsider&tlon— SastnOnt  of 

2  Trade,  Etc— Inferential  Restraint— Sale  of  Good  Will.  Per- 
missible restraint  on  trade  must  be  provided  for  by  Bpecllc 
agreement — may  not  rest  on  inference  only;  therefore  the  aim- 
pl«  sale  of  a  buBlnesB  and  the  good  will  attending  the  sum. 
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wltbout  more,  does  not  preclude  the  seller  from  engaging  In  a 
separate  and  independent  buslneaa  of  the  same  kind,  and  from 
soliciting  the  cuHtomers  of  the  old  buBlnesB,  especially  at  a 
point  remote  from  the  locution  of  the  buelness  sold, 

TKADE  XABXS  AND  TRADE  NAlSEa:  Unfair  OompeUUon— Sale 
3  Of  BOBlnesB — OonUnnuice  at  Kew  Location.  The  glat  of  "unfair 
competition"  Is  that  the  guilty  party  is  expreaely  or  Impliedly 
representing  that  his  product  is  in  fact  the  product  o(  another; 
therefore,  one  who  has  sold  hU  business,  good  will,  catalogues, 
etc.,  employed  therein,  without  restraint  on  his  future  activity 
In  the  same  line  of  bnsineBS,  Is  not  guilty  of  unfair  competition 
by  operating  .in  a  new  location  a  separate,  netc,  and  independ- 
ent buelneaa,  Identical  in  nature  with  the  one  sold,  and  by  op- 
erating said  business  by  means.  In  part,  of  catalogues  and  cir- 
culars Intentionally  similar  In  design  to  those  sold,  especially 
when  there  was  a  time  limit  on  the  purchaser's  right  to  use  said 
catalogues,  etc.,  and  said  time  limit  had  expired. 

Appeal  from  Clinton  District  Court. — A.  P.  Barkbb,  Judge. 

Monday,  Bbptghbrb  24,  1917. 

Suit  in  equity  to  reform  and  to  compel  specific  per- 
formance of  the  terma  of  a  written  contract.  The  facta 
are  stated  in  the  opinion. — Affirmed. 

h.  F.  Sutton  and  0,  if,  Slaymaker,  for  appellant. 

Wolfe  &  Wolfe  and  F.  L.  Holleran,  for  appellee, 

Stbvbns^  J.— I.     Prior  to  June  16, 1913, 
1.  BaroBHATioH      Frank  Foy,  appellee  herein,  was  engaged  at 
unrra:  evi-        I>eB  Moines  in  the  buainesa  of  raialDg,  boj- 
dence:    weight  .        ,,.  .  .   ,  .      ,  , 

and  Bandemcj.  lug  and  selling  chickens,  ducka,  geese,  pig- 
eons and  poultry  of  all  kinds  for  breeding 
purposes.  He  also  sold  eggs  and  poultry  remedies,  incu- 
bators, et  cetera.  He  annually  distributed  a  catalogue  for 
the  purpose  of  advertising  his  business,  which  was  con- 
ducted under  the  name  of  "Frank  Foy,"  and  "Crescent 
Foaltry  Farm  Co.,  Incorporated."  On  the  date  above  men- 
tioned, he  entered  into  a  contract  in  writing  with  CarT 
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Dare,  appellant  herein,  by  the  terms  of  which  he  sold  the 
capital  stock  of  the  Crescent  Poultry  Farm  Co.,  Incorpo- 
rated, and  all  poultry,  pigeons,  poultry  remedies,  sppli- 
ances,  olBre  fixtures,  -stationery,  desks,  other  office  fnmi- 
ture,  files,  baskets,  coops,  Ixtxes,  and  other  items  of  pe^ 
Bonal  property  used  by  him  id  the  conduct  of  a  mail  order 
business.     The  contract  further  provided : 

"The  party  of  the  first  part  further  traasfers  and  i*on- 
veys  to  the  party  of  the  second  part  the  good  will  of  the 
business  of  the  party  of  the  first  part,  together  with  all 
catalogues,  stationery  and  advertising  mntter,  which  said 
advertising  matter  may  be  continued  as  now  run,  for  a 
period  of  not  to  exceed  two  years,  at  which  time  the  biisi- 
neas  may  be  incorporated  as  'F.  Foy  Co,,'  the  party  of  the 
■second  part  to  hold  the  party  of  the  first  part  harmless  by 
reason  thereof." 

In  May,  1914,  appellee  moved  to  Lyons,  Iowa,  and  in 
December  of  that  year  mailed  a  catalogue  announcing  hia 
entrance  into  business  at  that  place,  under  the  name  of 
"Frank  Fny  Poultry  Co."  February  4,  1915,  appellant 
brought  this  suit,  asking  reformation  of  the  written  con- 
tract between  the  parties,  and  an  order  restraining  the  de- 
fendant from  further  using  the  name  "Frank  Foy"  in  his 
business,  and  from  imitating  plaintiff's  catalogues  and  oth- 
er advertising  matter,  and  from  acts  of  unfair  competition, 
and  prayed  judgment  for  damages  in  the  sum  of  |15,006. 
and  general  equitable  relief.  The  court  below  dismissed 
the  plaintiff's  petition,  and  judgment  was  rendered  againsl 
him  for  costs. 

Reformation  of  the  contract  was  sought  upon  the 
ground  that,  by  oversight  or  mistake,  there  was  omitted 
therefrom  a  provision  previously  agreed  upon  that  appellee 
wonid  not  again  engage  in  a  similar  business  for  a  period 
of  five  years.  The  evidence  justified  an  inference  that,  pri- 
or to  the  execution  of  the  contract,  both  parties  contem- 
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plated  that  a  provision  restricting  appellee  from  entering 
into  a  similar  businesa  toe  five  years  should  be  included 
thereio;  but  the  evidence  is  very  conSicting  ae  to  bow  tbe 
same  came  to  be  finally  omitted  tberefrom.  Appellee  tes- 
tified positively  that  he  at  no  time  consented  to  a  provision 
in  the  contract  limiting  bis  right  to  again  engage  in  busi- 
ness, but,  on  tbe  contrary,  claims  that  he  at  all  times  re- 
fused to  consent  to  such  an  arrangement. 

It  is  unnecessary  for  us  to  set  out  or  discnss  tbe  testi- 
mony in  detail.  To  justify  the  reformation  of  a  contract, 
it  must  be  clear,  Batiefactory,  conclusive,  and  practically 
beyond  a  reasonable  doubt.  Beck  v.  Umshler,  139  Iowa 
378.    No  ^Qch  showing  was  made  in  this  case. 

II.    Appellant  claims  that  the  property 
2,  coirraACTB:  le-   actually  turned  over  to  him  by  appellee  un- 

Ballt7  of  object  ''  j       rr 

•Jid  conaUera-    dcr  the  Contract,  for  which  he  paid  f6,500, 

tioQ :   restraint  '  r  -w    7        > 

tofe^'uki"^'  owtBide  of  the  good  will  of  said  business 
Swi"Ur''  °'  i*a8  not  worth  to  exceed  a  few  hundred  dol- 
lars, and  that  the  business  was  lai^ely  con- 
ducted by  mail,  and  covered  a  large  territory.  For  tbe 
purpose  of  advertising  the  business,  it  was  the  custom  of 
appellee  to  issue  and  distribute,  to  prospective  customers 
and  to  the  public,  catalogues,  circulars  and  other  adver- 
tising matter.  These  catalogues  contained  descriptive  mat- 
ter relative  to  the  different  varieties  of  poultry  which  he 
had  for  sale,  and  included  colored  cuts,  pictures,  symbols, 
et  cetera,  illustrative  of  the  different  breeds  or  varieties 
of  birds  and  poultry. 

While  at  Des  Moines,  appellee  bought  and  sold  eggs 
and  poultry  in  his  own  name  and  sometimes  in  the  name  of 
Mathew  Mertz.  After  he  moved  to  Lyons,  Iowa,  he  began 
to  advertise  and  carry  on  a  business  similar  to  that  which 
be  sold  to  appellant.  Appellant  claims  that  he  adopted 
and  used  advertising  matter,  illustrations,  catalogues,  et 
cetera,  in  imitation  of  the  catalogues  and  advertising  mat- 
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ter  previously  circulated  b;  him  at  Des  Moines,  and  afto 
be  purcbaaed  appellee's  buslDesB,  good  will,  et  cetera;  and 
tbat  be  contianed  to  bay  eggs  and  poultry  in  tbe  name  of 
Metbew  Mertz,  and  to  advertise  in  bis  name  In  a  Des 
Moines  periodical,  notwithstanding  tbe  fact  tbat  tbe  slid 
ilertz  was  at  the  time  employed  by  appellant  at  Dee  Moinei. 
Tbe  similarity  between  the  advertising  matter,  and  some  of 
the  contents  and  illustrations  used  by  appellee  in  his  cat- 
ologue  and  on  bis  circulars,  teuds  strongly  to  indicate  that 
be  was  seeking  to  thereby  call  attention  to  tbe  fact  that  he 
bad  changed  bis  business  from  Des  Moines  to  Lyons,  Iowa. 

The  definition  of  good  will  adopted  by  this  court  in 
MilUpavgh  Laundry  v.  First  Triational  Bank,  120  Iowa  1, 
is  as  follows : 

"The  advantage  or  benefit  which  is  acquired  by  an  es- 
tablishment, beyond  tbe  mere  value  of  tbe  capital  stock, 
funds,  or  property  employed  therein,  in  consequence  of  the 
general  public  patronage  and  encouragement  which  it  re- 
ceives from  constant  or  habitual  customers  on  account  of 
its  local  position  or  common  celebrity." 

See  also  Bradbury  v.  Welh,  138  Iowa  673. 

Definitions  similar  to  tbe  foregoing  are  adopted  and 
applied  in  the  following  cases :  Kennebec  Water  District  c. 
City  of  WateriAlle,  (Me.)  54  Atl.  6;  Didlake  v.  Roden  Gro- 
cery Co.,  (Ala.)  49  So.  3^;  Bhom  v.  Home  Ins.  Agency, 
(Ark.)  121  S.  W.  29S;  Brotcn  v.  Beminger,  (Md.)  84  Atl. 
79;  Haugen  v.  Sundseth,  (Minn.)  118  N.  W.  666;  Bee  v. 
Eeppenheimer,  (N.  J.)  61  Atl.  843;  White  v.  TroiffbrHgt, 
(Pa.)  64  Atl.  862;  Consolidated  Gaa  Co.  v.  City  of  A'ew 
York,  157  Fed.  849;  Prescott  v.  Bidwell,  (S.  D.)  99  N.  W. 
93,  94;  lAiidemann  v.  Rusk,  (Wis.)  104  N.  W.  119;  Qorion 
V.  Knott,  (Mass.)  85  N.  E.  184;  Cottrell  v.  Babcock  Print- 
ing-Preas  Mfg.  Co.,  (Conn.)  6  Atl.  791;  Williama  v.  Farrand. 
(Micb.)  SO  N.  W.  446;  Ranft  v.  Beim^s,  (111.)  65  N.  E.  720. 
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In  CotUell  V.  Babcock  Printing  Co.,  supra,  the  Bapreme 
Court  of  Connecticat  said: 

"By  purcliflsing  the  good  will  merely,  Cottrell  secured 
the  right  to  conduct  the  old  buslneaa  at  the  old  stand,  with 
the  probability  in  his  favor  that  old  customers  would  con- 
tinue to  go  there.  If  he  desired  more,  he  should  have  se- 
cnred  it  by  poaitive  agreement.  The  matter  of  good  will 
was  in  his  mind.  *  *  *  At  any  rate,  the  express  con- 
tract ia  the  measure  of  his  right;  and,  since  that  conveys 
a  good  will  in  terms,  but  says  no  more,  the  court  will  not, 
upon  inference,  deny  to  the  vendor  the  possibility  of  suc- 
cessful competition,  by  all  lawful  means,  with  the  veudee 
in  the  same  business.  No  restraint  upon  trade  may  rest 
upon  inference.  Therefore,  in  the  absence  of  any  express 
stipulation  to  the  contrary,  Babcock  might  lawfully  eatab- 
lish  a  similar  business  at  the  next  door,  and,  by  advertise- 
ment, circular,  card,  and  personal  solicitation,  invite  all 
the  world,  including  the  old  customers  of  Cottrell  &  Bab- 
cock, to  come  there  and  purchase  of  him,  being  very  care- 
ful always,  when  addressing  individuals  or  the  public, 
either  through  the  eye  or  the  ear,  not  to  lead  anyone  to  be- 
lieve that  the  presses  which  he  ofFered  for  sale  were  man- 
ufactured by  the  plaintiffs,  or  that  he  was  the  successor  of 
the  firm  of  Cottrell  &  Babcock,  or  that  Cottrell  was  not  car- 
rying on  the  business  formerly  conducted  by  that  firm. 
That  he  may  do  this  by  advertisements  and  general  circu- 
lars, courts  are  substantially  agreed,  we  think.  But  some 
have  drawn  the  line  here,  and  barred  personal  solicitation. 
They  permit  the  vendor  of  a  good  will  to  establish  a  like 
business  at  the  next  door,  and,  by  the  potential  instrumen- 
talities of  the  newspaper  and  general  circulars,  ask  the  old 
customers  to  buy  at  the  new  place,  and  withhold  from  him 
only  the  instrumentality  of  highest  power,  namely,  person- 
al solicitation,  •  •  •  Other  courts  have  been  of  the 
opinion  that  no  legal  principle  can  be  made  to  rest  upon 


1162  Darb  r.  Pot  [180  Iowa 

this  dietiDCtion;  that  to  deny  the  vendor  personal  access 
to  old  customers  even  would  put  him  at  such  dtsadvantRge 
in  competition  as  to  endanger  his  suceess;  that  thej  ought 
not,  upon  inference,  to  bar  him  from  trade  either  totally  ot 
partially;  and  that  all  restraint  of  that  nature  mast  come 
from  his  positive  agreement.  And  such,  we  think,  is  the 
present  tendency  of  the  law." 

We  quote  also  from  Fiak  Bros.  Wagon  Co.  v.  La  BeUe 
Wugon  Works,  (Wis.)  52  N.  W.  695: 

"Notwithstanding  the  good  will  of  an  established  and 
euccessfnl  business  may  be  sold  in  connection  with  the  prop- 
erty and  assets,  so  as  to  entitle  the  purchaser  thereof  to 
a  certain  limited  protection,  yet  such  transfer  will  not  o( 
itself  alone  be  sufficient  to  preclude  the  seller  from  enpijt- 
ing  in  a  separate  and  independent  business  of  the  same 
kind,  and  to  solicit  the  customers  of  the  old  businesR.  erert- 
in  the  same  city  or  village,  much  less  in  a  city  or  village 
200  miles  or  more  distant." 

Applying  the  foregoing  anthoritiee  to  the  evidence  in 
this  case,  it  is  our  opinion  that  the  contract  should  not  he 
construed  or  applied  so  as  to  restrain  appellee  from  engaji- 
ing  in  a  similar  business  in  a  city  more  than  200  miles  die- 
tant  from  Pee  Moines.  He  did  not,  by  the  contract,  agrw 
not  to  engage  in  business  again  in  Pes  Moines  or  elsewhere, 
though  probably,  as  an  inducement  to  make  the  contract,  he 
led  appellant  to  so  believe;  but  that  is  of  no  avail  in  this 
case. 

*■  and^trade"'^^  III-     Appellant  charges    appellee  with 

coin^iition :"      unfair  competition,  also.     The  basis  of  this 
n^Bs;  con-  charge  is  the  alleged  attempts  of  appellee 

nnw  loration.  fo  circulate  and  distribute  catalogues  so 
similar  in  shape,  size,  cover  design,  and  general  arrange- 
ment and  appearance,  to  those  formerly  issued  by  him  as 
to  deceive  his  former  customers  and  the  public  generally. 
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It  iB  claimed  that  the  illustrations  of  the  fowls  advertised 
in  his  catalogue  are  similar  to  or  identical  in  color,  vari- 
ety, grouping  and  descriptions  with  those  uaed  by  apfiel- 
lant.  On  the  other  hand,  appellee  maintains  that  the  il- 
lustrations ueed  b;  him  are  of  a  stock  variety,  and  that 
thej  were  purchased  by  him  of  a  publisher  selling  the  same 
to  anyone  desiring  to  buy. 

It  ig  quite  apparent  from  the  evidence  that  appellee  has' 
sought,  in  a  measure,  to  give  the  catalogues  and  advertisini^ 
matter  circulated  by  him  the  same  general  appearance  as 
the  catalogues  and  advertising  matter  formerly  issued  by 
him  and  sold  to  appellant.  The  similarity  of  the  arrange- 
ment, the  illustrations,  et  cetera,  are  well  calculated  to 
call  the  attention  of  his  former  customers  thereto.  It  does 
not  appear  from  the  evidence,  however,  that  he  has  made* 
any  effort,  by  advertising,  correapondeoce  or  personal  solic- 
itation, to  indpce  bis  former  trade  to  believe  that  he  is  eon- 
ducting  the  same  business  at  the  same  place,  or  that  he  haa 
removed  it  therefrom  to  Lyons,  Iowa.  His  stationery  and 
advertising  matter  all  apparentiy  show  correctiy  his  place 
of  business;  but  in  some  of  it,  he  styles  himself  as  "The 
Original  Frank  Foy."  As  above  stated,  much  of  the  busi- 
ness of  appellant  is  done  by  mail,  and  his  catalogues  and 
advertising  matter  are  widely  distributed  throughout  the 
country. 

Appellant  apparently  proceeds  on  the  theory  that  he  is 
entitied  to  the  exclusive  use  of  the  advertising  matter  pur- 
chased by  him  of  appellee,  and  that  any  attempt  on  the  part 
of  the  latter  to  simulate  the  eame  is  a  violation  of  the  con- 
tract under  which  he  purchased  the  business  at  Des  Moines. 
Of  necessity,  persons  advertising  the  breeding  and  raising 
of  identical  birds  and  varieties  of  fowls  would,  if  they 
undertook  to  use  colored  illustrations,  to  «ome  extent  imi- 
tate the  advertising  matter  of  each  other.  Appellee  con- 
veyed to  appellant  "all  catalogues,  stationery  and  advertis- 
ing matter,  which  said  advertising  may  be  continued  as  now 
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run  for  a  period  of  not  to  exceed  two  years,  at  which  time 
the  busineBB  may  be  iacorporated  as  'P.  Foy  Co.' "  The 
two-year  limitation  expired  before  thia  case  was  tried  be- 
low. By  implicatiou  at  least,  the  exclusive  right  of  a{^- 
lant,  if  such  were  intended  by  the  terms  of  the  contract, 
expired  at  the  end  of  two  years  after  its  execotion.  Eanna 
V.  Andrews,  50  Iowa  462.  It  may  be  that  appellant  nn- 
deretood  that  he  was  buying  the  advertising  matter  aad 
bosiueas  of  appellee  in  consideration,  in  part  at  least,  of  ap- 
pellee's agreement  not  to  again  engage  in  a  like  businraa; 
but,  as  no  such  provision  appears  in  the  contract,  and  same 
cannot  be  reformed,  under  the  evidence  before  na,  to  M 
provide,  we  must  be  guided  by  tiie  provisions  thereof,  as 
executed.  . 

Unfair  business  competition  may  consist  of  the  adop- 
tion, imitation  or  simnlation  of  the  advertising  matter  or 
symbols  used  by  another  in  such  a  way  as  tp  mislead  the 
customers  of  a  competitor  and  the  pnblic  into  believing  that 
the  goods  offered  by  him  for  sale  are  ttie  goods  of  anotho-. 
In  Motor  Accessories  Mfg.  Co.  v.  MarshaUtoion  M.  M. 
Mfg.  Co.,  167  Iowa  202,  we  said : 

"It  consists  in  the  conduct  of  a  trade  or  business  in 
Buch  a  manner  that  there  is  an  expressed  or  implied  repre- 
sentation that  the  goods  or  business  of  the  one  man  are 
the  goods  or  business  of  another,  •  •  •  and  appliee 
in  cases  where  one  simulates  the  particular  device  or  btdi- 
bol  employed  by  another  in  such  a  way  as  to  deceive  the 
ordinarily  prudent  person,  thereby  leading  him  to  believe, 
by  the  marks  thus  simulated,  that  the  goods  are  the  goods 
of  another,  and  thus  practicing  a  fraud  upon  the  person 
whose  goodB  he  simulates,  and  upon  the  general  public 
dealing  in  those  goods." 

Also,  in  Sartor  v.  Bchaden,  125  Iowa  696,  we  further 
said: 

"[The  action]  is  all  bottomed  on  the  principle  of  com- 
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mon  business  integrity,  and  proceeds  on  the  theory  that, 
while  the  primary  and  common  use  of  a  word  or  phrase 
may  not  be  exclusively  appropriated,  there  may  be  a  sec- 
ondary meaning  of  construction  which  will  belong  to  the 
person  who  has  developed  it.  In  this  secondary  meaning 
there  may  be  a  property  right." 

While  the  similarity  in  the  appearance  of  the  cata- 
logues and  other  advertising  matter  issued  by  appellee  to 
those  used  by  appellant  is  well  calculated  to  attract  the  at- 
tention of  former  patrons  of  appellee,  and  to  identify  him 
with  the  person  formerly  in  the  same  business  at  T)es 
Moines,  yet  be  does  not  pretend  to  be  conducting  the  same 
business  nor  to  be  in  any  way  connected  therewith.  The 
catalogues  and  advertising  matter  used  by  appellant  were 
purchased  of  appellee  for  use  for  a  limited  period,  and  that 
time  has  expired.  The  advertising  matter,  catalogues,  et 
cetera,  sold  by  appellee  to  plaintff  were  of  appellee's  orig- 
inal production,  and  the  uae  thereof  by  appellant  was,  by 
the  terms  of  the  contract,  for  a  period  of  not  to  exceed  two 
years. 

IV.  It  appears  from  the  evidence  that  appellee  en-- 
gaged  in  business  at  Lyons,  Iowa,  and  put  out  the  cata- 
logues complained  of  within  two  years  after  the  execution 
of  the  contract.  Appellant  claims  damages  in  the  sum  of 
f  15,000,  but  the  trial  court  rightly  found  that  the  evidence 
offered  did  not  furnish  the  necessary  data  for  determining 
the  amount  of  damages,  if  any.  Without  expressing  an 
opinion  upon  the  merits,  or  upon  appellant's  right  to  dam- 
ages, we  refrain  from  passing  upon  this  question,  and 
leave  plaintiff  to  pursue  any  remedy  which  he  may  have 
against  appellee  therefor. 

For  the  reasons  pointed  out,  the  decree  and  judgment 
of  the  lower  court  are — Affirmed. 

Qaynob;  C.  J.,  Wbaveb  and  Psbs-ton^  JJ.,  concur. 


Drake  t.  Bbicknsb 


La  WHENCE  Drake  et  nl.,  Appelleex,  v.  R.  R.  Bbickneb  et  aU 
Appellants. 

EXEOUTIOH:    I>eTy— IndorBement  of  Levy  on  Wilt.    PrlDclple  r«e- 

1  ognlzed  that  It  1b  eHsential  to  a  valid  levy  under  execution  tbtt 
the  eherlff  enter  the  fact  of  levy  upon  the  wrtt  when  such  lerj 
1b  made,  and  that  the  entry  of  such  matters  In  \h»  incumbranec 
book  will  not  aatlafy  this  requirement. 

EXECtlTION:     Levy — EicesBive  Levy.     When  a  5udBment  defenJ- 

2  ant  owns  an  undivided  interest  in  separate  snd  dlstlnrt  tracts 
of  land,  It  le  the  duty  of  a  sberlfl  to  levy  only  upon  the  inter«n 

of  the  defendant  In  that  tract  which  will,  aa  nearly  as  prac- 
ticable, realize  the  exa^t  amount  due  under  the  judgmenL  Held 
that,  under  an  executiou  for  some  |320,  a  lev;  upon  the  defend- 
ant'B  t6,O00  undivided  interest  In  a  tract  of  land.  Instead  o[  a 
levy  upon  the  defendant's  |600  undivided  Interest  in  anothtf 
tract,  was  excessive. 

EXEOUnON:      Sale— Manner,    Conduct    and    Validity — Bales    Bd 

3  Masse.  Principle  recognized  that  a  sale  of  tracts  of  land  n 
ma»»e  which  could  advantageouely  have  been  sold  separately 
may  be  set  aside,  either  by  motion  or  by  proceeding  In  equity. 

EXECUTION:     Sale — Manner,  Conduct  and  Validity— Adjonnusent 

4  — Inadequate  Bids.    A  sheriff,  charged  aa  he  Is  with  the  duty  to 

be  absolutely  fair  and  Impat'tial  between  the  plaintiff  and  de- 
fendant In  execution,  abuses  the  discretion  lodged  in  him  by 
not  sdlournlDg  a  sale  when  tue  bids  on  the  property  are  gio*^ 
inaaeg%ate.    So  held  where  the  property  levied  on,  under  an  si- 

ecution  for  some  f320,  was  worth  f6,OO0,  and  the  highest  bid 
was  fSOO  by  a  stranger  to  the  execution. 

EXECUTION:     Sale— Manner,  Conduct  and  Validity— When  lude- 

5  quale  Bid  NuUlfles  Sale.  The  rule  thiit  a  sale  o(  property  oa  ex- 
ecution for  a  grossly  Inadequate  price  does  not  nece»»arU,y  work 
a  setting  aside  of  the  sale,  dors  not  apply  when  the  sale  Is  ■ 
non-redeemable  one.  ant)  the  Judgment  defendant  has  propertr 
subject  to  execution  other  than  that  levied  upon,  out  of  which, 
had  levy  been  made  thereon,  the  amount  due  on  the  eiecutln 
might  have  been  maile  without  great  disparity  between  bid  and 
the  value  of  the  property.    So  held  where,  under  an  execution 
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tor  some  (330.  property  worUi  |6,000  waa  aold  for  $800,  when 
another  tract  worth  |600  was  Bubjecl  to  execution. 

XiZEOUtlON:      Sale — ^Manner,    Conduct    and    Validity — Inadequate 

6  Price  Conrtilned  wltb  Unfalmess— ESsct.  Inadequacy  of  price, 
plus  clrcumatancea  indicating  a  purpose  on  the  part  of  the  sue- 
cesstui  bidder  to  uuFalrl;  take  advantage  o[  tlie  Judgment  de- 
fendant's financial  embarrassment,  may  be  sufflclent  to  stamp  a 
sale  as  fraudulent. 

EXECUTION:     Bala— Uanner,  Oondnct  and  VaUdity— Sale  Wftbout 

7  KadempUon — Essentials   of   Notice.     Principle   recount  zed   that 

notice  of  the  sale  of  real  estate  on  execution  must  diatlnctlj' 
state  that  aucb  sale  will  be  made  without  the  right  of  redemp- 
tion, wbeu  such  is  the  tact. 

juuOMENT:     Entry,  Etc — Correction,     Principle  recog;nlzed  that, 

8  If  the  entry  of  a  judgment  upon  the  record  book  is  incomplete, 
the  court  has  authority  to  order  a  correction. 

Appeal  from  Winneshiek  District  Court. — W.  J.  Spbinqer, 
Judge, 

Satukday,  June  23,  1917, 

Reiieabing  Denied  Monday,  September  24,   1917, 

Suit  in  equity  to  cancel  and  set  aside  a  BherifF's  sale 
and  to  enjoin  the  execution  of  a  elieriff's  deed.  Decree  aa 
prayed.     Defendant  appeals. — Affirmed. 

E.  W.  Cutting,  for  appellant. 

E.  R.  Acres,  for  appellee. 

Stevens,  J. — The  undivided  one-twentj-flrst  intereat  of 
Lawrence  Drake,  plaintiff  in  this  ease,  in  a  tract  of  227.08 
acres  of  land,  was  sold  on  general  execution  to  satisfy  a 
judgment  for  $319.75  entered  against  Iiim  for  costs  in  a 
criminal  pposecntion.  A  sheriff's  certificate  of  purchase 
was  issued  to  S.  E.  Brickner,  appellant,  who  bid  the  land 
in  at  the  sale  for  |S00.  Shortly  thereafter,  this  suit  was 
commenced  ^.v  T^wrence  Drake  to  set  aside  and  cancel 
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the  Bale  and  enjoin  the  Bheriff  from  executing  and  deliv- 
ering deed  to  the  purchaser.  Some  time  after  the  trial  of 
this  ease,  the  plaintiff  died,  and  his  mother,  administra- 
trix of  his  estate,  and  his  heirs  at  law  were  substituted  as 
plaintiffs  and  appellees  herein. 

It  is  claimed  on  behalf  of  appellee:  (a)  That  no  lerr 
was  in  fact  made  of  the  execution,  for  the  reason  that  the 
sheriff  did  not  make  the  entries  on  the  execution  at  tbe 
time,  as  required  by  statute;  (b)  that  the  levy  was  exces- 
sive; (c)  that  the  price  at  which  plaintiff's  interest  was 
sold  was  grossly  inadequate;  (d)  that  the  transaction  was 
fraudulent  in  law  and  fact;  (e)  that  no  judgment  was  ever 
entered  upon  the  record  book  of  the  clerk's  office  against 
the  defendant  for  costs,  and  that  the  purported  judgment 
upon  which  execution  was  issued  is  wholly  void;  and  (f) 
that  the  land  should  have  been  offered  for  sale  in  smaller 
tracts  instead  of  en  masse,  and  that  a  much  lai^er  qnan- 
tity  was  sold  than  was  necessary  to  satisfy  the  judgment. 
The  trial  court  found  the  interest  of  Lawrence  Drake 
in  the  real  estate  sold  to  be  worth  approximately  |6,0n0, 
and  that  the  sale  and  levy  were  unlawful,  unjust  and  in- 
equitable, and  not  only  a  fraud  in  law,  but  that  same  op- 
erated as  a  fraud  in  fact. 

I.  Section  3965  of  the  Code,  1897,  provides: 
"The  officer  to  whom  an  execution  is  issued  shall  in- 
dorse thereon  tbe  day  and  hour  when  he  received  it,  the 
levy,  sale  or  other  act  done  by  virtue  thereof,  with  the  date 
thereof,  the  dates  and  amounts  of  any  receipts  or  payment 
in  satisfaction  thereof ;  which  entries  must  be  made  at  the 
time  of  the  receipt  or  act  done." 

In  a  legal  sense,  there  can  be  no  levy  on  real  estate  , 
until  the  fact  thereof  is  entered  upon  the  execution.  The 
making  of  required  entries  upon  the  encumbrance  book  is 
not  suiBeienf.     Mtillaney  v.  Cutting,  175  Iowa  547. 

The  clerk  of  the  district  court,  who  issued  the  esecn- 
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tion,  called  as  a  witness  on  b«half  of  the  plaintiff,  testi- 
fied, in  substance,  that  he  made  the  entries  upon  the  en- 
cumbrance book  for  the  deputy  sheriff  to  whom  he  deliv- 
ered the  execution,  and  that  no  entries  then  appeared  upon 
the  execution ;  that  it  was  not  the  custom  to  enter  the  fact 
of  the  levy  thereon  until  final  return  thereof.  When  re- 
called as  a  witness,  he  was  somewhat  uncertain  as  to 
whether  a  memorandnm  of  the  levy  appeared  npon  the  ex- 
ecntion  at  tbe  time  the  entries  were  made  upon  the  encum- 
brance book. 

The  full  return  on  tbe  execution  was  offered  in  evi- 
dence, from  which  it  appears  that  the  date  and  hour  when 
received  by  the  aherift  were  made  a  part  thereof.  The  re- 
turn, in  language  and  form,  has  the  appearance  of  being  a 
continuous,  narrative  statcmrat  of  the  proceedings  unuer 
execution,  and  of  having  probably  been  made  after  the  sale. 

The  deputy  sheriff  to  whom  the  execution  was  deliv- 
ered, and  who  conducted  the  sale,  was  not  called  as  a  wit- 
ness; hence,  the  only  direct  testimony  bearing  upon  the 
question  is  that  of  the  clerk.  It  is  by  no  means  certain 
that  the  entries,  without  which  the  levy  was  invalid,  were 
made  upon  the  execution  as  required  bv  Section  3965. 

II.    The  court  below  held  the  levy  ex- 

2.  ExEcmos:        ces.«ive.     The   statute  prescribing  the  duty 

levj,"  *"**"'*    of  the  officer  levying  an  execution  is  Section 

3970  of  the  Code,  1897,  and  is  as  follows: 

"The  officer  [with  the  execution]  shall  in  all  cases  se- 
lect such  property,  and  in  such  quantities,  as  will  be  likely 
to  bring  the  exact  amount  *  "  '  to  be  raised,  as  nearly 
as  practicable,    •    •     •    " 

The  execution  in  this  case  was  levied  upon  the  undi- 
vided interest  of  Lawrence  Drake  in  a  tract  containinji 
227.08  acres,  which  interest  was  of  the  fair  value  of  |6,0fl0. 
The  land  in  question  was  encumbered  by  the  life  estate  of 
the  mother  of  the  plaintiff  and  of  the  wife  of  appellant. 
Vol.  180  U.— 74 
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The  sheriff  did  not  offer  the  land  for  sale  in  separate  sub- 
divisions or  parcels,  but  onl.v  the  interest  of  the  judgment 
debtor  in  the  whole  tract  was  offered.  The  anioont  of  the 
judgment  appears  to  have  been  bid  by  the  county  attomej". 
but  appellant  offered  fSOO,  and  the  sheriflf  sold  the  land  to 
him  withont  further  bidding. 

It  is  the  contention  of  appellant  that  thesheriff  was 
bound  to  levy  upon  the  undivided  interest  of  the  judgment 
debtor  in  the  whole  tract;  that  he  could  not  sell  his  inter- 
est in  a  subdivision  thereof,  and  that,  even  though  the  ler\ 
was  excessive  and  the  price  obtained  at  the  sale  inadequate, 
the  same  could  not  be  set  aside  on  that  ground  alone.  The 
claim  here  made  is  based  upon  our  holding  in  Jonas  v. 
Weires,  134  Iowa  47,  as  followa: 

"Tbe  plaintiff  had  only  an  undivided  interest  in  the 
tract  of  land  involved,  and  this  interest  was  subject  to  a 
life  estate.  It  would  have  been  impossible  for  the  sheiff 
to  levy  upon  and  ^1]  plaintiff's  undivided  interest  in  a  por 
tion  of  the  tract,  for  plaintiff  was  not  seised  as  a  tenant 
in  common  of  an  undivided  interest  in  each  of  the  parcels, 
but  only  an  undivided  interest  in  the  whole.  A  taiant  in 
common  may  make  a  valid  sale  of  an  undivided  fraction  of 
his  undivided  interest,  but  he  cannot  sell  bis  interest,  or 
any  portion  thereof,  in  a  part  of  the  premises  by  metes  and 
bounds,  because  this  would  interfere  with  his  cotenantB' 
right  of  partition,  and  for  this  reason  an  execution  sale  of 
the  interest  of  a  tenant  in  common  in  a  portion  of  the  prem- 
ises subject  to  the  common  ownership  cannot  be  made." 

It  is  stated  by  appellant  in  his  abstract  that  appellee 
was  the  owner  of  a  like  interest  in  another  tract  composed 
of  several  small  subdivisions,  but  aggregating  117.5  acres. 
It  is  not  quite  clear  from  the  evidence  what  was  the  fair 
market  value  of  the  smaller  tract,  but  it  must  have  been  in 
the  neighborhood  of  112,000.  If  so,  the  interest  of  the  judg- 
ment debtor  was  approximately   wortli  $600.   and   should 
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hare  been  sufficient  to  satisfy  the  judgment  in  question. 

It  has  been  held  in  other  jurisdictions  that,  where  the 
judgment  debtor  is  the  owner  of  an  undivided  intereat  in 
separate  parcels  or  tracts  not  situated  or  used  in  common, 
his  interest  iu  any  one  or  more  parcels  is  subject  to  execu- 
tion and  ma;  be  levied  upon  and  his  interest  in  enough  par- 
cels sold  to  satisfy  the  execution,  but  that  less  than  his 
whole  interest  in  each  parcel  cannot  be  sold.  Freeman  on 
Cotenancy  and  Partition  (2d  Ed.),  Section  216;  Butler  v. 
Roys,  25  Micb.  53;  Starr  v.  Leavitt,  2  Conn.  243. 

It  appears  to  be  the  theory  of  appellant  that  the  tracts 
above  referred  to  were  so  situated  that  it  was  proper,  un- 
der the  holding  in  Jonas  v.  Weires,  supra,  to  sell  the  Inter- 
est of  the  judgment  debtor  in  each  separately.  If  so,  it 
was  the  duty  of  the  sheriff,  if  possible,  to  levy  only  upon 
such  interest  of  the  judgment  debtor  in  property  subject  to 
levy  as  would  be  likely  to  bring  the  exact  amount  to  be 
raised,  as  nearly  as  practicable. 

It  is  the  settled  doctrine  of  this  court 
^  TO^^^^mannet.  that  a  sale  en  masse  of  tracts  of  land  which 
t^?iditr  :'uieg  could  advantageously  have  been  sold  sep- 
arately may  be  set  aside  either  by  motion 
or  proceeding  in  equity.  Boj/d  v.  EUiSf  11  Iowa  97;  White 
V.  Watts,  18  Iowa  74 ;  Bradford  v.  Limpus,  13  Iowa  424 ; 
Lay  V,  Qihhffns,  14  Iowa  377;  Copper  v.  Trust  d  Savings 
Bank,  149  Iowa  336. 

It  has,  however,  been  held  that,  if  the  land  cannot  be 
sold  in  separate  tracts  for  want  of  bidders,  it  is  then  proper 
to  sell  it  en  masse.  Coniiertimt  Mutual  Life  Ins.  Co.  v. 
Brotcn^  81  Iowa  42.  This  right,  however,  is  subject  to  the 
provisions  of  the  statute  hereinafter  referred  to.  It  did 
not  appear,  in  the  cases  referred  to,  that  the  debtpr  pos- 
sessed other  property  subject  to  levy. 

It  would  seem  that  the  interest  of  Lawrence  Drake  in 
the  smaller  tract  should  have  been  sold  for  enough  to  sat- 
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iafy  a  judgment  of  $319.75,  but  if  the  sherifE,  at  the  time 
of  levjiDg  the  execution,  believed  his  interest  in  the  smaller 
tract  insufficient,  then  he  might  have  levied  upon  both  the 
227.08-acre  tract  and  the  117.5-acre  tract  and  offered  them 
for  Bale  separately,  the  smaller  first,  and,  if  it  brought  enffi- 
cient  to  satisfy  the  judgment,  then  the  lev;  would  be  re- 
leased upon  the  larger  tract ;  but  it  is  our  conclusion  thai, 
notwithstanding  the  fact  that  the  judgment  debtor  owned 
only  an  undivided  interest  in  the  tract  levied  upon,  yet,  a 
he  possessed  other  property  sufficient  to  satisfy  the  execu- 
tion, the  same  should  have  been  levied  upon  and  first  of- 
fered for  sale,  and  that  the  levy  was  excessive. 

III.     Section  4029   of  the  Code,  1897, 

4,  EzEconoH:       authorizes  the  sheriff  to  adjourn  a  sale  on 

eondnct  and       execution    where  there  are  no  bidders,  or 

Tflllaitf  :     sa-  ■ 

i^uI^°tt"bnS'  *''**"  *'**  amount  offered  is  grossly  inade- 
quate, or  when  from  any  cause  the  sale  is 
prevented  froni  taking  place  on  the  date  advertised.  The 
discretion  of  the  sheriff  as  to  adjournment  should  be  exei- 
cised  with  a  fair  and  impartial  regard  as  to  the  interests 
of  all  parties  concerned,  and  where,  on  the  day  fixed,  there 
are  no  bidders  at  all,  or  when  the  amount  bid  is  grossly 
inadequate,  he  shall  ordinarily  postpone  the  same.  Saort- 
■  zell  V.  Martin,  16  Iowa  519.  The  discretion  herein  vested 
in  the  sheriff  should  be  exercised  with  a  fair  and  impartial 
attention  to  the  interest  of  all  parties  concerned,  and  a 
failure  to  do  so  may  be  ground  for  setting  aside  the  sale. 
Copper  V.  Trust  d  Savings  Bank,  supra.  It  was,  therefore, 
not  only  the  duty  of  the  sheriff  to  levy  only  upon  snch  prop- 
erty as  would  be  likely  to  bring  the  amount  to  be  raised, 
but  also  to  adjourn  the  sale  if  the  amount  bid  was  grossly 
inadequate.  The  value  of  the  interest  levied  upon,  m 
above  stated,  was  approximately  $6,000.  It  was  sold  for 
the  insignificant  sum  of  $800.    This  would  seem  to  have 
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been  a  case  in  Vtich  the  discretion  of  the  sheriff  should 
have  been  invoked  and  the  sale  adjourned. 

It  is  true  that  this  court'  has  held  that 
0-  EiBcuTio-v:        mere  inadequacy  of  price  does  not  necessa- 
TarwiS'when    ^''^  render  the  sale  voidable,  but,  as  was 
^SSS^'wiel^     said   in   Mullaney   v.    Cutting,   supra,   this 
holding  rests  in  part  upon  the  fact  that  the 
sales  under  consideration  were  subject  to  redemption.     In 
this  case,  tlie  judgment  under  which  the  execution  was  is- 
sued had  been  appealed  from,  and  tlte  judgment  debtor  had 
no  right  to  redeem  from  the  execution  sale.     It  has  been 
held  that: 

"The  holder  of  a  judgment  is  not  to  be  deprived  of 
his  right  to  satisfy  his  judgment  out  of  the  property  of 
the  judgment  debtor  because  the  only  property  which  he 
can  find  is  an  indivisible  parcel  greatly  exceeding  in  value 
the  aujuunt  of  the  judgment;  nor  is  there  any  fraud  in  bid- 
ding only  the  amount  of  the  judgment  and  costs."  Jonas 
c.  Weires,  supra. 

This  case,  however,  is  distinguished  from  the  cited  case 
by  the  fact  that  the  judgment  debtor  was  possessed  of  other 
property  subject  to  levy,  out  of  which  the  judgment  could 
have  been  satisfied.  In  exercising  the  discretion  required 
of  a  sheriff  acting  with  an  impartial  regard  to  the  interests 
of  all  parties  concerned,  the  sale  might  well  have  been 
adjourned  to  a  later  date  by  him. 

IV.  As  above  stated,  the  court  found  the  levy  "un- 
lawful, unjust  and  inequitable  •  •  •  and  not  only  a 
fraud  in  law,  but  that  same  operated  as  a  fraud  in  fact." 
It  is  quite  earnestly  contended  by  counsel  for  appellant 
that  this  finding  was  not  sustained  by  the  evidence. 

It  appears  from  the  evidence  that  ap- 
Mir:  [Danner,     pellant  married  the  sister  of  plaintiff,  who 

conduct   ■nfl  '                                                                   "^ 

TftiMitT :  in«ae-  jg  tj,e  owDcr  of  an  undivided  interest  in  the 
quate  price  com- 

ftiraeii^'''er-''"  ^^"''^  ^*^^^>  *'*''*'  'Shortly  prior  to  the  sher- 

'  '***■  iff's  sale,  appellant  employed  an  attorney  to 
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procure  for  him  an  assignment  of  several  small  judgmeiti 
against  the  plaintiff;  that,  on  the  morning  of  the  day  of 
the  sale,  the  said  attorney  ordered  out  an  execution  in 
three  judgments  against  plaintiff  and  placed  the  same  in 
the  hands  of  the  sheriff ;  that  the  county  attorney  and  him- 
self were  bidders  at  the  sale;  that  plaintiff  had  seired  a 
brief  term  in  the  penitentiary  and  was  not  possessed  of  good 
credit  in  the  community  where  the  land  is  situated ;  tliat  he 
did  not  know  that  he  was  not  entitled  to  redeem  from  the 
sheriff's  sale;  that  he  had  made  an  effort  to  borrow  Ha 
money  to  pay  the  judgment,  offering  to  pledge  his  intei«Bt 
in  the  land  for  that  purpose,  but  that  be  was  unable  to  make 
a  loan  in  an  amount  sufficient  to  satUfy  the  several  jndg- 
menta  against  him. 

Numerous  witnesses  were  called  on  behalf  of  appellant 
to  testify  to  the  market  value  of  the  land  and  its  value  as 
security  for  a  loan.  It  also  appears  from  the  evidoice  that 
appellant  probably  knew  that  plaintiff  could  not  raise  the 
money  with  which  to  satisfy  the  judgment,  and  that  be  did 
not  have  the  right  to  redeem  from  the  sheriff's  sale.  The 
evidence  does  not  show  that  appellant  was  instrnmeotal 
in  causing  execution  to  be  issued  on  the  old  judgment  far 
costs,  but  it  does  show  that  he  was  deputy  clerk  of  the  dis- 
trict court  at  the  time  the  costs  were  taxed. 

The  court,  in  Copper  v.  Ti-ust  d  Savings  Bank,  myn. 
reiterated  the  prior  holding  of  the  court  that  gross  inad- 
equacy of  consideration,  while  insufficient  in  itself  to  JQ^ 
lUy  the  setting,  aside  of  the  sale,  nevertheless  may  be  a 
"very  important  fact  in  connection  with  other  circumstance 
tending  to  estublish  fraud,  either  actual  or  consfmctiTe. 
Where  other  circumstances  are  shown  which  excuse  the 
plaintiff's  failure  to  redeem,  gross  inadequacy  of  consid- 
eration may  be  sufficient  to  establish  an  inference  of  fraud." 

Again,  in  Fortin  v.  Sedgicick,  133  Iowa  233,  the  court- 
said: 
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"Even  in  the  abeenee  of  other  circumstances  charac- 
terizing the  case,  the  enormoua  disproportion  between  the 
valne  of  the  ])roi>erty  sold  and  the  Bnm  to  be  raised  is,  in 
itself,  ground  from  which  the  inference  of  fraud  is  legit- 
imate." 

"From  the  cases  here  cited  we  may  draw  the  general 
conclusion  that,  if  the  inadequacy  of  price  is  so  gross  as  to 
shock  the  conscience,  or  if,  in  addition  to  gross  inadequacy, 
the  purchaser  has  been  guilty  of  any  unfairness,  or  has  tak- 
en any  undue  advantage,  or  if  the  owner  of  the  property 
or  party  inter^ted  in  it  has  been  for  any  other  reason  mis- 
led or  surprised,  then  the  sale  will  be  regarded  as  fraudu- 
lent and  void,  or  the  party  injured  will  be  permitted  to  re- 
deem the  property  sold.  Great  inadequacy  requires  only 
slight  circumstances  of  unfairness  in  the  conduct  of  the  par- 
ty benefited  by  the  sale  to  raise  the  presumption  of  fraud." 
Oraffam  v.  Bnrgesa,  117  U.  8.  192. 

It  is  also  claimed  by  appellant  that  notice  was  served 

opon  the  plaintiff  of  the  execution  sale;  that  he  did  not 

attend,  and  that  he  made  no  effort  at  the  sale  to  protect  his 

interest.     The  evidence  quite  satisfactorily  shows  that  he 

was  unable  to  raise  funds  with  which  to  pay  the  judgment 

and  thereby  prevent  the  sale,     \^'e  do  not  find  copy  of  the 

notice  in  the  record,  but,  as  plaintiff  testified  that  he  did 

not  know  that  the  appeal  destroyed  his  right  of  redemption, 

it  may  be  assumed  that  the  notice  did  not  apprise  him  of 

that  fact. 

It   was   held,   in   Mullaney  v.   Cutting, 

supra,  that  it  is  the  very  essence  of  a  notice 

7.  ExicorioN :       *>f  Sale  that  it  state,  where  that  is  the  fact, 

coiTiiuct'"""'     that  the  sale  will  not  be  subject  to  the  right 

without  reflpmp-  01  redemption, 

(Ion:  "BBmtlala  „  .  ,  ,.  .  >  .,  .       , 

of  noticB.  \\  ithont  diBcnssing  the  evidence  in  de- 

tail, but  viewing  the  same  in  the  light  of 
the  authorities  cited,  we  reach  the  conclu- 
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8ion  that  there  were  other  facts  aad  circnmstances  besidet 
mere  inadequacy  of  price  that  should  be  considered  by  the 
court,  and  that  the  sale  was  properly  set  aside  and  the 
sheriff  permanently  enjoined  from  executing  a  deed  to  the 
purchaser. 

V.  Id  view  of  the  conclusion  reached 
8.  nrpeMKir:  upon  the  Other  qnestiouB  involved,  it  is  not 
rorrecUooi '  uecessarv  to  pass  upon  the  questions  as  to 
wbettier  the  judgment  was  properly  entered 
upon  the  record  book.  If  the  entry  upon  the  record  book 
was  incomplete,  the  court  bad  authority  to  order  the  cor- 
rection thereof.     Lambert  v.  Rice,  14^  Iowa  70. 

It  is  our  coDclu»ioD  that  the  judgment  of  the  lover 
court  should  be,  and  is, — Affirmed. 

Qaynor,  C.  J.,  Wkavkh  and  Preston,  JJ.,  concnr. 


E.  C.  Pish,  Appellant,  v.  E.  C.  White  et  al.,  Appellees. 

OOBPOBATIOMS:    Transfar  of  Bluur«!i — Stock  Issued  for  Othei  Hub 

1  Money — VIoUtioii  of  BUtmto— Frand — EaBclsrion.  The  sale,  hy 
the  original  Incorporators,  of  corporate  shares  or  stock  which 
have  been  Issued  for  property  o(fter  tJuin  monev,  to  one  Igno- 
rant of  such  fact,  Is  of  Itself  a  representation  tbet  sucb  shana 
vere  Issued: 

(1)  Only  after  due  application  bad  been  made  to  the  eieco- 
live  council  for  permission  to  so  Issue; 

(2)  Only  after  due  appralBement  of  such  propert]'  bj  said 
council; 

(3)  Only  after  the  eald  council  had  authorized  said  fssuance: 

(4)  Only  In  the  amount  so  authorized. 

Section    1841-b,   Code   Supplement,    1913.     And   It  such  Tepr«- 
gentatlon  be  false,  a  rescission  of  the  sale  may  be  bad. 

OOBFOBATIONS:     Shares  of  Stock — IsGnanca  toz  Property  OtlMi 

2  Than  Money — Conditions.  Stock  Issues  to  tbe  amount  of  the 
money  invested  in  a  partnersliip  whose  Keneral  assets  were 
turned  over  to  the  corporation  are  anauttaorlzed.  without  ob- 
taining the  consent  oE  the  executive  council  to  sucb  issue  aner 
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due  application  to  and  appraisement  by  such  council.    Section 
1641-b,  Code  Supplement,  1313. 

OOBPOEATIONS:     SlwrM  of  Stock— FoU  Faynunt  to  OoqMTatlon 

3  — Boxden  of  Proof.  One  contending  that  aliares  of  stock  were 
Issued  only  after  full  payment  In  mone;  or  Its  full  equivalent 
to  tire  corporation  boa  the  burden  to  so  show. 

COBFOEATIONS:      Transfer    of    Staarea— Sales— Fraud— Evldanee. 

4  Evidence  reviewed,  with  reference  to  alleged  false  representa- 
tion concerning  the  financial  conditfon  of  a  corporation  and 
attending  a  aale  of  stock,  and  held  to  present  a  Inry  question. 

Appeal  from  Polk  District  Court W.  H.  McHkney,  Judge. 

Tuesday,  May  22,  1917. 

Rbheabinq  Denied  Monday,  Septeubbb  24,  1917. 

Action  at  law  to  recover  damngea  alleged  to  have  been 
occasioned  by  the  fraud  and  deceit  of  the  defendants  in  the 
Bflle  to  plaintiff  of  certain  shares  of  corporate  stock.  There 
was  a  directed  verdict  and  judgment  for  defendants,  and 
plaintiff  appeals. — Rcverged  and  remanded. 

J.  0.  ilyerly,  tor  appellant. 

W.  L.  Ryan,  for  appellees. 

Weaver,  J.— The  defendants  are  moth- 

1.  coapoRATioNa :    er  and  eon.    Prior  to  the  dealings  between 

Bh&res:  Block     them  and  the  plaintiff  which  are  the  snb- 

ISBUco  for  other  ^ 

lioiat™n"o?  ■      J''*^*-    "^^   *'''^   controversy,    the   son,    A.    C. 

refltlmion'""'^ '  ^^  lii^e'  entered  into  partnership  with  one 
(Mine  for  the  manufacture  and  sale  of  ice 
cream  cones.  Cline,  who  claimed  to  have  invented  a  ma- 
chine for  the  making  of  the  cones,  undertook  on  his  part 
to  secure  a  patent  for  his  invention,  which,  when  issued, 
was  to  become  the  property  of  the  partnership,  together 
with  all  the  tools,  nuxiliaries  and  furniture;  also  to  build 
and  complete  four  additional  machines.    White  undertook 
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on  his  part  to  furnish  $5,000  in  mooey,  payable  |2,500 
down  and  an  equal  share  at  a  later  date.  The  money  to 
meet  this  obligation  on  White's  part  was  apparently  fur 
nished  or  advanced  by  his  mother,  who  seems  thereafter 
to  have  had  an  active  baud  in  the  management  of  the  bun- 
nesB.  A  year  or  more  after  the  formation  of  the  partner- 
ship, the  business  was  incorporated  under  the  name  of 
the  AmeriCone  Company.  The  limit  of  authorised  capital 
is  not  stated,  but  shares  of  stock  to  the  amount  of  |15,0IXt 
were  issued  as  follows :  50  shares,  or  f 5,000  par  value,  to 
Cline  for  his  rights  as  inventor  of  the  machine  and  for  the 
machinery,  tools  and  proi>erty  furnished  by  bim ;  a  lite 
amount  to  A.  C.  White  to  cover  the  amount  be  had  con 
tributed  to  the  partnership;  and  the  remainder  to  E.  C 
White  to  cover  the  amount  of  other  money  she  had  contrib- 
uted to  the  business.  Whether  this  money  was  advanced  by 
her  before  or  after  the  incorporation  is  by  no  means  de&r, 
the  evidence  being  such  that  a  jury  might  easily  find  either 
way  upon  the  question.  Sirs.  White  aays  the  money  urent 
into  the  new  machine  and  running  expenses.  She  farther 
says  that  a  good  share  of  it  was  ex[)ended  in  experimeDtinf; 
and  in  salaries.  It  should  be  said  here  that,  b^inning 
at  a  time  not  clejirly  shown,  Cline  began  the  constrnction 
of  a  new  and  larger  machine,  and  that  the  necessary  casli 
expense  of  it  was  supplied  by  the  Whites,  and  this  in  the 
machine  to  which  the  witness  refers.  No  money  was  in 
fact  paid  into  the  company  treasury  when  the  stock  was  is- 
sued, nor  was  any  appraisement  of  the  property  and  assets 
taken  for  the  stock  made  by  or  for  the  state  executive  coon- 
cil,  nor  any  application  made  to  said  council  for  leave  to 
issue  paid-up  shares  of  stock  therefor,  as  the  statute  re- 
quires. Bee  Code  Supplement,  1913,  Section  1641-b.  Be- 
fore the  corporate  business  had  proceeded  very  far,  diffw- 
euces  arose  between  Oline  and  the  Whites,  which  ended  in 
his  withdrawal  from  the  concern,  taking  out  with  him  tbe 
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new  macliine  and  returning  bie  50  shares  of  stock.  No  pat- 
ent has  ever  been  issued  apoD  these  machines,  but  an  appli- 
cation therefor  was  pending  at  the  time  of  the  trial  below. 
The  incorporation  was  had  in  the  early  part  of  the  year 
1914.  In  the  summer  of  that  year,  the  plaintiff,  a  former 
intimate  friend  of  the  Whites',  then  residing  in  Or^on, 
came  to  Des  Moines,  and  while  there,  learned  something 
about  the  enterprise  in  which  the  Whites  were  engaged. 
After  plaintiff's  return  to  Oregon,  there  was  some  corre- 
Rpondence  between  him  and  A.  C  White,  in  the  course  of 
which  plaintiff  suggested  an  inclination  on  his  part  to  buy 
one  of  the  cone- making  machines  and  attempt  to  build  up 
a  business  in  the  west.  This  developed  into  negotiations 
looking  to  the  return  of  the  plaintiff  to  Des  Moines  and  the 
purchase  by  him  of  an  interest  in  the  Ameri-Cone  Company. 
An  indefinite  and  more  or  less  tentative  arrangement  was 
agreed  upon,  and  plaintiff  returned.  He  Bays  that,  when  he 
first  met  defendants  at  this  time,  they  showed  him  the  com- 
pany's books  and  records,  together  with  a  statement  show- 
ing the  assets  of  the  company,  over  and  above  liabilities,  to 
be  over  fl3,000.  In  a  letter  previously  written  him  by 
A.  C.  White,  it  was  stated  that  they  had  "baked  over  five 
million  cones  this  year  and  could  have  baked  more  had  we 
not  put  in  our  time  building  the  new  machine."  He  also 
'Sflid,  "Now  if  you  want  to  go  into  the  cone  business,  I 
would  like  to  have  you  for  a  partner,  and  I  know  that  we 
would  work  tf^ether  so  that  we  would  both  get  rich."  In 
their  interview  after  plaintiff's  return,  the  evidence  re- 
veals very  little  in  the  way  of  definite  or  specific  repre- 
Reotations  of  fact  by  the  defendants,  but  it  is  reasonably 
clear  that  they  impressed  plaintiff  with  the  belief  that  the 
company  was  financially  sound,  with  a  promising  business 
and  a  favorable  outlook  for  the  future.  The  result  was 
that  plaintiff  took  3  shares  of  the  stock,  paying  therefor 
fSOO,  and  very  shortly  afterwards  he  took  and  paid  for  9 
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other  shares  at  the  same  rate.  At  this  time,  the  defendantB 
were  respectively  president  and  secretary  of  the  company. 
The  certificate  for  the  first  3  shares  was  delivered  to  him, 
and  the  certificate  for  the  remainder  was  made  ont,  but 
left  in  the  company's  stock  book,  from  which  plaintiff  did 
not  remove  It,  though  he  had  the  opportunity.  A  few 
months'  experience  led  plaintiff  to  the  conclusion  that  the 
fauainess  was  a  failure,  and  that  the  stock  which  he  had  pur- 
chased was  of  little  value,  and,  claiming  that  be  had  beta 
deceived  by  the  defendants,  he  withdrew  from  the  concern 
and  brought  this  action  to  recover  damages,  tendering  a 
return  of  the  stock  issued  to  him.  The  defendants  deaj 
all  allegatioua  of  fraud  and  deceit,  and  allege  that  plain- 
tiff bought  the  stock  with  full  knowledge  and  notice  of 
the  fact»  concerning  its  issuance  and  the  actual  condition 
of  the  business.  At  the  close  of  the  trial,  the  defendant! 
moved  for  a  directed  verdict  in  theic  favor,  on  the  ground 
that  the  evidence  was  insufficient  as  a  matter  of  law  to  sot- 
tain  a  verdict  for  the  plaintiflf.  The  court  adopted  this 
view,  and  verdict  and  judgment  were  entered  accordingly. 
Did  the  trial  court  err  in  holding  as  a  matter  of  law 
that  there  had  been  an  entire  failure  of  proof  on  ptaintiFs 
part?  We  think  this  must  be  answered  in  tlie  afflrmatiTe: 
We  reach  this  conclusion  on  the  following  grounds: 

I.     It  appears  without  dispute  that  the 
2.  cooFDBiTioNs :    shares  of  stock  were  issued  without  author 

dharcB  of  stock : 

isBirani-e  for       jty.    The  offer  of  such  stock  for  sale  waa  m 

firopertj  other  •' 
cSSditioM*' '  '^^^'^  *  ^^"'^  representation  that  the  shares 
had  been  issued  in  accordance  with  law  and 
that  the  amount  thereof  had  been,  in  good  faith,  paid 
into  the  company's  treasury.  Sykes  v.  Pure  Food  Oder 
Co.,  157  Iowa  601.  That  such  representation  was  nntnie 
ia  not  denied.  The  fact,  if  it  be  a  fact,  that  the  defend- 
ants put  an  amount  of  money  equal  to  the  par  value 
of  the  stock  into  the  original  partnership  or  partnership 
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business  is  no  answer  to  the  proposition  that  the  stock 
was  issued  without  authority.  What  the  partnership 
turned  over  to  the  corporation  was  not  the  money  which 
the  partners  had  Fnvested,  but  the  property  for  which  that 
money  or  a  part  thereof  had  lieen  expended.  Indeed,  so 
far  as  Cline's  stock  was  concerned,  he  does  not  appear  to 
have  paid  a  dollar,  except  in  the  form  of  a  more  or  lesa 
nebulous  prospect  of  a  patent  not  yet  granted,  and  his 
labor  (the  amonnt  and  value  of  which  is  not  shown)  in  the 
coDstruction  of  the  baking  machines.  The  property  turned 
in  as  payment  for  the  defendants'  stock  may  have  been 
worth  what  the  defendants  had  put  into  it  and  what  they 
had  paid  for  "exiieriments,"  "salaries"  and  running  ex- 
penses; but,  if  ordinary  human  obseriation  and  experience 
be  any  criterion,  it  was  worth  much  less.  But  in  any 
event,  the  burden  of  proving  that  the  stock  issued  repre- 
sents full  payment  therefor — not  to  the  partnership  but  to 
the  corporation — in  money  or  its  full  equiv- 
8.  cospoBiTioNH :  "lent,  was  upon  the  defendants.  The  only 
rSri"'^"™t'"* '  answer  made  by  counsel  to  this  ground  of 

to  lorpbratlon ;  ,       ,,       ,       ,,     , 

burden  o(  proof,  complaint  IS  that,  whatever  be  the  truth  in 

tills  rcHpect,  the  facts  were  known  to  the 
]>Iaintiff  at  the  time  he  purchased  the  stock.  Thia,  how- 
ever, is  not  conceded  by  the  plaintiff,  nor  is  it  conclusively 
proved.  If  plaintiff's  contention  at  this  point  be  true,  it 
was  hie  undoubted  right  to  tender  a  return  of  the  stock 
and  demand  repayment  of  the  purchase  money,  and  this 
would  he  none  the  less  true  though  the  corporation  as  he 
found  it  was  entirely  solvent  and  held  property  equal  to 
or  in  excess  of  all  its  liabilities,  including  its  capital  stock. 
We  regard  it  as  very  flear  that  upon  this  issue  defendants 
were  not  entitled  to  a  direi'ted  verdict. 
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II.     Upon   the  other  question  of  false 

4.  CoBPouTioMa ;     representatioua  eoncemmg  the  business  and 

Ehares;  sale*:     financial    Condition    of    the    companv,    the 
fraufli   evi- 

flenee.  caae  for  the  plaintiff  is  much  less  clear,  hot 

it  is  not  without  evidence  in  its  support 
For  example,  in  a  letter  h,y  A.  C.  White  stating  hia  desire 
to  have  plaintiff  come  into  the  busineps,  he  stated,  as  we 
have  already  quoted,  that  the  company  had  baked  over 
5,000,000  cone3  and  coiild  have  turned  out  more,  hut  f«r 
the  time  which  had  been  spent  in  building  the  new  machine. 
This  the  plaintiff  could  rightfully  regard  as  a  representa- 
tion of  the  amount  of  business  done  by  the  company  in  the 
first  year  of  its  existence,  but  Mrs.  White  testified  on  the 
trial  that  the  cones  3old  were  "perhaps  a  couple  of  thou- 
sand." The  selling  price  of  cones,  as  stated  in  the  ab- 
stract, was  13.50  per  thousand.  At  this  rate,  a  production 
of  5,000,000  cone»  would  indicate  a  business  of  |17,500,  as 
against  the  wholly  negligible  amount  of  |7  in  actaal  saleti. 
Plaintiff  also  testified  that  defendants  represented  to  him 
that  the  stock  was  selling  at  par,  while  we  think  it  a  fair 
inference  from  the  entire  record  that  none  of  the  stock  had 
ever  been  sold  at  any  price.  It  is  true  that  defendants 
claim,  and  there  is  evidence  tending  to  show,  that  they  sub- 
mitted to  plaintiff  their  books  and  made  full  disclosure  to 
him  of  the  condition  of  the  company  and  its  business.  To 
some  extent  these  claims  are  admitted  by  plaintiff,  hut  biB 
admissions  are  not  so  broad  as  to  take  this  issue  from  the 
jury. 

What  we  have  said  sufficiently  indicates  that  the  mo- 
tion for  a  directed  verdict  in  defendants'  favor  should  have 
been  denied.  For  the  error  in  sustaining  the  motion,  the 
judgment  below  is  reversed  and  the  cause  will  be  remanded 
to  the  district  court  for  a  new  trial. — Reversed  and  rt- 
twfflTwfed. 

Gaynor,  O,  J.,  Prestos  and  Stkvbns,  JJ., 
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Alex,  Foxtaxa,  Appellee,  v.  Fort  Dodge,  Des  Moines  & 
Southern  Railroad  Company,  Appellant. 

RAILBOADS:  Accidents  at  CroaaliifCB — Kegllgence — Evidence.  Evi- 
dence reviewed,  and  beld  to  present  a  Jury  guestlon:  (a) 
Whether  plaintiff,  Injured  on  a  crosBing,  was  guilty  of  contrib- 
utory negligence;  and  (b)  Whether  defendant  was  guilty  of 
negligence  Is  operating  the  car  at  a  higb  rate  of  speed. 

Appeal  from  Polk  District  Court. — William  H.  Atbbs, 
Judge. 

TuEsiiAY,  May  22,  1917. 

Rehbarino  Denied  Monday,  Sbptember  24,  1917. 

Action  to  recover  (lanmgen  for  personal  injuries  sus- 
tained by  plaintiff  as  the  result  of  the  collision  of  one  of 
defendant's  fars  with  an  automobile,  in  wUicIi  plaintiff  was 
riding  with  another  person.  The  accideiit  hapjiened  Jan- 
uary 10,  1915.  The  automobile  was  struck  by  a  nortb- 
bound  ear  on  defendant's  track,  and  it  is  claimed  by  plain- 
tiff that  the  automobile  had  stopped  when  it  was  upon  the 
railway  track.  Plaintiff  alleged  that  he  sustained  a  double 
fracture  of  the  lower  jaw  and  other  bruises  and  injuries; 
that  he  has  suffered  mental  and  physical  pain  and  loss  of 
wages.  There  was  a  trial  to  a  jury,  and  a  verdict  and 
judgment  for  plaintiff  in  the  sum  of  1925.  Defendant  ap- 
peals.— Affirmed. 

George.  E.  Hine,  S.  R.  Dyer,  J.  W.  Jordan,  and  W.  R. 
Dyer,  for  appellant. 

ThoDtaa  J.  Guthrie,  Sfiller  if  WaHiii(fford.  and  Oliver 
H.  Miller  for  appellee. 
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Teieston,  J. — Plaintiff  alleged  that  de- 
accid^ui"at  femiant  was  negligent  in  the  following  pa^ 
^M^Me :  ticulars :  First,  in  operating  itd  car  at  the 
highway  crossing  where  the  automobile  wu 
struck  at  a  high  and  dangerous  rate  of  speed;  second,  in 
approachiug  the  crossing  without  giving  the  signals  re- 
quired by  law ;  and  third,  in  not  maiutaiuing  a  proper  and 
safe  crossing  at  said  point,  in  that  it  failed  to  have  the 
same  properly  planked  with  boards  of  sufficient  length,  and 
failed  to  ha^e  sufficient  boards  between  the  rails,  and  failed 
to  have  an  approach  to  the  rails,  all  of  which  caused  the 
automobile  to  become  stalled  upon  the  railway  track  when 
the  wheels  went  down  between  the  rails,  and  the  engine 
of  the  automobile  died.  The  answer  of  the  defendant  was 
in  general  denial,  and  also  pleading  that  plaintiff  was 
guilty  of  contributory  negligence. 

The  principal  argument  of  appellant  in  this  court  is 
that  the  plaintiff  was  guilty  of  contributory  negli^nce, 
and  that,  had  he  exercised  ordinary  care,  and  used  his 
senses  of  sight  and  hearing,  there  being  nothing  to  obstroct 
his  view  at  the  crossing,  he  would  not  have  failed  to  pee 
the  approaching  car  in  time  to  avoid  the  accident  aad  in- 
juries; and  that  the  proximate  cause  of  his  injuries  and 
damage  was  not  the  alleged  negligence  of  the  defendantj 
but  the  plaintiff's  own  acts  and  negligence. 

No  evidence  was  introduced  on  behalf  of  the  defendant. 
There  was  some  conflict  in  the  testimony  of  plaintiff's  wit- 
nesses, and  doubtless  some  of  the  testimony  is  exaggerated 
to  some  extent.  The  credibility  of  the  witnesses  was  for 
the  jury,  and  we  think  the  question  of  defendant's  negli- 
gence in  operating  the  interurban  car  at  the  time  in  qne»- 
tion,  whether  it  was  at  a  high  and  dangerous  rate  of  speed 
under  the  circumstances,  whether  signals  were  given, 
whether  the  defendant  maintained  a  proper  crossing,  and 
whether  plaintiff  was  guilty  of  contributory  negligence  was 
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for  the  jury,  And  that  the  verdict  is  sustained  by  the  teati- 
mony. 

Without  going  into  the  evidence  aa  to  the  three  alleged 
grounds  of  negligence,  it  is  enough  to  say  that  there  was 
evidence  to  sustain  all  three  grounds,  and,  unless  it  be 
held  that  plaintiff  was  guilty  of  contributory  negligence, 
then  the  jury  could  have  found  that  the  negligence  alleged 
was  the  proximate  cause  of  the  injury.  As  said,  the  prin- 
cipal ground  relied  upon,  apparently,  in  this  court  for  a 
reversal,  is  the  alleged  contributory  negligence  of  the  plain- 
tiff. It  is  true,  as  contended  by  appellant,  that  plaintiff 
could  have  seen  up  the  track  from  the  crossing  some  2,000 
OP  2,036  feet,  and  if  that  was  all  there  was  to  it,  there 
would  be  force  in  appellant's  contention;  but  there  is 
evidence  tending  to  show,  and  from  it  the  jury  could  have 
found,  that  the  automobile  engine  died,  as  the  witnesses 
put  it,  when  on  the  railroad  track.  The  automobile  side 
curtains  were  up,  also  the  wind  shield,  and  plaintiff  was 
attempting  to  unbutton  the  curtains  to  get  out  when  be  was 
struck  by  the  intcrurban  car.  The  testimony  is  that  he 
took. hold  of  the  curtains  to  open  the  door  for  getting  out, 
and  could  not  see  anything  more,  for  that  "knocked  him 
nut,"  as  he  puts  it.  It  would  not  take  the  interurban  car 
very  long  to  go  2,036  feet,  going  at  the  rate  of  45  miles  an 
hour.  There  is  testimony  tending  to  show  that  the  parties 
in  the  automobile  were  noticing  up  the  track  when  ap- 
proaching the  crossing  in  question. 

The  place  where  plaintiff  was  injured  was  the  first 
highway  crossing  south  of  Oratabor,  a  small  mining  village 
OD  defendant's  line  of  road  in  Polk  County.  Counsel  for 
appellant  and  appellee  do  not  agree  exactly  as  to  the  state- 
ment of  the  facts  shown  by  the  record,  each  taking  the 
view  most  favorable  to  his  contention.  If  the  evidence  was 
as  contended  by  appellant,  and  the  jury  had  so  found,  a 
finding  for  the  defendant  would  have  been  sustained;  and 
Vol.  ISO  lA.— 75 
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80,  too,  if  as  contended  by  appellee.  We  shall  set  out  the 
record  in  a  general  way,  without  going  too  much  into  de- 
tail. It  appears  that,  at  Oralabor,  the  tracks  of  the  Chi- 
cago &  Northwestern  Railway  run  north  and  south,  and 
just  east  of  said  tracks  and  parallel  thereto  are  the  inter- 
urban  tracks  of  the  defendant  company.  The  defendant's 
tracks  at  this  point  consist  of  a  main  track,  juat  east  of 
which  is  a  switch  track.  Some  275  or  300  feet  south  of  the 
Northwestern  depot  at  Oralabor  is  the  public  highway,  run- 
ning east  and  west,  and  the  crossing  at  which  plaintiff  waa 
injured.  The  automobile  was  being  driven  west  upon  the 
hi^way  at  the  same  time  a  southbound  Northwestern  pas- 
senger train  was  making  the  station  stop  at  the  depot 
There  is  evidence  that  the  auto  was  first  stopped  within  50 
to  75  feet  east  of  the  main  track  of  the  iuterurban  line; 
that  the  plaintiff  and  the  driver  of  the  automobile  wen 
observing  the  Northwestern  train  at  the  depot  some  300 
feet  or  so  north,  and  were  awaiting  its  passage  south  be- 
fore crossing  the  Northwestern  track,  about  60  feet  or  mOTC 
west  of  the  main  track  of  the  iuterurban. 

PlaintiflE  employed  the  driver  to  run  the  machine, 
which  belonged  to  the  driver,  Bartoletti,  Plaintiff  got  into 
the  automobile  at  house  No.  17  in  said  village,  and  took  a 
seat  on  the  right-hand,  or  north,  side  of  tbe  car,  the  car 
being  a  left-hand  drive,  plaintiff  occupying  the  same  posi- 
tion until  a  moment  prior  to  the  collision.  Plaintiff  ud 
the  driver  drove  from  house  No-  17  to  19,  west  along  the 
main  street  of  the  village,  then  turned  to  the  left,  and  drove 
south  along  the  highway  for  a  distance  of  275  feet,  then 
turned  west  to  the  right  at  what  plaintiff  calls  the  comer. 
This  corner  where  plaintiff  turned  is  96  feet  east  of  the 
crossing  where  the  accident  occurred.  When  the  auto  was 
upon  the  switch  track  of  the  iuterurban  company,  it  was 
passed  by  one  Antonio,  who  was  on  foot,  and  about  to  crots 
the   Northwestern   track   ahead   of   the   southbound   train. 
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As  he  crossed  the  internrban  main  track,  he  looked  norBi 
and  south,  bnt  did  not  see  any  car  on  defendant's  track. 
While  this  witness  was  continuing  westward  toward  the 
Northwestern  track,  the  automobile  was  stopped  10  or  15 
feet  east  of  the  main  interurban  track,  according  to  the 
testimonj  of  some  of  the  witnesses,  and  they  say  that, 
during  all  the  time  they  were  progressing  westward,  both 
plaintiff  and  the  driver  were  looking  north  and  south  for 
an  interurban  car,  but  none  was  in  view.  As  the  Northwest- 
em  train  started  from  the  depot,  the  automobile  had  been 
again  started  west,  and,  as  witness  Antonio  reached  the 
Northwestern  track,  he  testifies  that  he  turned,  and  saw 
that  the  automobile  had  stopped  upon  the  defendant'ii  main 
track.  According  to  the  testimony  of  plaintiff,  from  the 
time  they  started  up  this  last  time  until  the  auto  got  on 
the  defendant's  main  track,  plaintiff  had  been  on  the  look- 
out  for  an  approaching  internrban  car,  both  from  the  north 
and  south,  as  had  the  driver.  Plaintiff,  after  looking  to 
the  sbnth  and  then  to  the  north,  had  turned  around  to  un- 
fasten the  north  curtain,  in  order  to  get  outside  to  start  the 
engine  of  the  anto,  which  had  died.  At  the  time  Antonio 
observed  the  auto  standing  upon  defendant's  main  track, 
the  Northwestern  train  was  coming  from  the  depot.  He 
then  looked  to  the  south,  and  saw  an  interurban  car  just 
coming  into  view,  2,036  feet  away.  Another  witness  tes- 
tifies to  standing  upon  the  ground  between  the  North- 
western and  the  defendant's  tracka,  and  that  he  had  seen 
the  automobile  come  to  a  sudden  stop  upon  the  defendant's 
main  track,  and  at  that  time  had  seen  the  interurban  car 
just  coming  into  view.  The  jury  could  have  found  from 
the  testimony  that  the  interurban  car  of  the  defendant 
which  struck  the  parties  had  been  in  view  at  the  instant 
the  automobile  stopped  upon  defendant's  main  track,  and 
that  the  sudden  stop  and  the  killing  of  the  engine  had 
been  caused  by  the  front  wheels'  dropping  between  the 
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planks  between  the  rails.  A  witness  testifies  that,  as  Dear 
as  he  could  tell,  the  head  end  of  the  Northwestern  train 
was  just  over  the  crossing  at  the  time  of  the  colliBion. 
Another  witness  says  that  he  saw  the  auto  on  defendant's 
track,  and  that,  from  the  time  he  saw  the  interurhan  until 
the  collision,  was  about  one  half  a  minute.  Some  of  these 
witnesses  testified  that  the  defendant's  interurhan  car  •was 
going  at  the  pate  of  45  miles  an  hour.  There  is  evidence 
that,  after  striking  the  automobile,  the  car  went  past  tbe 
crossing  150  feet.  Some  of  these  witnesses  say  that  they  did 
not  hear  any  whistle  or  bell,  although  one  witness  sais 
that  he  had  heard  a  whistle. 

It  is  said  by  appellant  that,  had  plaintiff  looked  for 
the  approaching  car  at  any  time  when  within  50  feet  of 
the  track,  he  could,  under  the  evidence,  have  aeen  it  and 
that  plaintiff  had  a  clear  and  unobstructed  view  of  the  ap- 
proaching car  at  any  time  he  was  within  96  feet  of  the 
track,  for  over  half  a  mile,  and  that,  therefore,  as  a  matter 
of  law,  under  the  evidence,  plaintiff  was  guilty  of  contrib- 
utory negligence;  and,  in  support  of  these  propositions,  they 
cite  Powers  v.  Iowa  Cent,  R.  Co.,  157  Iowa  347;  Reecet  r- 
Dubuque  &  S.  C.  R.  Co.,  92  Iowa  32,  35 ;  Bloomfield  v.  Bw 
Un^gton  &  W.  R.  Co.,  74  Iowa  607 ;  Landia  v.  Interurban  B. 
Co.,  166  Iowa  20,  32;  Wilson  v.  Illinois  Cent.  R.  Co.,  1-50 
Iowa  33 ;  Duggan  v.  Chicago,  M.  rf  St.  P.  R.  Co.',  179  Iowa 
1072;  Rupener  v.  Cedar  Rapids  &  I.  C.  R.  &  L.  Co.,  178 
Iowa  615;  and  other  cases. 

Counsel,  we  think,  misapprehend  the  record  to  some  er 
tent,  under  the  evidence  before  referred  to-  The  defendant's 
Intemrban  car  was  not  in  eight  at  the  instant  the  automo- 
bile became  stalled  upon  defendant's  track, — at  least  the 
jury  could  have  so  found,  and  it  could  also  have  fonnd 
that  plaintiff  and  the  driver  had  been  diligent  in  looking 
for  a  car  on  defendant's  track,   looking  both   north  an<I 
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south  at  that  time,  and  that,  about  half  a  minute  later,  and 
while  plaintiff  was  endeavoring  to  nnfaaten  the  cnrtainB  on 
the  north  side  and  open  the  door  to  get  ont  of  the  car  to 
crank  the  engine,  the  intemrban  ear  strnck  the  south  side 
of  the  automobile;  and,  as  said,  the  jury  could  have  found 
that  the  interurban  car  waa  going  at  the  rate  of  45  miles  an 
hour,  and  that  no  attempt  was  made  to  slacken  the  speed 
when  approaching  the  stalled  automobile.' 

In  ailment,  appellee  refers  to  the  interurban  car  as 
coming  around  the  curve  2,036  feet  from  the  crossing,  and  re- 
fers to  appellant's  blue  print;  but,  as  we  understand  the 
blue  print,  it  does  not  show  a  curve.  One  witness  speaks 
about  a  turn.  But,  however  this  may  be,  counsel  for  both 
plaintiff  and  defendant  concede  that  the  car  came  within 
view  2,036  feet  from  the  crossing,  and  that  it  would  travel 
that  distance  in  about  half  a  minute.  Under  this  record, 
the  question  of  plaintiff's  contributorj'  negligence  was  for 
the  jury.  Appellee  cites,  as  bearing  upon  this  proposition, 
among  other  cases :  Lockridfje  v.  Minneapolis  rf  St.  L.  R. 
Co.,  161  Iowa  74;  Wiar  v.  Wabash  B.  Co.,  162  Iowa  702; 
Dusold  V.  Chicago,  G.  W.  R.  Co.,  162  Iowa  441;  Platter  v. 
Minneapolis  rf  St.  L.  R.  Co.,  162  Iowa  142;  Bruggeman  v. 
Itlitum  Cent.  R.  Co.,  147  Iowa  187 ;  Case  v.  Chicago,  G.  W. 
R.  Co.,  147  Iowa  747,  752. 

We  think,  also,  that  the  question  of  the  allied  negli- 
gence of  defendant  in  operating  the  car  at  a  high  rate  of 
■speed,-  under  the  circumstances,  was  for  the  jury.  Appel- 
lee cites  on  this  point  the  Platter,  Wia/r,  and  Lockridge 
cases,  8npra,  and  Morgan  v.  Iowa  Cent.  R.  Co.,  151  Iowa 
211,  at  214. 

Appellee  cites  the  four  last  named  'cases  also,  to  sus- 
tain his  proposition  that  the  defendant  was,  under  the  evi- 
dence, n^ligent  in  approaching  the  stalled  automobile  with- 
out giving  the  signals  required  by  law,  and  that  this  was 
a  jury  question  also;  and  cites  also,  Wesley  v.  Chicago,  Rt. 
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P.  (C  E.  C.  R.  Co.,  84  Iowa  441,  and  Morgan  v.  Iowa  Cent. 
R.  Co.,  supra,  to  the  point  that  the  case  was  properlj  anb- 
mitted  to  the  jury  on  the  question  as  to  the  alleged  negli- 
gence of  defendant  in  not  maintaining  a  proper  croBsing. 
Without  going  into  the  evidence  more  in  detail,  and  with- 
ont  reviewing  the  cases  cited  further,  it  is  enough  to  say 
that,  under  the  record,  these  were  all  jury  questions. 

The  more  important  propositions  raised  and  relied 
upon  have  been  noticed,  and  we  think  those  already  noticed 
are  decisive  of  the  case,  but  there  is  one  other  matter  we 
may  refer  to  briefly.  Appellant  complains  that  Instruc- 
tion No.  5  may  have  stated  the  law  correctly,  but  that  it 
ia  inapplicable  to  this  case,  because  there  is  no  evidence 
to  warrant  such  an  instruction.  This  has  reference  to  the 
statutory  duty  of  the  defendant  to  sound  the  whistle  on  its 
car  and  ring  the  bell,  and  further,  states  that,  if  the  jury 
should  find  that,  on  account  of  the  situation  and  condition 
at  the  crossing,  and  the  rate  of  speed  of  the  car,  ordinary 
care  required  that  defendant's  employees  operating  the  car 
should  have  given  the  additional  warnings  of  its  approach 
and  failed  to  do  so,  and  because  of  such  failure  the  col- 
lision occurred,  such  failure  would  constitute  negligence  on 
the  part  of  the  defendant.  But  the  exception  taken  to  this 
instruction  at  the  trial  was  that  "it  is  incomplete  and 
prejudicial;  that  the  same  limits  the  element  of  plaintiff's 
negligence,  the  contributory  negligence  or  the  negligence 
of  the  driver  of  the  automobile;  and  that  the  law  is  that, 
even  though  the  defendant  was  negligent  in  the  respects 
charged,  still  defendant  would  not  be  liable  because  of  a» 
contributory  negligence  of  plaintiff  or  hia  driver." 

At  the  time  of  the  exception,  the  conrt  informed  conn- 
fel  that  this  matter  so  referred  to  in  this  exception  is  cov- 
ered by  other  instructions  of  the  court  on  contributory 
negligence,  and  we  think  this  is  so. 
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It  is  our  conclusion  that  there  is  no  prejudicial  erroi' 
shown,  and  the  judgment  is,  therefore, — Affirmed. 

Gaynor,  C.  J.,  Wkaveb  and  Stbvk*18,  JJ.,  concur. 


Mahoaret  Francis,  Appellee,  v.  Henht  A.  Riancis  et  al.. 
Appellants;  Mblvin  Francis  et  al.,  Appellees. 

WZLLB:     Oontract  to  Devlso— Contract  for  Property  at  Death — Eri- 

1  deuce.  Evidence  reviewed,  and  held  sufflctent  to  eatablfeh  the 
mftking  of  a  contract  between  a  brother  and  sister  hj  which  all 
property  accumulated  by  the  brother  should  belong  to  the  sfstar 

on  the  death  of  the  brother. 

EVIDENOE:    Weight  and  Snlllclsncy— Testimony  ImpossiUe  of  Oon- 

2  tradlctlon.  Reasonable  testimony  from  a  credible  witness  may 
not  be  disbelieved  simply  because  it  la  not  and  cannot  be  i^on- 
tradlcted. 

OOHTBAOTS:     Parties,  Proposals  and  Acceptances — Proposal  wltta 

3  Implied  Acceptance.  A  contract  between  a  brother  and  sister 
may  be  suflJclently  shown  by  evidence  that  the  brother  stated 
the  terms  of  the  proposed  contract  to  his  mother,  In  a  conversa- 
tion tn  which  the  sister  took  no  part,  and  that  the  sister  there- 
after acted  on  such  stated  terms,  especially  where  the  fact  that 
such  contract  was  made  Is  supported  by  disinterested  corrob- 
orating testimony. 

WITNESSES:      0<aniMt«nc7— Tranaactloiis    With  Daoeuad— Burden 

4  of  Proof.  The  court  will  not  presume  that  certain  testimony 
constitutes  or  ts  a  part  of  a  personal  transaction  with  a  de- 
ceased person,  within  Section  4604.  Code,  IS97.  Such  tact  must 
appear  from  the  circumstances,  or  the  objecting  party  must 
show  It. 

FABTNEBSHIP:     Creation  utd  Beqnlsltes—Pioflts  and  Losses.     A 
G    sharing  of  profits  and  losses  Is  necessary  to  the  creation  of  a 
partnerahip. 

Appeal  from  Calhoun  District  Court. — E.  G.  Albbrt,  Judge. 

Tuesday,  May  22,  1917. 

Rehearing  Denied  Monday,  Septemubr  24,  1917. 

This  is  an  action  in  equity  to  have  all  the  property 
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that  Smiley  Francis,  deceased,  had  at  the  time  of  his  deatli, 
declared  to  be  the  property  of  plaintiff,  under  an  oral  con- 
tract which  plaintiff  claimed  to  have  had  with  the  deeeaBed, 
and,  failing  in  that  contention,  to  have  the  court  award  her 
such  an  amount  from  the  estate  of  deceased  as  would  com- 
pensate her  for  services  performed  by  her  for  deceased  dur- 
ing hia  lifetime,  and  to  have  certain  property  declared  hers 
that  was  taken  possession  of  by  the  administrator,  and 
which  she  claims  was  owned  by  her  as  her  separate  prop- 
erty. There  was  a  trial  on  the  merits,  and  a  decree  for 
plaintiff  awarding  her  all  the  property,  subject  to  the  pay- 
ment of  debts  against  the  estate  and  encumbrances  on  the 
land.    A  part  of  the  defendants  appeal. — Affirmed. 

M.  W.  Frick,  and  Brammer,  Lehtnann  &  Seevers.  for 
appellants. 

Oray  &  dray,  for  appellee. 

Preston,  J. — Plaintiff's  claim    is   snb- 

*■  trait *to  '^'       ataiitially  tliis:     That,  about  19  years  prior 

fo^pr^Mty'at    to  the  death  of  her  brother,  Smilev  Frau- 

ae«tli ;  BVldence.      ,        ,  ,      ,      ,      ,  ,  .    '   .      -.l 

CIS,  deceased,  she  had  an  oral  contract  with 

him  to  the  effect  that,  if  she  would  go  with  him  on  a  farm 
and  assist  him  in  his  farming  operations,  her  brother  was 
to  support  her,  and  at  his  death,  all  his  property  of  which 
he  died  seized  should  belong  to  her;  that  her  brother  died 
intestate  on  November  20,  1914;  that  deceased  never  mar 
ried,  left  no  widow,  child  or  children  or  father  or  mother 
surviving  him,  but  left  brothers  and  sisters  and  uepben's 
and  nieces,  who  are  defendants  in  the  petition;  that  said 
contract  was  reiterated  and  told  by  deceased  to  divers  per- 
sons and  at  frequent  times  in  the  presence  and  hearing  of 
plaintiff  up  to  the  time  of  his  death ;  that  plaintiff  relied 
thereon,  and  went  on  the  farm  with  him,  worked,  labored, 
kept  books,  kept  houae,  hired  and  discharged  hands,  settled 
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accovnts,  paid  the  men,  and  bad  the  general  saperviaion  of 
the  farm,  and  that  she  contiaaed  and  performed  her  part  of 
the  agreemeat  up  to  the  time  of  her  brother's  death;  that 
certain  personal  property  which  belonged  to  plaintiff  indi- 
vidually  was  taken  possession  of  by  the  administrator  and 
sold  and  reported  as  part  of  the  assets  of  the  estate.  She 
also  alleged  that,  in  addition  to  the  property  plaintiff  owned 
separately,  she  and  deceased  were  in  partnership,  and  that 
she  owned  an  ondivided  half  of  the  property.  She  asked 
that  a  decree  be  entered  declaring  her  to  tte  the  owner  of 
the  property,  whether  real,  personal  or  mixed,  of  which  her 
brother  died  seized ;  that,  it  she  fails  in  her  proof  that  fba 
is  the  owner  nnder  the  contract,  then  she  be  awarded  a  rea- 
sonable compensation  for  her  serrices  to  the  deceased;  that 
it  be  declared,  if  she  fails  in  her  proof  of  her  ownerahip, 
that  she  was  the  owner  of  an  undivided  one  half  of  the  prop- 
erty of  which  deceased  died  seized;  and  that  she  have  an 
award  declaring  that  her  individual  property  was  hers, 
and  an  order  on  the  administrator  to  torn  the  proceeds  of 
the  same  over  to  her,  and  for  general  equitable  relief. 

Defendant  admitted  the  relationship  of  the  parties,  and 
that  deceased  died  seized  of  the  real  estate  and  personal 
property  described  in  the  petition,  and  denied  all  other 
material  allegations. 

The  trial  court,  in  a  written  opinion  filed,  found  as  fol- 
lows: 

"Tbe  following  facts  are  either  admitted  or  fairly  satis- 
factorily proven  by  a  preponderance  of  the  evidence: 

"That  Smiley  Francis,  who  for  many  years  was  a  resi- 
dent of  Calhoun  County,  Iowa,  was  killed  in  an  automo- 
bile accident  on  or  about  the  20th  of  November,  1914 ;  that 
he  was  never  married;  that  he  left  no  children  surviving 
him;  that  he  left  no  father  or  mother  -surviving  him;  and 
that  he  left  no  will.    The  plaintiff  was  a  sister  of  said  Smi- 
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ley  Fraocis,  and  she,  together  with  her  brothers  and  sisterB 
and  the  descendants  of  a  deceased  sister,  ail  of  whom  are 
made  defendants,  constitute  all  the  legal  heirs  of  the  said 
Smiley  Francis.  That  the  said  Smiley  Francis  died  seized 
of  certain  real  estate  and  certain  personal  property  de- 
scribed in  plaintiff's  petition.  That,  subsequent  to  the  death 
of  Smiley  Francis,  one  P.  P.  Huff  was  duly  appointed  ad- 
ministrator of  the  estate  of  said  Smiley  Francis  in  Calhoun 
County,  Iowa,  and  that  he  duly  qualified  and  is  now  acting 
as  such  administrator.  That  about  March  1,  1896,  the  said 
Smiley  Francis,  having  previously  bought  an  eighty-acre 
tract  of  land,  became  flnaucially  embarrassed,  and  felt  that 
he  was  unable  to  successfully  meet  the  financial  distress 
without  help;  that  about  the  1st  of  March,  1896,  plaintiff 
went  to  the  home  of  the  said  Smiley  Francis,  and  from  that 
time  until  the  time  of  his  death,  she  did  the  housework, 
worked  on  the  farm,  did  chorea,  employed  and  discharged 
farm  hands,  and  generally  aided  and  assisted  in  the  man- 
agement of  his  farm  and  business.  The  court  further  finds 
that,  at  about  the  time  the  plantiff  went  to  live  with  the 
said  Smiley  Francis,  that  a  contract  was  made,  by  the  terms 
of  which,  in  consideration  of  the  services  to  be  performed 
by  the  said  plaintiff,  the  said  Smiley  Francis  agreed  that, 
at  the  time  of  his  death,  the  plaintiff  was  to  have  all  of  his 
property  of  which  he  died  seized  and  possessed;  that  the 
plaintiff  acted  and  relied  upon  said  contract;  and  that  she 
carried  out  her  part  of  the^same  in  all  its  terms.  This  mat- 
ter thus  resolves  itself,  therefore,  into  the  simple  question 
of  the  3pecific  performance  of  the  contract.  The  court 
having  found  that  the  contract  was  made,  and  that  the 
plaintiff  has  performed  her  part  of  the  contract,  it  is  there- 
fore ordered  that  the  same  should  be  specifically  enforced, 
nod  it  is  further  ordered  that  the  said  Huff,  as  adminis- 
trator of  the  estate  of  Smiley  Francis,  shall  complete  said 
administration,  paying  all  debts,  costs  of  administration. 
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etc,  and,  upon  the  completion  of  bis  duties  as  adminis- 
trator, sliail  turo  over  to  ttie  plaintiff  anj  and  all  prop- 
erty of  whatsoever  kind  and  nature  left  in  his  hands  as 
each  administrator,  and  take  her  receipt  therefor.  The 
court  further  finds  that,  subject  to  the  necessity  of  any 
part  of  said  land  being  required  for  the  payment  of  debts, 
that  tbe  plaintiff  should  be  and  is  decreed  to  be  the  owner, 
in  fee  simple,  of  the  land  described  In  plaintiff's  petition. 
Plaintiff  to  draw  decree  in  accordance  herewith  and  sub- 
mit same  for  signature." 

A  decree  was  entered  in  accordance  with  the  opinion 
and  findings  of  tbe  conrt. 

The  question  presented  is  largely  one  of  fact  as  to 
whether  the  findings  and  decree  of  the  diatrict  court  are 
sustained  by  the  evidence.  It  is  not  our  custom  to  attempt 
to  set  out  tbe  evidence  in  detail  in  such  a  case,  where  there 
is  a  long  record.  It  would  be  impracticable  to  do  so  within 
the  proper  limits  of  an  opinion.  It  appears  that,  at  the 
time  of  the  making  of  the  alleged  contract,  plaintiff  was 
about  21  or  22  yeara  of  age,  unmarried,  and  that  she  has 
never  married ;  that,  at  that  time,  her  brother,  the  deceased, 
owned  80  acres  of  land,  which  at  that  time  was  doubtless 
not  as  valuable  as  now.  That,  at  tbe  time  of  the  death 
of  Smiley  Francis,  he  left  320  acres  of  land  in  Calhoun 
County,  subject  to  mortgages  a^regating  |7,800;  also,  a 
212-acre  farm  in  Minnesota,  aubject  to  an  encumbrance  of 
117,200 ;  also,  real  estate  in  Rockwell  City  and  JoUey ;  and 
personal  property  which  the  administrator  sold  for  f13,- 
536.13.  In  addition  to  the  encumbrances  against  the  farms, 
claims  amounting  to  |18,721  hare  been  filed  against  his 
estate. 

Perhapa  it  will  be  as  good  a  way  as  any  for  ub  to  state 
the  claims  of  each  party  for  the  testimony  introduced,  and 
then  give  our  conclusions,  without  attempting  to  set  out 
in  detail  the  testimony.    It  is  claimed  for  appellee: 
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"That  Smiley  Francie,  who  for  mao;  years  was  a  resi- 
deot  of  Calhoun  County,  lova,  was  killed  in  an  automobile 
accident  ou  or  about  the  20th  day  of  Kovember,  1914;  that 
he  was  never  married;  that  he  left  no  cfaUdren  ■Bnrviving 
him;  that  be  left  no  father  or  mother  sorviving  him;  that 
be  left  no  will.  The  plaintiff  was  a  atster  of  said  Smilev 
Francis;  that  she,  together  with  her  brothers  and  sJBten 
and  the  descendants  of  a  deceased  sister,  all  of  whom  are 
defendants,  constitute  all  the  l^al  heirs  of  said  Smilej 
Fi-aacis,  deceased ;  that  the  said  Bmiley  Francis  died  seiEed 
and  possessed  of  the  property  mentioned.  That,  abont 
March  1,  1896,  the  said  Bmiley  Francis,  having  prerionsly 
bought  an  eighty-acre  tract  of  land,  became  financially  em- 
barrassed, and  felt  that  he  was  unable  to  successfully  meet 
the  financial  distress  without  help;  that,  about  the  let  of 
March,  1896,  the  plaintiff  went  to  the  home  of  the  said 
Smiley  Francis,  and  from  that  time  until  the  time  of  his 
death,  she  did  the  housework,  worked  on  the  farm,  em- 
ployed and  dischat^ed  farm  hands,  and  g^erally  aided  and 
assisted  in  the  management  of  the  farm  and  fonsinesa,  and 
they  rented  land  and  farmed  abont  fonr  hundred  acreS;  a 
part  of  which  was  rented  by  them.  That,  previous  to  the 
plaintiff  going  to  live  with  the  said  Smiley  Francis,  the 
plaintiff  testifies,  the  said  Francis  agreed  with  the  mother 
of  the  plaintiff  that,  if  the  plaintiff  would  go  and  live  with 
him,  that  he  would  see  that  she  had  a  good  living,  and  that 
when  he  was  gone,  that  plaintiff  should  have  everything." 

Id  response  to  a  question  which,  asked  plaintiff  to  state 
how  it  happened  that  she  went  onto  the  place  where  she 
now  is,  over  objection  by  appellants  that  the  testimony  and 
the  witness  were  incompetent  under  Section  4604  of  the 
Code,  she  testifies: 

"A.  I  was  living  out  here  with  my  father  and  mother, 
and  Smiley  came  down  one  evening,  and  he  was  talking  to 
my  mother  and  told  her  that,  if  be  did  not  have  someone 
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to  help  bim,  that  he  would  loee  what  he  had  put  into  the 
place,  and  wanted  to  know  whether  I  could  go  with  him. 
And  she  toM  him  that  I  could  if  I  waoted  to,  and  she 
asked  him  why  be  didn't  keep  Charles  and  his  wife  there 
with  him.  He  aaid  he  couldn't  get  along  with  them,  and  be 
told  her  if  I  would  come  and  go  with  him,  that  he  would 
see  that  I  had  a  good  living,  and  that,  when  be  was  gone, 
that  I  should  have  everything;  and  I  went  with  him." 

She  further  testified  that  this  conversation  between  her 
brother  and  her  mother  occurred  one  evening,  and  that  she 
took  DO  part  in  it ;  that  her  brother  stayed  at  the  mother's 
house  that  night,  and  she  went  with  him  to  his  own  farm 
the  next  day,  and  stayed  there  until  his  death. 

Appellants  concede  that  this  testimony  is  not  denied 
and  cannot  be  denied,  because  her  brother  and  mother  are 
dead ;  but  they  contend  that  it  may  yet  be  tested  by  its  own 
inbereot  improbabilities.  They  also  contend  that  this  does 
not  constitute  a  contract  between  plaintiff  and  defendant. 
This  matter  will  be  referred  to  later. 

Continuing  appellee's  claim  for  the  testimony,  they 
say  further: 

"That,  had  she  not  heard  this  conversation  between 
Smiley  Francis  and' her  mother,  that  she  would  have  gone 
to  Illinois.  That  she  had  previously  intended  going  to 
lUinois.  That  there  were  acquaintances  in  Illlnoia  that  de- 
sired her  to  live  with  them  and  care  for  them  dnring  their 
life;  that  she  knew  of  their  financial  condition;  that  these 
old  people  owned  land  and  were  veil  to  do.  Plaintiff  did 
the  house  work  in  general,  milking,  cooking,  looking  after 
hogs,  worked  in  the  field  husking  com  and  such  as  that; 
looked  after  cattle  and  horses  and  worked  in  the  fields  late 
at  night,  churned  butter,  did  the  shopping,  made  garden, 
kept  books  of  accounts  and  hired  hands.  She  showed  a 
disposition  to  take  charge  of  things  and  do  as  mach  as  pos- 
sible herself;  she  was  manager  and  bookkeeper  on  the  farm; 
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settled  store  accounts,  hired  and  discharged  men,  and  doc- 
tored siclc  horses;  and  defendant  Willie  Lamb  said  Smiler 
left  everything  there  for  her  to  look  after,  and  she  always 
attended  to  all  the  stuff  and  had  the  general  managemeDt 
of  the  farm." 

Frank  Reed,  who  worked  for  Smiley  Francis  from  1905 
to  1910,  testified  that  he  never  heard  Smiley  say  anything 
about  the  way  Margaret  was  working  there,  bnt  at  Eeveral 
times,  he  said  that,  "when  he  died,  Maggie  should  have  er- 
erything  he  bad,  I  remember,  when  Maggie  threatened  to 
qnit  working  so  hard  and  go  home,  Smiley  said  when  he 
was  gone,  she  should  have  the  rest  of  it,'  what  was  left. 
Maggie  threatened  to  leave  several  times,  and  I  know  he 
always  said  that  if  she  stayed  there,  that  when  he  died, 
everything  was  hers." 

On  cross-examination,  he  said  that,  when  Maggie 
threatened  to  leave,  "Smiley  did  not  tell  her  that  if  she  did 
stay  he  would  make  a  will,  but  he  said  that,  when  he  died. 
everything  wonld  belong  to  her."  Again,  "Smiley  said  the 
property  was  owned  by  'me  and  Maggie,'  quite  a  nnmbeF 
of  times.  Maggie  said  she  had  a  notion  to  quit.  Smile; 
said  if  she  would  stay  with  him,  when  he  died  everything 
was  hers.  He  said  when  he  died  everything  would  be  hers;" 
and  he  said  the  property  was  just  as  much  Maggie's  as  it 
was  his.  On  re-crosa  examination,  he  testified  that  Smilej 
had  promised  Maggie  that,  when  he  died,  everything  would 
be  hers. 

John  Hensley  testified  that  Smiley  said,  in  speaking  of 
Maggie,  "She  has  stayed  with  me  during  all  these  years, 
and  she  is  a  partner  of  mine,  the  only  partner  I  have." 

"We  talked  several  times  about  his  affairs;  he  stated 
that,  'if  anything  should  happen  to  me,  I  expect  Maijie 
to  have  everything  we  have  there.'" 

On  cross-examination,  he  said  that  Smiley  did  not  W 
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there  was  a  will  or  a  contract  for  a  will,  bat  he  said  he 
bad  made  a  contract. 

Fred  Gillman,  who  worked  on  the  farm  in  1911,  1912, 
1913,  testified  that  Smitej  told  him  twice  that  Maggie  was 
to  have  his  property  when  he  died. 

James  Brown  testified  that  Smiley  told  him  more  than 
once  that,  when  he  was  through  with  his  property,  he  in- 
tended Maggie  to  have  it,  for  she  was  the  one  who  helped 
to  make  it,  and  stayed  with  him.  She  stayed  there  18  '>r 
19  years.  The  last  time  he  talked  with  Bmiley  was  about 
a  month  before  he  died. 

The  witness  Roy  Laird  testified  that  Smiley  said  that 
"Maggie  and  him  had  an  understanding  of  50  to  50;  that 
they  were  in  half  and  half.  He  said  that  there  was  an 
understanding  between  them  that  the  one  that  was  living 
should  have  all  the  property."  On  cross-examination,  he 
said:  "No,  sir,  he  didn't  say  they  had  ever  made  a  con- 
tract, just  a  mutual  understanding." 

Joe  Dinkin  testified  that  Smiley  said  to  Maggie,  after 
they  returned  from  Melvin  Francis'  house  on  a  Sunday 
when  they  vere  discussing  their  treatment,  "I  want  you 
to  have  everything  that  I  have  got  when  I  am  gone." 

Mrs.  Willie  Lamb,  a  defendant  who  took  no  part  in 
that  conversation,  testified  that  Smiley  said  to  Maggie  that 
he  had  everything  fixed  so  she  could  have  the  property,  and 
their  money  would  not  go  that  way  any  more,  and  be  said 
that,  when  he  died,  she  should  have  the  property.  PlaintiCF 
complained  to  deceased  that  some  of  the  persons  deceased 
was  helping  financially  were  spending  money  for  beer. 

Willie  Lamb,  another  defendant,  said,  in  reference  to 
this  same  conversation,  that  Smiley  said  to  Maggie,  "I  have 
it  all  fixed  bo  will  get  it  all,"  and  Smiley  always  'said  he 
bad  it  fixed  so  she  would  get  it  all. 

D.  E.  Laird,  who  had  known  Smiley  !FVancis  since  1894, 


1200  Francis  t.  Francis  [180  loira 

testified  that  Smiley  told  him  time  and  again  what  be  ex- 
pected to  do  with  his  property,  and— 

"He  said  that  he  and  Maggie  were  working  together, 
and  that  they  made  it  up  between  themselves  that,  when 
they  were  done  with  it,  they  were  to  will  it  to  one  another. 
He  said  he  would  fix  it  so  none  of  them  would  have  a  dollar, 
except  Maggie;  and  he  said  that  the  agreement  was  hetwan 
Smiley  and  Maggie  that,  if  one  should  die,  the  other  shoald 
have  the  property." 

The  plaintiff  testified  that  she  heard  a  conversation  be- 
tween Dr.  Noland  and  Smiley,  within  a  short  time  after 
she  went  on  the  farm,  with  reference  to  bis  property  at  the 
time  be  was  sick,  in  which  she  took  no  part,  wherein  Smiley 
informed  the  doctor  that  everything  was  to  be  hers  except 
his  watch,  which  he  wanted  Melvin  to  have.  The  plaintiff 
heard  a  conversation  in  reference  to  property  between 
Prank  Eeed  and  Smiley,  in  which  she  took  no  part,  in 
which  Smiley  stated  that,  when  he  was  gone,  every  bit  would 
be  hers.  The  plaintiff  heard  a  conversation  in  reference  to 
property  between  Fred  Oillman  and  Smiley,  in  which  she 
took  no  part,  in  which  Smiley  stated  that  Maggie  was  to 
have  everything  when  he  was  gone.  She  heard  a  conver- 
sation in  reference  to  property  between  Joe  Dinkin  and 
Smiley  in  1914,  in  which  she  took  no  part,  in  which  Bmiiey 
said,  "Every  dollar  that  baa  been  made  on  this  farm  is 
Mag's  when  I, am  gone."  The  plaintiff  believed  these  state- 
ments and  relied  thereon,  and  never  married  because  of 
the  statements. 

"He  told  80  many  different  ones  that  everything  wonld 
be  mine  when  he  was  gone,  and  I  thought  if  I  stayed  there, 
it  would  be  as  good  a  thing  as  I  could  have,  and  said 
work  was  performed  under  these  promises." 

O.  E.  Crabtree,  a  witness  for  the  defendants,  testified 
OB  direct  examination  that  there  was  an  agreement  between 
Sjniley  and  Maggie  in  regard  to  the  property.    The  agree- 
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nient  was  what  they  talked  about,  "that  the  rest  of  them 
would  not  get  anj,  but  that  he  was  willing  for  Melriu  to 
have  his  share,  and  I  understood  him  to  mean  that  Melvin 
should  have  one-seventh,  aud  that  Maggie  should  have  the 
rest." 

Aa  corroborating  the  fact  that  there  was  a  contract  be- 
tweeu  the  plaintiCf,  Mat^aret  Francis,  and  the  deceased,  Smi- 
ley Francis,  and  that  she  is  entitled  to  the  things  asked 
for  in  her  petition,  we  show  the  following  facts : 

Smilej  Francis  stated  to  J.  P.  Uoore,  "What  we  have 
got,  Maggie  and  me  made  it."  When  speaking  of  his  prop- 
erty, he  said  "ours"  lots  of  times.  When  he  talked  of  do- 
ing things,  he  would  say  "we."  Smiley  said  the  property 
was  owned  by  "me  and  Maggie"  quite  a  number  of  times, 
in  speaking  to  Frank  Reed.  To  John  Hensley,  Smiley  said 
Maggie  was  a  partner  of  his.  Joe  Duncan  testified  that  he 
beard  Smiley  say,  in  the  presence  of  Maggie,  in  speaking  of 
his  relatives,  "They  won't  get  a  cent  of  our  money,  we 
have  worked  for.  We  have  worked  hard  for  this  money,  and 
I  am  not  going  to  give  them  a  cent.  We  have  worked  hard 
all  our  lives,  and  the  rest  of  them  will  not  get  to  spend  our 
money;"  and,  referring  to  the  property,  he  said  he  was 
going  to  give  it  to  Maggie.  On  cross  examination,  he  says: 
"They  should  not  get  a  damned  cent  he  had,"  and  he  in- 
tended Maggie  should  have  it  all.  Smiley,  in  speaking  to 
Clyde  Qustlin  about  his  and  Mag's  property,  said,  "What 
he  had  was  hers,  and  what  she  had  was  his."  Bd.  Hur- 
del  said  he  wanted  to  buy  some  land  from  Smiley,  and  he 
would  not  sell  until  he  had  consulted  Maggie,  and  he  did  not 
buy  because  they  had  concluded  not  to  sell.  He  talked 
about  his  property  to  him,  and  said  he  was  going  to  will  it 
to  Maggie.  Harry  Snyder  testified  that  Smiley  stated  to 
him  and  Mrs.  Wallace,  in  the  presence  of  Maggie,  that  he 
intended  to  will  all  his  property  to  Maggie,  because  she 
helped  to  make  it.  Mrs.  Wallace  testified  that  Smiley  said 
Vol.  180  I4.— 76 
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to  her,  in  presence  of  Snyder  and  Maggie,  concerning  mak- 
ing a  wilt  and  his  property,  that  what  he  had  wae  Mag's. 

O.  C.  Walters  testified  that  he  talked  with  gmilej 
abont  bis  property  and  why  he  was  accnmalating  more,  and 
he  stated  that  Maggie  could  nse  it  when  he  was  through 
with  it,  and  at  another  time,  when  being  joshed  about  build- 
ing an  orphan  asylum,  he  stated  "that  Maggie  could  build 
what  she  wanted  to  with  it."  Thomas  D.  Conroy  testified 
that  Smiley  told  him  none  of  the  family  would  get  any  oT 
his  property,  with  the  exception  of  his  sister  Maggie  and 
Melvin. 

Bert  Reynolds  testified  that  Smiley  told  him,  when 
talking  abont  his  property  and  a  will,  that  he  had  enough 
to  keep  him,  and  he  expected  Maggie  to  have  enongli  to 
keep  her,  and  he  believed  he  ought  to  look  after  it  right 
away;  that  "Mag  and  him  had  earned  the  property." 

The  plaintiff  relied  upon  her  contract,  as  is  shown  by 
the  testimony  of  Wellington  Francis,  a  defendant,  who  tea- 
tifled  that,  before  the  petition  of  administration  was 
signed,  and  while  they  were  all  gathered  at  the  home  of 
B.  P.  Owens,  another  defendant  and  he  offered  to  give  the 
plaintiff  the  home  place.  "She  said  we  were  gathered  there 
to  beat  her,  and  she  was  going  to  have  it  all  or  she  would 
not  have  anything."  Charles  Francis,  another  defendaof. 
testified  that  plaintiff  said  at  the  bank,  the  day  the  peti- 
tion for  administration  was  signed,  she  wanted  it  all  or 
none.  Also  at  Frank  Owens'  house,  and  Irefore  she  com- 
menced suit,  Charles  and  Wellington  told  her  they  had 
nothing  to  give  her. 

The  undisputed  evidence  shows  that  plaintiff  worted  on 
the  farm  between  18  or  19  years,  and,  according  to  Thomas 
D.  Conroy,  her  services  were  worth  |100  per  month,  and 
according  to  W.  R.  Owens,  $75,00  per  month,  the  only  evi- 
dence that  ws's  given  In  the  trial  as  to  value  of  services. 
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Such,  in  a  general  way,  is  the  claim  of  appellee  for  the 
testimony  on  the  trial. 

Appellants'  statement  of  the  facts,  as  they  claim  tbem 
to  be  from  the  evidence,  la  substantially  this :  That,  prior 
to  1896,  Smiley  Francis  was  a  young,  nnmaiTied  man,  liv- 
ing upon  atid  working  his  own  farm ;  that,  about  March  1, 
1896,  Margaret  moved  to  his  place  and  began  keeping  house 
for  him ;  that  the  brother  and  sister  continued  to  live  to- 
gether and  to  work  the  farm  until  his  death.  They  con- 
cede that  she  did  work  substantially  as  claimed  by  appel- 
lee, evidence  as  to  which  we  shall  not  now  repeat;  that  she 
also  kept  the  farm  and  household  accounts,  and  signed  ber 
brother's  name  to  checks  in  payment  of  bills  incurred ;  that, 
in  short,  she  did  the  work  which  a  woman  living  upon  a 
farm  ordinarily  does ;  and  that  the  brother  did  such  work 
as  a  man  living  upon  a  farm  ordinarily  does ;  and  that  they 
lived  and  worked  much  as  other  people  on  Iowa  farms  Uvc 
and  work.  They  refer  to  the  fact  that  plaintiff  had  two 
or  three  spells  of  sickness  during  the  19  years,  and  that  her 
brother  paid  the  expenses  for  doctors,  hospital  and  medi- 
cine; but  the  record  shows  that  she  spent  about  (350  for 
one  operation,  and  the  record  also  shows  that  the  deceased 
was  sick  a  part  of  the  time.  Appellants  say  that,  in  return 
for  the  services  which  plaintiO  rendered,  deceased  fur- 
nished her  board,  lodging,  clothing  and  other  necessities, 
hired  her  whatever  girls  or  other  assistants  she  desired,  and 
gave  her  driving  horses  and  bu^y,  an  automobile,  an  in- 
surance policy,  and  whatever  spending  money  she  needed; 
that  the  brother  and  sister  lived  pleasantly  together;  that 
the  farm  was  large,  and  undoubtedly  the  work  was  hard, 
but  that,  on  the  other  hand,  the  farm  was  prosperous,  and 
plaintiff  could  and  did  obtain  whatever  she  required  or 
desired;  that,  in  1910,  the  First  National  Bank  obtained  a 
small  judgment  against  plaintiff,  and,  as  it  was  not  paid, 
called  her  upon  the  -stand  and  examined  her  under  pro- 
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ceedings  supplementary  to  exccntion,  and  that  she  there 
testified  that  she  had  no  contract  or  arrangement  with  her 
brother  for  pa;  for  the  work  she  did ;  that  she  further  tes- 
tified that,  at  that  time,  she  owned  no  live  stock  or  other 
personal  property.  They  say,  also,  that,  on  November  23, 
1914,  plaintiff  joined  her  brothers  and  sisters  in  petitioning 
for  an  administrator,  and  that  thereafter,  she  helped  the 
itdministrator  prepare  an  inventory  of  the  real  and  personal 
property ;  that  this  inventory  did  not  include  driving  horses 
and  certain  other  property  which  plaintiff  claimed  as  her 
own;  that  she  then  claimed  as  her  own  the  driving  horjes 
and  some  honaebold  furniture,  and  that  this  was  given  to 
her;  and  that  she  also  claimed  about  40  sheep.  They  say, 
also,  that,  during  the  time  plaintiff  was  preparing  this  in- 
ventory, she  was  negotiating  with  her  brothers  and  siBters, 
and  claiming  that,  as  she  had  helped  Smiley  manage  the 
property,  she  should  have  more  than  her  share,  and  that 
this  claim  was  recognized  by  her  brothers  and  sisters,  as 
various  conceasions  were  offered  her;  that,  no  agreement 
on  this  subject  being  reached,  she  brought  this  suit. 

There  is  no  dispute  between  counsel  as  to  the  quality 
and  quantity  of  proof  required  in  such  a  case.  After  ei- 
aminiug  the  record,  we  are  satisfied  that  the  decree  is  bub- 
tained  by  the  evidence,  giving,  as  we  do,  some  weight  to 
the  finding  of  the  trial  court,  because  of  his  superior  situ- 
ation to  weigh  the  testimony  of  the  different  witnesses.  In 
doing  this,  we  take  into  consideration  all  the  facts  and  cir 
cumstances  in  the  case,  not  only  the  testimony  of  plaintiff 
herself,  but  the  testimony  of  all  other  witnesses,  wherein 
deceased  stated,  with  some  variation,  but  substantially,  that 
there  was  a  contract  or  agreement  substantially  as  claimed 
by  plaintiff,  and  that  plaintiff  fully  and  faithfully  per- 
formed her  part  of  the  contract. 
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As  before  stated,  it  is  conceded  by  ap- 
'■  wS^*'"ii         pellanta  that  much  of  the  testimony  is  not 
iS?i™OT?'im-     ^"^  cannot  be,  from  the  very  nature  of  the 
t^Mtoi^  **"■   "^^e,   contradicted,   and   they   contend   and 
cite  authorities  that,  in  such  cases  as  this, 
the  courts  are  not  compelled  to  believe  the  testimony  of 
witnesses  simply  because  the  witnesses  bo  testify;  that  the 
eridence  should  be  closely  scrutinized  and  weighed  in  ac- 
cordance with  its  reasonableness  and  inherent  probability. 
The  rule  is  wholesome,  and  is  adhered  to;  but  it  does  not 
follow  that,  if  the  witnesses  are  credible,  and  the  stories 
they  tell  are  reasonable,  the  courts  are  required  to  disbe- 
lieve, simply  because  it  is  not  contradicted. 

We  shall  refer  to  some  of  the  circumstances  relied  upon 
by  appellants  which  they  claim  tend  to  weaken  some  of  the 
testimony,  particularly  that  of  the  plaintiff  herself.  They 
refer  to  her  testimony  given  on  her  examination  in  pro- 
ceedings supplementary  to  execution.  She  did  testi^  there 
that  there  was  no  arrangement  with  her  brother  for  her 
salary  or  pay  for  the  work  that  ahe  was  doing;  that  she 
never  received  any  pay  from  him;  that,  if  she  asked  for 
money,  she  always  got  it,  but  that  she  never  had  wages  or 
anything  like  that;  that,  at  that  time,  1910,  she  did  not  own 
any  stock  on  the  farm  nor  a  horse  and  buggy ;  that  she  had 
never  taken  anything  from  her  brother  for  any  work  or 
labor  she  performed  for  him,  and  that  there  had  never 
been  anything  said  about  pay;  that  -she  never  had  any 
cattle  or  hogs.  It  is  thought  and  argued  by  appellantn 
that  this  squarely  contradicts  the  story  she  now  tells,  and 
it  may  be  true  that  there  was  some  equivocation  on  her 
part  at  tbe  time  of  such  examination.  But  she  did  not  at 
any  time  deny  that  she  had  such  a  contract  or  arrangement 
as  she  now  claims  to  have  had  with  her  brother.  We  must 
keep  in  mind  the  purpose  of  that  examination.  It  was  for 
the  purpose  of  discovering  whether  plaintiff  then  had  any 
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property  that  could  be  reached  on  execution,  to  satJBf> 
the  judgment  of  the  bank  which  had  instigated  the  pro- 
ceediugs.  The  questions  were  bo  framed,  and  the  aaswers  , 
were  auch  as  to  show  that  she  was  not  receiving  pay  or 
wages  for  the  work  she  waa  doing.  This,  it  seems  to  us.  is 
not  incoQBietent  with  the  claim  that  she  now  makes  that 
there  waa  a  contract  by  which,  at  her  brother's  death,  she 
was  to  have  the  property.  It  is  doubtless  true,  &i  con- 
tended by  appellants,  that,  had  she  told  what  the  real  con- 
tract or  arrangement  was,  it  would  develop  nothing  whifh 
could  be  reached  on  execution.  She  was  not  asked  that 
question,  but  was  asked  what  the  arrangement  was  as  to 
pay  or  wages.  Plaintiff  was  not  repi-esented  by  conufel 
at  that  hearing,  and  the  entire  situation  was  not  developed. 
As  stated,  counsel  for  the  bank  were  seeking  to  find  out 
whether  she  then  had  any  property  which  could  be  reached 
on  execution,  and  the  questions  were  framed  with  that  in 
view.  It  does  appear  that,  at  her  brother's  death,  she 
claimed  some  of  the  personal  property,  but  the  record  does 
not  clearly  show  just  when  she  acquired  auch  propertj, 
whether  before  or  after  the  examination  in  1910.  Appel- 
lants state  in  argument  that  it  was  then  five  years  prior  to 
the  death  of  Bmiley.  Conceding  that,  and,  if  the  case  de 
pended  entirely  upon  the  testimony  of  plaintiff,  her  evidence 
given  on  the  examination  in  1910  would  weaken  her  testi- 
mony, stilt  we  must  keep  in  mind  that  there  were  a  large 
number  of  other  witnesses  who  were  disinterested,  whose 
testimony,  taken  altogether,  ehowa  that  there  was  such  a 
contract  as  plaintiff  claims. 

It  is  next  contended  by  appellants  that. 

'"  paJH^^'^pro-       if  plaintiff's  testimony  as  to  what  the  cob- 

?e"anc?s"l'  "^     tract  wBS  Is  bcHeved,  it  is  insufficient  to  ctm- 

impiiea  BO-  atitute  a  contract,  because  the  conversation 

with  the  mother  was  not  a  contract  with  the 

daughter;  and  that,  if  the  daughter  took  no  part  in  the 
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tranaactioD,  she  was  ticltlier  bonod  nor  benefited  bj  itj  that 
it  doea  not  show  a  contract  with  plaintiff,  and  no  contract 
for  plaintiff's  benefit.  They  say  that  the  conversation  be- 
tween deceased  and  his  mother,  who  was  also  plaintiff's 
mother,  is  the  nearest  approach  to  any  direct  evidence  of 
plaintiff's  alleged  contract  with  deceased.  They  contend,  od 
the  other  hand,  that,  if  the  conversation  constitutes  any 
contract  at  all,  it  was  a  contract  between  deceased  and 
plaintiff,  and  therefore  a  personal  transaction.  Their  con- 
clusion from  this  is  that  plaintiff  either  participated  in  the 
entire  conversation  at  the  time,  or  that  no  snch  conversa- 
tion took  place.  But  they  concede  that  the  purpose  of  de- 
ceased was  to  get  Uai-garet  to  keep  boase  for  him;  that 
the  mother,  plaintiff  and  deceased  were  alone  together,  and 
deceased  broached  the  purpose  of  his  visit  to  the  mother; 
that  the  mother  took  no  dominant  part,  but,  on  the  con- 
trary, that  she  definitely  left  the  decision  to  plaintiff,  by 
saying,  as  Margaret  pats  it,  "She  said  I  could  go  if  I  want- 
ed to ;"  and  they  say  further  that  deceased,  having  learned 
that  plaintiff  could  go  if  she  wanted  to,  was  satisfied. 
I'laintiff  did,  however,  accept  the  offer,  and  went  to  defend- 
ant's home  and  stayed  there  for  19  years,  and  performed 
the  services  before  referred  to.  Such  contracts  between  rel- 
atives are  often  made,  witboat  being  reduced  to  writing 
and  without  being  made  as  specific  as  to  details  as  stran- 
gers would  make  them.  It  would  be  better  many  times  if 
they  were  more  particular  about  it.  But  the  testimony 
of  plaintiff  which  we  have  before  set  out  was  in  response  to 
the  qnestion  as  to  bow  she  happened  to  go  to  her  brother's, 
and  she  gave  the  conversation  as  stated.  Plaintiff  at  that 
time  was  living  with  her  mother,  and  we  think  it  is  not 
unnatural  that  the  son  should  talk  with  his  mother  before 
asking  the  daughter  to  leave  her.  Strictly  speaking,  per- 
haps, the  conversation  between  deceased  and  the  mother 
would  not  constitute  a  contract  between  plaintiff  and  the 
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deceased,  and  yet,  as  conceded  bj  appellante,  tbe  purpose 

of  deceased  was  to  liave  plaintiff  go  with  him  and  keep 

houBe  for  him,  and  if  Bhe  acted  upon  that,  as  her  testimon; 

shows,  and  that  of  other  witnesses,  relying  on  such  state^ 

menta,  we  think  this,  in  connection  with  the  other  evidence 

of  other  witnesses,  who  testify  that  deceased  said  that  such 

was  the  contract,  shows  that  the  contract  was  made.    As 

before  stated,  the  case  does  not  depend  upon  the  testimoa; 

of  plaintiff  alone. 

It  is  thought  by  appellants  that,  evai 

4.  witnkbib:        thoueh  plaintiff  testifies  that  she  took  do 
rompeleucy ;  °      ' 

with*^™aMd-    '"""*  '"  ****  conversation,  still,  if  her  t» 
JjJJJ^  **  tiiDony  taken  together  shows  that  ■she  did 

participate  in  tbe  conversation,  it  and  the 
witness  were  incompetent  under  Action  4604  of  the  Code. 
Plaintiff  testifies  that  she  took  no  part  in  the  conversation, 
and  she  was  not  interrogated  by  counsel  for  appellantx 
further  as  to  this.  As  said  in  Scott  v.  Brenton,  168  Iowa 
201,  the  defendants  being  -the  objecting  parties,  the  bnrde* 
is  upon  them  to  show  that  the  matter  referred  to  was  a  per- 
sona) transaction  or  commnnication,  and  the  evidence  and 
witness  are  not  incompetent  merely  because  an  inference 
may  be  drawn  that  it  was  a  personal  transaction  or  com- 
munication. 

It  is  thought  by  appellants  that  plaintiff's  conduct  vaa 
inconsistent  with  the  claimed  contract.  It  seems  to  os 
from  the  entire  record  that  this  cannot  be  so ;  that  her  con- 
duct during  the  19  years,  and  that  of  the  deceased  himaelt 
was  consistent  with  such  a  contract,  and  that  it  ia  not  un- 
reasonable to  believe,  from  the  entire  record,  that  then 
was  snch  a  contract.  There  is  testimony  that  plaintiff 
stated,  on  one  or  two  occasions,  that,  because  the  work  vaf 
30  hard,  she  was  going  to  quit ;  but  she  did  not.  Had  sbe 
done  BO,  and  failed  to  perform  her  part  of  tbe  contract, 
she  would  not,  of  course,  be  entitled  to  the  relief  she  ask*. 
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There  is  teBtimonf  from  some  of  the  witnesses  that 
deceased  said  he  was  going  to  make  a  will,  aod,  as  we  un- 
derstand plaintiff's  poBltion,  there  was  some  claim  made 
that  deceased  was  to  vest  the  title  in  her  by  will.  Other 
witnesses  contradict  this.  We  do  not  regard  this  as  very 
material.  If  deceased  agreed  to  vest  the  title  In  plaintiff 
by  will,  and  failed  or  refused  to  do  it,  she  would  still  be 
entitled  to  relief  if  the  contract  was  made  and  performed 
as  she  claimed. 

One  or  two  witnesses  testify  that  there 
'*  fn'Mio?"Bna'  ""*'  ^^^^  ^^''^  °^  ^  partnership,  and  plain- 
iiE?"'Md*'io«M2'  *'^  makes  such  a  claim  as  alternatlTC  relief 
in  her  petition.  Bnt  the  record  does  not 
show  that  there  was  a  partnership,  in  the  sense  that  they 
were  to  share  in  the  profits  and  losses.  Under  the  lav  In 
tbis  state,  this  is  necessary.  8ee  Lingenfelter  v.  St.. Clair, 
179  Iowa  11,  and  cases. 

As  said  in  30  Cyc.  357,  it  is  not  enough  to  constitute 
a  partnership  that  a  party  prove  an  agreement  in  which 
they  call  themselves  partners;  the  term  may  have  been 
nsed  in  a  popular,  rather  than  a  legal,  sense,  or  as  a  matter 
of  bosiness  convenience,  and  hence  no  partnership  may 
have  been  intended  by  the  parties.  And  again,  at  page  414, 
same  volume,  it  is  said  that  the  use  of  the  word  "partner- 
lihip"  by  a  person  in  bis  tetitimony,  in  describing  the  ar- 
rangement between  himself  and  another,  is  not  conclusive 
against  him  of  the  existence  of  a  partnership ;  but  be  may 
show  that  he  used  it  as  a  popular,  and  not  as  a  technical, 
term. 

There  is  some  testimony  from  some  of  the  defendants' 
witnesses  that,  in  one  or  two  instances,  deceased  expressed 
a  desire  that  bis  brother  Melvin  should  receive  his  share  of 
the  estate.  But  the  same  witnesses  testify  that  there  was 
■  a  contract  between  plaintiff  and  deceased,  and,  as  we  have 
already  stated,  a  large  number  of  witnesses  testify  that 


1210  QuiLPOBD  V.  Gardnbh  [180  Io»» 

Buch  was  the  tact.  If  there  was  such  a  contract,  and  it 
had  been  performed  by  plaintiff,  Melvin  could  not  iohfril. 
nor  could  deceased  have  willed  it  to  him,  because  the  prop- 
erty would  belong  to  plaiottff. 

Bome  other  points  are  argued,  but  we  do  not  feel  jdb- 
tifled  in  prolonging  the  opinion.  It  is  urged  by  appellantE 
that  evidence  of  verbal  declarations  and  admissions  is  not 
the  strongest  kind  of  evidence.  This  is  the  rule  where 
such  admissions  and  declarations  are  denominated  as  loon 
and  random  conversations,  as  where  the  witness  does  not 
clearly  understand  or  clearly  remember,  or  the  t^aIlsa^ 
tion  has  been  so  long  before  that  he  may  have  foi^tten. 
and  like  circumstances.  On  the  contrary,  such  evidence 
may  be  satisfactory  evidence.  In  the  instant  case,  there  is 
a  large  number  of  witnesses,  many,  if  not  all,  disinterested, 
who  state  positively  their  recollection  of  the  testimony,  and 
some  of  it  extends  down  to  a  time  within  a  short  time  be- 
fore the  death  of  deceased.  We  have  endeavored  to  appi.'c 
the  rule  in  weighing  the  testimony  of  the  different  wii- 
nesses. 

From  the  entire  record,  it  is  our  conclusion  that  the 
decree  of  the  district  court  was  right,  and  it  is,  therefore.— 
Affirmed. 

Gaynor,  C.  J.,  Weavek  and  Stevens,  JJ,,  concur. 


C.   S.  Guilford,  Guardian,  et  al.,  Appellants,   v.  Ai-mbxa 
Elizabeth  Gardner  et  al.,  Appellees. 

WILLS:  Hatnie  and  Extent  of  Testamentuy  Power— DefttdUt 
1  Fee.  A  testator  may  devise  an  estate  In  fee,  and  may,  immedi- 
ately In  connet^tion  therewith,  provide  for  the  destmctloo  ot 
such  estate  and  the  paSBlng  ot  the  same  to  a  different  deviM* 
OD  the  happening  of  a  speclfled  event.  So  held  where  ihe  deTln 
provided  that,  ft  the  devisee  died  without  imng  issue,  the  prop- 
erty  should  then  pass  to  another. 
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WXLIiS:     Oonotmctloii — OondlUotu — "Dying  Wlttunt  Ibbm."     It  1b 

2  not  within  the  proper  power  of  tbe  court  to  place  a  strained 
limitation  upon  plain,  definite  and  unarablguous  claiueB  of  a 
will.  So  held  under  a  will  wherein  teetator  provided  that  a 
devise  should  be  defeated  "if  he  (dcTlaee)  should  die  ■without 
living  iitite,"  and  the  court  refused  to  hold  that  such  condition 
was  limited  to  tbe  death  of  tbe  devlaee  during  the  lifetiTne  of 
tettator. 

WTUjS:      OoDBtnictton — ^Worda    of   SnbBtttntlon.     Principle    recog- 

3  nlzed  that  a  testator  may  devise  a  fee,  and  In  connection  there- 
with Talldly  provide  that,  on  the  happening  or  not  happening  of 
a  specified  event,  said  devise  shall  be  defeated  or  terminated, 
and  some  other  devisee  shall  be  substituted  In  lieu  of  the  first 
devisee. 

W1UJ9:     Oonstrnctlon — ()nsUfled  or  Defeadble  Fmb— Btile  of  Oon- 

4  strnctlan.  The  partiality  of  the  law  for  vested  or  absolute  es- 
tates Is  a  rule  of  construction  only,  and  wholly  inapplicable 
when  the  testator  has  clearly  and  unequivocally  provided  tbat 
a  devise  In  fee  shall  he  defeated  "if  devisee  die  without  iuue 
livinif." 

vriLLB:     OonBtrnction — Oondltlonal  Fee— Power  to  Sell— Effect.    A 

5  devise  which,  by  Its  terms.  Is  a  conditional  fee.  Is  not  neces- 
sarily oonverted  Into  an  absolute  fee  by  added  provisions  which, 
directly  or  Indirectly,  Invest  the  devisee  with  power  to  sell  and 
convey. 

WILLS:     Oonstrnctlon — Practical  Oonstrnctlon  by  Devisees — Eflect. 

6  The  practical  and  reasooable  construction  of  a  will  by  devisees 
Is  quite  significant  of  the  true  meaning  of  said  will. 

WlUd:     Oonstrnctlon — Nature  of  Estate  Created — Limitation  Ba- 

7  pngnant  to  Fee.  A  clear  devise  of  a  conditional  or  defeasible 
fee  may  not  be  defeated  by  Invoking  the  principle  tbat  a  testa- 
tor may  not  make  two  Inconsistent  or  repugnant  devises;  tor 
Instance,  an  absolute  devise  In  fee  and  a  subsequent  devise  re- 
pugnant thereto. 

Appeal  from  Decatur  District  Court. — Thomas  L.  Max- 
well, Judge. 
Saturday,  April  7,  1917. 
Rbhearino  Denied  Monday,  Septembeb  24,  1917. 
Action  for  the  construction  of  the  last  will  and  teata- 
ment  of  R.  D.  Gardner,  deceased.     From  the  finding  and 
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judgment  of  the  district  court,  the  plaintiffs  appeal— i/- 
firmed. 

C.  W.  Hoffman  and  Ed.  H.  Sharp,  for  appellants. 

v.  R.  McOinnie  and  Miles  &  Steele,  fop  appellees. 

Weaver,  J.— R.  D.  Gardner  was  a  prac- 
■  •D'd'?it*nt'o(*  ticing  phTBician,  residing  in  the  town  of 
poworf^o-''  I,eon,  Iowa,  for  many  years.  At  the  time 
of  his  death,  he  was  owner  of  over  IJOO 
acres  of  land  in  Decatur  County  and  two  residence  proper- 
ties in  Leon,  and  was  also  possessed  of  some  personal  prop- 
erty, including  moneys  and  credits  to  the  value  of  over 
110,000.  He  died  testate  in  the  year  1912,  leaving  eor- 
viving  him  his  wife,  Almena  Elizabeth  Gardner,  aod  one 
child,  a  son,  Charles  E.  Gardner.  The  material  provisiona 
of  the  will  (omitting  merely  formal  parts)  are  as  folloirs: 
"Second.  I  will,  bequeath  and  devise  to  my  belored 
wife,  Almena  Elizabeth  Gardner,  the  following  real  estate, 
to  wit:  Lot  Number  one  (1),  in  Block  No.  five  (5),  io 
Richardson's  Addition  to  Leon,  Iowa,  the  same  being  the 
homestead  now  occupied  by  myself  and  wife.  I  also  be- 
queath, devise  and  give  unto  her  my  beloved  wife,  one  half 
in  value  of  all  the  real  estate  and  personal  property,  in- 
cluding moneys  and  credits  of  every  kind  and  descrip^ 
tion  of  which  I  may  die  ■seized,  saving  and  excepting  the 
house  and  lot  hereinafter  bequeathed  and  devised  to  my  be- 
loved son,  Charles  Edgar  Gardner, 

"Third.  I  will,  bequeath  and  devise  to  my  beloved 
son,  Charles  Edgar  Gardner,  the  following  real  estate,  to 
wit:  Lot  No.  two  (2),  in  Block  No.  five  (5),  in  Richard- 
son's Addition  to  Leon,  the  same  being  the  property  now 
occupied  by  him  as  a  homestead.  I  also  give,  devise  aad 
bequeath  unto  my  beloved  son  one  half  in  value  of  all  the 
real  estate  and  personal   property,  including  moneys  and 
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credits  of  every  kind  and  description,  of  which  I  may  die 
seized,  saving  and  excepting  the  house  and  lot  hereinbefore 
devised  to  ray  beloved  wife.  Provided  however,  the  portion  f 
/of  my  estate  herein  willed,  devised  and  befjneathed  to  my 
Wloved  son,  Charles  Edgar  Gardner,  is  on  condition,  that 
if  he  should  die  without  issue,  living,  then  the  portion  of 
my  estate  devised  and  ttequeathed  to  him  shall  revert  and 
Igo  to  my  JbeloVed  wife,  Almena  Elizabeth  Gardner. 

"Fourth.  That  at  my  death,  in  case  my  beloved  wife 
and  son  oannot  agree  npnn  a  division  of  the  property  of 
which  I  may  die  seized,  then  it  ia  my  will  and  wish  that 
each  shall  select  a  good  man  to  make  division  of  my  es- 
tate between  my  said  beloved  wife  and  son,  and  in  case 
the  two  so  selected  cannot  agree  upon  a  division,  then 
the  two  BO  selected  Khali  select  a  third  person  who  shall 
assist  in  making  such  division  of  property,  bnt  the  per- 
sons so  selected  to  make  such  division  of  my  estate,  as 
herein  directed,  shall  before  entering  upon  their  duties 
go  before  the  clerk  of  the  court  and  take  oath  to  discharge 
their  dutie!)  as  such  referees  to  the  best  of  their  knowledge 
and  nndersfanding, 

"Fifth.  Having  full  faith  and  confidence  in  my  be- 
loved wife,  Almena  Klizabeth  Gardner,  and  my  beloved 
son,  Charles  Edgar  Gardner,  it  is  my  will  that  they  act  as 
eiecutrix  and  executor  of  my  last  will  and  that  they  so  act 
without  giving  bond  or  taking  out  papers  of  administration, 
or  being  put  to  any  expense  save  and  except  the  probating 
of  this  my  last  will  and  testament. 

"In  Witness  Whereof,  I  have  hereunto  signed  my  name 
this  6th  day  of  November,  1S86. 

"R.  D.  Gardner. 

"Witnesses:  Frank  Gardner,  Will  Gardner. 

"Codicil — After  due  consideration  I  have  concluded  to 
have  my  administratrix  and  administrator  give  bail  for  the 
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faithful  performance  of  their  duties,  and  take  out  letters  of 

admiDistration. 

y  "R.  D.  Qardnbr." 

Prior  to  the  date  of  this  will,  the  eon,  Charles  E,  Gard- 
ner, had  married  Carrie  Guilford.  The  evidence  tends  to 
show  that  the  relations  between  the  testator  and  his  son's 
wife  were  not  altogether  harmonious  or  pleasant,  the  tea- 
tator  being  inclined  to  the  view  that  the  daughter-in-law 
was  extravagant  and  wasteful.  The  son  outlived  his  fa- 
ther, and  died  intestate  and  childless  February  3.  1915, 
survived  by  his  wife,  Carrie  Giiilford  Gardner.  Borne  yeari 
before  the  death  of  the  testator,  Carrie  Guilford  Gardner 
became  of  unsound  mind  and  has  never  recovered  therefrom. 
Shortly  before  the  son's  death,  a  written  contract  was  en- 
tered into  between  him  and  his  mother,  Almeua  Elizabeth 
Gardner.  As  this  writing  is  in  some  respects  obscure,  and 
an  abbreviated  statement  of  its  general  effect  is  somewhat 
difficult,  we  extend  this  statement  for  its  quotation  in  fnll, 
as  follows: 

"Agreement  of  Settlement. 

"Know  all  men  by  these  presents,  that  whereas,  one 
B.  D.  Gardner,  husband  of  the  undersigned,  A.  E.  Gardner, 
and  father  of  the  undersigned,  C.  E,  Gardner,  they  being 
bis  sole  and  only  heirs  at  law  and  legatees,  did  on  the  6tli 
day  of  November,  1886,  make  and  execute  his  last  will  and 
testament,  giving  to  the  said  A.  E.  Gardner,  his  widow,  Lot 
one  in  Block  five,  Richardson's  Addition  to  the  Town  of 
Leon,  Iowa,  the  same  being  their  homestead,  and  the  un- 
divided one  half  in  value  of  all  the  real  estate  and  personal 
property,  including  moneys  and  credits  of  every  kind  and 
character  of  which  he  might  die  seized,  and  whereas,  the 
said  R.  D.  Gardneir  did  in  said  instrument  give  to  his 
son,  C.  E,  Gardner,  Lot  two  in  Block  five  of  Richardsoo's 
Addition  to  the  Town  of  Leon,  Iowa,  and  the  undivided  one 
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half  in  value  of  all  of  the  real  estate  and  personal  property, 
including  moneys  and  credits,  of  every  kind  and  descrip- 
tion of  which  be  might  die  seized,  upon  the  condition  that 
the  part  willed  to  the  said  C.  E.  Gardner  should,  if  he 
should  die  without  issue  living,  be  devised,  bequeathed  and 
revert  to  bis  said  wife,  A.  E.  Gardner,  and  whereas,  said 
will  was  duly  probated  od  the  25tb  day  of  March,  1913, 
and  recorded  in  Book  8,  page  114  of  the  Probate  Records 
of  the  District  Court  of  Decatur  County,  Iowa,  and  where- 
as, the  said  C.  E.  Gardner  is  now  in  ill  health  and  no  set- 
tlement or  distribution  of  said  property  ever  having  been 
made  by  and  between  the  said  A.  E.  Gardner  and  C.  E. 
Gardner,  and  that  the  same  consists  of  a  large  amonnt  of 
real  estate,  to  wit :  1,226  acres  of  land  iu  Decatur  Couuty, 
Iowa;  certain  residence  properties  in  the  town  of  Leon, 
Iowa,  and  a  large  amount  of  moneys  and  credits  amount- 
ing to  about  the  sum  of  |10,000.00  or  more,  and  that  said 
parties  hereto  are  desirous  of  settling  said  amatters  ami- 
cably, and  to  the  best  interests  of  both, 

"It  is  now  therefore  agreed  that  the  said  C.  E.  Gard- 
ner is  to  have  and  retain  in  his  own  right  and  name  all 
of  the  property  to  which  the  title  now  stands  in  his  own 
name,  for  bis  own  use  and  benefit,  and  that  all  of  the  per- 
sonal debts  of  the  said  C.  £.  Gardner  sball  be  paid  out  of 
the  estate  and  the  proceeds  thereof  of  B.  D.  Gardner. 
That  the  said  A.  E.  Gardner  is  to  have  and  retain  Lot  one, 
Block  five,  Richardson's  Addition  to  the  Town  of  Leon, 
Iowa,  bequeathed  to  her  in  said  will,  and  all  of  the  lands 
now  standing  in  her  own  name  for  her  own  individual  use 
and  benefit,  and  that  the  remainder  of  said  estate  shall  be 
placed  in  the  hands  of  Fred  Teale,  as  trustee,  or  in  case 
of  his  inability  or  incapacity  to  act  as  such  trustee,  then 
someone  to  be  appointed  by  the  court,  providing  however,  at 
all  times  that  the  said  C.  E.  Gardner  is  not  able  on  account 
of  ill  health  or  otber  inability  to  look  after  and  care  for 
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said  estate  but  that  in  case  the  said  C.  E.  Gardner  at  any 
time  is  able  to  look  after  and  care  for  said  estate  by  reason 
of  bis  physical  health  and  strength  tben  that  the  same  k 
to  be  turned  back  into  bis  bands  for  that  purpose. 

"That  it  is  agreed  that  out  of  the  said  estate  there 
shall  be  set  aside  a  trust  fund  in  the  sum  of  two  thousand 
dollars  to  be  held  by  the  said  Fred  Teale,  as  trustee,  or  hi 
case  of  his  inability  to  act,  someone  to  be  appointed  by  the 
court,  and  his  successors,  whoever  they  may  be,  and  that  tbe 
income  therefrom  is  to  be  turned  over  to  the  Leon  Cemetery 
Association  for  the  purpose  of  caring  for  the  lot  and  grares 
of  the  family  of  B.  D.  Gardner,  including  the  parties  hereto, 
and  any  other  members  that  may  be  burled  thereon,  and,  to 
care  for  the  lot  and  graves  of  the  mother  of  A.  E.  Gardner 
and  others  buried  on  said  lot,  and  the  remainder  of  said 
income  to  be  used  generally  for  the  care  and  beantifying 
of  said  cemetery,  said  fund  to  be  made  a  perpetual  TrnBt 
Fund  for  that  purpose.  That  the  sum  of  one  thousand  dol- 
lars shall  be  set  aside  as  a  trust  fund  to  be  held  by  the 
said  Fred  Teale  as  trustee,  or  his  successors  as  appointed 
by  the  court  herein,  the  income  from  which  shall  be  used 
for  the  purpose  of  caring  especially  for  the  lot  and  graves 
of  the  father  and  mother  of  Carrie  Gardner,  and  otliere 
buried  thereon,  in  the  cemetery  at  Toledo,  Iowa,  and,  any 
excess  after  caring  for  said  lot  and  graves  to  be  used  for 
the  general  care  and  beautifying  of  said  cemetery.  Said 
fund  to  be  perpetual,  and  the  income  therefrom  to  be  used 
for  the  purpose  above  set  out. 

"It  is  estimated  that  the  real  estate  belonging  to  said 
estate  is  of  the  reasonable  value  of  eighty  thousand  dollara, 
and  that  the  personal  property  belonging  thereto  is  of  the 
reasonable  value  of  about  ten  thousand  dollars,  mabiog 
a  total  in  value  of  some  ninety  thousand  dollars. 

"That  in  case  of  the  inability  or  incapability  of  the 
said  C.  E.  Gardner  to  continue  active  charge  of  said  estate  - 
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and  property,  that  th«  said  Fred  Teale  ahall  be'  chosen  as 
truitee  thereof,  and  shall  continue  and  conduct  the  affairs 
of  the  same,  but  that  in  case  the  said  C.  E.  Gardner  at  any 
time  is  able  to  look  after  the  affairs  of  'said  estate,  that 
the  same  is  to  be  returned  to  his  possession,  custody  and  con- 
trol to  be  continued  as  he  and  his  mother  may  agree. 

"That  vhtle  the  same  is  in  the  hands  of  said  trustee 
there  shall  be  eet  aside  and  used  for  the  use  and  benefit  of 
Carrie  Gardner,  wife  of  the  said  C.  E.  Qardner,  in  case  she 
survives  him,  the  sum  of  sixty-five  dollars  per  month  as 
long  us  she  shall  live,  and,  that  the  remainder  of  the  income 
from  said  property  shall-  be  turned  over  to  A.  E.  Gardner, 
after  paying  the  expenses  of  said  trusteeship,  to  be  used 
by  her  as  she  may  desire. 

"That  this  agreement  does  not  include  any  of  the  per- 
sonal property  or  real  estate  actually  belonging  to  the  said 
A.  E.  Gardner  or  C.  E.  Gardner,  and  that  the  final  dispo- 
sition of  said  property  shall  be  made  by  the  parties  C.  E. 
Gardner  and  A.  E.  Gardner  as  they  may  hereafter  agree, 
the  same  to  be  done  by  will  or  proper  instrument  as  their 
attorney  may  determine. 

"It  being  expressly  agreed  and  understood  that  in  case 
the  said  C.  E.  Gardner  shall  survive  his  mother,  A.  E.  Gard- 
ner, that  no  win  shall  be  made  by  her,  willing  or  devising 
the  property  of  said  estate  or  her  interest  therein,  ex- 
cepting that  may  be  made  by  the  agreement  of  the  parties 
hereto  hereinafter  entered  into,  but  that  the  same  shall 
revert  absolutely  to  the  said  C,  E.  Gardner  to  be  devised 
and  disposed  of  by  him  as  to  him  may  seem  proper  and 
best  at  all  times  taking  into  consideration  the  arrange- 
ment that  may  be  made  between  him  and  his  mother  with 
reference  thereto. 

"This  agreement  is  made  at  this  time  on  account  of 
the  illness  of  C.  E.  Gardner,  and  in  case  of  his  recovery 
and  ability  to  take  charge  of  and  handle  said  estate,  is  to 
Vol.  180  u,— 77 
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be  of  no  farther  force  and  effect,  unless  the  same  shall  be 
approved  or  in  any  manner  changed  by  the  parties  hereto. 

"Witness  our  hands  this  16th  day  of  January,  1913. 
"A.  E.  Gardner. 
"C.  E.  Gardner." 

After  the  death  of  Charles  E.  Gardner,  differences  of 
opinion  having  arisen  between  his  mother,  Almena  Eliza- 
beth Gardner,  and  the  guardian  of  his  widow,  concerning 
the  proper  interpretation  and  legal  eflfect  of  the  will  of 
R.  D.  Gardner,  this  action  was  brought  to  determine  aod 
Kettle  the  same. 

The  question  presented  to  the  court 
2,  Wills:  cod-  may  be  Stated  as  follows!  It  is  the  conten- 
rtVhSui  liau?^  '^'°"  "'  t*"^  guardian  that,  subject  only  to 
the  death  of  the  son  without  isane  during 
the  life  of  his  father,  the  clear  intent  of  the  testator  was  to 
vest  the  son  with  an  absolute  and  unconditional  title  to 
that  share  of  the  estate  descrit>ed  in  the  third  paragraph  of 
the  will.  On  the  part  of  the  widow  of  the  testator,  it  is 
argued  that,  properly  construed,  the  will  rested  the  son 
with  no  more  than  a  conditional  or  defeasible  fee  in  the 
property  devised,  a  title  which  could  become  absolute  odIv 
upon  the  death  of  Charles  E.  Gardner  leaving  living  issne; 
and  that,  it  being  conceded  that  he  died  without  issue,  the 
title  then  reverted  or  passed  to  his  mother. 

On  the  first  theory,  the  guardian's  ward,  Carrie  Onil- 
ford  Gardner,  as  widow  of  Charles  E,  Gardner,  is  entitled 
to  a  statutory  distributive  share  in  the  property  which  was 
thus  acquired  by  her  in  her  husband's  lifetime.  Cto  the 
other  theory,  the  condition  of  title  in  Charles  E.  Gardner 
having  failed,  the  entire  proijerty  passed  under  the  will  of 
his  father  to  Almena  Elizabeth  Gardner,  and  the  widow  of 
the  son  has  no  dower  or  distributive  share  therein.  The 
trial  court  sustained  the  latter  contention,  and  the  guardian 
appeals  in  his  ward's  behalf. 
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Stated  JD  briefer  terms,  tbe  rights  of  the  parties  turn 
first  upon  the  qnestiou  whether  the  words  of  the  testator, 
"if  he  should  die  without  issue  living."  are  held  to  have  ref- 
erence'solcly  to  the  death  of  the  son  in  the  lifetime  of  the 
father,  or  are  held  to  be  operative  upon  the  death  of  the 
son  without  living  issue  at  any  time  either  before  or  after 
the  death  'of  the  testator. 

I.  Appellant's  brief  has  been  prepared  with  entire  dis- 
r^ard  of  our  rules,  but  we  have  examined  it  with  care  to 
ascertain  as  clearly  as  may  be  the  points  relied  upon  for  a 
reversal  of  the  judgment  below. 

It  is  first  argued  that  our  prior  decisions  furnish  con- 
trolling precedents  for  construing  the  condition  in  this  will 
as  having  reference  exclusively  to  the  possible  death  of  the 
son  in  his  father's  lifetime.  Upon  that  point,  our  atten- 
tion is  called  to  Blain  v.  Dean.  160  Iowa  708,  Talbot  v.  Snod- 
grass,  124  Iowa  6S1,  and  other  cases  of  that  class,  Kone 
of  these  cases  is  quite  in  point.  In  the  case  at  bar,  while 
the  initial  sentence  or  clause  of  the  third  paragraph  of  tbe 
will  is  framed  in  general  terras,  which,  standing  alone,  di- 
vorced from  the  modifying  terms  which  follow  in  the  same 
connection,  would  confessedly  be  sufilcient  to  vest  "in  the 
devisee  an  absolute  fee,  yet  attached  thereto,  as  part  and 
parcel  of  the  same  paragraph,  is  a  clear  and  unequivocal 
condition  that  the  right  and  title  so  devised  will  become 
absolute  only  on  the  death  of  the  devisee  leaving  living  is- 
sue, and  that  upon  failure  of  such  condition  the  entire  prop- 
erty shall  vest  in  the  testator's  widow.  In  the  Blain  case, 
the  provision  was,  "If  any  of  my  children  shall  have  died 
leaving  no  issue,  I  direct  that  his  share  shall  be  divided 
among  those  leaving  issue  and  among  my  other  children 
then  living."  Here  it  is  too  clear  for  reasonable  question 
that  the  words,  "shall  have  died,"  and  "then  living,"  have 
direct  reference  to  the  time  when  the  will  became  effective, 
that  is,  at  the  death  of  tbe  testator.    It  provides  nothing 
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but  a  plan  or  basis  of  diBtributiou,  and  attaches  no  condi- 
tion whatever  to  any  gift  or  devise  made  by  the  will.  The 
same  may  be  said  of  the  wiil  in  the  Talhot  case.  Indeed,  we 
think  no  case  can  be  found — certainly  none  haa  been  cited— 
where  a  condition  which  is  attached  to  the  substance  ot  a 
devise,  as  distinguished  from  a  provision  designating  a  plan 
of  distribution  or  designating  the  persons  or  classes  to  sliare 
in  tlie  estate,  has  been  held  to  be  satisfied  or  to  become  in- 
operative because  the  devisee  has  outlived  the  testator.  The 
maker  of  a  will,  being  competent  to  give  or  withhold  his 
bounty,  may  attach  thereto  any  reasonable  condition,  and 
provide  that,  upon  failure  of  the  condition,  the  title  to  the 
property  or  thing  devised  shall  pass  from  the  devisee  flrst 
named  to  some  other  person.  A  devise  conditioned  for  a 
reversion  or  change  of  direction  upon  the  death  of  the  dev- 
iKee  without  living  issue  is  not,  as  counsel  for  appellant 
seem  to  thinly,  a  devise  of  a  mere  life  estate.  Such  a  devise 
vests  the  beneficiary  with  a  fee,  conditional,  it  is  true,  trat 
none  the  less  a  fee,  and  carries  with  it  all  the  rights  o( 
possession  and  control  which  pertain  to  full  ownership, 
subject,  of  course,  to  the  possibility  of  reverter  on  failure 
of  the  condition. 

That  the  testator  in  this  case  attached 
8-  JJ^^fiin  ?*"'"  ^lie  condition  for  a  reversion  of  the  title 
iSitiJuon'  """'  f*""  perhaps,  more  accurately  stated,  the 
condition  for  the  substitution  of  another 
beneficiary)  to  the  substance  of  the  gift  to  his  son,  is  hard- 
ly open  to  reasonable  donbt.  He  had  the  undoubted  right 
to  attach  such  condition  to  his  gift,  and  it  would  be  difficult 
indeed  to  express  such  intent  in  clearer  or  more  explicit 
terms.  The  meaning  being  plain  and  the  intent  being  law- 
ful, there  is  no  room  left  for  controversy.  It  is  not  for 
the  court  to  question  or  consider  the  absolute  justice  of 
the  condition;  its  only  function  is  to  ascertain  the  testa- 
tor's intent  and  give  it  effect.     The  intentions  being  plainly 
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stated,  the  reasons  or  motives  promptiog  it  are  not  impor- 
tant. The  testator  may  or  may  not  have  allowed  him- 
self to  be  inflaenced  by  dislike  or  distrust  of  his  son's  wife, 
or  the  condition  attached  to  the  devise  may  have  had  its 
origin  in  the  desire,  which  is  shown  in  many  persona,  to  bo 
hedge  abont  his  estate  as  to  keep  it  as  long  as  possible  with- 
in his  own  immediate  family ;  but  whatever  the  fact  in  this 
respect  may  be,  he  did  provide  that  the  gift  to  his  son  was 
"on  condition  that,  if  he  die  without  issue  living,"  then 
such  portion  shonld  "revert  and  go"  to  his  own  widow.  The  . 
reference  to  the  son's  death  without  issue  is  accompanied  by 
no  words  limiting  its  meaning  to  death  in  the  lifetime  of  the 
testator,  nor  by  other  words  by  which  such  limitation  can 
be  fairly  implied,  and  without  such  words  or  fair  impli- 
cation of  such  meaning,  the  devise  most  be  given  effect 
accordingly. 

There  is  nothing  in  any  other  paragraph  of  the  will  nor 
in  the  instrument  as  a  whole  to  give  rise  to  any  ambiguity, 
and  the  court  is  not  authorized  to  override  any  of  its  pro- 
visions by  conatmction.  That  such  is  the  well  settled  doc- 
trine of  the  law  of  wills,  see  CoUina  v.  CoUins,  116  Iowa 
703;  Estate  of  Jatnea,  lie's.  Y.7S,  100;  Wilhelm  v.  Calder, 
102  Iowa  342;  Wilson  v.  hinder,  (Idaho)  110  Pac.  274;  Bar- 
rett's Estate,  (Xeb.)  123  N.  W.  299;  Britton  v.  Thornton,  5 
Sup.  Ct.  Rep.  291;  Spencer  v.  Spencer,  (111.)  109  N.  E.  300; 
Calvin  v.  Springer,  (Ind.)  63  N.  E.  40. 

Appellants  invoke  in  support  of  tbeir 
4.  WlL^s ;  con- 

■truciion :  theory-  the  proposition  frequently  announced 

ruie"of  1^'      ^'    *'''^  court  that  the  law  favors  that  con- 
stTiKHoo.  HtructiOD  of  a  will  which  effects  the  crea- 

tion of  a  vested  or  absolute  estate  as  against  one  which  is 
merely  contingent  or  conditional.  But  it  must  be  remem- 
bered in  thin  connection  that  this  is  a  rule  of  construction 
only,  and  rules  of  construction  have  no  application  where 
the  devise  is  clear  and  unequivocal,  and  the  Intent  therein 
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expressed  is  sot  iaconsisteut  with  any  other  prorisiODs  of 
the  will. 
_  Airain,  counsel  sav  that  the  will,  fairW 

5.  WiLM  r  con-  e.         t  ,  j  . 

■truciion:  n»-  construed,  vesta  the  ftoa  with  authority  to 
sr*to*1rii^""  sell  and  dispose  of  the  property  devised  to 
•*'*'■  him,  and  that  this  ia  inconsistent  with  the 

idea  that  the  testator  intended  to  give  him  anything  len 
than  an  absolute  fee.  But  this  argument  involves  a  fnnda- 
mental  misconception  of  the  law.  It  is  not  correct  to  bbt 
that  the  power  to  sell  and  dispose  of  property  attached  to 
a  devise  of  anything  less  than  a  fee  has  the  effect  to  con- 
vert such  a  devise  into  an  absolute  title.  For  example,  a 
testator  may,  by  appropriate  language,  devise  a  life  es- 
tate, adding  thereto  power  to  the  life  tenant  to  sell  and 
convey  the  fee,  and,  if  the  life  tenant  die  without  exercis- 
ing the  power,  the  Remainderman  succeeds  to  the  title.  It 
is  true,  however,  that,  if  the  construction  of  the  devise  be 
open  to  question  or  doubt,  the  power  to  convey  is  a  circum- 
stance of  very  material  importanoe  in  ascertaining  the  real 
intent  of  the  testator.  Moreover,  a  life  tenant  to  whom  no 
power  to  convey  has  been  expresaly  devised  may  still  sell 
and  dispose  of  his  life  interest,  and  his  grantee  will  there- 
by be  clothed  with  all  the  right  and  title  of  the  grantor. 
Bo,  too,  the  holder  of  a  conditional  fee  may  sell  and  conrey 
such  fee,  vesting  his  purchaser  with  all  the  attributes  of 
ownership,  subject  only,  as  we  have  already  said,  to  the 
possibility  of  reverter  or  diversion  of  the  title  upon  failure 
of  the  condition  attached  thereto. 

We  discover  nothing  in  the  will  of  Dr.  Gardner  which 
seems  intended  to  vest  the  son  with  any  other  or  greater 
power  or  authority  than  such  as  the  law  attaches  to  the 
ownership  of  a  conditional  or  defeasible  fee. 

There   is  -still   another  feature  of  this 
"■  MracHonfp'rac-  ^f^  which  is  uot  without  material  bearing 
a  br°deri-'^    upon  the  issue  we  are  here  considering.    We 
refer  to  the  practical  construction  which  the 
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bother  and  eon  placed  upon  thie  devise,  ia  the  contract 
made  between  them  after  the  wil)  had  become  eflFective  after 
the  death  of  Dr.  Gardner.  If  the  appellant'B  contention  be 
correct,  the  title  to  all  property  described  in  the  third  par- 
agraph of  the  will  had  then  become  complete  in  the  son,  un- 
incntnbered  and  unrestricted  by  any  condition  in  favor  of 
the  mother;  yet  we  find  them  both  here  expressly  recogniz- 
ing the  conditional  character  of  the  title  devised  to  the 
eon.  In  view  of  our  conclusion  of  the  clear  expression  of 
the  testator's  intent,  it  is  unnecessary  for  ns  to  decide  how 
far,  if  at  all,  the  parties  to  this  contract  are  concluded  by 
Its  terms  upon  the  question  of  their  respective  rights  under 
the  will;  yet  if  the  construction  of  the  devise  were  one  open 
to  any  reasonable  doubt,  the  (act  that  the  son,  the  one  per- 
son adversely  affected  by  the  condition  attached  thereto, 
survived  the  testator  more  than  two  years,  and  never  in 
his  lifetime,  so  far  as  the  record  shows,  questioned  the  con- 
ditional character  of  his  title,  it  is  significant  of  the  mean- 
ing and  effect  of  the  testator's  language  ns  it  appeals  to  the 
ordinary  mind. 

II.  As  an  alternative  proposition,  ap- 
7,  Wills:  con-  pellants  rely  upon  the  rule  by  which,  when 
-."}  ^f;"^  the  te.«tator  has  made  a  clear  devise  of  a  fee 
^^epDcnant  q^  absolute  title,  the  estate  in  such  property 
is  thereby  exhausted,  and  it  is  not  within  his 
power  to  control  the  course  of  the  descent  of  the  devised 
property  after  the  death  of  the  devisee.  White  there  has 
been  some  division  of  opinion  in  this  court  as  to  the  appli- 
cation of  this  rule  to  particular  cases,  the  correctness  of 
the  abstract  le^al  proposition  is  not  open  to  dispute.  Start- 
ing from  this  foundation,  it  is  argued  by  counsel  that,  as 
the  devise  in  the  third  clause  of  the  will  begins  with  the 
declaration,  "I  will,  bequeath  and  devise  to  my  son,  Charles 
Edgar  Gardner,"  the  homestead  property  occupied  by  him. 
and  again,  "I  give,  devise  and  bequeath  unto  my  son  one- 
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half  ID  value  of  all  the  real  estate  and  personal  property,"' 
—language  vhich,  Btandiag  alone,  would  undoubtedly  rest 
the  deviaee  with  an  absolute  fee, — it  must  be  given  such  ef- 
fect without  regard  to  the  condition  contained  in  the  same 
paragraph.  No  precedent  has  been  cited,  and  we  think  none 
is  to  be  found,  going  to  this  extent.  To  sustain  the  pooitiou 
taken  by  counBel,  the  court  must  dismember  the  testator'i 
statement  of  his  intent  and  give  effect  to  one  clause  or  phrase 
thereof  and  deny  any  force  or  effect  to  the  express  qualifica- 
tion or  condition  attached  to  such  devise.  It  should  be  kept 
in  mind  that,  while  a  testator  cannot  make  two  inconsiatent 
or  repugnant  devises  and  both  be  declared  legally  valid,  it 
is  undoubtedly  within  his  power  to  devise  a  conditional  or 
defeasible  fee.  In  the  case  of  a  manifest  repugnancy  or 
inconsistency,  the  court  may  declare  which,  if  either,  of 
such  provisions  shall  be  held  valid;  but  where  a  devise  is 
made  subject  to  a  clearly  expressed  condition,  it  is  not  with- 
in the  province  of  the  court  to  sever  the  condition  from  the 
gift  and  declare  absolute  and  unlimited  the  title  which  the 
testator  has  made  limited  and  conditional-  3(eek  v.  Briggs, 
87  Iowa  610 ;  Stivers  v.  Gardner,  88  Iowa  307 ;  Witkelm  r. 
Calder,  102  Iowa  342;  Mansfield  v.  Skelton,  (Conn.)  35  Atl. 
272;  Canaday  v.  Baysinger,  170  Iowa  41i;  In  re  BarreH'i 
Estate^  (Neb.)  123  K.  \V.  299;  Tyler  v.  Theilig,  (Ga.)  52  6. 
E.  606.  To  read  this  wiU  as  applicants  would  have  it  read, 
and  totally  disregard  the  condition  attached  to  the  devise 
to  Charles  E.  Gardner,  is  to  destroy,  and  not  to  construe. 
Tlje  sole  juatiflcatioo  and  the  only  purpose  of  a  jndicial 
construction  of  a  will  is  the  development  of  the  intent  of 
the  testator.  In  so  doing,  every  provision  of  the  inBtro- 
ment,  if  lawful  in  character,  is  to  be  given  due  effect.  The 
court  may  not  make  a  will  for  the  testator,  nor  impose  upon 
the  win  a  forced  or  unnatural  construction  to  accompUih 
what  may  seem  to  be  a  more  just  or  appropriate  distrihn- 
tion  of  his  estate.    The  will  in  thia  case  was  made  25  yem 
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before  the  testator's  death.  So  (luestiou  can  be  raised  as 
to  bis  testamentary  capacity  at  that  time.  During  the  re- 
mainder of  his  life,  he  had  abundant  opportunity  to  re- 
flect upon  the  disposition  he  had  made  of  his  estate  and  to 
determine  whether  he  deaired  to  malie  any  changes  there- 
in. No  change  was  made,  and  the  will  speaks  as  from  the 
date  of  his  death. 

Much  has  been  said  in  argument  of  the  circumstances 
surrounding  the  testator  and  of  the  relations  between  him- 
self and  wife  on  the  one  hand  and  the  son  and  son's  wife 
on  the  other,  but  we  find  notfaiug  therein  which  justifies  us 
in  giving  to  the  languaj^e  of  his  will  any  other  than  its 
plain  and  natural  import  and  meaning,  and  this  we  think 
necessitates  an  afiBrmance  of  the  conclusion  reached  by  the 
trial  court. 

For  the  reasons  stated,  the  judgment  appealed  from  is 
— Affirmed. 

Gaynoe,  C,  J.,  Preston  and  Salinger,  JJ,,  concur. 


Minnie  Hein  et  al..  Appellees,  v.  Waterloo,  Cedar  Falu  & 
Northern  Eailway  Company,  Appellant. 

AfPBAI.  AND  EKBOB:  Flndlnffs  Of  Facta,  Etc.— MUcondnct  of 
OoiUMl— New  Trial.  The  appellate  court  will  not  settle  a  war 
ot  affidavits  as  to  Just  wbat  did  take  place  and  wnat  did  not 
take  place  In  the  trial  court  on  tba  subject  of  misconduct  ot 
counael  as  a  basis  for  new  trial.  A  /indini;  of  factt  bj/  the  trial 
court  it  easential. 

Appeal  from  Linn  District  Court. — F.  O,  Ellison,  Judge. 

Wbdnksday,  May  16,  1917. 

Rehearing  T>enied  Monday,  September  24,  1917. 

Action  at  law  on  an  appeal  to  the  district  court  from 
the  award  of  a  sheriff's  jury  upon  the  question  of  the  dam- 
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ages  to  be  paid  plaintiff  for  the  taking  of  a  right  of  wa; 
through  her  land.  There  was  a  trial  to  a  jury,  which  as- 
Besaed  plaintiffs'  damages  at  (3,050.  The  defendant  ap- 
peals.— A  ffirmed. 

Barnes,  Chatnlerlain .d  Randall  and  Edwards,  LongU^, 
Ransier  &  Smith,  for  appellant, 

Maurice  P.  Cahill  and  Redmond  d  Stewart,  for  appel- 
lee, 

Preston,  J, — Three  acres  of  land  were 
afpbai.  *nd        taken  for  the  right  of  way  through  76  acres 
wf-  miBSndict  "'  '""**  owned  by  plaintiff  near  Cedar  Bap- 
S'w TiStl  ■         ^^^-    The  right  of  way  divided  into  ■sobstaa- 
tinlly  equal  parts  a  timber  pasture  of  abont 
35  acres,  and  this  pasture' was  separated  from  the  balance  of 
the  farm  by  a   public   highway.     The  highest   witness  for 
plaintiff  placed  the  damages  at  |3,080,  according  to  appel- 
lant's claim,  but  appellee  says  |3,420.     Appellant  clainn 
that  the  witness  for  defendant  placed  the  damages  at  ap- 
proximately Jl,flOfl,  while  appellee  says  that  the  average  of 
the    depreciation    estimated    by    defendant's    witnesses  i> 
|1,339.     As  said,  the  award  was  $3,050. 

It  is  shown  that  the  award  by  the  sheriff's  jnry  was 
|2,200,  and  appellee  says  that  this  was  before  any  dirt  had 
been  moved  and  before  the  real  damage  to  the  projierty  by 
reason  of  a  deep  cut  and  curve  became  apparent.  It  is  also 
shown  that,  on  a  former  trial  of  the  case,  a  jury  awarded 
plaintiff  $2,900.  This  was  done  after  hearing  alt  the  testi- 
mony and  viewing  the  premises.  It  appears  that  both  plain- 
tiff and  defendant  appealed  from  the  award  of  the  sheriflTa 
jury.  As  we  understand  the  record,  the  $2,900  verdict  or 
award  just  referred  to  was  upon  the  trial  of  defendant's  ap- 
peal, although  perhaps  that  is  not  very  material,  A  new  trial 
was  granted  in  the  first  trial,  and  appellee  says  the  court  did 
80  without  giving  any  reason ;  at  any  rate  it  was  not  granted 
upon  any  alleged  misconduct  of  counsel  in  argument  to  tbe 
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inry.  Appellant's  point  here  is  that  the  award  of  the  jury 
in  the  trial  of  the  instant  case  wa^  very  nearly  up  to  the 
highest  estimate  of  the  wltnesaes,  while  appellee  says  that 
there  is  so  little  difference  between  the  last  and  the  flrat  ver- 
dict and  the  award  of  the  aheriff'e  jury  that  this  la  impor- 
tant to  be  considered  in  determining  the  merits  of  this  ap- 
peal, and  as  to  wbether  there  was  any  prejudice  to  appel- 
lant by  reason  of  the  alleged  misconduct  of  counsel  in  ar- 
gument to  the  jury.  Appellant  contends  that  there  was 
misconduct  upon  the  part  of  plaintiff's  counsel  in  argu- 
ment, and  they  say  that  the  claim  for  reversal  is  based 
squarely  upon  the  misconduct  of  counsel  in  closing  argu- 
ment to  the  jury.  Appellant  cites  the  following  Iowa  cases 
to  sustain  its  position :  Henry  v.  Sioux  City  d  Pac.  R.  Co., 
70  Iowa  233;  WhiUctt  v.  Chicago,  R.  J.  &  P.  R.  Co.,  67  Iowa 
150;  State  v.  Helm,  92  Iowa  540;  Wheeler  &  WtUon  Mfg. 
Co.  V.  Sterrett,  94  Iowa  158;  Sullivan  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  119  Iowa  464;  Aimon  «.  Chicago  d  N.  W.  R.  Co., 
163  Iowa  449. 

Appellee  contends  that  the  granting  of  a  new  trial  on 
the  ground  of  misconduct  of  counsel  is  a  matter  largely  in 
the  discretion  of  the  trial  court,  and  that  this  court  will, 
not  interfere  unless  it  afllrmativelj  appears  that  such  dis- 
cretion was  abused  (citing  Deemer  PI.  and  Pr.,  Section  647, 
Sunberg  v.  Bdbcock,  66  Iowa  615) ;  and  contend,  also,  that 
it  must  be  shown  that  prejudice  resulted  to  the  party  com- 
plaining, citing  Hammond  v.  8.  C.  tt  P.  R.  Co.,  49  Iowa 
450;  State  v.  ililler,  6E5  Iowa  60;  Hannestad  v.  Chicago,  AT. 
&  St.  P.  R.  Co.,  132  Iowa  232 ;  State  v.  Oulliver,  163  Iowa 
123;  Spaulding  v.  Layboum,  164  Iowa  277;  Witheg  v. 
Fowler  Co.,  164  Iowa  377. 

The  language  complained  of,  even  though  it  were  not 
in  response  to  argument  by  counsel  for  defendant,  is  not  as 
strong  and  could  not  be  said  to  be  as  prejudicial  as  in  some 
of  the  cases  cited  by  appellant.    But  under  the  record  in 
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the  case,  we  are  of  opinion  that  the  question  cannot  be 
considered  because  of  the  state  of  the  record.  The  aiga- 
ment  complained  of  is  that  of  Mr.  Redmond.  It  appears 
that  Mr.  Redmond's  remarks  were  taken  down  by  the  oBBcia] 
shorthand  reporter  and  certilied.  The  part  of  his  argu- 
ment printed  in  the  abstract  comprises  nearly  two  pages 
of  the  abstract  In  the  first  part  of  the  argument  or  the 
remarks  as  printed,  Mr.  Redmond  thought  defendant  and 
counsel  were  mean  and  villainous  towards  the  plaintiff, 
and  later  asks  a  number  of  questions  which  indicate  that  it 
is  in  response  to  something  whicli  bad  been  said  by  counsel 
for  the  defeudant.  He  says:  "Sympathy?  PrejadiceT 
Fairness  ?  Liberality  ?  Generosity  ?"  etc.  After  nearly 
two  pages  of  the  statements  of  Mr.  Redmond  as  set  out  in 
the  abstract,  we  find  this  objection : 

"Mr,  Longley ;  I  object  to  the  statement  made  by  coun- 
sel as  highly  improper  and  unwarranted. 

"Mr.  Cliamberlain :  And  it  is  an  untrue,  statement  of 
the  facts  with  reference  to  the  proceedings  in  this  case. 

"Mr.  Redmond:  The  record  will  show — 

"Court :  As  to  prior  proceedings,  there  is  only  one  part 
of  them  before  the  jury,  and  this  must  be  determined  frcm 
the  evidence  and  proceedings  had  here,  regardless  of  any 
former  transaction." 

We  refer  to  this  because  the  objection  seems  to  be 
somewhat  indefinite  as  to  what  of  the  prior  numerous  state- 
ments of  Mr.  Redmond  were  objected  to.  Mr.  Redmond 
then  continued :  • 

"They  say  they  had  to  go  through  there.  Well,  now  did 
they?  Did  they?  Now  I  am  not  an  enemy  of  any  railroad 
company,  or  any  interurban  railroad  company.  I  am  friend- 
ly to  them,  and  I  see  many  reasons  for  their  development 
My  friends  on  the  other  aide  say  they  could  not  get  throDgh. 
I  do  not  underrate  this  line.  I  would  be  sorry  to  think  I 
was  a   man   to  be  engaged   in   retarding  the  progress  of 
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building  interurban^.  But  wheo  it  comes  to  taking  the  home 
life  too,  destroy  it  for  this  woman  and  these  children,  for 
the  purpose  of  getting  down  to  the  city  of  Cedar  Rapids, — is 
there  any  Feason  why  Cedar  Rapids  shoald  demand  that?" 

Counsel  again  took  ezceptiou  to  the  remarks.  Not 
aJl  of  this  matter  before  referred  to  is  set  out  in  the  motion 
for  new  trial.  The  part  relied  upon  in  the  motion  for  new 
trial  is  as  follows : 

"(4)  For  the  reason  that  oounsel  for  plaintiff  was 
guilty  of  misconduct  in  making  the  following  statement 
to  the  jury:  'Talk  about  fairuess,  liberality,  generosity. 
There  neyer  was  a  case,  a  condemnation  case — and  maybe 
1  have  tried  as  many  of  them  as  my  friend  Longley — or 
that  I  was  acquainted  with,  or  had  any  knowledge  of,  that 
was  so  aggravated  in  its  damages,  so  villainous  in  its  prose- 
cution, such  faithless,  villainous  idiocy  and  meanness  in  the 
management  on  their  part  to  pursue  this  woman  as  they 
did,'  and  many  other  statements  of  like  tenor  and  substance 
in  his  argument  to  the  jury. 

"(5)  For  the  reason  that  the  said  counsel  for  plaintiff 
was  guilty  of  misconduct  in  his  closing  argument  to  the 
jury,  in  that  said  counsel  charged  the  defendant  with  gross 
unfairness  in  challenging  all  the  farmers  upon  the  jury 
except  one,  in  peremptory  challenges,  which  statement  was 
not  only  untrue,  as  shown  by  the  record  of  the  jury  selec- 
tion in  said  case,  but  which  was  highly  prejudicial  and 
contrary  to  therules  of  said  court,  under  which  the  peremp- 
tory challenges  are  exercised  privately  by  each  party  to  the 
litigation,  and  in  support  of  this  ground,  the  defendant 
refers  to  the  atBdavit  of  William  Chamberlain  hereto  at- 
tached." 

An  affidavit  of  Mr.  Chamberlain,  one  of  the  attorneys 
for  the  defendant,  was  attached  to  the  motion,  in  which  he 
sets  out  the  practice  in  the  Linn  district  court  as  to  per- 
emptory challenges.    We  do  uot  find  that  this  affidavit  was 
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made  a  part  of  the  record  by  a  bill  of  exceptions;  bnt, 
whether  it  is  or  not,  there  is  no  finding  of  fact  by  the  trial 
court  as  to  the  dispute  between  cotineel  as  to  this  affidavit 
and  othepR  which  will  be  now  referred  to,  as  required  hy  the 
cases  before  such  a  matter  may  be  considered  in  this  court 
These  cases  will  be  referred  to  later  in  the  opinion. 

Plaintiff  filed  a  resistance  to  the  motion  for  new  trial, 
supported  by  the  affidavits  of  Mr.  Redmond  and  Mr.  Cahill, 
attorneys  for  plaintiff.  "VVe  shall  not  set  out  the  statements 
in  these  or  the  rebuttal  affidavits  of  Chamberlain  and  Long- 
ley  in  full,  but  enough  to  show  that  there  was  a  sqaare 
confiict  in  the  affidavits  between  counsel  on  either  side  as 
to  what  took  place  ui>on  the  trial.  Briefiy,  Mr.  Redmond 
and  Mr.  Cahill  say  in  tbeir  affidavit  that  Mr.  Chamberlain 
in  his  argument  to  the  jury  referred  to  the  award  by  the 
sherilf's  jury,  and  that  it  had  been  paid  in  and  that  the 
defendant  did  not  appeal,  and  that  he  (Chamberlain)  said 
to  the  jury'that,  at  the  rate  plaintiffs  wanted  for  a  right  of 
way  through  their  land,  a  right  of  way  from  Waterloo  to 
Cedar  Kapids  would  cost  defendant  three  quarters  of  a  mil- 
lion dollars,  and  in  other  portions  that  it  would  cost  a  quar- 
ter of  a  million,  and  that  this  would  be  prohibitive;  that 
counsel  Longley  said  to  the  jury  in  his  argument  that  the 
original  cost  and  interest  of  the  railroad  would  eventually 
be  borne  by  the  taxpayers  and  patrons  of  the  road,  and 
some  other  matters;  and  also  that  both  Mr.  I.,ongley  and 
Mr.  Chamberlain  made  profession  of  fairness  in  behalf  of 
the  railroad  company  to  the  plaintiff,  and,  as  tbey  say.  to 
be  even  generous,  and  that  they  reiterated  snch  statements 
and  professions  many  times  in  their  talks  to  the  jury.  In 
response  to  the  affidavits  just  referred  to,  Mr,  Chamberlain 
and  Mr.  Longley  filed  counter- affidavits,  in  which  they  den/ 
the  statements  attributed  to  them  in  the  affidavits  of  Mr. 
Redmond  and  Mr.  Cahill,  or  some  of  fhem.  We  said,  in 
Rayhum  v.  Central  loica  R.  Co.,  74  Iowa  637,  at  641: 
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"This  contest  of  affidavits  between  members  of  the 
profession  is  unseemly,  and  ought  not  to  be  tolerated.  The 
law  provides  for  perpetuating  of  record  such  matters  by 
bills  of  exceptions  by  which  the  court  below  can  show 
the  facts,  thus  avoiding  the  necessity  of  resorting  to  affi- 
davits. •  •  •  ^'e  are  now  satisfied  that  correct  prac- 
tice requires  that  the  court  below  shall  certify  the  facts  and 
language  complained  of  as  amounting  to  misbehavior  on  the 
part  of  counoel." 

In  State  v.  McClure,  159  Iowa  351,  at  354,  we  said  that 
the  court  made  no  finding  of  facts  in  regard  to  the  alleged 
misconduct  of  counsel  in  argument,  and  that  such  matters 
cannot  be  considered  without  such  a  finding,  because  the 
trial  court  was  in  a  better  position  to  determine  the  facts 
than  this  court  coald  be.  In  Richer  v.  Davis,  IftX)  Iowa  37, 
at  52,  we  said : 

"It  is  »]uite  important,  in  sucb  cases,  that  the  trial 
court  make  a  finding  of  the  facts  attempted  to  be  shown  by 
affidavit,  and  to  make  this  finding  of  record.  Many  times 
he  alone  can  know  the  facts;  .and,  in  all  cases  of  dispute, 
we  are  entitled  to  know  upon  wbat  his  final  conclusion  is 
based.  So  far  as  possible,  appellate  tribunals,  in  actions 
of  law,  should  be  relieved  from  settling  disputed  questions 
of  fact;  and,  in  the  absence  thereof,  it  will  be  assumed  that 
the  trial  court  was  fully  justified  in  its  ruling,  in  so  far 
as  they  involve  purely  fact  questions." 

There  are  numerous  cases  following  the  Raybum  case. 
We  shall  cite  a  part  only  of  them.  See  Frank  v.  Davenport, 
106  Iowa  588,  590;  Kinney  v.  McFaul,  122  Iowa  452,  454; 
State  V.  Cl&nons,  78  Iowa  123,  125 ;  State  v.  LaOrange,  99 
Iowa  10,  12. 

We  shall  not  stop  to  cite  authorities  holding  that,  if 
the  remarks  of  counsel  in  the  closing  argument  are  called 
out  by  and  in  response  to  remarks  of  opposing  counsel, 
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there  can  be  no  just  complaint.     See,  however,  the  cage 
of  State  D.  Wilson,  157  Iowa  698,  at  722. 

Under  the  authorities  before  cited,  we  are  of  opinion 
that  the  question  as  to  the  alleged  misconduct  may  not 
be  considered.  We  may  add,  however,  and  very  briefly,  that, 
if  counsel  for  the  defendant  made  the  remarks  claimed  by 
appellee,  then  it  was  a  case  of  "six  of  one  and  half  a  doien 
of  the  other,"  or,  as  it  is  sometimes  put  now,  "flfty-flfty." 
Of  course  we  make  allowance  for  the  zeal  of  counsel  on 
both  sides  in  closely  contested  cases,  and  it  is  onr  experi- 
ence that,  as  a  rule,  counsel  pursue  about  the  same  tactioa, 
and  sometimes  the  one  who  is  defeated  thinks  he  has  been 
abused.  As  said  by  Mr.  Justice  Weaver,  in  State  v.  Gulliver, 
supra,  some  allowances  should  be  made  and  something  left 
to  the  good  sense  and  manly  fairness  of  counsel  themselves, 
as  well  as  the  discretion  of  the  trial  court,  and  the  jurors 
must  be  supposed  to  have  some  capacity  to  distingniBh 
between  partisan  oratory  and  analysis  of  testimony.  Of 
course,  where  the  trial  court  can  see  that  counsel  on  one 
side  is  in  good  faith  at^uing  his  case  according  to  the  rules, 
and  opposing  counsel,  for  the  purpose  of  seeking  to  ob- 
tain an  advantage,  goes  out  of  the  record,  the  court  shoold 
on  its  own  motion  caution  him,  and  if,  on  motion  for 
new  trial,  the  court  is  satisfied  that  the  successful  party 
has  gained  an  advantage,  and  that  the  unsuccessful  party 
has  been  prejudiced  by  remarks  of  counsel  out  of  tbe  record, 
then  the  court  should  promptly  sustain  the  motion  for 
new  trial.  The  trial  judge  was  on  the  ground  and  doubtless 
heard  the  arguments  of  counsel  on  both  »ides.  He  also 
heard  the  allidnvits  read,  and  it  was  his  conclusion  that  no 
prejudice  had  resulted  to  the  defendant  in  regard  to  tbe 
matters  complained  of.  Of  necessity,  the  matter  is  Bndi 
that  it  uiuat  be  left  very  largely  to  the  good  sense  and  dis- 
cretion of  the  trial  court.  Hannestad  v.  Chicago,  M.  <t  8t. 
F.  R.  Co.,  supra. 
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For  the  reasons  giveo,  it  is  our  coaclnaioD  tliat  the 
judgment  appealed  from  should  be,  and  it  is, — Affirmed. 

Gaynor,  C.  J.,  Weaver  and  Stevbns,  JJ.,  concur. 


James  C.   Hume,  Appellant,  v.  Ino&^bnoekt  School  Dis- 
TBicT  of  De9  Moines,  Appellee. 

SOHOOI^  AND  80E00L  DISTBI0T8:  OOTermnant,  Etc^Unlaw- 
fnl  DenutDd  for  Tuition — Semedy.  Relief  trom  an  unlawful 
demand  for  tuition,  baeed  on  an  erroneous  finding  b;  the  school 
board  that  the  pupil  is  a  nonreBldent,  must  be  reached  by  an 
appeal  to  tbe  county  superintendent,  etc.  If  said  demand  Is 
accompanied  by  an  order  tor  the  expulsion  of  the  pupil  If  the 
tuition  be  not  paid,  injunction  will  lie,  eBpeclaily  vhere  a 
money  demand  exists  (or  the  return  of  tuition  paid  under  pro- 
test    (Sec.  2818,  Code.  1897.) 

Appeal  from  Polk  District  Court. — Hubert  Uttebback, 
Judge. 

Monday,   September  24,  1917. 

Action  in  equity  to  enjoin  defendant  from  expelling 
Thomas  D.  Hatton,  a  nephew  of  plaintiff's,  from  the  West 
Des  Moines  Higb  School  because  of  the  nonpayment  b; 
plaintiff  or  anyone  for  said  minor  of  tuition  for  schooling 
and  instruction,  and  to  recover  f50,75  already  paid  by  ap- 
pellant to  defendant  school  board  on  account  of  tuition  for 
said  boy,  which  payment  is  alleged  to  have  been  made 
under  protest  and  because  of  coercion  and  duress  by  de- 
fendant. There  was  a  demurrer  to  the  petition,  which  was 
sustained,  and,  plaintiff  refusing  to  plead  further,  judg- 
ment was  rendered  against  him,  and  be  appeals.    Reversed. 

Cumm'tis,  Hume  rf  Bradshaw,  for  appellant. 

Charles  ffutckinson,  Robert  J.  Bannister,  and  Roy  E. 
Cubbage,  for  appellee. 

Vol.  180  U.— 78 
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Schools  and  Preston,  J. — So  niuoh  of  the  petitioD 

TBicTB :  KoviTD-  fllcd  MaFch  25,  1915,  as  appears  to  be  neces- 

inwtui  demnnii    eai'v  to  a  detenninatiOD  of  the  case  is  snb- 

(or  tutilon : 

remedj.  stantiallj  tliis:  Plaintiff  is,  and  for  more  than 

30  years  has  been,  a  resident,  citizen  and  heavy  taxpaver 
of  the  city  of  Des  Moines  and  the  defendant  school  district; 
Thomas  D.  Hatton,  a  minor  about  19  years  of  age,  prior  to 
August  29,  191i,  lived  with  his  parents  in  Humboldt  Countr, 
Iowa,  which  is  still  the  place  of  residence  and  domicile  of 
his  parents;  at  about  the  date  last  mentioned,  said  minor 
left  Humboldt  County,  with  the  intention  to  remove  per- 
manently therefrom,  and  came  to  the  city  of  Des  Moines, 
intending  to  make  Des  Moines  his  permanent  home,  and 
with  no  la^sent  intention  to  returu  to  Humtwidt  Conntj 
to  live,  and  he  has  no  present  intention  to  remove  from  Des 
Moines;  the  removal  aforesaid  to  Des  Moines  was  in  pnr- 
suance  of  an  arangement  made  abont  January,  19U,  by 
and  between  said  minor  and  his  parents  and  the  plaintiff, 
whereby  said  parents,  the  minor  concurring  therein,  agreed 
to  surrender  to  plaintiff  the  personal  custody,  control  and 
society  of  said  minor  during  the  rest  of  his  minority,  and 
the  plaintiff  agreed  to  take  said  minor  into  his  home  as  a 
member  of  his  family,  and,  so  long  as  said  minor  conducted 
himself  in  a  proper  and  satisfactory  manner,  to  support  and 
educate  him;  since  said  August  20th,  said  minor  has  been 
an  actual  resident  of  Des  Moines,  living,  with  plaintiff,  and 
is  entitled  to  attend  the  free  public  school  known  aB  the 
West  Des  Moines  High  School ;  the  terms  of  the  agreement 
have  been  and  will  be  fully  kept;  said  minor  was  admitted 
to  said  high  school  about  August  26,  1914,  and  has  cm- 
dnued  in  attendance  there  and  intends  to  so  continue  until 
the  end  of  the  school  year  of  1915 ;  about  February  4, 1915, 
defendant,  by  Its  board  of  directors  and  secretary,  demand- 
ed of  plaintiff  payment  of  tuition  for  said  minor  for  the 
school  year  1914-1915,  at  the  rate  of    |7.25    per    month. 
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tinder  threat  of  expulsion  of  the  minor  unlesa  payment  waa 
made,  alleging  as  ground  for  said  demand  that  the  minor 
was  3  nonresident  of  the  defendant  school  district,  and 
that,  nnder  the  laws  of  Iowa,  he  was  liable  for  such  toition; 
about  March  17,  1915,  in  compliance  with  a  written  demand 
of  the  secretary's,  plaiotiff  paid  to  defendant,  under  pro" 
test,  150.75,  the  amount  claimed  to  be  due  for  tuition  of 
said  minor  for  7  months,  ending  March  26,  1915;  plaintiff 
paid  a  large  amount  of  school  taxes  in  1914,  and  would 
pay  a  lai^e  amount  for  the  year  1915;  plaintiff  had  no  child 
or  ward  in  attendance  at  the  public  schools  of  defendant 
district  other  than  said  minor,  nor  had  he  been  advantaged 
personally  or  otherwise,  except  as  a  citizen  of  Des  Moines, 
by  the  payment  of  said  taxes.  It  is  further  alleged  that, 
on  March  2f>,  1915,  the  defendant  claimed  that  another 
month's  tuition  of  ?7.25  on  account  of  said  minor  will  be 
due,  and  a  like  amount  on  the  26th  of  each  month  there- 
after during  the  balance  of  the  school  year  1914-1915; 
that,  unless  said  installmeuts  of  tuition  are  paid,  defendant 
is  threatening  to,  and  unless  restrained  will,  expel  said 
minor  from  said  high  school  and  deprive  him  of  his  right  to 
attend  and  receive  instruction,  to  the  irreparable  injury  of 
said  minor  and  of  the  plaintiff,  and  that  the  action  of  de- 
fendant in  coercing  plaintiff  to  pay  the  said  sum  of  |50.75, 
and  the  acts  of  defendant  in  all  the  particulars  mentioned, 
are  illegal  and  an  illegal  exercise  of  power  of  defendant; 
that  for  plaintiff  to  yield  to  the  demands  aforesaid  for  the 
months  commencing  JIarch  26th  or  suffer  the  expulsion  of 
said  minor  will  necessitate  a  multitude  of  suits  at  law  to 
recover  from  defendant  the  amounts  paid  to  it  by  plaintiff; 
that  plaintiff  has  no  plain,  speedy  or  adequate  remedy,  save 
in  a  court  of  equity, 

The  demurrer  to  the  petition  was  as  follows : 

"The  defendant  demnrs  to  plaintiff's  petition  on  the 
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ground  that  the  facts  thereio  stated  do  not  entitle  The 
plaintiff  to  the  relief  demanded,  nor  to  any  relief  whatevw; 
and  on  the  further  ground  that  it  appears  from  said  petition 
that  this  court  has  no  jurisdiction  to  isftue  an  injunction 
herein,  but  that  the  plaintiff's  remedy,  if  any,  is  by,  appeal 
from  the  action  of  the  board  of  directors  of  the  defendant, 
and  that  plaintiff  has  no  right  to  maintain  this  action." 

The  points  involved  are,  therefore,  whether  plaJntiiTs 
remedy  was  by  appeal  from  the  action  of  the  board  of  di- 
rectors to  the  county  su{)erintendent  and  the  state  super 
intendent,  and  whether  plaintiff  was  entitled  to  the  relief 
demanded,  because  he  had  a  plain,  speedy  and  adequate 
remedy  by  such  appeal. 

A  number  of  other  questions  are  ai^ed  and  claimed 
by  appellant  to  be  involved  in  the  points  just  mentioned. 
These  different  points  are  elaborately  and  ably  ai^ed  bj 
counsel  in  their  briefs  of  more  than  one  hundred  pages. 
Appellant's  principal  contentions,  stated  as  briefly  as  may 
be,  are:  That  Thomag  D.  Hatton  i^,  within  the  meaning  and 
intent  of  Section  2773  of  the  Code  of  Iowa,  an  "actual 
resident"  of  the  defendant  district,  and  as  such,  being  i 
minor  within  the  statutory  school  age,  is  entitled  to  free 
schooling  in  the  schools  of  said  district;  that,  even  should 
the  "actual  residents''  to  whom  said  section  grants  free 
schooling  be  held  to  include  only  those  who  have  acquired  a 
technical  legal  domicile  within  the  school  district,  nevertlie- 
less,  having  been  surrendered  by  his  parents  to  the  plaintiff 
as  stated,  and  having  taken  up  his  residence  in  the  school 
district  permanently,  said  minor  acquired  a  domicile  in  Dea 
Moines  and  is  entitled  to  the  freedom  of  its  schools;  that, 
even  should  said  Thomas  be  held  to  be  a  nonresident  of  de- 
fendant district  within  the  meaning  of  the  statute  referred 
to,  the  plaintiff,  having  assumed  the  position  of  parent  or 
guardian  of  said  minor,  and  become  liable  for  his  support 
and  education,  is,  under  Section  2804  of  the  Code,  entitled  to 
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deduct  the  amount  of  school  taxes  paid  by  him  in  defendant 
district  from  the  aaiount  of  toition  required  to  be  paid  on 
aocount  of  said  minor ;  that  these  taxes  exceed  the  amount 
of  tuition  claimed;  that  this  suit,  being  one  to  prevent  a 
threatened  irreparable  wrong  for  which  there  is  no  speedy, 
adequate  and  complete  remedy  at  law,  is  maintainable  in 
equity,  notwithstanding  the  provisions  of  Section  2818  of 
the  Code,  authorizing  appeals  from  decisions  of  boards  of 
directors  to  the  county  superintendent,  etc;  that,  as  inci- 
dental to  the  equitable  relief,  plaintifT  is  entitled  to  recover 
the  tuition  money  wrongfully  extorted,  even  though  an 
injunction  be  not  granted;  and  that,  though  the  statute 
authorizing  an  appeal  be  held  to  take  away  plaintiff's  rem- 
edy by  injunction,  still,  under  the  all^ationa  of  his  petition, 
he  was  entitled  to  some  relief  to  recover  the  money  allied 
to  have  been  wrongfully  extorted;  that,  plaintiff  having 
assumed  the  position  of  one  standing  in  loco  paretUia  to 
said  minor,  and  the  obligation  incident  thereto,  it  was  plain- 
tiff's right  and  duty  to  bring  this  action. 

Appellant'^  propositions  are  disputed  by  appellee, 
which  contends  that  the  question  of  the  residence  of  said 
minor  and  liis  liability,  or  that  of  plaintiff,  (or  the  payment 
of  tuition,  and  like  questions  raised  by  the  petition,  were 
questions  for  the  determination  of  the  board  of  directors, 
and  that,  the  board  having  passed  upon  and  determined  them, 
plaintiff's  remedy  was  by  appeal  to  the  higher  'school  au- 
thorities, if  he  claimed  that  the  decision  of  the  board  waj 
erroneous.  The  appellee  also  contends  that  there  are  large 
numbers  of  grandparents  and  other  relatives  and  friends 
living  In  Des  Moines  who  have  young  relatives  residing  in 
other  parts  of  the  state  whom  they  would  be  glad  to  bring 
into  their  homes  for  the  purpose  of  securing  to  such  children 
the  advantages  of  the  finely  equipped  facilities  provided  by 
defendant  district;  that  a  determination  against  defendant 
in  this  case  would  deprive  defendant  school  board  of  the 
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right  to  exact  tuition  from  nonresideot  children  attending 
its  schools,  and  would  cauae  an  influx  of  persons  of  higb 
school  age  whose  {tai-ents  are  unable,  od  account  of  pecuni- 
ary circumstances  or  a  geographical  location,  to  furnish 
high  school  facilitiee  to  them,  and  thus  burden  the  taxpayers 
of  defendant  district  and  require  the  building  of  other  Hchaol 
buildings  and  the  furnishing  of  additional  school  faciliti(£, 
wh^i  the  schools  are  already  overcrowded. 

As  suggested,  the  arguments  have  taken  a  wide  r&agi. 
and  some  of  them  may  be  beyojid  the  issues.  Appellee 
strenuously  insists,  and  cites  numerous  authorities  to  the 
point,  that  plaintiff  may  not  maintain  this  action  in  equitj, 
because,  under  the  statute,  he  has  a  plain,  speedy  and  ade- 
quate remedy  by  appeal  to  the  county  superintendent  and 
the  superintendent  of  public  instruction ;  and  we  shall  take 
up  that  question  flrst. 

1.  It  is  appellant's  contention  that,  had  the  defendant 
board  expelled  this  minor,  it  would  have  cost  him  standing 
in  his  class  and  interrupted  his  educatiou,  and  that  the 
threatened  injury  would  have  been  irreparable;  that,  there- 
fore, there  was  no  adequate  and  complete  remedy  save  bj 
an  injunction  in  a  court  of  equity.  Gases  from  other  jnris- 
dictions  under  the  statutes  thereof  are  cited  to  sustain  this 
proposition.  It  is  also  contended  that  public  officers,  in- 
cluding school  directors,  may  be  enjoined  from  the  perpe- 
tration of  irreparable  injury  by  illegal  acts,  and  that  the 
wrongful  exclusion  of  a  pupil  is  such  an  injury, — again 
citing  the  same  cases:  Mizner  v.  School  District,  (Neb.) 
96  N.  W.  128  and  1006;  Cross  v.  Board  of  Tni^tcea,  (Ky.) 
89  S.  W.  506.  Connsel  quote  from  the  M^ner  case  as  fol- 
lows: 

"It  is  ui^ed  that  injunction  will  not  lie;  that,  con- 
ceding the  right  of  Ivy  Bellinger  to  attend  the  school,  and 
the  denial  of  that  right  by  the  defendants,  the  proper 
action  is  mandamus,  and  that  equity  will  not  interfere  to 
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affurd  relief.  No  one  wili  attempt  to  deny  the  rule  that, 
where  an  ailcijuttlt:  remedy  at  law  exists,  equity  will  not 
interffci^;  but  did  the  plaintiff  have  an  adequate  remedy 
at  law  in  this  case?  Was  there  any  legal  remedy  which 
offered  the  full,  adequate  and  speedy  relief  to  which  plain- 
tiff was  entitled?  Ivy  was  past  sixteen.  Her  school  days 
were  nearly  over.  She  was  entitled  to,  and  the  plaintiff 
bad  the  l^al  right  to  demand  that  she  should,  attend  this 
school  from  day  to  day.  •  •  •  The  only  speedy  and 
adequate  relief  offered  to  the  plaintiff  was  a  resort  to  the 
extraordinary  remedy  of  an  injunction.  Under  the  circum- 
stances, we  think  that  he  was  entitled  to  appeal  to  the 
equity  side  of  the  court  for  this  remedy.  As  before  stated, 
no  court  of  law  could  adequately  measure  the  damage 
which  he  or  Ivy  might  sustain  by  being  expelled  from  the 
school,  or  by  being  denied  an  education." 

In  the  Mizti^r  case,  it  was  a  question  whether  the 
remedy  for  a  pupil  wrongfully  expelled,  or  threatened  with 
expulsion,  was  injunction  or  mandamus,  and  whether  a 
court  of  law  could  adequately  measure  the  damage  which 
might  be  sustained  by  being  expelled  from  the  school. 
There  appears  to  have  been  no  question  raised  In  that  case 
as  to  whether  the  party  had  an  adequnto  remedy  by  appeal 
to  the  I'ounty  superintendent  or  to  the  anperintendent  of 
public  instruction,  and  the  rule  was  recognized  in  that  case 
that,  if  there  is  an  adequate  remedy  at  law,  equity  will  not 
interfere.  Of  course  the  rule  is  well  settled  and  is  elemen- 
tary in  regard  to  the  law  governing  injunctions,  that  an 
injunction  will  not  be  granted  if  the  complaining  party  has 
a  plain,  speedy  and  adequate  remedy  at  law. 

We  have  held  in  the  Prcaton  case,  hereafter  cited,  that, 
ander  our  statute,  mandamus  will  not  lie  in  cases  of  this 
character,  but  that  appeal  to  the  county  superintendent  is 
the  proper  remedy. 

In  the  Cross  case,  supra,  a  mandatory  injunction  was 
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issned,  compelling  the  defendant  to  reinstate  a  boy  who 
had  been  wrongfully  expelled  from  school.  In  that  rase, 
counsel  for  defendant  admitted  that  it  was  the  general  rale 
that,  where  a  child  was  unlawfully  expelled  from  school, 
mandatory  injunction  waa  proper. 

Appellant  contends  further  that  appeal  to  the  eouaij 
superintendent  and  the  state  superintendent  is  neither 
speedy,  complete  nor  adequate.  Appellant  concedes  that 
decisions  and  orders  of  the  board  of  directors  relating  to 
scbool  affairs  cannot  be  controlled  by  the  conrts,  and  tbit 
the  remedy  afforded  by  appeal  to  the  couoty  and  state 
superintendents  is  exclusive,  and  says  that  this  rule  applies 
where  school  boards  have  been  granted  discretionary  pow- 
-  ers.  Cases  are  cited  also  to  the  point  that,  where  positive 
official  duty  is  enjoined  upon  a  board  of  scbool  directors, 
mandamus  will  lie  to  compel  action,  and  that  an  injunctioo 
will  lie  in  certain  cases  where  the  action  of  the  hoard  is 
nnauthorized,  ill^al,  or  beyond  tbe  powers  of  the  hoard. 

Appellant  quotes  at  some  length  from  the  opinion  in 
the  case  of  Perkins  v.  Board  of  Directors.  56  Iowa  476,  478. 
that,  in  one  class  of  cases,  appeals  to  the  county  superin- 
tendent are  not  the  exclusive  remedy  for  reviewing  or  as- 
sailing the  decisions  and  orders  of  school  directors;  that 
this  class  includes  cases  wherein  the  jurisdiction  and  pow- 
ers of  the  directors  are  brought  into  question,  and  wherein 
questions  arise  involving  the  construction  of  statutes  con- 
ferring power  upon  school  officers.  There  were  two  di*- 
senting  opinions  in  that  case,  and  the  case  was  explained  in 
State  V.  Thomas,  152  Iowa  500,  503,  where  the  Perkiiu  case 
and  other  cases  are  referred  to.  In  the  Thomas  case,  it 
was  farther  said  that  appeals  may  be  taken  in  eases  involv- 
ing questions  of  fact  before  the  board,  and  where  the  deter- 
mination of  such  questions  involves  judgment  and  discre- 
tion. 

Again,  it  is  said  by  appellant,  citing  Clark  v.  Board  of 
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Directors,  24  Iowa  266,  and  other  like  cases,  that  school 
directors  have  no  discretionary  power  to  ezdude  colored 
pnpilB.  Counsel  paraphrase  some  of  tbe  language  in  that 
case  in  this  Vise: 

"Under  our  ConBtitution,  which  declares  that  provi- 
sion shall  be  made  'for  the  education  of  all  tbe  youths  of 
tJie  state  through  a  system  of  common  schools,'  which  cod- 
stltntional  declaration  has  been  effectuated  by  the  enactment 
of  Code  Section  2773,  providing  that  'every  school  shall  be 
free  of  tuition  to  all  actual  residents  between  the  ages  of 
5  and  21  years,*  is  it  not  equally  clear  that  all  discretion 
is  denied  to  the  board  of  directors  to  delude  any  such 
youths?" 

The  writer  is  of  the  opinion  that  the  trouble  with  appel- 
lant's contention  here  is  that  it  is  not  bo  much  a  question 
of  discretion  as  it  is  a  question  of  fact  whether  such  youths 
are  or  are  not  actaal  residents  of  a  school  district.  It  i» 
also  urged  by  appellant,  as  a  reason  for  saying  that  the  , 
remedy  by  appeal  to  the  county  superintendent  is  not 
adequate,  that  no  stay  of  proceedings  pending  the  appeal  is 
authorized,  and  no  wtly  provided  to  maintain  the  status 
quo.  It  is  doubtless  true,  as  I  think,  that,  if  an  appeal  is 
taken  from  a  decision  of  the  board  of  directors  to  the  coun- 
ty superintendent,  the  board  will  not  execute  its  order,  or 
possibly  in  such  a  case  an  injunction  may  lie  until  the 
appeal  is  determined ;  but  there  is  no  occasion  to  pass  upon 
that' question  now,  because  no  ai^)«il  was  taken.  We  do 
not  understand  appellee  to  dispute  these  legal  propositions 
of  appellant's,  but  it  contends  that  they  are  not  applicable 
to  the  state  of  facts  presented  in  the  instant  ease. 

Section  2804  of  the  Code  vests  in  the  board  of  directors 
the  duty  of  deteniiining  the  residence  or  nonresidence  of 
a  school  child,  and  of  fixing  the  terms  upon  which  he  may 
attend  school  in  a  district  other  than  his  residence.  Plain- 
tiff's petition  shows  that  the  defendant  board  has  consid- 
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ered  the  residence  of  Thomas  D.  Hatton  and  Found  that  he 
is  a  Donresideot,  and  fixed  the  terms  upon  which  he  maj 
attend  the  schools  of  the  city  of  Des  Moines.  Section  2818 
provides  that  any  ))er8on  aggrieved  by  any  decision  or 
order  of  the  board  of  directors  of  any  school  corporation  Id 
a  matter  of  law  or  fact  may  appeal  therefrom  to  the  connty 
-superintendent,  etc.  Section  2820  provides  for  appeal  to 
the  state  superintendent,  and  reads,  in  part,  that  "tlie 
decision  when  made  shall  he  flnnl,"  and  further  that: 

"Xothing  in  this  chapter  shall  be  so  construed  as  to 
authorise  either  the  county  or  state  superintendent  to  ren- 
der judgment  for  money;"  etc. 

Appellant's  claim  as  to  this  last  clause  will  be  referred 
to  later  in  the  opinion. 

No  fraud  is  alleged  in  the  petition,  and  it  is  quite 
clear,  as  I  think,  that  the  board  of  directors  bad  jurisdic- 
tion to  determine  the  fact  question  as  to  the  residence  of 
the  minor,  Hatton.  Appellant's  contention  is  that  the 
board  determined  that  question  erroneously.  Conceding 
that  the  petition  alleges  the  conclusion,  to  some  extent,  at 
least,  that  Hatton  was  a  resident  of  Des  Moines,  still  the 
facts  are  stated,  and,  as  said  in  Preittan  v.  Board  of  Educa- 
tion. 124  Iowa  355,  at  357 : 

"We  have  as  the  situation  an  erroneous  conclnsion  of 
the  board  on  a  question  of  fact,  which  question  the  law 
had  explicitly  entrusted  to  its  determination.  The  hoard, 
however,  was  acting  within  its  Jurisdiction,  and  the  error  of 
judgment,  as  we  have  seen,  can  be  corrected  by  appeal." 

Appellee  further  cites  on  this  proposition  Jame*  r. 
Qettitiffer,  12.1  Iowa  199;  Chrk  v.  Board  of  Directora,  24 
Iowa  266;  Bogaard  v.  Independent  District,  93  Iowa  269; 
Dov3)et  V.  Board  of  Directors,  135  Iowa  95;  Kimer  v.  Ot- 
rectors,  129  Iowa  441.  See  also  Sioeitzer  v.  Fisher,  1?2 
Iowa  266;  School  Corporation  v.  Independent  School  Z*i»- 
trict,  162  Iowa  257 ;   Smith  v.  Blairsburg  Ind.  School  Ditt., 
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179  Iowa  500.  The  case  last  cited  was  a  certiorari 
case,  wbereiD  it  was  held  that  certiorari  would  not  lie,  be- 
cause there  was  a  plain,  speedy  and  adequate  remedy  by  ap- 
peal to  the  connty  superintendent.  The  case  just  referred  to 
in  162  Iowa  257  was  an  injunction  case,  holding  to  the  same 
effect.  The  Preston  case,  in  124  Iowa,  was  a  mandamus 
case,  wherein  it  waa  held  that  the  action  of  a  school  board 
in  denying  a  pupil  free  admission  to  the  schools  on  the 
ground  of  nonresidence  cannot  be  reviewed  in  a  mandamus 
proceeding,  b^ause  the  remedy  is  by  appeal.  As  having 
some  bearing,  see  Ellyson  v.  City  of  Des  Moines,  179  Iowa 
882,  and  cases  therein  cited,  holding  that  in  paving  cases 
appeal  is  the  exclusive  remedy.  The  writer  is  of  opinion 
that  these  cases  rule  the  instant  case,  and  that  it  is  settled 
by  the  decisions  of  this  court  that  such  controversies  as  are 
here  involved  are  for  the  determination  of  the  board  of 
directors,  and  that  the  remedy  is  by  appeal  to  the  county 
superintendent,  and,  if  his  derision  is  adverse,  then  to  the 
«tate  superintendent  of  public  inatruction, — at  least  that 
this  is  so  in  the  first  instance,  and  until  the  remedies  pro- 
vided by  appeal  have  been  exhausted,  and  in  tbe  absence  of 
fraud.  We  deem  it  unnecessary  to  review  the  cases  further. 
But  a  majority  of  the  court  think  otherwise,  and  bold  that 
the  injury  to  plaintiff  would  be  irreparable,  and  that,  be- 
cause of  the  greater  flexibility  of  the  iajunctive  remedy,  all 
questions  can  be  fully  determined  and  adjusted,  and  fur- 
ther, that  the  case  presented  is  not  one  strictly  involving 
school  matters  atone,  because  it  involves  the  payment  of 
noDey,  in  which  the  board  of  directors  are  interested,  and 
therefore  are,  in  a  sense,  acting  as  judges  in  their  own  case. 
On  these  different  propositions,  the  majority  rely,  to  some 
extent  at  least,  on  the  opinion  of  the  state  superintendent, 
as  quoted  and  approved  ih  Wallace  v.  Independent  School 
District,  150  Iowa  711,  714,  where  it  was  held  that,  under 
the  facts  of  that  case,  injunction  was  the  exclusive  remedy. 
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Beliance  is  also  placed  on  the  following  cases,  cited  by  ap- 
pellant: Mizner  v.  School  District,  (Neb.)  96  N.  W.  128, 
129,  and  1006,  and  Crosa  v.  Board  of  Trustees,  (Kj.)  89  8. 
W.  506,  to  the  point,  as  contended  for  by  appellant,  flat 
pablic  officers,  including  school  directors,  may  be  enjoined 
from  the  perpetration  of  irreparable  injury  by  illegal  arts, 
and  that  the  wrongful  expulsion  of  a  pupil  is  such  an  in- 
jur}'. And  to  the  point  that,  appeal  is  not  an  adequate 
remedy,  and  that  the  courts  are  not  excluded  from  prfr 
venting  or  rectifying  acta  of  school  oflBcers  iPhich  are  be- 
yond the  scope  of  their  powers,  or  are  an  unreasonable  ex- 
ercise of  the  discretionary  powers,  they  cite  Kimer  v.  Di- 
rectors, 129  Iowa  441,  443;  Perkins  v.  Board  of  Director!, 
66  Iowa  476,  479,  and  cases  cited ;  Hinkle  v.  Saddler,  97 
Iowa  526,  536. 

It  is  the  conclusion  of  the  majority  that  injunction 
will  lie  in  this  case,  and  that  the  trial  court  erred  in  not 
BO  holding. 

Counsel  for  appellant  in  argument  seem  to  concede 
that  the  case  of  Preston  v.  Board,  124  Iowa  355,  is  contrary 
to  tlie  decision  in  the  Perkins  case,  and  cases  therein  cited. 
In  the  Pfrkir^  case,  it  was  said : 

"It  is  very  plain  that,  in  one  class  of  cases,  appeals 
are  not  the  exclusive  remedy  for  reviewing  or  assatliof;  the 
decision  and  orders  of  the  school  directors.  This  class  in- 
clwles  all  cases  wherein  the  jurisdiction  and  power  of  fle 
directors  are  brought  in  question,  and  wherein  questions 
arise  involving  the  construction  of  statutes  conferring  pow- 
er upon  school  officers.  The  courts  of  the  state  are  arbiters 
of  all  questions  involving  the  construction  of  the  statutes 
conferring  authority  upon  ofBcers  and  jurisdiction  upon 
special  tribunals.  It  was  certainly  never  "the  intention  of 
the  legislature  to  confer  upon  school  boards,  supM-intend- 
ents  of  schools  or  other  officers  discharging  quasi  judicial 
functions,  exclusive  authority  to  decide  questions  perttin- 


Sept  1917]    Hume  v.  Indepbndbnt  School  Disteict    1245 

ing  to  their  jarisdiction  and  the  extent  of  their  power.  All 
such  questions  may  be  determined  by  the  courts  of  the 
state.  Hence,  when  the  rights  of  a  citizen  are  inrolved  in 
the  exercise  of  authority  by  a  school  officer,  the  conrts  may 
determine  whether  such  authority  was  lawfully  exercised." 

2,  As  before  stated,  it  is  coutended  by  appellant  that, 
even  though  Ke  is  not  entitled  to  an  injunction,  still  he  is 
entitled  to  some  relief.— that  is,  to  recover  the  money  al- 
leged to  have  been  pnid  by  plaintiff  under  compulsion;  that 
the  demurrer  should  not  have  been  sustained  and  the  peti- 
tion dismissed.  The  argument  Is  substantially  this:  That, 
since  Section  2820  of  the  Code  provides  that  "nothing  in 
this  chapter  shall  he  so  construed  as  to  anthorize  either  the 
county  or  state  superintendent  to  render  judgment  for 
money,"  the  board  could  not  render  a  judgment  for  the 
(50.75  already  paid  by  appellant;  and  that,  in  proper  cas- 
es, suits  for  money  jndgnients  are  maintainable  against 
school  districts,  as,  for  instance,  that  a  teacher  may  sue  for 
a  breach  of  his  contract  with  the  school  district,  citing 
Bvrkhead  v.  Iiidepen^rnt  School  Distrirt,  107  Iowa  29,  and 
Cvrttright  v.  Independent  (School  Diet.,  Ill  Iowa  20. 

Appellant  als<)  argnes  that,  where  it  appears  that  plain- 
tiff's remedy  at  law  would  necessitate  the  bringing  of  a 
number  of  successive  actions,  and  thus  result  in  a  multi- 
plicity of  suits,  relief  will  be  granted  in  equity,  and  quote 
from  some  of  the  case^t  that: 

"WTiero  acts  may  cause  irreparable  injury,  where  a 
multiplicity  of  suits  wilt  be  avoided,  or  where  acts  of  tres- 
pass are  constantly  rejwated,  but  the  injury  resulting  from 
each  act  is  trifling,  relief  in  equity  will  be  granted,  because 
of  the  inadequacy, of  the  legal  remedy."  Dumont  v.  Peet, 
152  Iowa  524,  528. 

Counsel  for  ajipellant  say,  however,  that  they  do  not 
contend  that  always,  or  perha]>s  in  the  instant  case,  the 
prevention  of  a  multiplicity  of  suits  is,  in  and  of  itself,  a 
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BufBcient  grouod  for  equitable  jurisdictioD,  under  the  doc- 
trine announced  in  Richmond  v.  Dubuque  <£  S.  C.  R.  Co., 
33  Iowa  i22,  487,  488.  They  do  contend  that,  as  eqnity  had 
jurisdiction  of  the  cause  upon  the  grounds  of  impending 
irreparable  injury  and  inadequacy  of  relief  at  law,  the  pre- 
vention of  a  multiplicity  of  suits- at  law  enlianced  the  plain- 
tiff's equities,  and  is  a  sufficient  ground  upon  which  to  base 
plaintiff's  prayer  for  a  money  judgment.  They  also  quote 
from  l^ova3c  v.  Novak,  137  Iowa  519,  524,  to  this  effect: 

"The  doctrine  is  too  well  settled  to  admit  of  «thw 
discussion  or  dispute  that,  when  a  court  of  equity  once 
acquires  jnrisdiclioa  of  a  cause,  it  will  not  relas  its  grasp 
upon  tbe  rea  until  it  shall  have  avoided  a  multiplicity  of 
suits  by  doing  full,  adequate  and  complete  justice  hetneen 
the  parties," 

The  Novak  case  is  the  only  one  cited  on  that  point. 
There,  one  defendant  had  filed  a  croas-petitioa,  which  vas 
dismissed  by  the  trial  court,  after  a  trial,  because  it  was 
not  germane  to  the  cause  of  action  stated  in  the  original 
petition.  And  the  court  said  that,  had  cross-petitioner 
cared  to  raise  the  point  that  the  cause  of  action  stated  In 
the  croaa-petition  would  not  affect  that  contained  in  the 
original  petition,  he  should  have  raised  the  qaestion  by 
motion  to  strike  or  to  dismiss,  and  that,  having  pleaded  to 
the  merits,  he  was  not  in  a  situation  to  question  the  pro- 
cedure by  which  he  was  brought  into,  or  submitted  himself 
or  the  subject  matter  to,  the  court's  jurisdiction,  because 
it  was  competent  for  the  parties  by  mutual  consent  to  sub- 
mit tlie  issues  joined  to  ttie  court  for  its  determination: 
and  that,  by  his  conduct,  lie  consented  to  a  trial  in  that 
manner,  and  that  such  was  the  effect  of  his  conduct.  So 
that  the  point  now  suggested  was  really  not  in  the  Novak 
case. 

Upon  a  somewhat  limited  independent  inrestigation,  it 
seems  that  there  is  a  conflict  in  tbe  cases  as  to  whether. 


Sept.  1917]    HuMB  V.  InCepeindent  School  Diaraicr    1247 

where  an  action  is  brought  in  equity  and  the  equitable  issues 
are  not  proved  or  Bustained,  the  court  may  proceed  as  ia 
equity  to  try  questions  which  are  of  a  legal  character.  The 
questioD  is  an  important  one,  and,  since  its  determination 
is  not  necessary,  because  the  case  may  be  determined 
upon  other  grounds,  we  do  not  feel  justified  in  passing 
upon  the  question  without  full  argument.  We  shall  eon- 
tent  ourselves  with  the  citation  of  some  of  the  oases,  with 
perhaps  a  few  brief  observations  on  that  point.  See  Fish- 
er V.  Tnmthauer,  160  Iowa  2B5,  and  cases  cited  at  page 
261;  Hoirard  v.  National  French  Draught  Horse  Asso- 
ciation, 169  Iowa  719,  728;  16  Cyc.  111-114;  Johnston 
V.  Bunn,  (Va.)  19  L.  R.  A.  (N.  S.)  1064,  and  note;  and,  as 
having  some  bearing,  the  discussion  in  Eller  v.  Newell,  159 
Iowa  711.  The  Fisher  rase  itself  does  not  bear  directly, 
perhaps,  because  there  the  action  was  brought  in  equity 
and  a  cross-petition  was  Sled  for  the  recovery  of  damages 
at  law,  and  the  question  was  as  to  the  transfer  of  the  cause 
from  one  docket  to  the  other;  but  in  the  supplemental 
opinion,  it  waa  held  that  plaintiff  was  entitled  to  a  hearing 
in  equity  on  the  merits,  and  the  defense  of  counterclaim 
was  at  law,  and,  such  a  defense  Laving  been  interposed  in 
a  suit  properly  begun  in  equity,  the  legal  defenses  so  inter- 
posed sliould  aUo  be  heard  there.  This,  we  think,  U  a 
difiFerent  proposition  from  that  where  the  action  is  improp- 
erly brought  in  equity,  or  the  equities  alleged  are  not 
proved. 

In  the  EUer  case,  the  action  was  at  law,  in  which  a 
cross-petition  nsliing  for  equitable  relief  wns  pleaded  and 
the  cause  waa  transfeiTcd  to  the  etjuity  side  of  the  calendar, 
which  was  held  to  be  erroneous.  The  rules  and  apparent 
exceptions  are  stated  in  the  reference  to  Cyc.  just  given. 
It  might  be  suggested  that  if,  in  all  cases,  the  court  must 
proceed  to  hear  questions  nt  law  in  a  suit  brought  in  equi- 
ty, a  person  having  a  claim  which  is  really  at  law  might, 
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for  the  purpose  of  avoiding  a  jury  trial,  briBg  bU  case  in 
^uity,  setting  up  some  equitable  isgne,  knowing  that  be 
could  not  maintain  it,  unless  possibly  tbe  defendant  would 
be  entitled  to  a  jury  trial,  in  a  proper  case,  of  a  fact  quo- 
tion,  even  though  the  action  be  brought  in  equity. 

But,  as  before  stated,  we  think  the  question  here  pre- 
sented may  be  determined  upon  other  grounds.  It  should 
be  remembered  that,  as  to  the  recovery  of  the  |50.75,  plaio- 
tiff  claims  that  he  paid  the  same  under  protest  and  by  eom- 
pulsion  or  duress,  and  the  facts  are  stated.  Appellee  con- 
tends that  such  payment  was  voluntary,  and  cites  Anderson 
V.  Cameron.,  122  Iowa  183,  184 ;  and  says  that  equity  courts 
and  jurisdiction  are  not  maintained  for  the  purpose  of  col- 
lecting moneys  paid  either  voluntarily  or  under  compul- 
sion, citing  Kelh/  v.  Andreim,  94  Iowa  484.  This  money 
was  paid  under  the  same  sort  of  an  order  of  the  board  of 
directors  as  was  made  in  reference  to  future  payments, 
and  plaintiff  sought  to  enjoin  defendant  from  compelling 
such  future  payments.  I  think  the  plaintiflE  bad  the  same 
right  to  appeal  to  the  county  superinteudent  from  tbe  order 
requiring  the  payment  of  tbe  installments  he  now  seeks 
to  recover.  If  the  order  of  the  board  was  erroneous,  he 
could  have  had  it  corrected  on  appeal;  at  least  I  think 
we  should  not,  for  the  purpose  of  permitting  plaintiff  to  re- 
sort to  the  courts  rather  than  take  an  appeal,  assume  that 
the  county  superintendent  or  the  state  superintendent 
would  not  decide  the  question  correctly.  Ij  other  words, 
plaintiff's  remedy  as  to  such  payments  was  by  appeal,  as 
well  as  the  future  payments  he  sought  to  enjoin.  If  he  had 
appealed  and  the  controversy  on  appeal  had  been  settled  as  he 
now  contends  it  should  have  been,  he  would  not  have  been 
compelled  to  pay  at  all.  But  it  -seems  to  be  the  rule  that, 
where  plaintiff  proves  or  shows  that  he  is  entitled  to  the 
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equitable  relief  asked,  equity  will  deterniine  the  entire  con- 
troversy. 

3,  Section  2804  of  the  Code  provides,  in  part : 
"The  parent  or  guardian  whose  child  or  ward  attends 
school  in  any  independent  district  of  which  he  is  not  a 
resident  shall  be  allowed  to  deduct  the  amount  of  school 
tax  paid  by  him  in  said  district  from  the  amount  of  the 
tuition  required  to  be  paid." 

Appellant  contends  that  the  pronoun  "he"  in  this  stat- 
ute stands  for  the  nouns  "child"  or  "ward,"  not  for  the 
nouns  "parent"  or  "guardian,"  and  that,  when  so  construed, 
the  words  "parent  or  guardian"  include  the  parent,  and  that, 
If  the  child  or  ward,  Thomas  Hatton,  in  attending  the  West 
Dee  Moinea  High  School,  be  held  to  attend  a  school  within 
a  "district  of  which  he  (the  child  or  ward)  is  not  ft  resi- 
dent," the  appellant  should  be  allowed  to  deduct  the  amount 
of  school  tax  paid  by  him  in  said  district.  Appellee  con- 
tends that  the  pronoun  "be,"  as  used  in  the  statute,  refers 
to  the  words  "parent  or  guardian,"  and  that  plaintiff  is 
neither,  and  that  plaintiff  is  a  resident  of  the  same  district 
in  which  Thomas  D.  Hatton  is  required  to  pay  tuition,  the 
contention  at  this  point  being  that  the  person  who  is  en- 
titled to  deduct  the  taxes  paid  is  the  parent  or  guardian 
whose  child  or  ward  is  attending  school  in  a  district  of 
which  said  parent  or  guardian  is  not  a  resident  Without 
determining  the  question,  I  am  inclined  to  appellee's  view 
at  this  point.  It  seems  to  me  that  it  is  a  sufBcient  answer 
to  this  claim  of  appellant's  to  say  that  we  do  not  find  that 
plaintiff  asked  such  relief  in  his  petition,  nor  is  it  alleged 
therein  that  he  asked  the  board  of  directors  to  make  the 
deduction  now  argued ;  but,  on  the  contrary,  appellant  was 
contending  that  no  tuition  was  required  for  the  minor.  I 
see  no  reason  why  the  board  of  directors,  as  well  as  the 
court,  could  not  hare  made  the  deduction,  bad  it  been 
Vol.  ISO  lA.— 79 
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proper;  and,  had  it  been  asked  and  refused,  then  as  to 
that  question,  plaiutifF  could  have  appealed  to  the  connt; 
superintendent. 

Other  questions  are  argued,  but  those  referred  to  are 
decisive  of  the  case.  It  is  the  conclusion  of  the  majority 
that  the  trial  court  erred  in  sustaining  the  demurrer  lo 
the  petition.     The  judgment  is  therefore— Beccraed. 

Gaynoe,  O.  J.,  Weavkb  and   Stevens,  J.T.,  concur. 


Ix  RE   Estate  op  Charles  J.   Hoyt. 

Charles   E,   Hatcheb,   Adminietrator,   Appellee,  v.   E.  N. 
Farber,  Administrator,  Appellant. 

TRUSTS:    Besnltliig  Trusts — EvldeiLcc— Admlsalons.    Admlislona  b; 

1  one  wliose  estate  is  sought  to  be  charged  with  a  resulting  trust, 
tending  to  show  that  he  ao  held  thepropertr  In  qneitlon,  •« 
manifestly  competent. 

APPEAL  Am}  ERBOB:     Haimless  Bitoi — PrwnB^ttan  u  to  Bim 

2  — Neceaslt;  for  Frejadlce.  Reception  of  Incompetent  testiinony. 
In  an  action  tried  to  the  court,  la  not  reversible  error  if,  from 
the  entire  competent  record,  it  is  manifest  that  the  Judgment 
Is  the  only  one  which  could  be  properly  arrived  at 

APPEAL  AND  EBBOR:     Humleos  Errot—TransMtlona  with  De- 

3  cedent — Improper  Beception.  Reversible  error  may  not  be  pred- 
dlcated  on  tho  reception  of  evidence  of  personal  transactlODi 
with  a  deceased  person,  within  the  meaning  of  Sec.  f604.  Cod^ 
1897,  when  the  matter  In  Issue  vrns  fully  established  by  other 
competent  testimony.     (Probate  case  tried  to  court.) 

WITNESSES:     Competency— Transaction  with  Deceased — Bnidtn  of 

4  Proof.  The  court  will  not  presume  that  certain  testimony  con- 
stitutes or  is  a  part  of  a  pergonal  transaction  with  a  deceased 
person,  within  the  meaning  of  Sec.  46«4,  Code,  1897.  SniA 
fact  must  appear  from  the  circumstances,  or  the  objecting  partr 
must  show  It. 
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WITNSSSBS:       Ezuiiltuitlon^-N«n-B«90ii8lTe     An>weiv-Ob}ectlon. 
6    Principle  recognized  that  only  an  eiamlnlng  party  may  move 
to  strike  a  non-reeponslve  answer. 

APPEAL  Am)  EBBOK:     Harmless  Ettdt— B«ceptlon  of  Evidence. 
6    EfTror,  It  any,  In  allowing  a  wltnesa  to  answer  "yea"  to  the 
question  whether  he  had  told  anyone  his  purpose  la  calling 
upon  the  party  In  question.  Is  clearly  harmless. 

Appeal  from  Marshall  District  Court. — James  W.  WiLLBrr, 
Jndge. 

Satukdat,  Junk  23,  1917. 

Rehbakimo  Denied  Monday^  Seftembeb  24,  1917. 

This  waa  an  action  in  probate  for  the  allowance  of  a 
claim  in  fsvor  of  the  estate  of  Mary  L.  Bradford,  deceased, 
and  against  the  estate  of  C.  J.  Hoyt,  deceased.  The  amount 
claimed  was  |4,000  and  interest,  and  that  amount  waa  al- 
lowed. The  case  waa  tried  to  the  court,  without  a  jury. 
Tbe  administrator  appeals. — Affirmed. 

E.  N.  Farber,  pro  se,  and  Litndy,  Peisen  rf  Soper,  for 
appellant. 

C.  H.  E.  Boardman,  for  appellee, 

Prestox,  J.— The  claim  was  based  upon  the  following 
allegations,  substantially:  That  C.  J.  Hoyt,  during  his  life- 
time, purchased  for  Mary  L.  Bradford  certain  real  estate; 
that  said  Mary  L.  Bradford  furnished  the  money  to  make 
said  pupcliase,  and  C.  J.  Hoyt  took  the  title  in  his  own 
name;  that  subsequently  said  C.  J.  Hoyt  80ld  or  traded  said 
real  estate  for  |4,OflO. 

It  is  undisputed  that  the  rights  of  third  parties  have  in- 
tervened 80  as  to  prevent  an  enforcement  of  the  trust  in 
the  specific  property.  A  money  allowance  and  order  of 
payment  and  establishing  tbe  claim  against  the  estate  was 
therefore  bad. 
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No  evidence  was  introduced  by  the  defendant  admiais- 
Irator,  except  that  he  offered  in  evidence,  as  a  part  of  the 
cross-examination  of  one  of  the  witnesses,  three  certain 
deeds,  one  of  which  was  a  deed  from  Theodore  F.  Bradford 
to  Mary  h.  Bradford,  executed  July  2,  1901,  conveying  the 
real  estate  alleged  to  have  been  taken  in  the  name  of  C.  3. 
Hoyt.  deceased,  at  a  later  date;  also,  a  deed  to  the  same 
property  from  Mary  L.  Bradford  to  C,  J.  Hoyt,  eiecated 
April  5,  1904  (this  deed  recites  a  consideration  of  $2,000); 
and  another  deed,  being  a  correction  deed,  dated  May  16, 
1904,  by  Mary  L.  Bradford  and  her  son,  Theodore  F.  Brad- 
ford, and  his  wife,  Emma  C.  Bradford.  This  gives  the 
description  of  a  part  of  the  real  estate. 

It  is  not  claimed  anywhere  in  the  record  nor  in  argn- 
nient  that  C.  J.  Hoyt,  deceased,  ever  invested  any  money  in 
the  land,  or  that  he  paid  any  of  the  purchase  price.  It  ii 
not  disputed  that  the  land  was  worth  (4,000,  and  that  he  re- 
ceived that  amount  of  money  for  it;  and  there  is  no  claim 
that  this  $4,000  has  ever  been  paid  back. 

Appellee  contends  that  the  defenses  are  technical.  It 
is  conceded  by  appellant  in  argument  that  most  of  tlie 
questions  raised  in  this  appeal  pertain  to  rulings  upon  evi- 
dence, and  upon  the  competency  of  certain  witnesses. 

C.  J.  Hoyt  died  in  1905,  leaving  a  will,  and  naming  his 
wife,  Myra  Y.  Hoyt,  as  executrix.  Subsequently,  E.  N.  Far- 
ber  was  appointed  as  administrator,  with  will  annexed. 
The  will  of  Mary  L.  Bradford  was  admitted  in  evidence, 
over  the  objection  by  defendant.  It  is  contended  by  ap- 
pellant that  the  will  had  hot  been  admitted  to  probate,  bnt 
the  additional  abstract  shows  that  it  was  admitted.  Wit- 
ness identified  the  signature  of  testatrix  thereto,  and  stated 
that  it  was  licr  last  will.  The  will  is  very  brief,  and  gives 
all  of  her  property  to  Emily  C.  Bradford,  the  wife  of  wit- 
ness Theodore  F,  Bradford.  The  appellant's  objection  to 
the  will  is  that,  if  the  will  has  not  been  probated,  Theodore 
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F.  Bradford,  being  the  only  heir  op  child  of  said  Mary  L. 
Bradford,  would,  under  the  law,  take  all  the  property,  and  be 
interested,  and  therefore  incompetent  to  testify  as  a  wit- 
ness in  this  case;  and  if  the  will  has  been  admitted  to  pro- 
bate, then  he  is  incompetent  becanse  he  is  the  husband  of 
the  sole  legatee  under  the  will,  and  for  that  reason  incom- 
petent to  testify.  This  objection  will  be  disposed  of  by 
what  we  shall  say  in  regard  to  the  evidence  and  the  alleged 
incompetency  of  Theodore  to  testify. 

The  evidence  which  was  admitted  without  objection, 
and  that  which  was  admitted  over  the  objection  of  defend- 
ant, shows,  by  the  conveyance  from  Theodore  F.  Bradford 
to  Mary  L.  Bradford  before  referred  to,  and  assignment  of 
contracts,  etc.,  that  Mary  L,  Bradford  became  the  owner  of 
the  real  estate  in  controversy,  subject  to  a  mortgage  of  about 
f700  to  J.  T.  Hardin.  Prior  to  November  17,  1903,  Hardin 
had  foreclosed  his  mortgage,  and  the  property  had  been  sold 
at  foreclosure  sale.  On  that  date,  November  17th,  Mary  L. 
Bradford  borrowed  (875  of  a  bank  at  Marshalltown,  giving 
her  note,  which  was  also  signed  by  one  Charles  Henry.  This 
note  was  introduced  in  evidence.  On  the  same  date,  Charles 
Henry  gave  this  money  to  deceased,  Charles  J.  Hoyt,  and 
told  him  to  go  to  Hardin  County  and  secure  an  assignment 
of  the  sheriff's  sale  certificate  to  him  for  Mrs.  Bradford; 
or,  if  the  purchaser  would  not  assign,  to  redeem  the  land. 
This  is  testified  to  by  Henr^'.  On  the  19th  of  that  month, 
Hoyt  went  to  Eldora,  procured  the  assignment  in  the  name 
of  Charles  Henry,  and  paid  the  taxes.  A  written  exhibit 
in  the  handwritinfj  of  Hoyt  shows  an  amount  expended  by 
him  of  $92.50  for  railroad  fare,  taxes,  etc.,  which  he  (Hoyt) 
presented  on  his  return  and  collected.  At  this  time,  Hoyt 
had  nothing  invested  in  this  real  estate,  and  he  had  been 
reimbursed  for  all  expenses,  etc.  In  March,  1904,  Hoyt 
sold  or  traded  this  property  to  Jennie  B.  Woods  for  cer- 
tain property  in  Union  and  f2,125  in  notes,  and  took  a  mort- 
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gage  on  the  Hardin  County  land  for  fl,BO0,  payable  to  his 
wife.  The  amount  he  received  for  the  land  in  controTersy 
was  |4,(IOO.  A  written  contract  showing  this  transaction 
is  in  evidence;  also  the  mortgage.  As  stated,  the  andis- 
puted  evidence  is  that  the  Hardin  County  land  was  worth 
at  that  time,  $4,000.  In  April,  1904,  by  the  deed  of  that 
date  before  referred  to,  Mary  L,  Bradford  deeded  to  dft 
ceased.  C.  J.  Hoyt,  the  Hardin  Couoty  land.  It  is  the  con- 
tention of  appellee  that  this  deed  was  executed  so  that  it 
might  straighten  up  the  record  for  Mr.  Hoyt  in  closing  up 
with  Mr.  Wood  and  his  wife,  Jennie  B.  Wood.  Witness  ■ 
Theodore  P.  Bradford  so  teatiflcd,  over  objection  by  the  de-  ' 
fendant,  but  this  objection  was  not  on  the  ground  that  the 
witness  was  incompetent  under  Sec.  4604  of  the  Code.  The 
sheriff's  certificate  under  the  foreclosure  sale  was  assigned 
by  Henry  to  C.  J,  Hoyt,  and,  on  Api-il  16,  1904,  a  sherirs 
deed  was  issued  to  Hoyt.  The  sheriff's  certificate  had  been 
assigned  by  the  purchase  to  Henry,  who  in  turn  assigned 
to  Hoyt,  as  stated.  The  sheriff's  deed  is  in  evidenea  The 
original  written  contract  between  C.  J,  Hoyt  and  Jennie  R 
Wood  for  the  sale  of  the  real  estate  is  in  evidence.  It  bad 
been  left  with  Theodore  F.  Bradford. 

July  1,  1904,  deceased,  Hoyt,  was  taken 

1.  tecbts  :  te-        vcrv  slck,  and  Bradford  ashed  him  to  assign 
Bulting  truBta: 
evidence :  ad-      t),e  Woods  contract  to  his  mother,  Mary  L. 

Bradford,  and  quitclaim  to  her  the  land  d^ 

scribed  in  the  Woods  contract.     Hoyt,  at  that  time,  was 

too  sick  to  sign  his  name;  but  he  said  in  the  presence  of  his 

wife  that  it  was  all  right,  and  tbat  his  wife  knew  all  abonl 

it,  and  that  she  would  attend  to  it  if  he  did  not  get  better. 

This  was  testified  to  by  witness  Bradford,  over  defendant's 

objection  that  he  was  incompetent  to  testify  to  such  a  pff- 

sonal  transaction,  and  the  further  objection  that  the  t» 

timony  seeks  to  establish  an  express  trust  by  parol. 

We  shall  dispose  of  the  first  objection  later,  in  ^efe^ 
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ring  to  the  testimony  generally  to  which  appellant  objects; 
bnt  as  to  the  second  objection,  we  think  it  was  competent 
as  an  admission  by  deceased,  and  as  having  a  bearing  upon 
the  issue  in  the  case  as  to  whether  the  property  was  taken 
in  Hoyt'a  name  with  money  furnished  by  Mrs,  Bradford, 
and  to  show  that  he  recognized  that  the  land  belonged  to 
Mrs,  Bradford,  This  circumstance  or  admission  by  de- 
ceased was  also  testified  to  by  another  witness,  Young. 

At  this  time,  the  Woods  contract,  the  quitclaim  deed 
and  an  assignment  were  left  at  the  bedside  of  Hoyt.  Hoyt 
died  the  next  day,  July  2d,  In  May,  1906,  the  Hoyt  estate 
sold  the  Union  real  estate,  and  the  deed  is  in  evidence ;  and 
in  August,  1907,  Jennie  B.  Woods  deeded  the  Union  real 
estate  to  Myra  Hoyt,  widow  of  deceased,  and  on  the  same 
date,  Myra  Hoyt  deeded  the  Hardin  County  land  to  Jennie 
B",  Woods.    The  deeds  are  in  evidence. 

The  plaintiff  contends,  substantially,  that  the  transac- 
tion in  connection  with  the  securing  of  the  assignment  of 
the  sheriff's  certificate,  and  the  furnishing  of  the  money  by 
her,  estiiblished  a  resulting  trust  in  Mary  L.  Bradford. 
She  also  contends  that  Hoyt  was  her  agent,  and,  as  he  had 
taken  the  title  in  his  own  name,  by  reason  of  that  fact  a  re- 
salting  trust  in  her  was  established.  The  administrator 
contends,  among  other  things,  that  the  deeds  given  by  Mary 
L,  Bradford  to  Hoyt  preclude  the  establishment  of  any 
trust  as  pleaded,  and  preclude  her  from  showing  or  estab- 
lishing any  such  trust.  We  do  not  understand  appellant  to 
nerionsly  contend  that  such  deed  or  deeds  by  her  to  Hoyt 
would  have  that  effect  if  there  was  in  fact  no  consideration 
passing  from  Hoyt  to  JIary  L.  Bradford.  The  real  con- 
tention at  this  point  is  that  it  is  not  oniipetpnt  for  a  wit- 
ness to  contradict  the  recitals  in  a  deed  and  testify  that 
there  was  no  consideration,  A  witnes,s  did  testify  that 
there  was  no  consideration.  A  witness  did  testify,  over  ob- 
jection, that  there  was  in  fact  no  consideration  for  either 
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of  the  deeds  executed  by  Mrs.  Bradford  to  deceased,  Hoyt, 
although  OBe  recites  a  consideration  of  |2,000,  and  the  cor- 
rection deed  for  a  part  of  the  land  recites  a  consideration 
of  f  l.OO.  Appellant  cites  no  cases  to  sustain  this  conten- 
tion. Furthermore,  we  are  satisfied,  from  competent  evi- 
deoce  in  the  record  and  all  the  circumstances,  that  these 
deeds  were  for  the  purpose  ot  enabling  Hoyt  to  carry  ont 
the  Woods  contract. 

1.  It  is  contended  by  appellant  that  a 
'  BRBOB^  bnrm-  ^i)'"^  *>f  this  kind,  an  allowance  upon  a  claim 
rTresuroption  as  in  jirobatt!,  is  tried  as  a  law  action,  and 
oeitsitT  tor  pre],  that,  where  a  jury  is  waived,  the  court  is 
required  to  rule  upon  objections  to  evidence, 
and  that  it  is  reversible  error  to  admit  incompeteDt  evi- 
dence. Cases  are  cited  to  sustain  this  proposition,  and,  as 
a  general  rule,  it  may  be  conceded,  for  the  purposes  of 
the  case,  to  be  tbe  law.  But  it  does  not  follow  that  a  re- 
versal must  necessarily  result  because  of  the  admission  of  in- 
competent evidence.  It  must  have  been  prejudicial,  to  work 
that  result.  The  rule  often  stated  is  that,  where  there  h-i» 
been  error,  a  presumption  of  prejudice  arises,  and,  if  the 
record  fails  to  satisfy  us  that  no  prejudice  has  been  caused, 
then  such  error  cannot  be  disregarded.  It  may  be  that  a 
judge  would  not  be  influenced  so  much,  and  could  more 
readily  disregard  such  evidence  than  a  jury. 

It  is  contended  by  appellee  that  where, 

^'  xEBwit  bsm-      as  in  the  present  case,  there  is  no  conflict 

tranBattioni         iu  the  evidence,  and  where,  with  the  incom- 

improper   ro-  '    petcnt   evidence  rejected,  no  other  condn- 
CQptlon. 

eion  could  be  reached,  it  is  then  a  question 

as  to  what  judgments  should  be  entered,  and  that  the  case 

should  be  affirmed  on  that  ground-    'So  case  is  cited  so 

holding,  though  it  is  suggested  in  Leasman  v.   'Sicholtan, 

59  Iowa  259,  at  262,  where  it  was  said : 

"If  we  could  see  that  the  evidence  could  be  rejected. 
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and  Btill  no  other  conclusion  be  reached,  we  might  affirm 
on  that  ground.     But  the  evidence  is  conflicting,"  etc. 

And  as  bearing  somewhat  npon  this  game  matter,  see 
Tan  Sickle  v.  Staub,  155  Iowa  472,  at  479. 

Conceding,  for  the  purposea  of  the  case,  that  the  wit- 
ness S'radford  was  incompetent  as  to  personal  transactions 
with  Hoyt,  deceased,  and  that,  in  the  inan,v  rulings  com- 
plained of,  some  incompetent  evidence  crept  in,  we  think 
plaintiff  proved  his  case  bj  the  evidence  which  was  legally 
competent,  and  after  eliminating  all  the  incompetent  evi- 
dence complained  of. 

Appellant  assigns  as  error  37  specific  objectiona  to  th« 
evidence  of  Bradford  as  to  alleged  personal  transactions 
between  Bradford  and  Hojt,  and  a  like  number  to  the  evi- 
dence of  witnesses  that  the  evidence  tended  to  establish  an 
express  trust  in  a  part  of  the  land,  and  some  15  other  spe- 
cific objections  to  the  rulings  on  evidence.  Manifestly,  we 
cannot  be  expected,  within  the  proper  limits  of  an  opinion, 
to  review  all  these.  We  shall  give  some  of  them  as  illus- 
trative of  the  objections  made,  and  state  our  conclusions  as 
to  all  of  them  more  generally. 

A3  to  Bradford's  evidence  and  bis  al- 
4.  W[T!(Kswi :        Iwjed  incompetency  as  a  witness  under  Code 

competencj :  "  r  j 

tranmction  Hection  4604,  it  may  be  stated  that  substan- 

^den  of  tially  all  his  evidence  was  strenuously  ob- 

jected to,  all  through.  Much  of  his  evidence 
is  competent,  and  the  witness  competent  to  testify.  To  il- 
lustrate, after  the  witness  had  testified : 

"I  am  the  only  child  of  Mary  L,  Bradford.  There  was 
one  other  child,  who  is  dead,  and  leaving  two  children  sur- 
viving him  and  living  now.  I  am  one  of  the  chidren  of 
Hary  L.  Bradford,  for  whose  estate  a  claim  is  made  in  this 
suit," 
— be  was  asked  this  question : 
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"Q.  I  will  nsk  you,  Mr.  Bradford,  what  waa  done  bj 
jour  mother  on  November  17,  1903,  with  reference  to  taking 
care  of  in  some  way  of  the  incumbrance  against  this  real 
estate." 

Over  objection,  and  some  discussion  between  the  court 
and  counsel,  in  which  the  court  said,  "If  we  shall  aeemm 
that  the  will  introduced  in  evidence  has  probative  force, 
then  this  objection  is  uot  well  taken,"  and  a  statement  b; 
ai>[)ellflnt*s  counsel  tliat  until  the  will  is  admitted  there 
surely  can  be  a  contest  of  the  will,  and  it  is  not  established 
as  the  will,  the  witness  answered: 

"A.  Hhe  borrowed  f875  from  the  MarshaJltott-n  State 
Itank  to  pjiy  it  or  to  secure  an  assignment  of  it." 

The  answer  was  responsive  to  the  question. 

''Q.  I  hand  you  Exhibit  I,  and  ask  you  what  it  is,  and 
whose  names  appear  signed  thereto." 

Without  objection,  witness  answered: 

"A.  It  is  the  note  that  I  have  just  spoken  about  for 
(875,  running  to  the  Marshalltown  State  Bank,  and  dated 
November  17,  1903,  signed  by  my  mother  and  Charles  Hen- 
ry." 

Then  this  question  was  asked  the  witness: 

"Q.  If  you  know,  state  who  was  present  and  got  this 
(875  at  the  iMink,  and  what  was  done  with  the  money. 
I  dou't  want  it  if  you  don't  know  of  it  personally.  A.  Mr. 
Henry,  Mr.  Hoyt,  myself;  the  money  was  obtained  by  Mr. 
Henry  and  turned  over  to  Mr.  Hoyt." 

The  objection  was  renewed  in  a  motion  to  exclude  this 
last  answer  on  the  ground,  as  claimed  by  appellant,  that 
the  witness  participated  in  the  transaction,  and  the  court 
said: 

"Of  course.  I  am  not  advised  whether  he  participated 
in  the  transaction  or  not;  there  isn't  anything  to  show  that 
he  did.  Counsel  for  appellant:  I  have  to  assume  that  be 
did ;  that  is  the  reason  for  the  motion." 
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This  witness  also  testified  without  objection: 
"Q.     Do  you  of  your  own   personal  knowledge  know 
whether  Mr.  Hoyt  went  to  Eldora  ?     A,     I  do." 

This  was  an  important  fact  in  the  case, — that  is,  wheth- 
er Mrs.  Bradford  furnished  the  money  to  pay  off  the  Hardin 
encnmbrance ;  and  the  documentary  evidence  shows  without 
dispute  that  Hoyt  did  take  the  title  in  him^lf  thereafter, 
and  the  evidence  tends  very  strongly  to  show,  if,  indeed,  it 
does  not  establish,  the  fact  that  Mrs.  Bradford  furnished 
the  money,  and  appellee  contends  that  this  establishes  a  re- 
sulting trust.  Witness  Henry  gave  similar  testimony.  He 
testified  also  that  Hoyt  was  to  go  to  Eldora  to  redeem  the 
property  or  get  the  certificates,  and  that  he  did  so.  So  far 
in  the  testimony  of  Bradford,  it  does  not  appear  that  there 
was  any  transaction  between  this  witness  and  Hoyt.  He 
simply  says  tliat  the  money  was  obtained  by  Mr,  Henry  and 
turned  over  to  Mr.  Hoyt.  Counsel  for  appellant  stated  that 
they  assumed  that  Bradford  participated  in  the  transaction, 
but  this  is  not  enough.  Appellant  was  the  objecting  party, 
asd  it  must  be  made  to  appear  that  the  witness  did  par- 
ticipate before  it  can  be  said  that  he  is  incompetent  as  a 
witness.  Scott  ».  Brenton,  168  Iowa  201.  At  the  time  the 
rnling  was  made,  it  was  correct,  and  there  was  subse- 
quently no  motion  made  to  exclude  the  evidence  we  have 
just  set  out.  O'JUara  v.  Jensma,  143  Iowa  297,  at  303.  We 
think  the  evidence  of  Bradford,  before  set  out,  was  com- 
petent, and  that  he  was  competent  to  testify  thereto,  and 
that  appellant's  objections  thereto  were  not  well  tak«i. 

Another  illustrative  part  of  the  record 

G  wiTKEBBEs-        on  tbe  subject  being  now  discussed  is  as 

'Sfn^^iS^Jl^     follows: 

]S5km,'  "'*"  "Q.    Now  it  appears    that,    in    April, 

1904,  C.  J.  Hoyt  got  the  sheriff's  deed.    What 

was  the  next  step  in  this  transaction,  if  you  know?" 
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Over  objection  that  the  witness  was  incompeteat,  etc^ 
be  answered : 

"A.  Along  in  the  spring  following,  after  the  aadgn- 
ment  of  the  certificate,  I  think  it  was, — I  can't  tell  the  eiact 
date.  Q.  Refresh  your  recoUectoin  by  looking  at  any 
memoranda  that  I  hand  yon,  if  yon  want  to  get  the  exact 
date.  (Papers  produced,  but  no  further  objection  to  this 
question.)  A.  On  or  about  the  25th  day  of  March,  19D4, 
Mr.  Hojt,  who  then  held  the  certificate  of  sale,  at  my  moth- 
er's direction  made  a  trade  of  the  property — of  this  laud— 
for  some  property,  with  Jennie  B.  Wood  and  husband." 

Defendant  moved  to  strike  that  part  of  the  answer, 
"At  my  mother's  direction,"  as  being  a  volunteer  statement 
of  the  witness,  and  not  asked  for  and  not  responsive,  incom- 
petent, irrelevant  and  immaterial;  and  further,  to  strike 
the  entire  answer  as  incompetent,  irrelevant  and  imma- 
terial and  a  mere  conclusion  and  opinion  of  the  witness. 
Counsel  for  plaintiff  then  adopted  the  answer,  and  the  court 
overruled  the  motion.  We  think  there  was  no  error  in  the 
ruling  at  this  point.  Only  the  examining  party  can  more 
to  strike  because  nou- responsive;  further,  the  only  objec- 
tion to  the  answer  was  to  that  part  of  it  before  indicated, 
and  on  the  grounds  stated,  and  not  on  the  ground  that  the 
witness  was  incompetent  under  Bection  4604.  In  so  far 
as  that  part  of  the  answer  was  a  voluntary  statement,  or 
not  responsive,  it  was  adopted  by  counsel  for  plaintiff.  I* 
is  not  necessarily  a  conclusion  or  opinion  of  the  witness; 
because,  for  aught  that  appears,  the  witness  may  have  heard 
his  mother  give  the  direction,  and  no  other  reason  is  gives 
why  the  answer  is  incompetent,  irrelevant  and  immaterial, 
and  that  objection  raises  no  question  for  our  determina- 
tion. State  V.  Madden,  170  Iowa  230,  236,  and  cases;  also 
Longan  v.  Wettmer,  (Mo.)  64  L.  B.  A.  968,  976  and  cases. 

The  same  objection  was  made  to  the  next  question,  and 
the  same  rule  applies.    That  question  is  as  follows: 
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"Q.  Did  you  draw  the  contract  with  reference  to  tbe 
exchaoge  o(  this  property  that  Mr.  Hoyt  had  under  sher- 
iff's certificate  or  deed  to  one  Jennie  B.  Wood?  A.  I  did. 
That  is,  I  dictated  it.  My  stenographer  wrote  it  out,  but 
I  dictated  it." 

The  instrument  was  acknowledged  and  introduced  in  ev- 
idence, and  ahows  a  contract  between  Hoyt  and  Jeuuie  It. 
Wood  to  transfer  certain  property,  including  a  part  of  that 
in  controversy  in  this  case.  We  might  go  on  with  other 
illustrations;  and,  as  before  stated,  conceding,  for  tbe  pur- 
poses of  the  present  case,  that  the  witness  was  incompetent 
as  to  some  of  the  transactioua,  still  as  to  others  he  was 
competent,  and  as  to  still  others,  proper  objection  was  not 
made;  so  that,  taking  the  entire  record,  this, witness  with 
the  others,  and  the  documents,  circumstances  and  tbe 
proper  inferences  to  be  drawn  therefrom,  we  are  satisfied 
that  plaintiff  established  her  case  by  evidence  which  was 
legally  competent,  after  discarding  any  which  may  have 
been  improper. 

It  is  thought  that  witness  Henry  was  incompetent  un- 
der Section  4604,  because,  as  appellant  claims,  Mrs.  Brad- 
ford and  Hoyt  were  claiming  title  through  Henry;  but  we 
do  not  so  understand  the  record.  It  is  certain  that  at  the 
time  Henry  testified  he  had  no  interest  of  any  kind,  and 
had  nothing  to  gain  or  lose  by  this  suit.  Nor  was  he  a 
party  to  the  suit  nor  interested  in  the  result.  Hoyt  was  not 
the  asslguee  of  the  party  seeking  to  establish  this  claim. 
Appellee  contends  that  the  objection  to  the  testimony  of 
witness  Henry  was  not  sufficient-  But  we  shall  not  pro- 
long tbe  discussion  at  this  point  further- 

2.  As  before  stated,  appellee's  contention  is  that,  Mrs. 
Bradford  having  furnished  Hoyt  the  money  to  obtain  the 
sheriff's  certificate,  and  Hoyt  having  thereafter  taken  the 
title  in  bis  own  name,  this  created  a  resulting  trust  in  favor 
of  Mrs.  Bradford.    Many  cases  are  cited  by  either  side. 
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But  appellee  relies  upon  the  principle  announced  in  Amidon 
V.  Snouifer,  139  Iowa  159;  also,  Acker  v.  Priest,  92  Iowa 
610,  at  617,  bottom;  In  re  MaMn'a  Eatate,  161  Iowa  459; 
Parker  v.  Catron,  120  Ky.  145  (85  S.  W.  740,  117  Am.  St 
Rep.  575) ;  Reynolds  v.  Sumner,  126  111.  58.  We  do  not  un- 
derstand appellant  to  dispute  this  legal  proposition,  but 
they  contend  that  the  evidence,  or  some  of  it,  tends  to  estab- 
lish an  express  trust,  and  that  this  may  not  be  done  by  parol 
testimooy.  This  objection  has  reference,  as  we  understand 
it,  more  particularly  to  the  testimony  in  regard  to  Hoyt's 
being  willing  on  his  death  bed  to  make  a  deed  to  Mrs.  Brad- 
ford. But  plaintiff  was  not  seeking  to  establish  an  -express 
tniBt.  We  have  before  referred  to  this  matter  as  having 
been  properly  admitted  as  bearing  upon  the  question  of  the 
resulting  trust  referred  to  in  the  claim.  We  think  it  was 
proper  and  relevant, 

3.    Witness  Bradford,  in  testifying  to 
e.  appeil  tsD       **>*  transaction  when  he  left  the  contract 
f^'\rnt™K-    and  papers  at  Hoyt's  house,  shortly  before 
evfdenre."  Hoyt's  death,  was  asked  this  question: 

"Q.     Did  you   tell  anyone  there  what 
you  had  come  to  see  Mr.  Hoyt  about?" 

Defendant  objected,  because  incompetent,  irrelevant, 
immaterial,  hearsay,  not  binding  on  the  parties  to  this  ac- 
tion, and  because  it  was  a  self-serving  declaration  on  the 
part  of  the  witness,  a  party  in  interest  to  the  suit.  There- 
upon, eoun^l  for  plaintiff  stated  that  they  were  not  a^ii^ 
for  what  he  said,  but  that  they  simply  wanted  to  show  the 
fact  that  be  told  them  what  he  was  there  for;  and  the  wit- 
ness answered,  "Yes."  Witness  did  not  state  what  was 
said,  but  aimply  that  he  told  them  what  he  was  there  for. 
Clearly,  no  prejudice  could  result  to  the  defendant  by  thi*. 
i.  It  should  have  been  Siiid  in  the  statement  of  factg 
that  the  record  shows  different  orders  made  in  the  matter  of 
the  estate  of  Hoyt  for  the  sale  of  land,  of  which  there  seemed 
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to  have  been  a  considerable  amount;  and  it  appears  that  the 
land  was  all  sold,  and  that  the  estate  was  left  substaDtially 
without  assets.  No  blame  is  attached  to  the  present  admin- 
istrator for  this  condition  of  affairs,  but  appellee's  claim 
is  that  the  widow,  who  was  the  executrix,  made  away  with 
the  estate. 

Some  other  questions  are  argued,  but  the  opinion  is 
already  too  long,  and  those  discussed  are  controlling. 

It  is  our  conclusion  that  the  judgment  or  allowance  of 
the  claim  by  the  district  court  was  right,  and  is  snstained 
by  the  competent  testimony.     It  is,  therefore, — Affirmed. 

Oatnor,  C,  J.,  ^^'EAVEH  and  Stevens,  JJ., 


Lew  Kile  et  al.,  Appellants,  v.  John  H.  Hoqan  et  al.,  Ap- 
pellees. 

aVARDlAS   AND    WAKD:      Ssles    and    OonveTances — JnrifldicUon 

1  — ^FmUnra  to  Appiaise — Eff«ct.  OiqIsbIoh  to  appraiie  tbe  real 
propert;  of  an  Insane  pergoa  will  not,  of  Itself,  Invalidate  a 
■ale  and  conveyance  thereof  by  the  guardian,  such  omlaslon 
beinE  a  matter  not  going  to  the  jttriadiction  at  the  court  to  or- 
d«r  a  sale.     See  Sees.  3212,  3325,  Code,  1897. 

aVAXDIAH  Aim  WAKD:     SftlM  and  Conveyances — Oollatoral  At- 

2  tack.  Principle  recognized  that  sales  of  real  estate  by  guard- 
ians may  not  be  collaterally  attacked. 

Appeal  from  Polk  District  Court. — W.  S.  Ayres,  Judge. 

Monday,  September  24,  1917. 

Suit  in  equity  for  partition  and  to  set  aside  a  guar- 
dian's deed  and  other  conveyances  of  real  estate.  Decree  in 
favop  of  defendants.     Plaintiffs  appeal. —A fl'irmed. 

E.  P.  Sudaon  and  R.  L.  Hudson,  for  appellants. 
Geo.  Wambach,  W.  F.  Riley,  and  I.  W.  Douglas,  for 
appellees. 
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Stevens,  J. — I.  Plaintiffs  are  tlie  children,  grand- 
children and  heirs  at  law  of  Lawrence  Kile,  who  died  Feb- 
ruary 14,  1915,  intestate.  On  September  6,  1912,  he  was  ad- 
judged of  nnsound  mind,  and  a  guardian  was  appointed  to 
look  after  and  manage  bis  businees  for  him.  He  was  at 
that  time  the  owner  of  the  SVa  8W14  of  Section  30,  Town- 
ship 80  north,  Range  23  west,  Polk  County,  Iowa,  contain- 
ing 88.74  acres.  The  proceedings  for  the  appointment  of  a 
guardian  were  begun  in  the  name  of  Barbara  Kile,  his  wife. 
On  or  about  August  11,  1913,  John  H.  Kogan,  as  guardian 
of  Lawrence  Kile,  sold  the  real  estate  to  the  defendant 
William  Young,  who  in  turn  sold  it  to  one  of  his  codefend- 
ants.  The  remaining  defendants,  except  Barbara  Kile,  sur- 
viving widow  of  Lawrence  Kile,  are  mortgagees  or  grantees, 
and  have  some  apparent  interest  in  said  real  estate. 

Plaintiffs,  in  their  petition,  pray  the  cancellation  of 
the  guardian's  deed;  that  the  several  conveyances  therein 
referred  to  be  set  aside;  that  the  incumbrances  placed  on 
said  real  estate  be  cancelled,  set  aside,  and  held  for  naught; 
that  title  be  quieted  in  them  and  their  interest  ascertained 
and  decreed  in  snid  real  estate;  and  that  same  be  parti- 
tioned, or,  in  the  event  that  same  cannot  be  equitably  done, 
that  same  be  sold  and  the  proceeds  divided  among  them,  ac- 
cording to  their  respective  interests. 

The  grounds  upon  which  the  prayer  of  plaintiffs'  peti- 
tion is  based  are  that  the  appointment  of  a  guardian  for 
Lawrence  Kile  and  the  order  authorizing  the  sale  of  the 
real  estate  by  the  guardian  were  unauthorized;  that  the 
court  was  without  jurisdiction  either  to  appoint  a  guardian 
or  order  the  sale  of  said  real  estate,  for  the  reason  that  no- 
tice waa  not  served  upon  Lawrence  Kile  of  the  petition  for 
the  appointment  of  a  guardian  and  of  the  applicatioo  to 
sell  the  real  estate,  as  required  by  law;  and  that  same  was 
sold  without  appraisement,  and  for  less  than  its  value. 

The  defendant  Barbara  Kile,  by  a  quitclaim  deed,  con- 
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veyed  her  interest  therein  to  the  defendant  William  Young, 
who  waB  named  as  grantee  in  the  guardian's  deed.  The  rec- 
ord shows  that  the  stattite  providing  for  the  appointmeDt 
of  a  guardian  for  an  insane  person  was  complied  with ;  that 
due  notice  was  served  upon  the  defendant  of  the  pendency 
of  the  petition  of  his  wife  for  that  purpose;  that  a  guardian 
ad  litem  was  appointed  and  filed  answer;  that  all  of  the 
proceedings  relative  thereto  were  regular;  and  that  the 
court  had  jurisdiction  to  make  said  appointment. 

Section  3225  of  the  Supplement  to  the  Code,  1913,  au- 
thorizes the  sale  or  mortgage  of  real  estate  belonging  to 
drunkards,  speodthrifta,  and  lunatics  by  the  guardian  there- 
of, and  is  as  follows: 

"Whenever  the  sale  or  mortgage  of  the  real  estate  of 
such  ward  is  necessary  for  his  support  or  for  the  SBppori 
of  his  family  or  the  payment  of  his  debts,  or  will  be  for  the 
interest  of  the  estate  or  his  children,  the  guardian  may 
sell  or  mortgage  the  same  under  like  proceedings  as  re- 
quired by  law  to  authorize  the  sale  of  real  estate  by  the 
guardian  of  the  minor.  .  •     "     *" 

Section  3206  of  the  Code  provides  for  the  mortgaging 
or  sale  of  real  estate  belonging  to  minors,  while  Code  Sec- 
tion 3207  prescribes  the  notice  to  be  served  upon  such  mi- 
nor of  the  petition  for  that  purpose,  and  is  as  follows: 

"The  petition  for  that  purpose  must  stnte  the  grounds 
thereof,  be  verified  by  ofith,  and  a  copy  thereof,  with  a  no- 
tice of  the  time  at  which  such  application  will  be  made  to 
the  court  or  judge,  must  be  served  personally  upon  the  mi- 
nor at  least  ten  days  prior  to  the  time  fixed  for  such  appli- ' 
cation." 

It  appears  that  a  copy  of  the  petition  of  the  guardian 
for  the  sale  of  the  real  estate  in  question,  together  with  a 
notice  thereof  stating  the  time  and  place  of  the  hearing  of 
said  petition,  was  served  upon  Lawrence  Kile,  and  return 
thereof  made  by  the  sheriff  of  Polk  County.  The  return 
Vol.  ISO  lA.— 80 
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of  the  sheriff,  when  flret  made,  did  not  state  that  a  copj 
of  the  petition  was  attached  thereto  or  delivered  to  Law- 
rence Kile.  Later,  however,  the  return  was  ho  auended  as 
to  confofui  to  the  facts,  from  which  it  ap)>ear8  that  a  copj 
of  the  petition  was  in  fact  attached  to  the  notice  and  deliv- 
ered to  r>awrenee  Kile  at  the  time  of  the  service  thereof.  A 
guardian  ad  litem  was  appointed  by  the  court,  who  fil«! 
answer.  The  petition  alleged  that  William  Young  had  of- 
fered tl40  per  acre,  cash,  for  the  real  estate  tbereia  de- 
scribed, and  that  the  price  so  oflFered  was  the  best  obtama- 
ble,  and  the  guardian  recommended  that  the  same  be  sold 
therefor  at  private  8*ile,  and  that  appraisement  be  waii'ed. 
The  provisions  with  reference  to  appraisement  are  gov- 
erned bj-  the  following  sections  of  the  Code  of  1897: 

"Section  3212.  The  rule  prescribed  in  the  sale  of  real 
property  by  executors  shall  be  observed  in  relation  to  the 
evidence  necessary  to  show  the  regularity  and  validity  of 
the  sales  of  guardians;     •     *     *" 

Turning  to  sale  by  executors,  we  find  the  following: 
"Section  3325.     The  real  estate  shall,  when  to  the  In- 
terest of  the  estate,  be  divided  into  parcels,  appraised  as 
the  personal  estate  was,  and  the  appraisement  filed  in  like 
manner;     •     •     • 

"Section  3326,  "  •  •  No  property  can  be  sold  at 
private  sale_  for  less  than  the  appraisement,  without  the 
express  approval  of  the  court  or  judge." 

The  court,  in  its  order  anthorizing  the 
1  QpARDiiN  AND      ™'^'  ^""""l  ^^^^  ^^^  pricc  offcred  for  said 
iind''co"l?-       ™'''  estate  was  fair,  just  and  reasonable. 
SrctioD /'VaUore   ^"1*1  ^'w'  ''*■"'  "lilainable,  and  authorized  tbe 
cffwL'"'"'"'        sale   thereof  without   the   formality   of  ap- 
praisement.   The  land  was,  therefore,  3old 
by  the  guardian  without  appraisement.     The  court  having 
jurisdiction  to  authorize  the  sale  of  said  real  property,  the 
omission  of  the  appraisement  was  an  irregularity  only,  and 


Sept.  1917]  Kile  v.  Hoqan  1267 

in  no  way  affected  the  juriadiction  of  the  conrt  to  order  the 
Bale  of  the  real  eBtate.  Bunce  v.  Bunce,  59  Iowa  533;  Ha- 
miel  V.  Donnelly,  75  Iowa  93;  Dohma  v.  Mann,  76  Iowa  723; 
Bacon  v.  Chase,  83  Iowa  521. 

Counsel  for  appellants  refer  to  other  sectious  of  the 
statute  prescribing  the  manner  of  serving  notice  upon  a 
person  of  unsound  mind.  These  statutes  relat^  to  the  com- 
mencement of  actions  against  a  person  of  unsound  mind, 
and  not  to  proceedings  by  guardians  for  the  sale  of  the  real 
estate  of  their  wards. 

II.  Plaintiffs'  petition  is  drawn  npon  the  theory  that 
the  district  court  was  without  jurisdiction  either  to  appoint 
a  guardian  for  Lawrence  Kile  or  to  order  the  sale  of  his 
real  estate;  but,  as  appears  from  the  record,  the  court  did 
have  jurisdiction,  and  the  omission  to  have  the  property  ap- 
■  praised,  and  other  matters  complained  of  by  appellants,  are 
irregularities,  and  do  not  go  to  the  matter  of  jurisdiction. 
While  it  is  charged  that  the  price  at  which  the  real  estate 
sold  was  much  le^  than  the  price  for  which  it  was  sold 
shortly  thereafter,  no  evidence  was  offered  for  the  purpose 
of  showing  that,  at  the  time  of  the  sale,  the  land  could 
have  been  sold  for  a  larger  amount  by  the  guardian;  nor  is 
it  claimed  that  there  was  fraud  in  any  of  the  transactions 
or  proceedings  referred  to  in  plaintiflfs'  petition. 

The  wife  of  Lawrence  Kile  conveyed  her 

2.  (iiTiBDitii  AND     interest  in  the  real  estate  by  quitclaim  deed 

■nd^conre^        to  the  purchaser  thereof  from  the  guardian, 

SfB^'atucit.        who  was  appointed  upon  her  application, 

and  she  is  made  a  party  defendant  in  this 

suit.     The  sale  cannot  be  collaterally  attacked.     Dohm«  v. 

Mann,  supra ;   Bacon  v.  Cliase,  supra ;   Hainiel  v.  Donnelly, 

supra ;  Rice  v.  Bolton,  12C  Iowa  fe'54 ;  Bunce  v.  Bunce,  supra. 

It  is  our  conclusion  that  the  lower  court  rightly  held 

that  the  guardian's  sale  should  not  be  set  aside,  and  that 
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eame  should  be  sustained.    The  judgment  oF  the  lover 
court  ia  therefore — Affirmed. 

Gaynoe,  C,  J.,  Wbaveh  aud  Peeston^  JJ.,  concur. 


Nicholas  H.  Koppes,  Appellant,  v.  Matthias  S.  Eopfbs, 
Appellee. 

BOTTNDABIES:     BHt»tUBlunent — A^raement  Between  Futlaa.    Un- 

1  tual  and  executed  agreements  between  adjoining  owners  as  to 
the  location  of  boundarr  Hues  are  Bnal,  even  though  subseqaent 
surveys  eBtabllsh  Inaccuracy  In  the  agreed  line. 

APFBAIi  ANB  BBBOB;    HuTOlew  Error — B«ceptIon  tif  Bvidance— 

2  MoUre  Indncinf  Settlement.     Allowing  evidence  to  the  effect 

that  one  party  to  a  boundary  line  controversy  agreed  to  a  ce^ 
tain  line  "In  order  to  get  things  settled  and  get  done  with  thR 
controT»rs7,"  la  harmleas. 

PLEADINO;    OertalntT— Baals  for  Adjudication.    A  pleading  bo  od- 
8    certain  as  not  to  identify  the  subject  matter  ol  the  action  fn^ 
nlehea  no  basis  tor  an  adjudication. 

Appeal  from-  Jones  Dittrict  Court. — P.  O.  Ellison,  Judge. 

Monday,  June  25,  1917. 

Rbhbarino  Denied  Monday,  Septembeb  24,  1917. 

The  opinion  states  the  case. — Affirmed. 

Remley  d  Remley,  for  appellant. 

C.  J.  Cash  and  C.  B.  Paul,  for  appellee. 

Weavee,  Jf. — The  plaintiff  and  defend- 
aut  are  brothers.    Prior  to  July  23,  1916, 

J,   BODMDABIBB  : 

eBtabUnhmcnt :     thev  were  equal  owners  in  common  of  the 

■greement  m-  -^  ^ 

tween  pMiiea '    ignds  hereinafter  described,  and,  being  un- 
able to  agree  upon  a  basis  of  division,  as 
action  in  equitj'  was  brought  b;  Matthias  S.  Koppes  to 
enforce  partition  as  provided  by  statute.     There  appears 
to  have  been  some  contest  at  the  hearing  upon  the  qtiestiOB 
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whether  the  land  was  of  such  uniform  value  as  to  justify, 
the  award  of  an  eqna]  number  of  acres  to  each  party,  but 
the  final  decree  settled  the  controversy  by  ordering  a  par- 
tition as  follows: 

"The  plaintiff  is  given  the  N.  W.  14  of  the  8.  ff.  V4,  of 
Section  10,  and  the  east  46  acres  of  the  N.  Yz  of  the  B.  E.  ^4 
and  3  acres  in  the  N.  W.  corner  of  the  B.  E.  l^  of  the  B.  E. 
14  of  Section  9,  all  in  Township  85  north,  Range  1  west  of 
the  6tb  P.  M.,  and  to  the  defendant  Nicholas  H.  Eoppes  is 
allotted  and  given  the  S.  W.  y^  of  the  S.  E.  ^  and  the  west 
34  acres  of  the  N.  W.  Vt  of  the  B.  E.  1/4,  all  in  Section  9, 
Township  86  north,  Kange  1  west  of  the  5th  P.  M." 

Assuming,  for  the  present  purposes  of  tbis  statement, 
that  Bections  9  and  10  are  of  standard  form  and  dimen- 
eions,  the  partition  thus  made  would  be  as  indicated  by 
the  solid  lines  on  the  followiug  plat : 

A    F ^ 


N.W.5jr.9  / 

W.H.K.  / 
I 

J. 


n.E.  dJ!.  9 

M.  S.K. 

¥6  A. 


M.w.  aw.  to 

M.5.K 
VOa. 


C    B 
3.W.    3.E.9 

»Oa. 


The  present  action  is  at  law,  and  was  begun  July  7, 
1915,  nearly  five  years  after  the  entry  of  the  decree  in  the 
partition  cnse.  In  his  petition,  the  plaintiff  alleges  tbe 
owuership  of  the  property  substantially  as  the  same  had 
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beeD  settled  in  said  decree,  and  alleges  that  the  defeadant. 
instead  of  observing  the  line  A  B  as  the  trne  line  between 
the  east  46  acres  of  the  north  half  of  the  southeast  qtiartn' 
of  Section  9  aet  off  to  him,  and  the  west  34  acres  of  the  <)p- 
BCribed  tract  set  off  to  plaintiff,  asserts  right  of  possesion 
west  of  said  line  to  A  0  and  has  erected  his  fences  accord- 
ingly, thereby  excluding  plaintiff  from  the  poBsession  and 
enjoyment  of  the  strip  or  wedge  of  land  included  between 
said  lines.  On  these  all^ations,  jndgment  is  asked  restor 
ing  plaintiff  to  the  possession  of  the  land,  and  for  damage*. 

Answering  this  claim,  the  defendant  pleads  the  decree 
of  partition  between  the  parties,  and  allies  that,  in  said 
partition  proceedings,  referees  appointed  for  that  purpose 
marked  the  dividing  line  between  the  lands,  as  apportioned 
by  visible  monuments,  in  the  presence  of  both  plaintiff  and 
defendant,  and  that  the  division  as  thus  indicated  and 
marked  was  mutually  accepted  by  them,  and  perraanent 
fences  were  erected  by  both  on  the  line  as  thus  determined 
and, settled,  and  that,  until  the  beginning  of  this  action, 
each  of  them  had  continued  to  occupy  and  use  his  respec- 
tive premises  up  to  the  line  of  division  so  fixed.  Defend- 
ant therefore  contends  that  the  line  as  claimed  by  him  bas 
been  settled  and  established,  not  ouly  by  the  prior  adju- 
dication in  the  partition  proceedings,  but  also  by  agreed 
ment  and  acquiescence,  as  well. 

The  issues  were  tried  to  a  jury,  which  returned  a  ver- 
dict for  defendant,  and  from  the  judgment  entered  thereon, 
the  plaintiff  appeals. 

I.  Appellant's  counsel  devote  a  considerable  part  of 
their  brief  to  an  elaborate  discussion  of  the  facts  in  con- 
troversy. Many  of  the  points  so  made  are  foreclosed  by  the 
verdict  of  the  jury,  and  do  not  call  for  consideration  at  onr 
hands,  except  as  they  may  bear  upon  criticisms  directed 
against  the  trial  court's  instructions,  or  upon  the  further 


Sept.  1917}  KoPPBS  v.KorPBs  1271 

question  whether  the  verdict  has  auffleient  snpport  in  the 
record. 

Both  parties  lay  considerable  stresB  upon  tie  effect  of 
the  adjudication  in  the  pai-tition  proceedings;  but,  some- 
what unfortunately,  except  for  the  final  decree  in  that  case, 
no  part  of  the  record  therein  appears  to  have  been  in  evi- 
dence in  the  case  before  us, — at  leaat  we  do  not  find  it  in  the 
abstract.  For  example,  much  is  said  in  argument  in  re- 
gard to  alleged  action  by  referees  appointed  by  the  court  to 
make  the  partition,  and  several  of  the  witnesses  speak  of 
what  they  claim  to  have  seen  and  heard  of  the  action  taken 
by  such  referees,  but  no  competent  record  evidence  appears 
to  have  been  offered  to  show  the  fact  of  their  appointment, 
or  what  they  did  in  that  capacity,  or  the  character  of  their 
report  to  the  court.  True,  the  decree  recites  that  the  "re- 
port and  finding  of  the  referees  are  not  approved,"  but  fur- 
ther than  this,  the  record  of  those  proceedings  is  not  be- 
fore us.  If,  however,  we  may  consider  the  parol  testi- 
mony introduced,  aided  by  the  statements  of  fact  indulged 
in  by  counsel  on  either  side,  it  may  be  said  to  indicate  that, 
at  some  time  prior  to  the  entry  of  the  final  decree  of  parti- 
tion, the  court  appointed  these  referees,  one  of  whom,  Mr. 
Whalen,  was  a  practical  snrveyor,  to  view  the  land  and  re- 
port a  plan  of  partition.  This  apparently  was  done,  and 
the  referees  are  said  to  have  reported  recommending  that  all 
of  the  west  half  of  the  southeast  quarter  of  Section  9  be 
set  off  to  Nicholas  H.  Koppes,  plaintiff  herein,  and  the  re- 
mainder of  the  land  held  in  common  he  set  off  to  Matthias 
8.  Koppes,  but,  in  view  of  a  difference  in  the  value  of  the 
lands  so  divided,  that  Nicholas  should  pay  Matthias  the 
sum  of  $500  in  money.  We  further  infer  that,  on  the  re- 
turn of  this  report  into  court,  objection  was  made  thereto, 
in  so  far,  at  least,  as  it  proposed  to  adjust  the  difference 
in  values  by  a  money  judgment,  and  the  inequality  was  ad- 
justed by  allowing  Matthias  an  additional  number  of  acres 
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to  be  taken  from  the  east  side  of  the  N.  W.  14  of  the  S.  E. 
y^  of  said  section,  and  such  is  the  practical  effect  of  the  de- 
cree as  entered.  While  it  is  not  '^bown  whether,  after  the 
decree  was  entered,  the  coort  ordered  the  referees  to  desig- 
nate and  mark  the  division  line  between  the  lands  thus  ap- 
portioned, as  required  by  the  statute,  Section  4254,  Code, 
1897,  there  is  parol  evidence  tending  to  show  that  they,  or 
Wlialeu,  the  sorveyor,  did  in  fact  visit  the  premises  both 
before  and  after  the  decree,  and  did  in  fact  undertalie  to 
ascertain  the  bonndary.  It  is  conceded  that  at  this  time 
there  was  an  east  and  west  fence  on  the  north  side  of  tbe 
quarter  section  (8.  E,  ^  of  Section  9),  and  the  evidence 
is  sufficient  to  justify  the  jury  in  finding  that  both  par' 
agreed  or  admitted  that  this  fence  was  correctly  placed.  It 
also  Appears  that  the  location  of  tbe  common  corner  of  these 
two  40-acre  tracts  on  the  north  (marked  F  on  the  plat)  waa 
not  the  subject  of  any  dispute.  When  tbe  plan  of  diviaioD 
waa  changed,  tbe  referee  returned  to  tbe  place  and  under 
took  to  run  a  new  line  12  rods  west  of  the  boundary  be- 
tween the  two  40'8  above  mentioned.  If  we  were  to  assnine 
that  the  two  tracts  were  of  standard  size  and  form,  and 
that  the  new  line  last  mentioned  was  made  parallel  to  tbe 
true  boundary  between  them,  it  would  separate  the  entire 
80  into  two  parte,  containing  respectively  46  acres  in  the 
east  fraction  and  34  acres  in  the  west  fraction.  It  appears 
however,  that  the  line  on  the  north  side  of  these  tracts,  on 
which  the  fence  above  referred  to  stands,  varies  several  de- 
grees from  a  true  east  and  west  course,  and  extends  from 
south  of  east  to  north  of  west.  In  running  tbe  new  or  last 
line  after  the  decree  of  partition,  the  surveyor  either  did 
not  notice  the  irregularity  of  the  line  on  the  north,  or, 
if  he  did  see  it,  aesnmed  that  the  boundary  between  the  4II'b 
waB  at  right  angles  with  the  north  bonndary,  and  going  to 
the  common  corner  F,  he  measured  thence  west  on  the  line 
marked  by  tbe  fence  12  rods  to  A,  and  there  turned  > 
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right  angle  to  the  BOuthward  for  tbe  run  to  C.  If  the 
proper  line  between  tiie  iO's  ia  true  north  and  south,  as 
claimed  by  plaintiff,  it  would  coincide  with  the  line  F  P  on 
the  plat,  and  the  new  line  required  by  the  decree  should 
have  been  laid  parallel  thereto  at  A  B,  but  the  effect  of  run- 
ning it  at  right  angles  with  the  north  line  was  to  carry  it 
westward  to  A  C,  thereby  increasing  the  excess  area  of 
land  decreed  to  Matthias. 

Were  this  all  the  record  shows;  we  should  be  strongly 
inclined  to  hold  that  a  mistake  was  made  below,  and  that 
plaintiff  was  entitled  to  a  verdict ;  for  it  is  quite  clear  that 
defendant  holds  at  least  3  acres  of  land  which  the  conrt 
in  the  partition  case  did  not  intend  to  give  him.  But  the 
defendant  pleads,  in  substance,  that  the  new  line  A  C  was 
laid  with  the  consent  and  agreement  of  the  plaintiff,  and  ac- 
cepted by  him  as  the  line  upon  which  the  partition  should 
be  made,  and,  while  it  is  also  true  that  plaintiff  denies  such 
consent  or  agreement  on  his  part,  there  is  evidence  to  sup- 
port the  finding  against  him  on  that  issue.  The  surveyor 
VVhalen,  who  was  one  of  the  referees,  after  testifying  to 
his  surveys  before  the  decree,  further  says : 

"After  the  decree,  I  went  down  there  and  set  off  the  6 
acres.  I  moved  the  stone  at  the  north  12  rods  west.  •  •  • 
Nick  and  Matt  Koppes  agreed  that  the  north  line  of  the 
land  should  be  considered  the  boundary  and  the  division 
should  be  based  on  that  line.  I  completed  the  division  by 
using  this  line  as  a  base  line.  Kicholas  Koppes  was  pres- 
ent and  raised  no  objections.  *  *  *  I  adopted  tlie  old 
fence  line  at  the  request  of  Matt  and  Nick," 

Such  also  is  in  effect  the  testimony  of  the  defendant. 
It  should  also  he  said  that,  when  the  referees  recommended 
the  partition  of  the  land  along  the  boundary  line  between 
the  two  40*8  (N.  E.  %  S.  E.  V4.  and  N.  W.  14  S.  E.  i/^  Sec. 
9),  the  surveyor  then  ran  or  located  such  boundary  along 
the  course  indicated  on  the  dotted  line  F  B,  on  which  a  fence 
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was  then  standing  or  was  afterward  bailt  before  the  decree 
was  entered;  and  it  will  be  Been  from  what  we  have  alreadv 
said  that  the  last  line  run  and  now  in  dispute  is  parallel 
thereto  and  12  rods  to  the  west.  In  the  year  1911,  the  de- 
fendant moTOd  the  old  fence  F  B  to  the  line  A  C,  and  haa 
since  occupied  the  land  on  the  east  side  of  it.  For  four 
years,  so  far  as  the  evidence  shows,  the  plaintiflf  acquiesced 
in  this  situation,  or  until,  in  the  year  1915,  he  procured  an- 
other survey  to  he  madfe,  and  brought  this  action  to  eatab- 
lish  bis  right  to  the  possession  of  bo  much  of  tbe  land  as  in 
contained  in  the  triangle  or  wedge  A  C  B. 

II.     Complaint  is  made  of  certain  ml- 
^'  mb"!"  harm-      'Dgs  upon  the  introduction  of  evidence.    The 

reJ^ptio™or        defendant,  having  testified  to  giving  his  as- 
evidencp :  mo-  ,  ,  ,  .     ,       ,.         - 

live  iDducins      sent  to  the  running  of  one  of  the  Imes  m- 
•ettlBinent 

voived  in  the  controversy,  was  then  asked  by 

his  counsel,  "What  induced  you  to  assent  to  the  line  nin- 
ning  in  that  direction?"  and  over  plaintiff's  objection,  was 
permitted  to  answer,  "In  order  to  get  things  acttled  and  get 
done  with  it."  "Rrror  is  assigned  upon  this  ruling.  It 
would  seein  entirely  proper  for  a  party  to  a  dispute  which 
he  alleges  haa  been  settled  or  compromised  to  testify  that 
his  assent  thereto  was  influenced  by  his  desire  to  have 
an  end  to  contention.  But  whether  this  be  true  or  not  true, 
the  substance  of  the  answer  given  by  tbe  witness  \a  so  clear- 
ly harmless  that,  even  if  the  trial  court  erred  in  admitting 
it,  the  error  was  without  prejudice. 

III.  Numerous  instructions  asked  by  the  plaintiff,  as 
well  as  many  of  the  exceptions  to  instructions  given  hy  the 
court,  are  to  the  effect  that  agreements  or  concessions  made 
by  the  parties  prior  to  the  entry  of  the  decree  of  partition 
are  wholly  irrelevant,  and  should  not  be  considered  as  hav- 
ing any  bearing  upon  the  right  of  each  to  claim  and  bave  the 
land  and  all  the  land  given  him  by  the  decree.  To  the  ex- 
tent that  it  is  not  competent  for  either  party  in  this  action 
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to  deny  the  validity  of  the  decree  or  any  part  thereof,  thd 
objection  is,  of  course,  Bound.  The  decree  provided  for  a 
division  of  the  land  between  the  parties  in  the  proportion  of 
46  acres  to  34  acres,  but  it  was  still  entirely  competent  for 
plaintiff  to  agree  that  the  fence  on  the  north  marked  th«; 
true  boundary  on  that  side,  and  that  a  line  drawn  at  right 
angles  thereto  at  the  point  A  should  be  regarded  as  the  line 
of  partition  between  the  tract  on  the  east  and  the  tract  on 
the  west.  If  such  was  the  agreement  or  consent  of  the 
parties  (and  the  jury  seems  to  have  so  found),  then  the  fact, 
if  it  be  a  fact,  that,  upon  measurement  of  the  land,  it  is 
found  that  one  Lns  more  and  the  other  less  than  the  full 
acreage  prescribed  by  the  decree,  is  immaterial.  There  is 
evidence  to  support  the  verdict,  and  the  court  is  not  au- 
thorized to  disturb  the  finding. 

IV.     We  do  not  overlook  the  fact  that 

s.  pLBADtna:  plaintiff  claims  that  defendant  has  so  ex- 

fortalnN  : 

ftnsiR  (or  tended  his  fence  as  to  take  in  still  another 

■dJudlcatloD. 

small  tract  of  plaintiff's  land,  hut  unfortu- 
nately the  pleadings  wholly  fail  to  describe  or  locate  such 
tract  so  as  to  enable  the  court  to  adjudicate  the  contro- 
versy, if  any  there  be  with  reference  to  it.  The  only  de- 
scription given  in  the  petition  is  as  follows:  "Commenc- 
ing 201  feet  west  of  the  northeast  corner  of  the  southeast 
quarter  of  said  Section  9-85-1  and  running  thence  in  a  south- 
westerly direction  to  the  river."  This,  it  will  be  seen,  does 
no  more  than  describe  a  starting  point  and  a  line  drawn 
therefrom  in  a  southwesterly  direction,  nor  does  the  plead- 
ing furnish  any  data  from  which  the  court  or  jury  may  as- 
certain the  particular  lot  or  parcel  of  ground  which  the 
pleader  had  in  mind.  If,  however,  as  seems  to  be  indicated 
in  argument,  the  land  intended  to  be  described  is  that 
which  lies  between  F  P  and  F  B  extended  southward,  then 
what  we  have  said  with  reference  to  the  first  described 
tract  is  equally  applicable  here. 
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We  find  DO  revergible  error  in  the  record.  The  issues 
were  for  the  jury,  and  the  inetrnctions  given  by  the  conrt 
are  not,  in  our  judgment,  vulnerable  to  the  appellant's  crit- 
icisms thereon. 

The  jndgment  below  is — Affirmed. 

Gaynok,  C.  J.,  Peeston  and  Stevens,  JJ.,  concur. 


H.  B.  Mbseill  et  al.,  Appellees,  v.  William  Hhtchins  et  aL 
Appellants. 

HIOHWAT8:  Alteration,  Etc. — UncerUin  Record— AcqnlesceDc*— 
lUJanction.  Ctaangee  by  the  public  anthorltlee  In  the  location 
of  a  highway  will  be  permanently  enjoined  when  It  appears: 
(a)  That  the  present  location  la  tiibitantialjy  on  the  Unci 
called  for  In  the  original  establishment;  (b)  that  such  presoit 
location  has  been  acquiesced  in  as  correct  tor  more  than 
hall  a  century  by  the  public  generally,  by  the  public  authori- 
ties, and  by  the  adjoining  property  owners;  and  (c)  that  a 
laying  out  of  the  road  on  the  uncertain  lines  pointed  out  in  the 
original  order  of  eetabllshmenF.  would  be  practically  impostlble 
— at  least  would  not  locate  the  road  either  on  ita  present  loca- 
tion nor  on  the  location  to  which  It  Is  proposed  to  remove  It. 

Appeal  from  Franklin  District  Court. — E.  M.  Whight, 
Judge. 

Monday,  Septembbb  24,  1917. 

Action  in  equity  by  the  owners  of  land  alleged  to  abut 
upon  a  certain  highway,  to  enjoin  the  defendants  from 
moving  the  highway  from  its  existing  location  and  from  in- 
terfering in  any  way  with  the  lands  and  improvementa  ad- 
jacent thereto  belonging  to  the  plaintiffs.  The  trial  court 
granted  the  prayer  of  the  petition,  decreed  an  injunction, 
and  defendants  appeal.— A;/ftmied. 

J.  J.  Sharpe,  for  appellants. 

B.  H.  Mallory  and  J.  M.  Hemingway,  for  appellees. 
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Weaver,  J. — The  petition  alleges  that 
HioHWiTs  ^^^  the  road  was  originally  laid  out  In  the  year 
rc'coni''^c-  1856,  and  that  since  that  date  to  the  pres- 
S]an«io5.'  ^^^  t^iiifi  it  has  been  maintained  in  substan- 

tiallT  the  same  course  and  upon  the  location 
where  it  is  now  found,  and  the  land^  of  plaintiffs  abutting 
thereon  have  been  cultivated  and  their  buildings  and  other 
improvements  have  been  made  with  reference  thereto;  that 
defendants,  being  township  trustees,  have  undertaken  to 
move  the  road  farther  to  the  north,  and  to  remove  plaintiffs' 
trees  and  improvements  on  said  strip  so  sought  to  be  occu- 
pied. Plaintiffs  further  allege  that  such  acts  so  complained 
of  are  without  authority;  that  the  north  line  of  the  high- 
way as  it  now  exists  is  the  one  which  has  been  publicly  rec- 
ognized for  sixty  years  or  more;  and  that  the  threatened 
changes  will  work  irreparable  injury  to  their  lands.  They 
also  allege  in  substance  that  the  highway  upon  its  present 
lines  has  been  established  by  dedication,  by  prescription  and 
by  acquiescence,  and  that  they  have  title  to  the  disputed 
strip  by  adverse  jrassession,  if  not  otherwise.  The  defend,- 
ants  deny  the  petition  except  as  specifically  admitte<l.  They 
admit  that  there  is  a  highway  through  the  section  named 
and  that,  as  at  present  traveled,  it  meanders  approximately 
east  and  west,  but  deny  the  correctness  of  its  present  loca- 
tion. They  further  aver  that  the  fences  along  the  plaintiffs* 
lands  are  not  on  the  true  north  boundary  of  the  highway  as 
originally  laid  out  in  1856,  and  admit  that  they  are  attempt- 
ing or  proposing  to  move  said  boundary  farther  north  to 
accord  with  their  claim  of  its  proper  location,  and  say  that, 
in-  doing  so,  they  are  acting  only  in  their  official  capacity 
and  in  discharge  of  their  duties  in  the  public  interest.  They 
further  plead  that«  upon  proper  application,  the  board  of 
supervisors  of  the  county  has  ordered  the  establishment  of 
a  permanent  grade  for  this  road,  and  that  the  county  high- 
way engineer  has  surveyed  the  same  for  the  purpose  of  in- 
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corporating  it  into  the  county  road  system,  and  that  thia 
has  been  done  in  accordance  with  the  record  of  the  original 
establishment  thereof.  It  is  further  stated  that,  as  dot 
maintained,  the  road  is,  in  places  at  least,  inadequate.  Dar- 
row,  and  unfit  for  general  use  with  modern  vehicles,  aod 
that  its  improvement  to  its  proper  width  and  upon  its  prop- 
er location  is  a  public  necessity. 

The  trial  court,  upon  hearing  the  testimony,  found  the 
issues  in  plaintiffs'  favor,  and  defendants  appeal. 

In  argument  to  this  court,  the  appellees  concede,  for 
the  purposes  of  the  present  ease,  that,  if  the  record  sufficient- 
ly shows  the  fact  that  the  highway  in  question  was  evw 
established  in  the  manner  i-equired  by  statute,  and  that 
plaintiffs  have  by  their  fences  or  otherwise  encroached 
thereon,  then  mere  lapse  of  time  would  not  deprive  the 
proper  officers  of  the  right  to  proceed  to  open  or  to  improve 
such  highway  upon  its  true  location  as  shown  by  the  proper 
record.  They  contend,  however,  that,  even  if  it  be  conceded 
that  the  county  court  making  the  order  of  establishnient 
had  full  jurisdiction  in  the  premises,  the  described  location 
is  not  shown  and  cannot  be  retraced  with  accuracy  or  ex- 
actness, and  that  the  use  and  general  recognition  of  the 
road  in  its  present  location  should  be  held  conclusive  npon 
that  question.  Were  the  only  objection  to  the  defendants' 
right  to  move  the  road  fences  out  of  their  present  location 
the  failure  of  the  record  to  show  what  kind  of  notice  was 
given  of  the  presentation  of  the  road  petition,  we  should 
hesitate  very  much  at  this  late  day  to  hold  that  the  action 
thereon  was  void.  Kuch  a  precedent  would  cast  doubt  npon 
the  legal  character  of  a  very  large  part  of  the  roads  estab- 
lished in  the  early  history  of  the  state,  when,  as  a  rule,  all 
such  business  was  done  and  records  were  made  with  much 
informality.  But  there  are  other  and  sufficient  reasons  for 
sustaining  the  judgment  below.  It  satisfactorily  appear* 
that,  if  an  engineer  were  to  attempt  to  retrace  the  lines 
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given  ID  the  original  record,  following  literally  and  exactly 
the  description  there  given,  the  location  thus  found  would 
not  correspond  with  either  the  present  traveled  road  or  the 
location  to  which  the  defendants  propose  to  move  it,  and. 
except  for  the  fact  that  the  public  for  more  than  half  a 
century  have  used,  accepted  and  recognized  the  present  way 
as  the  one  intended  by  the  order  of  the  court,  the  proper 
location  would  be  involved  in  great  if  not  insolvable  uncer- 
tainty. Under  such  circumstances,  the  court  ought  to  and 
will  give  much  weight  to  the  practical  construction  which 
the  public  generally,  the  people  owning  the  property  im- 
mediately affected  thereby,  and  the  public  oflBcera  having 
charge  of  the  highways,  have,  during  all  these  years,  placed 
upon  said  order  of  establishment.  Such  was  the  rule  ap- 
plied in  Taeger  v.  Riepe,  90  Iowa  484,  and  we  regard  it  as 
veasonable  and  just. 

The  ui>e  and  maintenance  of  the  highway  subRtautially 
as  it  now  exists  were  begun  at  or  soon  after  the  date  of  the 
order  of  establishment,  at  a  time  when  the  public  under- 
standing of  its  true  intended  location  ought  not  to  have 
been  far  nstray.  It  is  a  matter  of  common  knowledge  that 
at  that  time  section  corners,  as  shown  by  the  marks  and 
monuments  of  the  government  survey,  were  as  a  rule  still 
plainly  visible,  and  the  public  usage  of  the  road  dating 
from  that  time  constitutes  valuable  evidence  of  the  correct- 
ness of  the  location,  even  though  it  should  be  held  not  to 
afford  ground  for  application  of  the  statute  of  limitations. 
The  cases  relied  upon  by  the  appellants  which  affirm  the 
general  rule  as  to  the  continuance  of  the  public  right  in  the 
streets  and  highways,  notwithstanding  long  periods  of  dis- 
use, need  not  be  questioned  nor  their  soundness  denied; 
but  it  does  not  follow  that  every  resun'ey  after  long  inter- 
vals of  time  is  to  be  accepted  as  correct,  and  all  highways 
affected  thereby  are  to  be  moved  to  correspond  to  the  lat- 
est conclusions  of  the  civil  engineer.    If  such  were  the  case, 
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DO  highway  would  ever  have  a  fixed  or  permanent  location, 
for  it  Heldom  happena  that  two  surveys  which  attempt  to 
retrace  original  government  liaes  to  any  considerable  dis- 
tance ever  fully  coincide.  That  general  recognition  and 
public  usage  of  public  ways  are  proper  to  be  considered  in 
such  cases,  whether  it  be  to  ascertain  the  true  line,  or  to 
show  the  existence  of  a  highway  dedication  or  prescription, 
or  to  establish  an  estoppel  of  the  public,  see  Orr  v.  O'Brien, 
77  Iowa  253;  Smith  v.  Qorrell,  81  Iowa  218;  Rector  r. 
Christy,  114  Iowa  475;  Heller  v.  Cakill,  138  Iowa  301; 
Lucas  V.  Payne,  141  Iowa  592;  Weber  v.  City  of  Iowa  City, 
119  Iowa  633;  Carter  v.  Barkley,  137  Iowa  510;  Larson  v. 
Fitzgerald,  87  Iowa  402. 

In  view  of  all  the  evidence,  we  think  the  court  properly 
granted  the  relief  asked  for  by  the  plaintiffs.  We  reach  thij 
conclusion,  not  on  the  theory  that  the  county  court  was 
without  jurisdiction  to  establish  the  highways,  but  rathn 
that,  taking  the  record  aa  a  whole,  it  sufficiently  shows  that 
the  highway  as  used  is  substantially  upon  the  location  con- 
templated in  the  order  of  establishment. 

Some  question  is  suggested  in  argument  that  the  road 
as  fenced  is  lesa  than  its  proper  width,  but  nothing  in  this 
decision  or  opinion  is  to  be  taken  as  a  denial  of  the  right 
of  the  road  officers  to  compel  the  opening  of  the  road  to 
the  legal  width.  The  proper  location  of  the  road,  and  not 
its  width,  is  the  only  matter  put  in  is^ue  by  the  pleadings, 
and  the  only  question  we  have  undertaken  to  consider. 

It  is  also  argued  for  appellants  that,  as  their  acts  in  the 
premises  have  been  performed  in  their  official  capacity  only, 
they  ought  not  to  be  charged  personally  with  the  costs.  But 
the  acts  enjoined  in  the  decree  are  such  only  as  amount  to 
a  trespass  on  plaintiffs'  property,  and  the  official  station  of 
one  who  commits  or  threatens  to  commit  a  trespass  is  never 
held  to  relieve  him  from  liability  therefor.  It  may  also  be 
said  in  this  case  that  no  motion  was  made  in  the  trial 
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court  below  for  a  retaxation  of  costs,  and  that,  under  soch 
state  of  tbe  record,  ve  do  not  ordinarily  consider  objec- . 
tions  of  this  character. 

The  decree  of  the  trial  court  is — Affirmed. 

Gaynor,  C.  J.,  Preston  and  Stevens,  JJ.,  concur. 


E.   M,   Mitchell,   Appellee,   v.   Jambs   Motch   et   al., 
AppellantB. 

8PE0IFI0  FERFORUANOB:     OtmtractB  Enforceable— Wenlmess  of 

1  Mind — In&deqnftt«  Oonslderatltm.  Mere  weakneBfl  of  mind,  un- 
accompanied by  Inequitable  Incidents,  la  Insufficient  to  defeat 
tbe  enforcement  of  an  eicecutory  contract  of  sale,  when  Bucli 
person  has  sufficient  Intelligence  to  understand  the  nature  of 
the  transaction  and  1b  left  to  act  on  bla  own  free  will.  Seld. 
contract  enforceable,  though  the  one  objecting  was  quite  aged, 
was  very  eccentric,  was,  to  some  extent,  afflicted  with  senile 
dementia  and  arterloscteroals,  though  the  parmente  were  long 
extended,  and  though  the  land  was  under-sold  In  some  small 

STEOHTO  PEBFOBMAITOE:     Proceedings  and  Belief — Hon-DlBcre- 

2  tlon  to  Deny  Belief.  A  definite,  written  contract  tor  the  sale 
of  lands,  on  b  valuable  and  adequate  consideration,  free  from 
fraud,  and  which  may  be  enforced  without  hardship  on  either 
party,  leaves  a  court  of  equity  with  no  discretion  to  deny  spe- 
cific performance. 

WITNESSES:       Competency  —  AttMney    and    OUmt  —  OonfldMitlal 

3  OommnalcatlonB.  Principle  recognized  that  communlcatlans  by 
a  client  to  his  attorney  are  not  privileged  unless  they  are  con- 
fidential. 

APPEAIi  AND  EBBOB:    FreBnmptJon — Equity  Causes — ^Disregarding 

4  Incompetent  Evidence.  On  appeal  In  aa  equity  cause,  It  must 
be  presumed  that  the  trial  court  disregarded  all  incompetent 
testimony. 

SPBOIFIO  PBBFOBMANOE:     Defenses— Defects  In  Title—Wairei 

G    by  FlalntlS—Effect.     One  may  not  defeat  speclSc  performance 

by  pleading  la  defense  that  which  plaintiff  waives.     So  held 

where  defendant  pleaded  that  he  had  rented  the  land  and  could 

not  deliver  free  possession  as  agreed. 

Vol.  180  lA.— 8X 
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Appeal  from  Tama  Diatrict  Court. — J.  W.  Willbtt,  Jndge. 

Thcjbsday,  September  S4,  1917. 

Suit  for  apeciflc  performance  of  a  contract  to  sell  real 
estate.    Decree  for  plaintiff.  Defendants  appeal. — Affirmed. 

E.  B.  Lundy,  Dean  W.  Peisen,  and  Williamson  &  WiV 
lougMy,  for  appellants. 

Sherman  W.  DeWolf,  Thomas  d  Thomas,  and  Clarence 
Nichols,  for  appellee. 

Stevens,  J. — I.  James  and  Mary  Untch, 
^'  fobSTbceT'ctii-  husband  and  wife,  on  April  28,  1913,  made 
abiarweakn^^ss  a  written  contract  with  E.  M.  Mitchell,  in 
equate  consid-  consideration  of  157,600,  to  be  paid,  S600  in 
cash,  J5,00fl  March  1,  1914,  the  balance  in 
10  years  at  5  per  cent  interest,  to  sell  and  convey  to  him 
the  south  half  of  Section  3,  Township  86,  Range  15,  Tama 
County,  Iowa.  The  contract,  as  originally  wTitten,  did  not 
require  the  purchaser  to  secure  the  payment  of  the  ^2,000, 
hut,  on  June  11th  following,  a  stipulation  was  written  on 
the  contract,  signed  by  tlie  purchaser,  and  by  the  grantors 
by  their  attorney,  by  which  the  aame  waa  to  be  aecared  b.T 
mortgage  on  the  premises.  Upon  the  refusal  of  the  grantore 
to  carry  out  the  deal,  on  April  17,  1914,  the  petition  of 
plaintiff  praying  for  specific  performance  of  the  terms  of 
the  contract  was  filed  in  the  oflBce  of  the  clerk  of  the  dis- 
trict court  of  Tama  County,  In  the  meantime,  Elizabetli 
Mutch  had  been  appointed  temporary  guardian  of  James 
Mutch. 

The  defenses  urged  upon  behalf  of  defendants  were,  in 
substance:  (a)  That  the  consideration  to  be  paid  for  said 
premises  was  inadequate;  (b)  that  James  Mutch  was  at 
the  time  a  person  of  unsound  mind,  and  that  he  and  his 
wife  are  greatly  distressed  over  the  sale  of  -said  premises 
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■  and  the  poBBibility  of  being  compelled  to  turn  the  same 
orer  to  others;  (c)  that  appellee  and  others  conspired  to- 
gether to  procure  the  conveyance  of  said  real  estate,  by 
representiog  to  James  and  Mary  Match  that  the  land  at 
f200  per  acre  wae  too  high,  and  that  same  was  not  worth 
that  sum ;  and  that  by  their  condnct  and  representations 
they  overreached  the  old  gentleman  and  caused  him  to  exe- 
cute the  contract  in  question. 

It  appears  from  the  evidence  that  James  Mutch  was 
bom  in  Scotland,  went  to  Tama  County  many  years  ago, 
and  has  accumulated  a  fortune  of  about  $250,000,  owns 
760  acres  of  land  in  the  vicinity  of  the  above  described 
premises,  including  the  land  iu  controversy,  and  has  been 
an  active,  hard-workiog,  auccrasful  farmer.  His  family 
consists  of  three  daughters  and  three  sons,  all  of  whom 
were,  at  the  time  of  the  transaction  in  question,  absent 
from  his  home,  except  Elizabeth,  who  ia  unmarried. 

The  land  in  question  is  .apparently  well  located,  in  a 
good  state  of  cultivation,  and  well  tiled  and  drained.  The 
improvements  thereon,  however,  are  run  down  to  some  ex- 
teiit,  and  the  residence  is  small,  old  and  in  bad  condition. 
Witnesses  testify  that  the  farm  has  not  been  as  well  kept 
up  and  cared  for  recently  as  in  former  years. 

Numerous  witnesses,  including  two  physicians,  testified 
r^farding  the  m^tal  condition  of  James  Mutch.  fVom  the 
testimony  of  the  physicians,  it  may  lie  inferred  that  he 
bas  for  some  time  been  to  some  extent  afflicted  with  senile 
dementia  and  arteriosclerosis,  and  that  bis  general  physical 
condition  was  not  good.  One  of  the  physicians  testified  to 
having  waited  upon  him  during  a  period  of  illness.  They 
both  express  the  opinion  that  be  was  not  competent  to  form 
an  intelligent  opinion  and  rationally  transact  business  of 
an  important  character. 

He  was,  at  the  time  of  the  execution  of  the  contract, 
82  years  of  age,  and  during  the  period  of  his  residence  in 
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Tama  County  had  been  known  for  certain  eccentricities  and 
peculiarities  of  person  and  liabit.  It  is  claimed  that  these 
have  become  more  noticeable  during  the  last  few  yearn 
Varions  witnesses  testified  that  at  times  he  would,  while  on 
the  streets  in  town,  sing.  This,  however,  he  had  done 
always.  Further  evidence  sbowa  that  he  declared  bis  famiW 
was  against  him,  that  he  was  a  poor  man,  and  that  he 
intended  to  go  awaj;  that,  on  several  occasions,  he  did  go 
a  short  distance,  sometimes  remaining  over  night;  that 
on  one  occasion,  he  purchased  a  railway  ticket  to  Chicago, 
saying  he  was  going  to  Scotland,  and  that  at  the  time  he 
wag  not  seasonably  clothed,  had  no  baggage  with  him,  and 
was  untidy,  but  he  was  persuaded  not  to  go;  that  the 
marshal  of  Reinbeck  found  him  late  at  night  lying  in  the 
doom'ay  of  a  business  house,  sleeping;  that  he  was  several 
times  found  lying  on  the  ground  sleeping,  on  his  premises; 
that  on  one  occasion  he  covered  himself  np  with  hay  in  the 
barn,  and  was  with  great  difHcnlty  induced  to  return  to  the 
houiie;  that  friends  in  an  automobile  overtook  him  on  one 
occasion  when  he  had  started  away,  and  returned  him  to 
town;  that  he  had  land  in  Canada  and  said  he  was  goiag 
there;  that  he,  in  later  years,  became  fretfnl  and  fault- 
finding, and  appeared  to  be  obsessed  with  the  idea  that 
his  family  was  against  him ;  and  there  were  several  instances 
of  like  character,  indicating  that  he  had  grown  more  nntidy. 
forgetful  and  eccentric  than  in  former  years. 

The  evidence  of  claimed  improvident  dealing  upon  his 
part  consists  of  the  sale  of  a  horse  for  $100,  claimed  to 
have  been  worth  |150  to  $160,  and  of  the  sale  of  a  few 
bushels  of  timothy  seed  for  $1  per  bushel  which  was  worth 
$5  per  bushel,  and  the  sale  of  the  land  in  question  for  $180 
per  acre  upon  a  payment  of  $5,600,  with  10  years'  time  mi 
deferred  payments  at  5  per  cent  interest.  As  is  usual  in 
cases  of  this  character,  there  was  conaiderable  diversity  of 
opinion  among  witnesses  as  to  the  fair  market  value  of  the 
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land,  tbose  called  on  behalf  of  plaintiff  placing  same  at 
from  |175  to  |180,  whereas  defendant's  witneBBes  placed 
tbe  Bame  at  from  |200  to  f215,  cash. 

The  evidence  regarding  the  trauBaction  culminating  in 
the  execntion  of  the  contract,  the  indorsement  thereon  of 
June  lltb,  and  the  deed,  as  tbe  same  appears  in  the  record, 
is,  in  anhstance,  as  follows:  In  1911,  defendant  listed  the 
land  with  E.  E.  Taylor,  a  newspaper  and  real  estate  man 
of  Traer,  for  sale,  and  same  was  advertised  for  saie  in  circu- 
lar form  and  in  the  Traer  Clipper;  that  an  offer  of  fl75 
per  acre  was  made  for  the  land  and  refused  by  Mr.  Mutch ; 
that  an  offer  was  made,  about  the  time  the  contract  was 
conanmmated,  to  buy  the  land  for  f  175  per  acre,  but  defend- 
ant clung  tenaciously  to  his  price  of  $180  per  acre;  that, 
on  the  day  of  the  sale,  one  of  the  parties  whose  conduct  is 
complained  of  went  in  the  forenoon  and  saw  defendant  in 
an  effort  to  purchase  the  land  at  |17a.  This  he  was  unable 
to  do,  and,  in  the  afternoon,  the  several  parties,  knowing 
that  Mr.  Mutch  was  going  or  had  gone  to  Reinbeck,  went 
to  said  place  in  an  automobile  and  arrived  there  in  advance 
of  Mr.  Mutch.  He  and  some  of  the  parties  went  to  the 
bank;  appellee  was  called  in;  the  deal  was  talked  over; 
the  contract  and  deed  were  executed,  and  arrangements 
made  by  which  some  of  the  parties  went  with  James  Mutch 
to  his  home,  where  Mary  Mutch,  hia  wife,  signed  the  deed 
and  the  same  was  returned  to  the  bank,  where  it  was  kepi 
with  the  contract. 

The  record  fails  to  disclose  any  fraudulent  representa- 
tions or  conduct  on  the  part  of  anyone  at  the  bank.  The 
contract  was  written  by  one  of  the  olBcers,  and  there  ap- 
pears to  have  been  but  little  conversation  between  the  sever- 
al persons  present.  The  terms  upon  which  the  land  was 
listed  with  the  agent  for  sale  included  a  cash  payment  o1 
|10,000,  but  appellee  at  the  time  stated  that,  before  he 
moved  upon  the  farm,  he  would  have  to  build  a  modern 
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house,  which  would  cost  him  about  f  5,000,  and  he  would  par 
f5,600  cash,  which  would,  in  a  way,  be  equivalent  to  paying 
110,000.  The  terms  finally  agreed  upon  were,  aa  stated 
before,  $600  cash,  f5,000  March  1,  ldl4,  at  which  time 
possession  was  to  be  given  to  appellee,  and  the  balance  in 
10  years,  with  interest  at  5  per  cent,  with  certain  optitmal 
payments.  Bome  time  afterwards,  Elizabeth  discovered  that 
the  contract  did  not  require  the  purchaser  to  secure  the 
payment  of  the  f 52,000,  whereupon  sbe  and  her  father  con- 
sulted a  lawyer  at  Toledo,  who  took  the  matter  up  with 
the  purchaser,  as  the  result  of  which  a  stipntation  was  writ- 
ten on  the  back  of  the  contract  and  signed  by  the  purchaser 
and  by  the  attorney  for  the  grantors,  by  which  the  purchaser 
agreed  to  execute  a  mortgage  upon  the  premises  to  secure 
the  deferred  payment.  The  attorney  who  investigated  the 
matter  was  called  aa  a  wltnees,  and  testified  that  he  called 
his  clients'  attention  to  the  stipulation,  and  that  they  were 
satisfied  therewith,  and  that  he,  at  their  direction,  returned 
the  contract  to  the  bank  where  it  was  originally  left 

The  circumstances  relied  upon  by  appellant  as  offering 
evidence  of  conspiracy  and  frand  are  that  the  parties 
charged  with  bad  faith  wfitched  Mr.  Mutch  pass  Taylor's  to 
town,  and  themselves  took  a  different  road  to  avoid  passing 
him;  that  they  met  him  upon  his  arrival  at  Beinbeck;  toot 
him  to  the  bank  and  procured  the  execution  of  the  papera; 
hurried  him  home  to  get  the  signature  of  his  wife  to  the 
deed  and  the  matter  all  closed  up  before  knowledge  thereof 
should  be  brought  to  the  attention  of  other  members  of  the 
family.  The  parties  present  at  the  time  of  the  signing  of 
the  deed  by  Mrs.  Mutch  testified  that  Elizabeth  was  there 
and  procured  writing  material  for  the  use  of  the  parties  to 
executing  the  instrument — this,  however,  she  denies  an<t 
says  she  wag  not  in  tbe  room  and  did  not  know  what  vaa 
going  on;  that  there  was  no  attempt  at  concealment;  and 
that  they  went  to  the  Mutch  residence  upon  bis  soggesdw 
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that  his  wife  could  not  coureDieDtly  come  to  town;  and 
that  it  vae  conreaient  at  that  time  to  consummate  the  exe- 
cutioQ  of  the  papers.  The  explanation  made  by  the  parties 
of  the  route  taken  by  them  to  Beinbech  was  that  ose  of 
them  had  told  Ur.  Match  that  he  was  not  going  to  town, 
and  that  he  did  not  want  to  pass  him  on  the  way. 

While  we  have  not  mentioned  all  of  the  testimony  tend- 
ing to  throw  light  on  the  mental  competency  of  James 
.  Mutch,  we  have  referred  to  the  more  important  portions 
thereof,  and  from  the  entire  record  we  are  of  the  opinion 
that,  while  he  was  doubtless  enfeebled  by  age  and  to  some 
extent  deprived  of  the  mental  vigor  and  business  sagacity 
of  former  years,  yet  he  had  not  so  far  deteriorated  mentally 
as  to  be  unable  to  comprehend  and  understand  the  trans- 
action in  question,  and  to  reach  a  reasonable  conclusion  as 
to  what  he  desired  to  do  in  the  way  of  selling  his  land.  The 
improvements  on  the  farm  were  apparently  deteriorating 
in  value,  his  eyesight  was  bad,  on  account  of  hla  age  it  was 
inconvenient  for  him  to  manage  his  business  affairs,  his 
SODS  were  all  absent  from  home  and  he  was  compelled  to 
rely  upon  hired  help  or  tenants  to  farm  his  land,  and  his 
couclusion  to  sell  a  part  thereof  would  not  tend  to  indirate 
lack  ofproper  mental  capacity.  The  time  allowed  for  the 
payment  of  the  f  52,000  was,  at  his  age,  pretty  long,  but  it 
was  claimed  that  he  stated,  at  the  time  of  the  execution  of 
the  contract,  that  he  did  not  need  the  money,  and  that  tite 
interest  income  would  yield  him  more  than  f6  per  acre 
rental  for  the  land,  and  that  he  had  ample  money  for  his 
needs.  It  appears  from  the  testimony  that  he,  at  the  time, 
had  $15,000  in  the  bank  where  the  papers  were  drawn,  on 
which  he  was  receiving  4  per  cent  interest.  He  may  have 
been  inspired  with  the  belief  that  his  family  was  against 
him,  and  with  a  desire  to  go  away,  but  his  desire  does  not 
seem  to  have  controlled  his  judgment  to  the  extent  of  in- 
ducing him  to  sell  the  land  at  even  f5  an  acre  less  than  the 
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price  which  he  had  constantly  demanded  therefor.  That  he 
was  foi^etful,  that  his  eccentricities  appeared  more  pro- 
nounced, that  he  was  not  so  attentive  to  the  affairs  of  the 
farm  as  in  former  .rears,  nor  so  f^ood  a  judge  of  stock,  etc.. 
is  not  unusual  in  men  of  his  age  and  temperament,  but  these 
things  do  not  necessarily  indicate  such  loss  of  the  mental 
faculties  as  to  render  him,  within  the  meaning  of  the  law, 
of  such  unsoundness  of  mind  as  to  require  the  setting  asidp 
or  cancellation  of  his  contracts. 

The  land  bad  been  on  the  market  for  many  mouths 
without  a  buyer.  Counsel  for  appellants  explain  this,  hov- 
ever,  by  saying  that  no  one  in  the  community  believed  that 
he  would  sell  his  land  when  put  to  the  test.  That  thia 
belief  was  prevalent  in  the  community  appears  from  the 
evidence  to  be  true,  and  it  may  have  influenced  those  who 
might  otherwise  have  purchased  the  land  to  refrain  fnm 
attempting  to  do  so. 

But  there  is,  in  our  opinion,  no  such  inadequacy  of  con- 
sideration as  to  shock  the  conscience  or  justify  the  infCT- 
ence  that  James  Mutch  was  overreached  in  the  transaction. 
The  judgment  of  men  as  to  values  of  property  differ  so 
radically  that  expressions  of  opinion  as  to  such  matters  are 
not  usually  very  conclusive,  but  of  necessity  constitute  evi- 
dence that  must  be  given  careful  consideration  by  the  court. 
Making  some  allowance  for  the  possible  tendency  to  under- 
and  over-value  the  land,  under  the  circumstances,  and  plac- 
ing the  value  of  the  land  at  some  reasonable  figure  betwecD 
the  values  fixed  by  the  witnesses  in  behalf  of  the  respective 
litigants,  we  think  the  land  may  have  been  worth  a  few- 
dollars  an  acre  more  than  the  price  paid,  but  the  difference 
is  not  sufficient  to  justify  the  court  in  finding  the  consider- 
ation so  grossly  inadequate  as  to  require  the  interference  of 
a  court  of  equity.  The  inference  is  not  unreasonable  that, 
after  the  indorsement  had  been  placed  on  the  back  of  the 
contract,  requiring  the  purchaser  to  secure  the  payment  of 
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the  fs2,000,  the  parties  were  satiBfled,  and  then  approved 
the  deal,  and  that  thej  intended  to  comply  with  its  tenns. 
The  time  that  had  elapsed  between  the  date  of  its  execution 
and  the  addition  thereto  had  been  sufficient  for  reflection 
and  an  uoderBtanding  of  the  real  nature  of  the  transaction, 
and  whether  provident  or  otherwise.  It  may  be  that  senti- 
mental considerations  have  tended  to  change  the  minds  of 
the  parties,  and  that  they  have  become  reluctant  to  part 
with  so  large  a  part  of  their  farm  and  to  turn  the  same 
over  to  othere;  but  however  unfortunate  the  contract  ander 
the  circumstances  for  such  reasons,  if  they  exist,  it  affords 
no  ground  for  the  action  of  a  court  of  ef|uity. 

"Mere  weakmindednesa,  whether  natural  or  produced  by 
old  age,  siclcnesB,  or  other  infirmity,  unaccompanied  by  any 
other  inequitable  incidents,  if  the  person  has  sufficient  intel- 
ligence to  understand  the  nature  of  the  transaction,  and  is 
left  to  act  upon  his  own  free  will,  is  not  a  sufScient  ground 
to  defeat  the  enforcemwit  of  an  executory  contract,  or  to 
aet  aside  an  executed  agreement  or  conveyance."  Pomeroy's 
Equity  Jurisprudence  (3d  Ed.),  Section  947.  See  Crooks 
V.  Smith,  123  Iowa  439 ;  Nowlen  v.  Xowfen,  122  Iowa  541 ; 
Paulua  V.  Reed,  121  Iowa  224 ;  Earrison  v.  Otley,  101  Iowa 
652. 

The  rule  in  cases  of  this  kind  is  well  settled  by  the 
decisions  of  this  court: 

"It  is  well  settled  by  the  decisions  of  this  court,  as  well 
as  by  the  decisions  elsewhere,  that,  to  avoid  a  contract  on 
the  gronnd  of  mental  incapacity,  it  must  be  satisfactorily 
showB  that  the  party  was  incapable  of  transacting  the  par- 
ticular business  in  question.  If  delusions  be  relied  upon, 
it  must  be  shown  ibat  they  influenced  the  party  to  such  an 
eitent  that  he  had  no  reasonable  conception  or  understand- 
ing of  the  true  nature  and  terms  of  the  contract."  Mathewg 
V.  Nash,  151  Iowa  125.  127;  l?toarttcood  v.  Clwnce,  131 
Iowa  714 ;  Beese  v.  Shutte,  133  Iowa  681. 
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II.    It  is,  however,  urged  bj  eoimwl 
8.  BPBciFtc  PBB-      for  appellants  that  whether  or  Hot  specific 
^■'"nin-aiB-""    pefformanee  will   be  decreed   rests  iai^lj 
creHoD  to  deny    jj^  ^jj^  discretion  of  the  coort.     In  a  aense 
tliis  is  true,  bat  the  discretion  to  be  exer- 
cised is  not  arbitrary,  capricious,  or  nngonnd,  but  mnst  be 
controlled  by  established  principles  of  equity  and  ctct- 
cised  npon  a  consideration  of  all  the  circumstances  of  each 
particular  case. 

"Where,  however,  the  contract  is  in  writing,  is  certain 
in  its  terms,  is  for  a  valuable  consideration,  is  fair  and 
just  in  all  its  provisions,  and  is  capable  of  being  enforced 
without  hardship  to  either  party,  it  is  as  nmch  a  matter 
of  coarse  for  a  court  of  equity  to  decree  its  specific  pw- 
fortnance  as  for  a  court  of  law  to  award  a  judgment  of 
damages  for  its  breach.  •  •  •  The  remedy  of  Bpecific 
performance  is  governed  by  the  same  general  mles  which 
control  the  administratioa  of  all  other  equitable  remediee. 
The  right  to  it  depends  upon  elements,  conditions,  and  in- 
cidents, which  equity  r^ards  as  essential  to  the  adminis- 
tration of  all  its  peculiar  modes  of  relief.  When  all  these 
elements,  conditions,  and  incidents  exist,  the  remedial 
right  is  perfect  in  equity,"  Pomeroy's  Equity  Jurisprud- 
ence (3d  Ed.),  Section  1404,  and  cases  cited.  See  ^uter 
V.  Miller,  18  Iowa  405;  New  York  Brokerage  Co.  v.  Whar- 
ton, 143  Iowa  61. 

Among  tlie  circumstances  tending  most  strongly  to  in- 
dicate bad  faith  upon  the  part  of  appellee  was  the  omission 
from  the  original  contract  of  any  provision  for  securing 
the  payment  of  the  |52,000.  There  appears,  howerer,  to 
have  been  nothing  said  about  the  matter  by  anyone  [Utst-^t 
at  the  time,  and  the  omission  may  have  been  wholly  noiD- 
tentional,  and  not  in  any  sense  attributable  to  the  art  of 
appellee.  In  any  event,  the  attorney  who  acted  for  appel- 
lants testified  that,  upon  request,  appellee  signed  the  in- 
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dorsement  on  the  back  of  the  contract  requiring  him  to 
eecare  the  payment  thereof  by  mortgage  on  the  premiaeB,  and 
this  appears  to  have  made  the  deal  gatiefactorj  to  appel- 
lants and  Elizabeth,  who,  at  the  time  of  the  trial,  was  the 
temporary  guardian  of  James  Hntcb. 

There  Is  not  snch  evidence  of  trickery,  frand,  bad  faith, 
inequitable  conduct,  inadequacy  of  consideration  or  mental 
capacity  on  the  part  of  Mr.  Mutch,  or  other  facta  or  cir- 
cumstances, as  to  justify  a  court  of  equity,  in  the  exercise 
of  a  sound  judicial  discretion,  in  refusing  specific  per- 
formance of  the  terms  of  the  contract. 

III.  It  13  urged  by  appellants  that  the 
teetimouy  of  the  attorney  who  was  cousalted 
by  James  Match  and  bis  daughter  and  em- 
ployed by  them  to  procure  the  indorsement 
upon  the  back  of  the  contract  is  incompe- 
tent, and  that  the  matters  testified  to  were  privileged. 
Borne  of  the  testimony  comes  very  close  to  the  line,  if  the 
'Same  is  not,  to  some  extent,  possibly  overstepped;  but  we 
think  the  most  essential  part  of  his  testimony  within  the 
ro)e  declared  in  Caldwell  v.  Meltveldt,  93  Iowa  730,  and 
stated  by  Jones  on  Evidence.  Section  752.     But  we  must 

presume  that  the  trial  court  disregarded  the 

*■  «"!^^  *re?       evidence  vulnerable  to  the  objections  made, 

^ni^y°r'vK»:    ''^^  *****  ^**  conclnsion  was  based  solely 

?i!"^i?Dl?eSt        "pon  the  admissible  evidence.    Secor  v.  8i- 

IV.  Appellants  place  some  reliance  np- 
5-  fS^^cB^"^     **"  ^^^  ''*'^*  *''**  *^^  '^°^  '°  question  haa  been 

def^tTin  leased,  and  that  they  were  unable  to  deliver 

hT^pimtufr  possession  free  therefrom.  This  was  a  defect 
"  "^'  that  the  party  seeking  specific  performance 

of  the  terms  of  the  contract  could  waive.     Donaldson  v. 

Smith,  122  Iowa  388 ;  Broton  v.  Ward,  110  Iowa  123 ;   Weth- 

erell  v.  Brobst,  23  Iowa  B86. 
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Ormsby  v.  Orahamt,  123  Iowa  202,  relied  upon  by  appel< 
lants,  is  not  ia  couflict  witti  the  holding  of  this  court  in 
the  above  cases. 

Upon  the  whole  record,  we  think  the  concluaioD  of  tbe 
trial  court  was  right,  and  the  judgment  below  ia — Affirmed. 

Oavnob,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


St.  Joseph  &  Grand  Island  Railway  Company,  Appellee,  r. 

Des  Moineb  Union  Railway  Company, 

Appellant. 

APPEAIi  AlTD  EBBOR:     Presant&tlon  and  Beaefratloii  of  Oroiuids 

1  — NeceB8lt7 — Constitutional  Law.  Questions  In  no  manner 
brought  to  the  attMitlon  or  the  trial  court  will  not  be  rertowed 
on  appeal.  So  held  as  to  a  coaatitutlonal  question  relative  to 
the  Federal  loteratate  Cotmnerce  Act. 

OOMMEBCE:      Intaratate    Oommeree — ^DamageB — Judsmmt  Afralnst 

2  Initial  Oarrier — OonclnslTeness  Against  Connecting  Oairlv. 
A  foreign,  non-collualve  judgment,  rendered  under  the  Federal 
Interstate  Commerce  Act  against  an  Initial  carrier  for  dam- 
ages to  a  Bhlpment,  Is,  tn  an  action  by  the  Initial  carrier  against 
a  subsequent  connecting  carrier  to  recoup  tbe  damages,  a  Bnal 
adjudication  at  to  the  amount  af  damages,  even  though  the  sub- 
sequent connecting  carrier  was  not  a  party  to  the  action  against 
the  Initial  carrier.  Act  Congress  June  23.  1906,  Amending  Act 
Feb.  4,  ISST  (34  Stat,  at  L.,  Fart  I.  page  695). 

OOMMEBCE:  Intwatate  Oommerce — ^Damagw — Becoupment  h; 
3  Initial  Oarrier— ETldence.  in  an  action  by  an  Innocent  fnitlal 
carrier  against  a  guilty  subsequent  connecting  carrier  for  re- 
coupment at  the  amount  paid  by  the  Initial  carrier  on  judg- 
ment for  Injury  to  the  shipment,  such  judgment,  along  wit* 
the  pleaiingM,  evidence,  instructions,  and  verdict  attending  the 
judgment,  is  admissible,  the  former  to  show  the  amount  of  the 
recoupmeut,  the  latter  to  Identify  tbe  judgment  and  to  show 
that  the  exact  injury  tor  which  the  Initial  carrier  had  to  par 
occurred  on  defendant's  line. 

OOIiOfEBOE:       Interstate     Oommerce — Dunagss— Action     Against 

4    Initial  Oarrier— Notice  to  OnUty  Connecting  Canier  to  Defoid. 

Notice  by  an  initial  carrier  to  a  subsequent  connecting  car- 
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rl«r  that  tbe  Initial  carrier  has  been  aued  for  damages  occur- 
ring to  a  shipment,  and  demand  that  Buch  sub^eQuent  carrier 
appear  and  defend,  is,  while  proper  practice,  not  necessary  In 
order  to  arm  the  Initial  carrier  with  right  to  recover  of  the 
subsequent  carrier  tliR  amount  of  the  resulting  judgment,  pro- 
vided the  damages  occurred  on  the  line  of  such  subsMiiient  car- 
rier. 

Appeal  from   Polk   District   Court. — Charles  A,   Dudley, 
Judge. 

Wednesday,  May  16,  1917. 

BRHBARiNfl  Denied  Monday,  September  2i,  1917. 

The  issues  and  material  factfl  are  sufficiently  stated  in 
the  opinion. — Affirmed. 

Parker,  Parriah  rf  UUler,  for  appellant. 

Carr,  Carr  d  Evans,  for  appellee. 

Weaves,  J.— Tlie  parties  plaintiff  and  defendant  are 
railway  companies  constituting  parts  of  a  connected  line 
of  common  carriera  between  Blair,  Nebraska,  and  Des 
Moines,  Iowa.  On  Ma;  31,  1913,  one  D.  M.  Duncan  deliv- 
ered to  plaintiff  at  Blair  a  carload  of  strawberries  for  trans- 
portation to  Des  Moines.  The  shipment  was  accepted,  and 
plaintiff  thereafter  delivered  it  to  the  Chicago  &  Great 
Western  Railway  Company,  another  connecting  carrier, 
which  in  turn  delivered  it  to  the  defendant,  the  terminal 
carrier  of  such  shipment.  Thereafter,  the  shipper,  Duucan, 
brought  suit  against  the  plaintiff  in  this  case  in  the  district 
court  of  Buchanan  County  in  the  state  of  Missouri  to  recov- 
er damages  for  injuries  to  said  shipment  alleged  to  have 
been  caused  by  the  negligence  of  the  carrier  in  transporting 
the  car  to  Des  Moines.  Such  action  being  instituted,  the 
plaintiff  herein  gave  to  the  defendant  notice  thereof  in 
writing.    This  notice  also  informed  defendant  of  the  nature 
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of  the  claim  asaerted  by  Duncan,  and  of  plaintiff's  conten- 
tion that  the  damage,  if  any,  was  BUBtained  while  the  car 
was  in  the  posseseion  of  the  defendant,  and  that,  if  Duncan 
should  succeed  in  obtaining  a  recovery  in  'said  action, 
plaintiff  would  look  to  defendant  to  make  reimbursement 
to  the  amount  of  such  judgment  and  all  costs  and  expenses 
which  plaintiff  might  be  compelled  to  pay.  In  this  connec- 
tion, plaintiff  also  called  upon  defendant  to  appear  with  it 
in  the  Duncan  suit  and  assume  the  defense  thereof.  The 
defendant  ignored  the  notice  and  did  not  appear  in  that 
action.  On  trial  of  the  case  in  the  Missouri  court,  Dnncaa 
recovered  a  judgment  of  |600  and  costs,  all  of  which  plaintiff 
has  paid  in  full.  Having  discha^ed  the  judgment,  plaintiff 
began  this  action  at  law.  In  its  petition,  having  recited 
the  facts  which  we  have  hereinbefore  stated,  plaintiff  alle^ 
that  the  shipment  of  strawberries  was  transported  by  it 
and  by  the  Chicago  &  Great  Western  Company  and  deli?ered 
to  the  defendant  aa  the  terminal  carrier  in  good  condition, 
and  that  such  damage  was  caused  by  the  negligence  of  tie 
defendant  and  its  agents  and  servants.  On  the  showing 
thus  made,  and  under  the  Acts  of  Congress  regulating  inter- 
state commerce,  plaintiff  demands  judgment  against  defend- 
ant for  the  amount  expended  by  it  in  satisfying  the  Duncan 
claim  and  for  expenses  incurred  in  defending  such  action. 
Answering  the  petition,  defendant  denies  the  same  and 
each  and  every  allegation  therein  made.  On  trial  of  the 
issues  thus  joined,  it  was  stipulated  by  the  parties  that 
the  car  of  strawberries  was  delivered  to  the  plaintiff  company 
at  Blair,  Nebraska,  in  good  condition  on  May  31,  1913;  that 
plaintiff  transported  the  same  to  St.  Joseph,  Missonri. 
where  it  delivered  the  car  to  the  Chicago  &  Great  Western 
Railway  Company,  which  transported  it  to  Des  Moine^and 
on  the  evening  of  June  1,  1913,  placed  it  on  the  defendanfa 
track  at  Eleventh  Street  in  said  city,  promptly  notifying 
the  defendant  of  such  delivery,  and  thereupon  the  defend- 
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ant  moved  the  car  over  its  line  to  its  destination  at  the 
warehouse  of  the  consignee.  The  further  evidence  offered  by 
plaintiff  tended  to  shoTv  that,  on  the  same  evening  of  the 
delivery  of  the  car  as  aforesaid,  a  fruit  inspector  with  an- 
other witness  inspected  the  car  and  its  contents  and  found 
the  loading  and  bracing  of  the  crates  in  good  order,  the 
ice  bunkers  full  and  the  temperature  at  abont  SO  degrees. 
The  inspector  opened  four  or  five  of  the  top  crates  at  each 
end  of  the  car,  and  made  notation  that  "the  berries  were 
fairly  cool,  overripe.  Crates  show  considerable  soft  berries. 
Blight  mold  on  a  few  crates."  On  the  follomng  day,  and 
after  the  car  had  been  placed  at  the  warehouse  of  the  con- 
signee for  unloading,  it  was  again  examined  by  the  same  in- 
spector and  others,  disclosing  the  fact  that  "one  of  the  ice 
bunkers  had  been  knocked  loose,  aDowing  the  ice  to  fall  into 
the  car.  The  entire  load  had  been  shoved  towards  the  other 
end  of  the  car,  crashing  in  a  great  number  of  cases,  and  the 
bracing  of  tbe  car  was  broken  loose." 

Another  witness  says : 

"The  bracing  between  the  two  sections  of  berries  was 
broken  and  some  of  the  crates  were  broken.  There  were 
broken  ones  all  through  the  car,  but  mostly  in  the  east 
eod." 

Hie  crates  appear  to  have  been  packed  in  either  end  of 
the  car,  leaving  an  empty  space  opposite  the  side  doors, 
and  the  two  sections  of  the  load  were  held  in  place  by  a 
system  of  bracing  across  the  empty  space.  The  inspector  who 
was  present  at  both  examinations  says  that,  on  tbe  second 
occasion,  "the  bracing  was  knocked  loose  and  buckled  up 
and  shoved  west.  The  berries  were  knocked  clear  across  the 
aisle  to  the  west  end  and  mashed  up.  The  ice  was  rolled 
out  of  the  ice  box  on  top  of  the  berries.  The  crates  of  ber- 
ries that  were  in  the  east  end  had  been  pushed  toward  the 
west  and  covered  the  entire  vacant  space.  I  didn't  mean 
that  they  were  all  pushed  toward  the  west.    I  intended  to 
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say  that  the  top  row  of  crates  was  shot  over  toward  tie 
other  and  the  broken  cratea  were  smashed  up  agaiost  the 
crates  which  were  originally  in  the  west  end  of  the  car.  The 
space  was  full  with  bracing  and  berries.  I  couldn't  say  how 
many  crates  were  broten." 

The  only  testimony  offered  by  the  defendant  was  that 
of  its  own  inspector,  who  did  not  see  the  shipment  until  the 
second  day,  but  before  the  car  ^as  unloaded.  He  says  be 
found  that  "the  bracing  in  the  center  of  the  car  was  partly 
broken  and  laying  over  on  the  west  end  of  the  load  in  the 
car,  and  the  partition  which  separates  the  ice  in  the  east 
end  from  the  interior  was  leaning.  The  top  tiers  of  the 
load  in  the  east  end  bad  been  shifted  to  the  west,  and  some 
of  them  fallen  down  on  the  floor." 

He  further  says  he  watched  the  unloading  and  counted 
the  injured  crates,  and  that,  except  7  which  were  crushed 
and  2S  partly  broken,  none  were  so  crushed  "as  to  be 
noticeable."  Speaking  of  the  condition  of  the  berries,  he 
says: 

"The  few  caseii  I  examined  showed  a  little  mildew  and 
overripe.  I  examined  the  top  tiers.  Not  all  I  looked  at 
were  mildewed,  but  in  all  I  examined,  the  berries  were 
sunken  a  little  at  the  top,  showing  what  we  called  leaky 
berries,  overripe." 

No  evidence  was  offered  by  defendant  in  explanation 
of  the  apparent  violence  suffered  by  the  car  and  its  load 
after  the  inspection  thereof  on  the  evening  of  June  lat,  and 
before  the  second  inspection  made  on  the  following  morning; 
nor  was  any  evidence  offered  tending  to  show  that  the  car 
or  its  load  had  sustained  such  injury  before  its  delivery 
into  the  defendant's  possession. 

At  the  close  of  the  evidence,  the  plaintiff  filed  a  motion 
for  a  directed  verdict  as  follows : 

"Comes  now  the  plaintiff  at  the  close  of  all  the  testi- 
mouj  and  moves  the  court  to  direct  a  verdict  in  its  favor 
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for  the  amount  of  the  judgment  reQdered  in  the  court  of 
BDcbanan  County,  Missouri,  in  the  case  referred  to  in  the 
record,  with  interest  thereon  from  the  date  of  said  judgmeot, 
and  for  the  sum  of  court  costs  and  expenses  as  shown  by 
the  exhibits  offered,  with  interest  thereon  from  the  15th 
day  of  AnguBt,  1914,  for  the  reason  that  the  evidence  shows 
that  the  plaintiff  in  the  suit  of  Duncan  et  al.  vs.  St.  Joseph 
&  Grand  Island  Railroad  recovered  a  judgment  against  the 
plaintiff  on  account  of  the  loss  of  the  said  shipment  of 
berries  which  occurred  while  the  said  berries  were  in  the 
hands  of  this  defendant,  and  that  the  evidence  shows  the 
same  without  dispute." 

The  motion  was  sustained,  a  verdict  returned  for  plain- 
tiff, as  directed  by  the  court,  and  from  the  judgment  entered 
thereon,  the  defendant  appeals. 

I.     The  first  proposition  advanced  for  a 

'■  ■BR'^f  prei-       revei-sal  of  the  judgment  below  is  that,  in  so 

"wtTBU<»i°or     far  as  the  Acts  of  Congress  regulating  the 

■itr:   coDsii-       liability  of  carriers  of  interstate  commerce 
tntlonal    l«w.  „      ,  '  .        .,         ,    .  ,      , 

afford  any  support  for  the  claim  made  by 
the  plaintiff  in  this  case,  they  are  unconstitutional  and  void. 

The  particular  statutory  provision  against  which  this 
objection  is  directed  is  that  part  of  Section  7  of  the  Act  of 
Gongre^  approved  June  29,  1906,  amending  an  act  entitled 
"An  Act  to  Regulate  Commerce,"  approved  February  4, 
1887,  as  follows : 

"That  the  common  carrier,  railroad,  or  transportation 
company  receiving  property  for  transportation  from  a  point 
in  one  state  to  a  point  in  another  state  shall  issue  a  receipt 
or  bill  of  lading  therefor  and  shall  be  liable  to  the  lawful 
bolder  thereof  for  any  loss,  damage,  or  injury  to  such  prop- 
erty caused  by  it  or  by  any  common  carrier,  railroad,  or 
transportation  company  to  which  such  property  may  be 
delivered  or  over  whose  line  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  rule,  or  regulation  shall  ex- 
Vol.  ISO  U.— 82 
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empt  such  common  carrier,  railroad,  or  transportation  com- 
pany from  the  liability  hereby  imposed :  Promded,  That 
nothing  in  this  section  shall  deprive  any  holder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law. 

"That  the  common  carrier,  railroad,  or  transportation 
company  issuing  such  receipt  or  bill  of  lading  shall  be 
entitled  to  recover  from  the  common  carrier,  railroad,  or 
transportation  company  on  whose  line  the  loss,  damage,  or 
injury  shall  have  been  sustained  the  amount  of  such  loss, 
damage,  or  injury  as  it  may  be  required  to  pay  to  the  own- 
ers of  such  property,  as  may  be  evidenced  hy  any  receipt, 
judgment,  or  transcript  thereof." 

The  particular  point  made  in  argument  is  that,  while  the 
provision  which  makes  the  initial  carrier  liable  to  the  ship- 
per for  any  loss,  damage  or  injury  to  a  shipment  occurring 
upon  the  line  of  any  connecting  carrier  to  which  such  ship 
ment  may  pass  is  concedcdiy  constitutional  and  valid,  yet 
the  further  provision  by  which  the  initial  carrier,  having 
paid  the  damage  so  sustained,  is  declared  "entitled  to  re- 
cover from  the  common  carrier,  railroad  or  transportation 
company  on  whose  line  the  loss,  damage  or  injury  shall  have 
been  sustained,  the  amount  of  such  loss,  damage  or  injury 
as  it  may  be  required  to  pay  to  the  owners  of  such  property, 
as  may  he  evidenced  iy  any  receipt,  judgment  or  trantcriftt 
thereof,"  if  enforced  according  to  its  literal  terms,  consti- 
tutes a  taking  of  property  without  due  process  of  law,  in 
contravention  of  the  Fifth  Amendment  to  the  Constitution 
of  the  United  States. 

We  find  it  unnecessary,  under  the  record  here  presented, 
to  inquire  whether  this  constitutional  question  has  already 
been  settled  by  the  court  of  last  resort,  or,  in  the  absence 
of  any  such  controlling  precedent,  to  express  any  opinion 
thereon.  A  search  of  the  ab3tract  filed  by  the  appellant 
discloses  that  the  point  now  pressed  upon  our  atteDtiiw 
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was  in  no  manner  raised  or  snggested  in  tbe  conrt  below, 
by  pleading,  motion  or  demurrer,  or  by  objection  to  the 
testimony  or  by  motion  for  new  trial,  and  the  rule  is  too 
well  settled  to  reqnire  citation  of  authorities  that  an  ob- 
jection to  the  constitutionality  of  a  statute,  not  properly 
raised  in  the  trial  court,  will  not  be  considered  upon  appeal. 
II.  Appellant  farther  argaea  that, 
2.  coMKnci:         npon  a  proper  consideration  of  the  act  of 

IntenUt*  r  r      r 

coDimtrpe:  CoDgTess   aboYC  mentioned,   the  .  judgment 

inutaifan  '  against  the  initial  carrier  is  to  be  consid- 
■iTeDem'as>^D«t  ^""^  binding  upon  a  connecting  or  terminal 
Munwun*  carrier  only  in  cases  to  which  such  connect- 

ing or  terminal  carrier  has  been  made  a 
party,  and  that  the  trial  court  therefore  erred  in  treating 
the  judgment  rendered  in  Duncan's  suit  against  the  plaintiff 
as  conclusive  npon  the  defendant. 

We  think  it  is  to  be  said  that  the  trial  court  made  no 
express  ruling  holding  the  judgment  against  plaintiff  bind- 
ing upon  defendant,  nor  is  such  the  necessary  implication 
of  any  of  its  rulings.  It  is  true  the  court  admitted  the 
judgment  in  evidence,  but  that  is  not  the  equivalent  of 
holding  that  it  is  conclusive  of  the  defendant's  liability. 
Neither  is  auch  the  effect  of  the  ruling  directing  a  verdict  for 
the  plaintiff.  The  judgment  against  the  plaintiff  entered 
io  the  Missouri  court  is  neither  in  form  or  effect  a  judg- 
ment against  the  defendant  in  this  case,  nor  was  it  given 
any  such  effect  by  the  trial  court.  The  right  of  the  plaintiff 
in  this  action  to  recover  depends  not  upojt  the  judgment 
mentioned,  but  upon  the  sufficiency  of  the  showing  that  the 
loss,  injury  or  damage  for  which  such  judgment  was  entered 
occurred  on  tbe  defendant's  line  of  railroad,  and,  so  far  as 
that  issue  is  concerned,  the  adjudication  between  Duncan 
and  the  plaintiff  is  of  no  force  or  effect  against  tbe  defend- 
ant. But  when  the  plaintiff  bad  offered  evidence  tending 
to  show,  and,  as  we  think,  conclusively  showing,  that  the 
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injury  to  the  shipmeDt  was  snstained  while  in  the  posso- 
sion  and  control  of  the  defendant,  then  the  atatate  makes 
the  judgment  in  favor  of  Duncan  competent  evidence  npon 
the  further  question  as  to  the  amount  of  plaintiff^s  recovti?. 
Such  18  the  very  obvious  meaning  and  intent  of  the  statute, 
and  the  court  is  not  at  liberty  to  nullity  its  effect  by  an; 
strained  or  unnatnrnl  construction  of  its  language.  As  the 
statute  makes  the  initial  carrier  primarily  liable  to  the 
shipper  for  the  default  or  negligence  of  any  and  all  con- 
necting carriers,  as  well  as  its  own,  it  is  thereby  compelled, 
when  sued  upon  a  claim  of  that  nature,  to  defend  not  alone 
its  own  conduct  in  the  premises,  but  the  conduct  of  all  tbe 
carriers  making  up  the  connected  line  of  through  transpor- 
tation. Such  being  the  case,  it  is  a  reasonable  conclusioD 
that  a  judgment  obtained  by  a  shipper  against  such  initial 
carrier  for  loss,  injury  or  damage  to  his  shipment  must 
operate  ae  a  final  adjudication  of  the  amount  of  damages 
so  sustained  wherever  it  may  have  occurred  upon  such  con- 
nected lines,  and  that,  in  any  subsequent  litigation  betweoi 
the  several  carriers  upon  the  question  of  ultimate  liability, 
tbe  amount  of  damages  bo  ascertained  will  not  tie  open  to 
question,  save,  of  course,  upon  plea  and  proof  of  collusion 
or  fraud.  The  several  carriers  constituting  a  through  line 
of  transportation  are  to  a  degree  engaged  in  a  common 
enterprise,  and  the  statute  makes  the  initial  carrier  in  a 
very  substantial  sense  the  representative  of  all  in  contro- 
versies with  a  shipper.  As  we  have  before  ol>8erved,  in 
defending  against  such  claims  it  stands  for  all  the  carriers, 
>ecause  its  primary  liability  13  for  the  safe  carriage  of  tbe 
shipment  over  the  entire  connected  line  Having  done  its 
duty  in  this  respect,  and  paid  the  damages  adjudged 
against  it,  it  brings  itself  very  clearly  within  the  p^ote^ 
tion  of  the  statute  which  gives  it  in  express  terms  the 
right  to  reimbursement  from  "the  common  carrier,  rail- 
road or  transportation  company  on' whose  line  the  loss, 
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damage  or  injur;  shall  hare  been  aoetained,"  and  the 
amount  vhich  it  is  so  authorized  to  demand  and  collect  is 
the  amount  it  has  been  "required  to  pay  to  the  owners  of 
the  property  as  map  be  evidenced  by  any  receipt,  judgment 
or  transcript  thereof," 

Applying  the  law  as  thus  stated  to  the  case  before 
us,  we  find  that  plaintiff  has  pleaded  the  fact  that,  as  re- 
lates to  the  shipment  of  Duncan,  it  was  the  initial  carrier ; 
that  it  delirered  such  shipment  to  the  next  connecting  car- 
rier, the  Chicago  &  Great  Weetei-n  Railway  Company, 
which  in  turn  delivered  it  to  the  terminal  carrier,  the 
defendant  hwein;  that  Duncan  subsequently  brought  suit 
and  recovered  judgment  against  plaintiff  as  such  initial 
carrier  for  injury  and  damage  to  his  shipment  in  the  course 
of  such  transportation,  which  judgment  plaintiff  has  paid. 
It  further  allies  that  the  injury  to  the  shipment  occurred  on 
the  defendant's  line,  and,  by  reason  thereof,  defendant  is  the 
carrier  ultimately  liable  for  such  damages,  and  is  therefore 
under  obligation  to  make  reimbursement  to  plaintiff  for  the 
amount  it  has  been  compelled  to  expend  oh  that  account. 
The  defendant  has  met  this  petition  and  demand  with  a 
simple  denial.  It  has  not  attacked  or  songht  to  avoid  the 
judgment  as  collusive  or  fraudulent,  or  set  up  any  other 
affirmative  defense.  On  the  trial  it  was  conceded  that 
plaintiff  was  the  initial  carrier;  that  defendant  was  the  ter- 
minal carrier;  and  that  the  shipment  was  received  from 
Duncan  in  good  condition.  The  fact  that  Dnncau  sued  and 
recovered  judgment  against  plaintiff  was  shown  without 
dispute  or  challenge,  except  defendant's  general  objections 
to  the  relevancy  and  competency  of  the  evidence,  objections 
which,  for  reasons  already  stated,  were  noc  wen  taken. 
The  sole  question  left  at  issue  was  raised  by  the  defend- 
ant's denial  of  the  allegation  that  the  injury  to  the  ship- 
ment occurred  on  its  line,  and  in  this  respect  the  evidence 
is  practically  without  dispute  that  the  injury  for  the  ship- 
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meat  for  which  Duacan  recovered  jadgment  was  receiTed 

after  the  car  had  been  delivered  to  the  defendant  t^  the 

Chicago  &  Great  Western  Company. 

lu  this  connection,  we  ma;  propeilj 

'■  £rt?™uS'  ■  consider  appellant's  assignment  of  error  od 
damTrn^'n-  the  trial  court's  ruling  admitting  in  eri- 
iniiUi  carrier:    dence  the  record  of  the  proceedings  and 

•Tiaeac*.  '^  " 

jud^ent   in   Duncan's   action   against  the 

plaintiff.  There  was  no  error  in  this  respect.  The  statnte, 
aa  we  have  seen,  makes  the  judgment  proper  evidence;  but 
to  the  proper  identification  of  the  judgment  as  an  adjndi- 
cation  of  the  kind  and  character  contemplated  by  soch 
enactment,  bo  mnch,  at  least,  of  the  record  may  be  admit- 
ted as  will  diai^ose  the  issues  tried  and  the  qneations  de- 
cided. To  that  end,  the  pleadings  in  that  case,  the  court's 
charge  to  the  jury,  with  the  verdict  and  judgment,  are 
quite  essential.  Of  coarse,  the  record  of  the  evidence  there 
given  is  not  competent  as  independent  testimony  of  the 
facts  there  stated,  but  it  is  proper  to  be  considered  as 
showing  the  Bco(>e  of  the  thing  adjudicated.  See  Washing- 
ton Gus  light  Co.  v.  District  of  Columbia,  161  V.  8.  331. 

Now  the  petition  in  the  Duncan  case  shows  that  tbe 
demand  for  a  recovery  therein  was  as  the  plaintiff  allies 
it  to  have  been,  and  the  answer  there  pleaded  by  the  plain- 
tiff herein  not  only  denied  the  claim,  but  pleaded  afBrma- 
tively,  for  itself  and  for  the  connecting  carriers  (of  whidi, 
as  we  have  said,  it  was,  for  the  purposes  of  the  suit,  tiie 
representative) ,  that  each  and  all  of  them  transported  tbe 
ahipment  with  dne  care,  and,  if  the  berries  reached  their 
destination  in  bad  condition,  it  was  because  of  tbeir  over- 
ripeness  and  inherently  perishable  nature,  a  condition  whidi 
was  beyond  control  of  tbe  carriers.  Tnming,  then,  to  the 
charge  of  the  Missouri  court  in  submitting  the  case,  we  find 
that  the  jury  was  specifically  instructed  as  follows: 

"(3)     You  are  instructed  that  the  plaintiffs  cannot 
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recover  in  this  case  except  for  the  value  of  the  berries 
which  may  have  been  destroyed  by  reason  of  the  rough 
handling  of  the  car  by  the  defendant,  provided  yon  believe 
there  may  have  been  such  rongh  handling;  and  in  deter- 
mining the  amount  of  your  verdict,  you  will  ascertain  the 
number  of  crates  of  berries  which  were  shown  by  the  testi- 
mony to  have  been  mashed  or  otherwise  injured,  and  render 
your  verdict  for  the  value  of  such  berries  only." 

It  must  be  assumed  that  the  jury  obeyed  the  instruc- 
tion, and  that  Duncan's  recovery  was  based  solely  on  the 
damages  resulting  to  the  berries  by  reason  of  the  undue  vio- 
lence or  rough  handling  of  the  car  in  which  they  were 
shipped.  Reference  to  the  evidence  shows  that  the  only 
testimony  of  violence  or  rough  handling  given  in  that 
case  was  that  concerning  the  broken  and  disordered  condi- 
tion of  the  car  and  its  load  of  crated  berries  as  disclosed 
by  the  iuHpection  at  Des  Moines.  It  is  thus  made  clear  that 
Duncan's  recovery  was  based  solely  on  the  injury  to  the 
berries  which  the  testimony  offered  in  the  present  case 
shows  beyond  reasonable  doubt  was  sustained  by  the  ship- 
ment after  it  was  delivered  to  the  defendant,  and  before 
its  delivery  to  the  consignee,  and  not  because  of  any  loss 
resulting  from  the  inherently  perishable  nature  of  the  fruit. 
The  latter  question  is,  therefore,  not  involved  in  plaintiff's 
demand  for  reimbareement.  Duncan  recovered  judgment 
against  plaintiEf  as  the  initial  carrier  for  damages  occa- 
sioned by  the  rough  handling  of  the  car.  In  this  case, 
plaintiff  shows  without  dispute  that  the  rough  handling 
which  subjected  it  to  such  recovery  occurred  on  the  defend- 
ant's line.  Under  the  statute,  in  the  absence  of  any  im- 
peachment of  the  judgment  for  collusion  or  fraud,  that 
judgment  is  the  measure  of  the  defendant's  liability,  and 
the  proof  offered  by  defendant  tending  to  show  the  bad 
quality  of  the  fruit,  independent  of  the  injury  done  hy  the 
improper  handling  of  the  car,  cannot  affect  the  amount  of 
plaintiff's  recovery. 
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III.    We  have  floallj  to  consider  the 

*'  tatSSSte'iom-    eflfect  of  the  notice  given  by  plaintiff  to  de- 

■^iitViloa       feiKliint   of  the  suit  brought  by  Duncan. 

S^er:  notice    We  have  thu8  far  omitted  meution  of  thia 
to  Katltj  eon- 

DectiDE  carrier  feature  of  the  case,  because,  in  our  judjr- 
ment,  the  plaintiff's  right  of  recovery  in  no 
way  depended  thereon.  The  Federal  statute,  we  repeat, 
fixes  and  prescribes  the  terms  upon  which  the  initial  car- 
rier, having  been  subjected  to  a  recovery  of  damages  by  a 
shipper,  may  in  turn  recover  indemnity  or  reimburBemmt 
from  a  connecting  carrier,  and  the  giving  of  such  notice 
is  not  made  a  condition  thereof.  The  court  has  no  author- 
ity to  add  to  or  take  from  the  prescribed  terms.  This  is 
not  to  say  that  it  is  not  proper  practice  for  a  defendant  who 
is  exposed  to  liability  upon  which  he  claims  a  third  person 
is  bound  to  hold  him  harmless,  to  serve  such  person  with 
notice  of  the  pendency  of  the  action  and  request  him  to  ap- 
pear and  assume  the  defense.  Ordiuarily,  if  a  third  person 
who  is  in  fact  liable  over  to  the  defendant  as  claimed,  n^- 
lects.  or  ignores  the  notice  given  him,  he  does  so  at  his  peril, 
and  will  be  held  to  indemnify  the  defendant  to  the  full  ex- 
tent of  the  judgment  rendered  against  the  latter.  This  is 
not  because  such  notice  brings  the  person  notified  within 
the  jurisdiction  of  the  court,  or  because  the  judgment  en- 
tered against  the  defendant  is  in  any  proper  sense  a  judg- 
ment against  him  also,  but  is  rather  because,  having  neg- 
lected his  duty  to  protect  the  defendant  against  loss  on  Mi 
account  when  given  opportunity  to  do  so,  he  will  be  es- 
topped, when  sued  by  the  defendant  for  reimbursement,  to 
deny  that  the  judgment  against  the  latter  is  for  the  correct 
amount.  The  suit  by  plaintiff  against  the  defendant  in  this 
action  is  not  in  fact  or  effect  a  suit  upon  the  Duncan  jui^- 
ment.  It  is  a  suit  upon  a  demand  for  reimbursement  for 
money  paid  to  discharge  a  claim  on  which  the  defendant 
ia  alleged  to  be  ultimately  liable  as  the  principal  debtor. 
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If  the  fact  be  shown  that  the  injury  to  the  shipment  for 
which  Buncan  recovered  his  judgment  occurred  on  defend- 
ant's line, — and  of  this,  as  we  have  said,  there  can  be  no 
question, — then  defendant,  by  virtue  of  the  statute,  is  the 
party  nitimately  liable  as  indemnitor  of  the  plaintiff.  Be- 
ing such,  the  judgment  against  plaintiff  is  the  measure 
of  the  amount  in  which  it  must  respond.  Assuming,  then, 
which  will  not  be  denied,  that  each  connecting  carrier 
stands  in  the  relation  of  an  indemnitor  of  the  initial 
carrier  for  all  damages  which  the  latter  may  be  compelled 
to  pay  for  an  injury  to  a  shipment  occurring  upon  the 
line  of  the  former,  then,  even  if  the  statute  did  not  provide, 
as  it  does,  that  the  liability  of  such  indemnitor  shall  be 
measured  by  the  judgment  in  favor  of  the  property  owner, 
we  are  of  the  opinion  that,  under  the  established  rule  and 
practice  to  which  we  have  referred,  the  same  result  would 
follow  where  the  initial  carrier  gives  notice  to  the  con- 
necting carrier  which  is  ultimately  liable,  and  affords  it 
an  opportunity  to  assume  or  assist  in  the  defense  of  the 
suit  by  the  property  owner. 

One  reason,  and  perhaps  the  main  reason,  for  the  stat- 
utory provision,  as  well  as  for  the  rule  and  practice  at  com- 
mon law  to  which  we  have  referred,  is  to  avoid  a  multiplic- 
ity of  suits.  There  is  no  good  reason  why  both  the  question 
of  the  primary  liability  of  the  initial  carrier  and  the  ulti- 
mate liability  of  the  connecting  carrier  should  not  be  settled 
and  adjudicated  in  the  action  brought  by  the  shipper.  On 
the  contrary,  its  justice  and  propriety  are  too  manifest  for 
serious  question.  The  burden  which  the  statute  places  upon 
the  initial  carrier,  making  it  prininrily  liable  to  the  shipper 
for  the  negligence  and  default  of  every  connecting  carrier, 
no  matter  how  many  or  how  difficult  it  may  be  to  fix  or  ap- 
portion the  blame,  is  at  best  an  onerous  one,  and  it  is  in  every 
way  appropriate  and  desirable  that  the  right  of  the  shipper 
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to  recover  and  the  designation  of  the  carrier  which  is  nlti- 
mately  liable  maj  be  settled  in  one  action. 

While  appellant  has  at^ed  other  propositions,  tbey 
are  all  so  related  to  those  we  have  discussed  as  to  he  gov- 
erned by  the  conclusions  already  announced,  and  do  not 
require  further  specific  consideration. 

We  find  no  reversible  error  in  the  record,  and  the  jndg- 
ment  of  the  district  court  is— Affirmed. 

Qaynor,  C  J.,  PHESTON  and  Stevens,  JJ.,  concur. 


Schmidt  Bros.  Constbiction  Company,  Appellant,  v.  Rir- 
uoND  YouNO  Men's  Oheistian  Association,  Appellee. 

OONTKAXTS:  Swclsdon  ttud  Abutdonment — Groiuids— Detaolt  of 
1  Botb  Futles — Mechanics'  Liens.  Ono  who  1b  in  default  In  tlie 
performanr:e  ot  a  contract  may  not  rescind,  even  tbougli  the 
other  party  le  also  in  derault.  So  held  under  a  bulldlos  i!oi>- 
tract,  where  the  contractor  was  leeklng  to  TCBcInd,  but  wu  In 
default  in  the  completion  of  the  building  at  the  time  agreed, 
and  the  owner  was  likewise  in  default  in  making  paymeati  «> 
provided  by  the  contract. 

OONTBAOIS:  Besdssion  and  Abandonment — AbandmnMnt  «I 
&  Building  Contract — Bight  of  Ownef.  An  nnjustlflable  abandon- 
ment of  a  building  contract  arms  the  owner,  nothing  appMrlng 
in  the  contract  to  the  contrary,  with  right  to  complete  tbc 
building  and  charge  the  reasonable  coet  and  expense  Ibcreuf  to 
the  defaulting  contractor.  Evidence  reviewed,  and  held  tbit 
the  expenditures  In  completing  an  abandoned  building  «ere 
reasonable. 

Appeal  from  Floyd  District  Court. — J.  J.  Ci^kk,  Jadge. 

Tuesday,  Junk  26,  1917. 

Behearinq  Denied  Monday,  Heptembes  24,  1917, 

Suit  in  equity  to  foreclose  a  mechanics'  lien.  The  facta 
are  fully  stated  in  the  opinion. — Affirmed. 
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Alden,  Latham  £  Ytmng  and  J.  C.  Campbell,  for  ap- 
pellaBt. 

Blythe,  MarkUy,  Rule  &  Smith;  Ellis  A  EUia;  Soger, 
Sv^eet  rf  Soger;  Eggert  rf  Lockwood;  and  Frank  JAngen- 
felder,  for  appellee. 

Stevens,  J.— On  April  18,  1910,  Schmidt  Bros.  Con- 
struction Company,  of  Chicago,  appellant  herein,  entered 
into  a  written  contract  with  the  Raymond  Young  Men'a 
Christian  Association,  of  Charles  City,  Iowa,  lo  fnmisb  all 
the  necessary  material  and  labor,  and  construct  (or  it  a 
Y.  H.  C.  A.  building  in  said  city.  The  contract  provided 
that  the  building  should  be  constructed  according  to  the 
plans,  drawings  and  speciflcationa  of  an  architect,  and  that 
the  material  used  should  be  as  specified.  The  contract  fur- 
ther provided  that  the  building  should  be  completed  on  or 
before  N'ovember  Ist  following,  and  that  the  assoeiation 
would  be  allowed  as  liquidated  damages  the  sum  of  |15  per 
day  for  each  and  every  day  required  for  the  construction 
of  the  building  after  November  1, 1910,  and  that  the  associa- 
tion would  allow  the  contractor  a  like  sum  per  day  for  each 
and  every  day  that  the  building  should  be  completed  and  ac- 
cepted prior  to  November  1,  1910,  in  addition  to  tbe  price 
stipulated  in  tbe  contract.  The  consideration  to  be  paid  the 
contractor  was  |56,474,  same  to  be  paid  upon  certificates 
of  the  superintendent  as  nearly  as  possible  on  the  8th  day 
of  each  month  as  the  work  progressed,  monthly  payments 
not  to  exceed  85  per  cent  of  all  material  wrought  into  the 
building,  plus  not  to  exceed  (2,000  in  value  of  the  accepted 
material  on  the  ground,  tlie  remainder  on  satisfactory  com- 
pletion and  acceptance  of  the  entire  work  after  the  expi- 
ration of  30  days. 

The  contractor  began  work  about  April  18th,  and  con- 
tinued until  May  31st,  when  work  was  smspended  until  the 
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earlf  part  of  July,  when  it  was  resumed  and  continned  dq- 
til  November  19fh.  Upon  the  latter  date,  the  contractor 
abandoned  bis  contract,  and  the  building  was  subsequently 
completed  by  the  association  at  its  own  expense.  Paymenla 
were  made  from  time  to  time  by  the  association  up  to  about 
the  first  of  November,  when,  ac(y)rding  to  the  estimate  of 
the  superintendent,  there  was  due  the  contractor  |12,019.8a. 
The  last  payment  made  was  on  November  12th,  and  was  in 
the  sum  of  |6,019.85. 

Appellant  assigns  as  its  reason  for  quitting  worli  the 
first  time  certain  disagreements  between  its  representativea 
and  appellee's  superintendent  and  some  of  its  ofScers  re- 
garding written  orders  for  extras,  and  the  refusal  of  appel- 
lee to  submit  to  the  decision  of  the  architect  a  djspute  re- 
garding certain  material  used  and  on  the  ground  for  nae 
in  the  building;  for  its  final  abandonment  of  the  contract, 
nonpayment  by  appellee  of  a  past-due  monthly  installment, 
and  the  refusal  of  appellee  to  pay  a  large  sum  demanded  in 
payment  of  alleged  extras,  and  to  make  future  settlements 
upon  estimates  made  by  the  architect  or  by  appellant  The 
amount  claimed  by  appellant  at  this  time  as  due  it  for  ex- 
tras wa's  15,130.81.  Appellee  conceded  |1,410.50  of  this 
amount. 

Appellant  also  claimed  to  have  expended  and  paid  for 
material  wrought  into  the  building  or  on  the  ground,  about 
|16,5fl0;  for  labor,  $16,082;  miscellaneous  expense.  |l,81o; 
and  that  it  was  obligated  to  subcontractors  for  about 
f  12,000,  making  the  aggregate  paid  out  and  for  which  it  was 
liable,  $46,397;  admitted  the  payment  by  appellee  of 
$22,009.15,  and  claimed  a  balance  due  of  $24,387.85.  Appel- 
lee claims  to  have  completed  the  building  according  to  the 
plans  and  specifications,  at  an  expense  of  $23,561.22,  and  to 
have  suffered  damages  amounting  to  $2,925.  Appellant  of- 
fered testimony  tending  to  show  that  the  building  coold 
have  been  completed  for  approximately  $16,000. 
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The  court  found  that  appellant  was  entitled  to  recover 
the  ooDtr;)ct  price,  plus  fl,410.50  allowed  aa  extrae,  or  a 
total  of  157,884.50.  against  which  it  charged  »22,009.15,  the 
amount  admitted  to  have  been  paid  appellant,  damages  In 
the  sum  of  ¥2t9-)>>  ^^  <^»t  of  completing  the  btiilding, 
133,561.22,  and  rendered  judgment  for  the  balance,  f9,389.1S, 
in  favor  of  appellant  as  principal,  adding  thereto  tlf5B3.63 
as  interest,  or  a  total  of  |10,972.76.  The  court  further 
foand  that  there  was  due  several  subcontractors,  who  had 
intervened,  in  the  aggr^nte,  $12,551.17,  together  with  costs 
amounting  to  }71.80,  and  entered  judgment  against  appel- 
lant in  their  favor  for  the  amount  due  each  respectively, 
and  provided  that  the  same  be  paid  from  the  said  judgment. 
The  court  further  established  a  lien  on  the  building  for  the 
amount  found  due  and  owed  to  appellant. 

I.    As  above  stated,  appellant  finally 
quit  work  on  the  building  and  abandoned  its 


pDnndB:  dc         controct   about   November    19,    1910,    and, 
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parties;  ni»-  while  negotmtiODs  were  carrieil  on  between 
the  representatives  of  the  respective  parties 
relative  thereto,  it  never  resumed  work  on  the  building,  and 
in  July,  1911,  appellee  took  charge  of  and  completed  the 
same  at  its  own  expense.  After  the  completion  of  the  build- 
ing b,v  appellee,  the  construction  company  brought  a  suit 
in  the  district  court  of  Floyd  County,  claiming  the  sum  of 
$24,595  as  the  balance  due  it.  and  praying  foreclosure  of  a 
mechanics'  lien.  It  wns  all^^ed  in  plaintilf's  petition  that  it 
had  sought  to  perform  its  contract  according  to  the  terms 
thereof,  and  that  it  was  prevented,  by  reason  of  the  failure 
and  refusal  of  appellee  to  make  payments  under  the  con- 
tract as  the  same  became  due,  from  completing  same;  that, 
notwithstanding  it  caused  notice  to  he  served  upon  appellee 
prior  to  November  19th,  advisinp  appellee's  officers  that  !t 
would  quit  unless  full  payment  was  made,  appellee  neither 
paid  nor  tendered  payment  of  the  amount  claimed  to  be  due; 
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and  that,  on  account  thereof,  it  was  justified  in  abandon- 
ing aaid  contract.  The  petitioD  further  alleges  that  appel- 
lant was  entitled  to  |6,130.81  as  compensation  for  extra  ma- 
terial and  labor;  that  it  had  received  payment  in  the  anm 
of  f22,009.16;  and  that  the  above  balance  was  due  and  un- 
paid. 

The  contract  between  the  parties  provided  that  pay- 
ments should  be  made  as  nearly  as  poasibte  on  the  Stli  of 
each  month  as  the  work  progressed,  in  an  amount  eqnal  to 
86  per  cent  of  all  material  wrought  into  the  building,  and 
material  accepted  and  on  the  building  site,  not  exceeding 
|2,00ft  in  value,  and  the  balance  30  dajs  after  the  expiration 
of  the  date  on  which  the  building  was  completed.  Esti- 
mates were  made  by  Mr.  Emmett,  superintendent,  in  ac- 
cordance with  the  provisions  of  the  contract,  for  Angnet. 
September,  October  and  November.  Estimates  were  also 
made  by  the  representatives  of  appellant.  Payments  were 
made  on  the  contract  as  follows:  August  12th,  |4,720.47; 
September  13th.  $2,127.98;  October  8th,  $3,640;  October 
16th,  12,600;  October  15th,  to  subcontractor,  $2,600;  Octo- 
ber 15th,  to  subcontractor,  $400 ;  November  12th,  $6,010.85. 
According  to  estimate  of  appellee's  superintendent,  it  owed 
appellant,  on  November  8th,  $12,019.85,  and.  according  to 
appellant's  estimate,  the  amount  doe  on  said  date  was 
$16,l»5.ti8.  But,  as  above  stated,  appellee  paid  $6,019.%. 
leaving  a  balance  due  on  November  19th  of  $6,000. 

The  contract  provided  for  the  settlement  of  dispates 
respecting  the  value  of  any  work  added  or  omitted  by  the 
contractor,  and  such  matters  ae  might  arise  in  relation 
to  the  contract,  the  work  to  be  or  that  had  been  done  or  per 
formed  under  it,  or  in  relation  to  the  plana,  drawings  and 
«peciflcations.  Disputes  as  to  the  work  added  or  omitted 
were  to  be  submitted  to  Charles  Snyder,  and,  aa  to  the  oth- 
er matters,  referred  to  Shattiick  &  HoBsey,  architects,  the 
decisions  of  each  of  said  arbiters  to  be  final  and  binding 
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upoD  tbe  I'eapective  parties;  but  do  provision  vas  made  in 
the  contract  for  settling  or  adjoBting  disputes  arisiDg  out 
of  other  matters  than  those  above  stated.  Appellant  was 
required  to  complete  the  building  November  let,  nnless  the 
time  was  extended  on  account  of  a  general  strike,  altera* 
tions,  fire  or  other  action  of  the  elements. 

It  is  argued  on  behalf  of  appellee  that  appellant  was 
in  default  November  Ist,  not  having  completed  the  building 
at  that  time  as  required  b;  the  contract,  and  that  the  de- 
mands made  upon  it,  as  a  condition  precedent  to  resump- 
tion of  tbe  work  and  the  completion  of  the  building,  were 
not  in  accordance  with  the  terms  of  the  contract,  but  con- 
trary thereto  and  to  the  facts. 

On  November  14,  1910,  a  firm  of  attorneys  represent- 
ing appellant  wrote  the  officers  of  appellee  a  letter,  stating 
that  work  would  cease  on  November  16th  unless  appellee 
complied  with  the  following  demands:  .(a)  That  appellee 
adjust  certain  sums,  due  as  extras  for  excavating,  demur- 
rage, delays,  extra  concrete  and  rubble,  change  of  sewer 
and  other  matters,  exceeding  in  valne  |3,000;  (b)  that,  in 
the  future,  monthly  estimates  of  the  work  be  made  by  the 
architects,  or  the  estimates  of  appellant  accepted  by  the 
officers  of  appellee.  As  appellee  did  not  comply  with  the 
demands  made  by  appellant's  attorneys,  on  the  19tfa  of  No- 
vember appellant  ceased  work  and  abandoned  the  contract, 
but  retained  tbe  keys  and  continued  in  possession  of  the 
building  until  forcibly  removed,  the  fore  part  of  July,  1911. 

Many  authorities  are  cited  by  counsel  for  appellant  to 
the  effect  that  the  failure  of  the  owner  to  make  payments 
according  to  his  contract  is  such  a  default  iu  the  perform- 
ance of  its  terms  as  to  justify  the  contractor  in  rescinding 
the  contract  and  bringing  suit  for  the  valne  of  the  mate- 
rials furnished  and  work  and  labor  performed  upon  the 
structure.  Conceding  thie  to  be  tbe  law,  is  it  applicable 
to  or  controlling  in  this  case?    There  is  another  rule  appli- 
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cable  to  the  rescisBion  of  contracts,  wbich  has  been  well 
stated  by  the  Supreme  Court  of  California  as  follows: 

"The  rule  is  general  that  the  right  to  rescind  a  con- 
tract rests  only  with  the  party  who  ia  -without  default.  One 
party  cannot  •  •  •  riolate  the  contract  himself,  and  then 
aeek  a  rescission  on  the  ground  that  the  other  party  has  fol- 
lowed his  example."     State  v.  McCauley,  15  Cal.  429,  458. 

See  also  FatrchildrQilmore-Wilton  Co.  v.  Southern  Re- 
fining Co.,  (Cal.)  110  Pac.  951;  Am^-ican-HawaiuiH  Eng. 
£  Const.  Co.  V.  Butler,  (Cal.)  133  Pac.  280,  and  cases  cited. 

The  building  in  question  was  to  be  completed  by  No- 
vember Ist,  and,  as  above  stated,  appellant  abandoned  work 
November  Idth,  without  having  completed  the  same;  so  tbat, 
nnleas  time  was  extended  by  the  owner,  or  it  was  excused  on 
some  other  ground,  then  appellant  was  in  default,  and  the 
rule  last  stated  is  to  be  applied.  Counsel  for  appellant 
seek  to  excuse  its  failure  to  complete  the  building  within  the 
time  specified,  upon  the  ground  that  delays  resulted  be- 
cause of  controversies  l>etween  the  representatives  of  appel- 
lant and  superintendent  of  appellee,  consuming  at  least  six 
weeks  of  the  time,  and  that  other  delaya  resulted  from  dif- 
ferent causes  for  which  appellant  was  not  to  blame.  Ap- 
pellant quit  work  upon  the  building  the  Slst  of  May,  and 
did  not  resume  work  until  the  fore  part  of  July.  The  rea- 
sons assigned  for  quitting  work  at  this  time  are  that  a  con- 
troverey  arose  with  reference  to  extra  work;  that  appellee's 
superintendent  refused  to  give  written  orders  for  extras  as 
provided  by  the  contract ;  that  brick  shipped  had  not  been 
approved  by  the  architect;  tbat  some  crushed  stone  takeu 
on  the  ground  by  appellant  had  been  rejected  by  appellee's 
superintendent;  that  its  officers  refused  to  submit  mattvs 
for  decision  to  the  architect,  but  insisted  that  Its  superin- 
tendent was  competent  to  pass  upon  the  matter.  The  bd- 
perintendent  testified  that  nothing  was  said  to  him  by  fte 
representatives  of  appellant  about  quitting  work,  and  tbe 


Sept.  1917]  Schmidt  Bros.  v.  Bayuond  Y.  M.  O.  A.  1313 

officers  ot  appellee  were  not  previously  advised  of  appel- 
lant's intention,  or  the  purpose  for  which  it  ceased  work  at 
this  time. 

It  appeara  from  the  evidence  that  there  was  a  contro- 
v«rB;  with  reference  to  a  carload  of  crnshed  rock,  and  also 
some  brick ;  that  «ome  inferior  material  had  been  wrought 
into  the  building.  The  matters  in  dispute  were  finatlj  sub- 
mitted to  the  architect,  who  decided  that  appellee's  super- 
iDtendent  was  right  as  to  the  crushed  rock,  and  that  appel- 
lant was  seeking  to  use  inferior  brick  in  the  structure;  and 
required  appellant  to  remove  clay  from  the  crushed  rock, 
and  condemned  some  of  the  brick  that  it  was  seeking  to 
build  into  the  structure.  There  was  also  some  controversy 
from  time  to  time  in  regard  to  certain  materials  furnished 
and  labor  performed  by  appellant,  for  which  it  claimed  pay 
as  extras.  The  evidence  shows  that  the  members  of  appel- 
lant construction  company  were  experienced  contractors 
and  builders,  necessarily  thoroughly  familiar  with  the  plans 
and  specifications  of  the  architect,  knew  and  understood 
the  bind  and  character  of  the  material  required  for  the 
structure  in  question,  and  could  not  have  been  ignorant  of 
the  fact  that  the  crushed  rock  and  some  of  the  brick  used 
prior  thereto  and  on  the  ground  May  Slst  for  use  were  not 
such  as  were  required  by  the  specifications. 

It  ia  doubtful  whether  the  controversy  over  the  matters 
above  referred  to  required  appellee,  under  the  contract,  to 
submit  same  to  the  architect  for  decision.  In  any  event,  in 
so  far  as  the  same  related  to  the  brick  and  crushed  rock, 
it  was  quite  clear  that  the  decision  of  the  architect  was  not 
necessary.  The  contract  provided  that  Mr.  Emmett  should 
act  as  superintendent  of  tbe  work  on  the  building,  for  ap- 
pellee, and  he  had  the  right  to  forbid  tbe  use  of  material 
in  the  building  which,  it  was  patent,  was  not  as  specified  by 
the  architect.  So  far  as  the  controversy  related  to  pav 
for  certain  extrns,  the  work  was  not  far  advanced  upon 
Vol.  ISO  lA.— 83 
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tbe  building,  and  there  was  no  apparent  reason  wh;  thp 
same  Bhould  be  suspended  or  abandoned  on  account  thereof. 
Tbis  was  a  matter  that  could  well  have  been  settled  at  anj 
time  in  the  future.  Tbe  record  fails  to  disclose  facts  which 
justified  appellant  in  easpendiog  work  at  the  time  in  que* 
tion,  BO  that,  unless  the  time  for  completing  tbe  bailding 
was  extended  b;  agreement,  appellant  was  in  default  b; 
failing  to  complete  the  building  on  or  before  Novembw  Ist 
We  cannot  find,  under  the  evidence,  that  tbe  officers  of  ap- 
pellee agreed  to  extend  the  time  for  the  completion  of  the 
building.  On  the  contrary,  it  appears  from  the  endence 
that  the  representatives  of  appellee  declined  to  enter  into  an 
agreement  to  extend  the  time,  giving  as  one  reason  that  auch 
extension  would  avoid  the  bond  given  by  tbe  contractor  to 
secure  the  faithful  performance  of  the  terms  of  the  con- 
tract. Being  in  default,  appellant  waa  not  in  a  position 
on  November  19th  to  rescind  the  contract  on  account  of 
the  failure  of  appellee  to  make  strict  payments  in  accord- 
ance with  the  terms  of  its  contract.  Furthermore,  appe- 
lant had  no  right,  under  its  contract,  to  demand  that  month- 
ly estimates  as  to  tbe  work  and  labor  performed  and  mate- 
rials furnished  be  made  by  the  architects,  or  that  its  esti- 
mates be  accepted,  for  the  reason  tbat  the  contract  pro- 
vided that  the  estimates  were  to  be  made  by  Mr.  Emmett, 
superintendent ;  nor  had  it  a  right  to  demand  payment  for 
extras  to  which  it  was  not  entitled,  as  a  condition  prece- 
dent to  its  continuing  the  woi^  after  it  should  have  beat 
completed. 

Mr.  M.  W.  Ellis,  called  as  a  witness  on  behalf  of  appd- 
lee,  testified  that  he  was  present  at  a  meeting  of  the  offi- 
cers of  appellee,  after  work  was  suspended  the  first  time, 
at  which  several  representatives  of  appellant  were  present 
and  that  Mr.  Young,  as  spokesman,  stated  that  appellant 
would  proceed  with  the  building  if  appellee  wouid  allow 
the  payment  claimed  as  extras  for  excavating,  approve  tbt 
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bailding  as  far  as  completed,  discharge  Mr.  Emmett  as  su- 
perintendent, pay  it  for  work  done  up  to  that  time,  waive 
the  provision  of  the  contract  for  $15  per  day  liquidated  dam- 
ages for  each  day  after  Kovember  Ist  that  the  building  re- 
mained uncompleted,  and  permit  the  architect  to  pass  upon 
all  questions,  instead  of  the  superintendent;  so  that,  appar 
ently,  the  demands  and  conduct  of  appellant,  commencing 
shortly  after  work  began,  were  not  calculated  to  inspire  con- 
fldence  on  the  part  of  the  officers  of  appellee,  but  rather  in- 
dicated a  disposition  to  avoid  carrying  out  strictly  the  terma 
of  its  contract.  However,  it  is  claimed  by  appellant  that, 
at  or  about  the  time  it  resumed  work  in  July,  a  tacit  agree- . 
meut  was  made  with  the  officers  of  appellee  that  the  time 
would  be  extended  for  six  weeks.  This  is  specifically  de- 
nied by  all  of  the  oflScera  named. 

It  is  not  contended  that  appellant  did  not  have  a  right, 
under  its  contract  and  upon  complying  therewith,  to  de- 
mand payment  of  the  monthly  installments  in  strict  accord- 
ance with  its  provisions;  but,  at  the  time  it  quit  work,  ac- 
cording to  reasons  assigned  therefor  by  its  attorney,  it  was 
not  aI6ne  because  of  the  failure  to  pay  the  installments  that 
it  abandoned  the  work,  but  because  it  apparently  desired  to 
coerce  appellee  to  pay  it  a  sum  of  money  not  due,  and  ob- 
tain terms  more  beneficial  than  those  expressed  in  its  con- 
tract. It  had  agreed  to  carry  out  the  contract  according 
to  its  true  spirit,  meaning  and  intent,  and  to  do  the  work  to 
the  full  and  complete  satisfaction  of  appellee's  superin- 
tendent. This  it  did  not  do.  No  evidence  was  offered  to 
show  that  appellee's  superintendent  was  unfair  or  unrea- 
sonable in  what  he  did  to  have  the  building  constructed 
out  of  the  material  specified  and  according  to  the  plans  of 
the  architect. 

It  is  our  conclusion  that  the  lower  court  was  right  in 
its  holding  that  appellant  did  not  excuse  its  failure  to  com- 
plete the  building  by  the  time  specified  in  its  contract. 
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II.     Evidence  was  offered  on  the  part 
2.  Co^nmiCTB:  ,  ,.,..,  ... 

resciBBioD  ADd  of  appellaDT,  for  the  purpose  of  Bhowine 
"^nS""""*  that  the  building  should  have  been  complet 
Hght'oV  ^^  ^^  *  much  less  cost  than  waa  expended  by 

owner.  appellee   in   completing  same.    W.  J.  Zit- 

terall,  who  had  had  22  years'  experience  as  a  general  con- 
tractor, testified  that  he  made  an  estimate  of  the  cost  of  com- 
pleting the  building,  and  found  that  it  could  be  completed 
for  f  16,631.  Adolph  Proskauer,  architect  and  civil  engioeer, 
with  14  years'  experience,  testified  that,  according  to  his 
estimate,  it  could  have  been  completed  for  $13,938.26;  wliile 
W,  L.  Maxson,  another  experienced  contractor,  offered,  it  is 
claimed,  to  furnish  all  labor  and  materials  necessary  to  com- 
plete the  building  for  the  sum  of  |16,500.  On  behalf  of  ap- 
pellee, it  is  claimed  that  the  latter  declined  to  enter  into 
a  contract  guaranteeing  to  complete  the  building  for  the 
estimated  amount.  The  testimony  offered  on  behalf  of  ap- 
pellee fixed  the  cost  of  completing  the  building  at 
$23,561.22.  Appellant  contends  that  this  amount  Is  grossly 
excessive,  and  includes  certain  specific  items  not  properly 
allowable  as  expense  against  it. 

The  court  allowed  appellant  the  full  amount  of  the  con- 
tract price,  plus  $1,410.50  allowed  as  extras,  or  a  total  of 
$57,884.50,  charging  against  this  sum  the  amount  paid, 
$22,009.15,  damages  amounting  to  $2,925,  cost  of  complet- 
ing building,  $23,561.22,  and  rendering  judgment  for  the 
balance  dne  plaintiff,  $9,389.13,  with  interest  thereon  at  6 
per  cent  from  July  20,  1911,  to  the  date  possession  of  the 
building  was  surrendered  to,  and  received  by,  the  owner, 
amounting  to  $1,583.63,  making  the  total  amount  due,  for 
which  judgment  was  entered,  $10,972.76.  Several  anbcon- 
tractora  filed  liens  and  intervened  in  this  suit.  The  court 
found  the  aggregate  of  their  claims,  with  costs  taxed,  to  be 
$12,622.97,  and  entered  judgment  upon  each  respective 
clai:;i   for  tlie  amount  due,  and  decreed  that   the  amount 
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found  d«e  appellant  be  first  applied  to  the  payment  of  the 
claims  of  the  intervening  snboontractors.  The  contract 
contained  no  provision  respecting  the  completion  of  the 
building  in  case  of  the  failure  of  the  contractor  to  complete 
the  same.  Under  these  circumstances,  appellee  bad  the 
right  to  complete  the  building  and  charge  the  reasonable 
coat  and  expense  thereof  to  appellant.  That  this  is  the  trne 
mle  seems  to  he  conceded,  but  see  Page  d  Son  v.  Qrant,  127 
Iowa  248  J  Ludotcici  Caladon  Co.  v.  Independent  School 
District,  169  Iowa  669. 

Appellant  undertook  to  show  that,  before  its  aban- 
donment of  the  contract,  it  had  paid  out  for  labor  on  the 
building,  fl6,082,  for  material,  fl6,500,  miscellaneous  ex- 
pense, $1,815 ;  that  it  still  owed  subcontractors  about 
|12,00n,  and  was  entitled  to  be  paid  for  extras  in  the  sum 
of  $5,130.81.  Appellee  submitted  a  full  and  complete  item- 
ized statement  of  all  labor  and  material  going  to  make  np 
the  amount  claimed  to  have  been  expended  bj  it  in  complet- 
ing the  building.  Appellant  has  failed  to  point  out  that 
any  material  was  used  or  charged  that  was  not  necessary 
to  complete  the  building  according  to  the  plans  and  speci- 
fications, but  it  is  claimed  that  an  unreasonable  time  was 
occupied  in  doing  the  work,  and  that  labor  was  employed 
by  the  day  instead  of  by  contract;  that  it  could  have  been 
done  cheaper  by  contract,  and  should  have  been  done  for 
less  money. 

Appellant  having  abandoned  the  contract,  appellee  was 
not  required  to  submit  the  cost  of  completing  the  structure 
to  competitive  bidders,  nor  to  complete  the  same  at  the  low- 
eat  possible  cost,  but  had  the  right  to  expend  such  sum  for 
labor  and  material  as  was  fairly  and  reasonably  necessary 
to  complete  the  structure  in  accordance  with  the  contract 
and  the  plans  and  specifications  of  the  architect.  It  is  not 
shown  that  appellee  did  not  expend  upon  the  building  the 
amount  claimed.    Counsel   for  appellant,   though   several 


1318  Schmidt  Bros.  t.  Raymond  Y.  M.  C.  A.  [180  Iowa 

times  requested  to  do  so,  failed  to  produce  or  offer  in  evi- 
dence all  vouchers  which  it  claimed  to  possess,  showing  ex- 
penses incurred  for  labor  and  other  items.  However,  the 
amount  claimed  to  have  been  expended,  added  to  the  ex- 
pense incurred  by  appellee  in  completing  the  building,  great- 
ly exceeded  the  contract  price.  This,  however,  may  tend  bh 
well  to  show  that  appellant  engaged  to  erect  the  building 
for  an  inadequate  price— that  it  was  mistaken  as  to  the 
amount  actnally  expended  by  it — as  that  the  cost  to  appellee 
of  completing  the  building  was  excessive. 

Specific  items  allowed  by  the  trial  conrt  to  which  onr 
attention  is  called  by  appellant  are:  |207.65,  expense  of  jan- 
itor; $150  per  month  allowed  the  secretary  of  defendant 
daring  the  time  the  building  was  being  completed;  and  96 
per  day  paid  Emmett  as  superintendent.  The  testimony 
is  that  the  janitor  was  kept  busy  at  odd  jobs  by  the  super- 
intendent; that  defendant's  secretary  kept  the  books  of  ac- 
count showing  all  expenditures  made  by  appellee  in  complet- 
ing the  building,  tbe  time  of  the  workmen,  and  the  rate  al- 
lowe<l  per  hour  for  each.  He  also  kept  an  aceoimt  of  money 
received  from  the  sale  of  certain  material  that  was  on  the 
premises  when  appellee  took  possession,  and  that  was  after- 
ward sold  by  it,  for  whicli  appellant  was  given  credit  Orig- 
inally, appellee's  superintendent  was  paid  by  it;  but,  after 
the  abandonment  of  the  work  by  appellant,  he  took  charge 
of  the  work  of  completing  tbe  building.  That  it  was  neces- 
sary to  have  a  superintendent  for  this  purpose  will  not  be 
denied.  It  does  not  appear  that  the  amount  paid  the  par- 
ties named  was  unreasonable,  and,  therefore,  it  was  prop- 
erly charged  against  appellant  by  the  eourt. 

III.  Appellant  also  complains  of  the  allowance  made 
by  the  court  as  damages.  The  allowance  was  in  accordance 
with  the  provisions  of  the  contract.     It  seems  to  be  «»- 
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ceded  that  the  case  is  one  in  which  the  lueaBure  of  damages 
provided  by  the  contract  should  be  applied.  In  view  of 
what  has  been  said  above,  the  conclusion  follows  that  the 
araonnt  allowed  by  the  court  is  fully  justified  by  the  evi- 
dence and  should  stand. 

IV,  The  only  remaining  question  relates  to  the  matter 
of  extras.  This  question  involves  n  technical  construction 
and  interpretation  of  the  plans  and  specifications  of  the 
architect.  We  have  gone  over  the  evidence  r^arding  each 
of  the  several  items  and  checked  the  same  with  the  finding 
of  the  trial  court  in  detail.  Some  eighteen  days  were  occu- 
pied in  the  trial  of  this  case.  The  court  saw  the  witnesses 
and  beard  the  testimony,  held  the  matter  nnder  advisement 
for  several  months,  and  we  ore  not  disposed  to  interfere 
with  its  finding.  Much  careful  and  patient  consideration 
was  evidently  given  the  facts  by  the  court,  and  the  conclu- 
sion reached  is  fully  justified  by  the  evidence.  Upon  an 
examination  of  the  whole  record,  we  reach  the  same  conclu- 
sion. 

For  the  reasons  pointed  out,  the  judgment  of  the  lower 
court  is^Affirmed, 

Gavnob,  C.  J.,  Weaver  and  Trbston,  JJ.,  concur. 


Thomas  Soiiultz,  Appellant,  v,  PEEcr  Stare,  Appellee. 

AFFEAL  AND  ESBOB:      QuesUons  of  Fact,  Etc.— Oonfllutint!  Evi- 

1  dence.    A  verdict  on  fair  conflict  of  evidence  la  coaclualve  on 
appeal  on  the  fact  questions  involved. 

TEIAI>;      iDstnictlana — Objections  cmd  Exceptions— Waiver.    Failure 

2  to  except  to  instructions  as  required  by  Section  3705-a,  Code 
Supplement,  1913,  precludes  review  of  Instructions  on  appeal. 

TBXAIi:     Instiuctions — Bequests  Otherwise  Covered.    Error  maf  not 

3  be  l>ased  on  the  refusal  to  give  Instructions  which  are  other- 
wise substantial  I;  covered  by  the  court's  charge. 
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NSaLIQEKOE:     Froxlm&t«  Caum— Wlint  N«gliEence  P«  Ba  I>  bi- 

4  material.  The  doing  of  that  which  la  aegllEence  per  se  becomes 
immBterlal  when  In  no  wise  the  cauae  of  an  accident  So  held 
where  the  court  refuied  to  receive  evidence  to  show  that  de- 
fendant's motor  cycle  was  not  equipped  with  horn,  bell  or  oUier 
warning  device,  as  required  by  Section  ISTl-mlT,  Code  Supple- 
ment, 1913,  and  alao  reluaed  to  Inatnict  relative  thereto,  be- 
cause, concededly.  both  parties  were  fully  aware  of  the  presence 
of  the  other  at  a  time  long  anterior  to  the  coUlelon. 

AFFEAIi  AND  EBBOB:  Harmless  Error — More  Favorable  Imtmc- 
6  tlon  Than  Bequested.  It  la  hermlese  error  to  refuee  a  correct 
Instruction  which  is  leas  favorable  to  the  one  requeatlDg  it  than 
one  given  by  the  court  on  its  own  motion.  So  held  where  the 
court  refused  to  Instruct  that  a  presumption  ol  negligence  arose 
from  the  operation  of  a  motor  cycle  at  a  speed  greater  than  !5 
miles  per  hour,  but  on  Its  own  motion  instructed  that  the  Jury 
might.  In  view  of  an  ordinance,  And  defendant  negligent  It  he 
was  traveling  15  miles  per  hour. 

WITNESSES:  Examination — Oroas-Examlnatlon— Dtscretton     af 

6  Oonit.  Principle  recognized  that,  on  appeal,  the  discretion  of 
the  trial  court  as  to  the  wmnner  and  extent  of  croas^xani na- 
tion will  rarely  l>e  overturned. 

APFEAZi  AND  EBBOB:      Bevlew,  Scope  of— Undne  Oroa-ExiiBlBa- 

7  tlon — Absence  of  Adequate  Becoid.  The  court,  on  appeal,  can- 
not say  that  undue  croas-examinatlon  waa  permitted  OQ  a  cer- 
tain matter  when  complainant  concedes  that  said  matter  was 
touched  upon  to  some  extent  In  the  direct  examination,  bat 
fails  to  present  the  record  relative  thereto  ao  that  the  court 
may  be  able  to  Judge  whether  the  cross-examination  was  undae. 

AFFEAIi  AND  EBBOE:       Harmless  Error—Im^oper  Exclusion  at 

5  Evidence  on  Damages — Verdict  For  Defendant.  Improper  ex- 
clusion of  evidence  bearing  upon  the  amotmt  of  damages  be- 
comes quite  harmleas  when  the  Jury  Qnds  that  plaintiff  has  no 

cause  of  action. 

ETIDENOE:        Opinion     Evidence— Conclusions— Bate    Of    ^ted. 
9    Whether  an  object  was  moving  slowly  or  rapidly  Is  an  allow- 
able conclusion — the  best  that  can  be  had  under  the  clrcnm- 


WITNESSES:      Examination — Questions — Indefinite  QneatlDni.   One 
10     ma?  not  complain  of  the  exclusion  of  a  question  IndeSnite  in 
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tact,  when  he  (&lled  to  comply  with  th«  Implied  auggestloo  of 
the  court  that  the  qiiestlon  be  made  definite. 

EVIDENCE:  Belerancy,  MaterlsJItr  And  Oompetency— Neglfsence — 
11  Imnuterlal  Oostom,  Etc.  Whether  an  ordinary  motor  cycle  waa 
adaptable  to  the  carrying  of  more  than  two  paaaen^ra,  and 
the  custom  relative  to  more  than  one  person's  riding  thereon, 
la  wholly  Immaterial  in  defense  of  an  acUon  for  the  negligent 
operation  of  such  a  Tehlcle. 

Appeal  from  Floyd  District  Court, — C.  H.  Kkllby,  Judge. 

UoNDAT,  Sbftbmbeb  24,  1917. 

Action  for  damages  resulting  from  the  alleged  negli- 
gence of  defendant  in  operating  a  motor  cycle.  Trial  to  a 
jury.  Verdict  and  judgment  in  favor  of  defendant.  Plain- 
tiff appeals. — Affirmed. 

J.  S.  Lloyd  and  Frank  Lingenfelder,  for  appellant. 

H.  J.  Fitzgerald,  for  appellee. 

Stevens,  J. — This  is  an  action  for  damages  claimed  to 
have  resulted  to  plaintiff  from  a  collision  of  his  bicycle  with 
the  motor  cycle  of  defendant.  The  accident  occurred  at  the 
Intersection  of  Kelly  and  Brantingham  Streets  in  Charles 
City,  Iowa,  The  negligence  charged  is  that  the  defendant 
was,  at  the  time,  operating  his  motor  cycle  at  a  high  and 
dangerous  rate  of  speed,  and  iu  a  careless,  reckless  and  im- 
prudent manner,  and  in  excess  of  the  speed  limit  prescribed 
by  the  ordinances  of  Charles  City ;  and  that  he  failed  to  have 
the  same  eqnipped  with  proper  horn  or  bell,  and  to  sound  a 
signal  or  give  warning  of  his  approach.  Plaintiff  was  rid- 
ing a  bicycle  on  Brantingham  Street,  going  south,  and  he 
claims  that,  while  in  the  exercise  of  due  care  upon  bis  part, 
defendant  ran  hia  motor  cycle  into  the  bicycle,  throwing 
plaintiff  upon  the  ground  in  such  a  manner  as  to  fracture 
his  arm  and  to  inflict  severe  and  painful  injuries  upon  the 
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muscles  of  his  hip,  on  account  of  which  he  suffered  and  wili 
continue  to  suffer  great  pain  and  loss  of  time,  and  that  he 
has  incurred  large  expense  for  medical  services. 

The  ordinances  of  Charles  City  were  offered  in  evidence, 
and  fix  the  maximam  speed  for  motor  cycles  in  said  city  at 
15  miles  per  hour,  and  upon  Main  Street  at  10  miles  per 
hour.  At  ^he  time  of  the  accident,  defendant  was  going 
east  on  Kelly  Street,  approaching  the  intersection  of  said 
street  with  Brantingham  Street.  Plaintiff  testified  tbat, 
when  he  first  observed  the  motor  cycle  approaching,  it  vas 
a  block  and  across  one  street  from  the  intersection  of  Kelly 
and  Brantingham  Streets;  that  he  attempted  to  cross  Baid 
intersection  at  about  10  or  12  miles  an  hour;  that  defend^ 
ant's  motor  cycle  was  being  operated  at  a  rate  of  speed  be- 
tween 35  and  40  miles  per  hour;  and  that,  when  he  reached 
a  point  about  45  feet  west  of  plaintiff,  he  changed  his  coarse 
as  he  approached  him,  and  then  turned  south  to  the  curb- 
ing. 

From  the  abstract  of  plaintiff's  testimony,  we  quote  the 
following:  , 

"lie  turned  right  south  to  the  curbing,  and  when  I  paw 
that  he  turned  that  way  toward  the  curbing,  I  aimed  to  see 
if  I  could  make  the  turn  and  get  in  a  little  pocket  there 
that  would  let  him  go  by;  but  be  got  me.  I  did  not  have 
time.  The  collisinn  was  south  of  the  course  Starr  had  been 
traveling  and  east  of  the  course  that  I  had  been  traveling. 
and  was  6  or  8  feet  west  of  the  southwest  corner  of  the  in- 
tersection." 

Plaintiff  further  claimed  that  the  motor  cycle  gained 
speed  a.^  it  approached  him.  This  claim  is  borne  out  by  the 
testimony  of  defendant.  It  further  appears  from  the  evi- 
dence that  a  man  was  sitting  on  the  gasoline  tank  in  front 
of  defendant  on  his  motor  cycle,  with  his  feet  hanging 
down  and  reaching  within  a  few  inches  of  the  ground. 

The  defendant's  version  of  the  accident,  in  substance. 
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wae  that  be  wad  riding  a  Harlej-Davidsoo  motor  cycle,  go- 
ing east  on  Kel);  Street,  4  or  6  feet  from  the  sooth  curb- 
ing at  approximately  6  or  8  miles  per  hour ;  that  plaintiff 
came  down  Brantingbam  Street  at  about  the  same  speed; 
that  be  hesitated  on  Kelly  Street  about  10  feet  over  the 
crossing;  that  at  this  time  defendant  was  back  20  or  30  feet 
from  the  crossing;  that,  when  plaintiff  hesitated,  be  threw 
in  bis  clutch  to  go  ahead;  that  when  be  threw  in  the  clutch 
the  speed  of  the  machine  gradually  increased ;  that  plaintiff 
«wong  bis  wheel  around  as  if  going  east ;  that,  in  attempting 
to  avoid  the  collision,  the  bind  wheel  of  the  bicycle  was 
struck  by  the  motor  cycle,  and  the  rim  of  the  back  wheel  of 
the  bicycle  and  some  of  the  spokes  were  broken  out,  plaintiff 
was  thrown  upon  the  ground,  and,  the  evidence  shows,  suf- 
fered a  fracture  of  his  wrist,  and  other  painful  injuries. 
Omitting  many  details,  the  alwve  is  a  substantial  statement 
of  the  respective  claims  of  the  parties. 

Thi3  case  has  been  twice  tried  in  the  court  below.  The 
first  trial  resulted  in  a  verdict  for  plaintiff  in  the  sum  of 
Jl,  and  tbe  second  in  favor  of  the  defendant  The  record 
does  not  disclose  tbe  ground  upon  which  a  new  trial  was 
granted  defendant  after  the  first  trial.  Thirty-five  alleged 
errors  are  complained  of  by  counsel  for  appellant,  most  of 
which  relate  to  the  admission  or  exclusion  of  evidence. 
Some  complaint,  however,  is  made  of  the  instructions  given 
to  the  jury  by  the  court  upon  its  own  motion,  of  the  refusal 
to  give  several  requested  instructions,  aud  of  misconduct 
upon  the  part  of  counsel  for  defendant  in  tbe  examination 
and  croas-examiuation  of  witnesses. 

The  first  errors  complained  of  are  that 
*'  RMoa^  qii«-      fhe  verdict  is  contrary  to  the  law  and  is  not 
li?f  ctmnict-      sustained  by  the  evidence.    The  evidence  is 
g  er  ence.       ^^^^  conflicting.    Botb  plaintiff  and  defend- 
ant attempted  to  sustain  their  respective  theories  of  tbe 
collision  and  consequent  injuries.    We  cannot  say,  however, 


1324  ScHULTz  V.  Stabb.  [180  lova 

tbat  the  rerdict  is  not  sustained  by  the  evidence,  and  ffaere 
is  nothing  to  show  that  it  was  the  result  of  passion  or  prej- 
udice on  the  part  of  the  jury.  The  evidence  was  in  Condict, 
and  it  has  often  been  held  by  this  coart  that  a  verdict  ren- 
dered on  conflicting  evidence  is  conclusive  on  appeal.  Mitch- 
eU  V.  Chicago,  R.  1.  d  Pac.  R.  Co.,  138  Iowa  283 ;  Kopecky  r. 
Benish,  138  Iowa  362;  Knapp  v.  Brotherhood  of  Amerioan 
Yeoman,  li9  Iowa  137;  RockioeU  v.  KetcJmm,  149  Iowa  507; 
Bank  of  Latham  v.  MiUigan,  140  Iowa  2B1. 

II.    No  exceptions  were  taken  to  the 
court's  instructions  aa  required  by  Section 


and  they  cannot  be  reviewed  by  this  court. 
Ride  V.  Carey,  178  Iowa  184;  San«(m  v.  City  of  Anamota, 
177  Iowa  101. 

III.  Proper  exceptions  were  preBeired 
••  ?)^*^-  '""         to  the  refusal  of  the  court  to  eive  certain 

nmctlona :   re-  "^ 

«Sn"c.J'»?]S.  requested  instructions.  Plaintiff  requested 
the  court  to  instruct  the  jury  that  the  ope^ 
atiou  of  a  motor  cycle  upon  the  street  in  question  at  a 
greater  rate  of  speed  than  15  miles  per  hour  would  consti- 
tute negligence.  The  instruction  was  refused,  but  the  court 
instructed  the  jury  that,  if  it  found  that  at  the  time  of  de 
injury  the  defendant  was  operating  his  motor  cycle  at  a  rate 
of  speed  in  excess  of  that  permitttid  by  the  city  ordinance, 
same  would  constitute  negligence.  We  think  the  instruc- 
tion given  by  the  court  sufficiently  covered  the  point,  and 
that  the  refusal  to  give  the  requested  instruction  was  not 
error.  It  will  be  presumed  that  the  jury  followed  the  evi- 
dence. 

IV.  Plaintiff  sought  to  show     in  evi- 

4.  Neoliokncr: 

proriioaie  (lencc  that  the  motor  cycle  of  defendant  was 

pw^'if^S  not   properly   equipped   with   horn,   bell  or 

immateriBi.  other  Signaling  device,  and  that  no  signal 

was  given  of  his  approach,  preceding    tbe    colUsion.    Tbe 
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court  BUBtained  the  objection  of  defeodant  to  this  testimonf , 
and  refused  to  give  iDstrnctioo  No.  2,  requested  by  plain- 
tiff, to  the  effect  that  it  was  the  duty  of  defendant  to  have 
his  motor  cycle  equipped  with  a  suitable  bell,  horn  or  oth- 
er device  for  signaling,  and  to  use  the  same  upon  approach- 
ing an  intersection  or  crossroad,  and  that  the  failure  to 
have  the  same  so  equipped  therewith  or  to  use  the  same 
would  constitute  negligence. 

Section  1571-ml7  of  the  Supplement  to  the  Code,  1913, 
requires  motor  vehicles  to  be  equipped  substantially  as  set 
forth  in  the  requested  instruction,  but  appellant  testified 
that  he  saw  defendant  approaching  on  his  motor  cycle  more 
than  a  block  away,  and  observed  the  movementa  thereof  from 
that  time  until  the  collifiiou  occurred.  The  court  held,  in 
excluding  the  evidence  offered  by  appellant,  that  it  was  im- 
material whether  the  motor  vehicle  was  equipped  as  re- 
quired by  statute,  or  signal  given,  for  the  reason  that  the 
failure  to  have  the  same  so  equipped  or  to  signal  was  in  no 
wise  the  cause  of  the  injury  complained  of;  that  is,  that 
every  purpose  of  a  signal  was  met  by  the  fact  that  plain- 
tiff saw  the  motor  vehicle  at  so  great  a  distance  that  the  giv- 
ing of  a  signal  would  not  have  availed  to  prevent  the  injury, 
and  the  failure  to  give  the  same  doubtless  in  no  wise  cou' 
tributed  thereto.  We  tbink  that,  under  the  facts  disclosed, 
the  exclusion  of  the  testimony  and  the  refusal  to  give  the  in- 
struction, if  erroneous,  was  without  prejudice. 

The  reasons  above  given  dispose  of  the  assignment  of 

alleged  error  on  account  of  the  refusal  of  the  court  to  give 

Instruction  No.  3. 

V,    Appellant  also  requested  the  court 

5.  ApriAL  *KD        to  instruct  the  jury  as  follows: 
EKBOB :  liarm-  "^ 

ft^jrawe'to-'"^  "If  you  find  from  the  evidence  in  this 

S^MtS."'"'     '^*'8e  that  the  defendant,  Percy  Starr,  was 

operating  a  motor  vehicle  on  a  public  high* 

way  at  the  time  of  the  injury  in  question,  and  further  find 
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that  the  defendant,  Percy  Starr,  was  running  at  a  rate  of 
speed  in  excess  of  twenty-five  (25)  miles  an  hour,  that  fact 
would  be  presumptive  evidence  of  driving  at  a  rate  of  speed 
which  is  not  careful  or  prudent  in  case  of  injury  to  the  per 
■son  or  property  of  others." 

The  instruction  was  proper ;  but  was  tbe  refusal  to  gm 
the  same  prejudicial  to  appellant?  The  question  of  defend- 
ant's negligence  was  submitted  to  the  jury  by  the  court  in 
a  proper  instruction.  It  was  told  that,  if  plaintiff  was  op- 
erating his  motor  vehicle  at  a  rate  of  speed  in  excess  of  that 
permitted  by  the  ordinance  of  the  city,  which,  as  above 
stated,  was  15  miles  per  bour,  saine  would  be  n^iigeoce. 
The  jury  found  the  facts  in  favor  of  the  defendant,  wbel' 
upon  the  ground  that  defendant  was  not  negligent  in  the 
operation  of  his  motor  cycle,  either  in  the  manner  of  operat- 
ing same  or  the  spei'd  at  which  same  was  being  operated, 
or  beciui^e  plaintiff  was  guilty  of  contributory  negligence, 
is  not  shown.  In  any  event,  in  view  of  the  verdict  of  tbe 
jury,  we  do  not  think  the  refusal  to  give  the  instructions 
was  prejudicial.  The  court's  iiisiructions  permitted  the 
jury  to  iind  the  defendant  negligoni  if  it  appeared  from  the 
evidence  that  he  was  operating  bis  machine  at  a  rate  o' 
speed  in  excess  of  15  miles  an  hour.  Had  -the  instruction 
been  given,  plaintiff  could  not  have  been  aided  thereby. 

VI.     There  is  possibly   some  merit  in 

6.  Witnesses  : 

eiamination;       appellant's  contention  that  counsel  for  de- 
rretion^'S  defendant  was  somewhat  harsh  in  the  cross- 

"•""■  examination  of  plaintiff.     It  ia  claimed  that 

he  repeated  the  answers  of  the  witness  in  a  sneering,  sar 
castic  and  mocking  manner,  greatly  to  plaintiff's  prejudice. 
The  language  of  counsel  appearing  in  the  record,  however, 
does  not  bear  out  this  claim.  The  manner  of  counsel  at  the 
time  of  using  the  language,  of  course,  does  not  appear,  bat 
frequent  objection  was  made  thereto  and  often  overruled  by 
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the  conrt.  The  extent  of  the  subject  matter  and  manner 
of  croBS^xamination  of  a  witness  are  matters  to  be  con- 
trolled largely  in  the  discretion  of  the  trial  court,  and  will 
rarely  be  interfered  with  on  appeal.  Baker  v.  Mathew,  137 
Iowa  410;  Nolan  v.  Olynn,  163  Iowa  146;  McBride  v.  Mi> 
Bride,  142  Iowa  169;  Brackey  v.  Brackey,  151  Iowa  99. 
,   .  VII,    Defendant's    counsel    went    into 

"w"boow  considerable  detail  upon  cross-examination 
er«*eMmina-  regarding  a  conversation  between  himself 
S'aie^Mto™  and  plaintiff  in  which  the  matter  of  a  com- 
""  promise  and  settlement  and  other  mattera 

relating  to  the  merits  of  the  ease  were  diseiisaed.  The  the- 
ory upon  which  the  court  permitted  the  cross-examination 
to  proceed  was  that  connsel  was  inquiring  abont  a  conver- 
sation gone  into  by  plaintiff  in  chief,  and  that  he  was  en- 
titled to  the  whole  conversation.  An  exainination  of  the 
abstract  fails  to  disclose  the  evidence  of  the  witness  in  chief 
upon  this  point,  bat  it  appears  to  be  conceded  by  counsel 
for  appellant  that  there  was  some  testimony  elicited  from 
plaintiff  regarding  the  conversation  of  which  the  matters 
complained  of  were  a  part.  In  the  absence  of  the  evidence 
in  chief,  we  are  unable  to  say  that  the  court  committed  re- 
versible error  in  permitting  the  examiniition  of  the  wit- 
ness to  proceed,  as  shown  by  the  record.  It  ie,  of  course, 
well  understood  that  offers  of  compromise  or  settlement  are 
not  ordinarily  admissible  in  evidence,  but,  without  the 
whole  record  before  us,  we  cannot  say  that  the  court  com- 
mitted error  in  the  ruling  complained  of, 

VIII.    Objection     was     sustained     to 

*■  «/"?■  hfm-     questions  propounded  to  the  wife  of  appel- 

im^to^'m-       lant  regarding  complaints  made  by  him  of 

evident  °on        pain  in  his  shoulder  and  other  parts  of  his 

diet  for  do-  body.  The  ruling  waa  contrary  to  the  hold- 
feudanl'. 

.  ing  in  Keyea  v.  City   of    Cedar   FaUa,  107 

Iowa  609,  but,  in  view  of  the  verdict  of  the  jury,  was  clearly 


:     CODClD- 
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without  prejudice  to  appellant.  The  evidence  admitted  hj 
ttie  court  left  no  doubt  that  appellant  suffered  severe  and 
painful  injuries,— -indeed,  sach  as  would  have  justified  the 
jury  in  returning  a  verdict  in  a  substantial  amount,  had  it 
found  in  his  favor.  The  evidence  excluded  went  only  to 
the  amount  of  damages. 

IX.  Objection  to  the  form  of  the  qnes- 
^'  ppi'^SS^'eTi-  t'OD  and  that  same  was  incompetent  and  im- 
V  T^'^ot  proper  was  sustained  to  the  following  inter 
rogatory  propounded  b;  coaasel  for  appel- 
lant to  a  witness,  relative  to  the  speed  at  which  appellee 
WflB  operating  the  motor  cycle  immediately  before  the  acei- 
dest:  "Btate  whether  or  not  Mr.  Starr  appeared  to  be  go- 
ing fast  or  slow,  in  your  judgment."  Objection  was  also 
sastaioed  upon  the  same  ground  to  the  following  qnea- 
tion:  "How  did  he  come?"  The  court,  in  ruling  upon 
the  last  objection,  said :  "Well,  the  question  is  indefinite,  as 
it  now  stands."  No  further  questions  upon  thia  point 
were  propounded  to  the  witness.  The  first  qnestion  is  not 
materially  different  from  the  line  of  examination  held  prop 
er  in  Payne  v.  Waterloo,  C.  F.  rf  N.  R.  Co.,  163  Iowa  *46, 
and  the  court  should  have  permitted  the  witness  to  anawa 
the  same. 

The  answer  of  the  witnesB  to  the  first 
JO.  WiTNMMs:  question  could  only  have  been  that  he  was 
|5t«iSn«'°"n-  going  fast  or  slow,  and  if  the  former,  it 
uora.  *  "  "  would  have  been  in  no  sense  conclnsive  as  to 
the  rate  of  speed  at  which  the  motor  cycle 
was  traveling.  Further  questioning  wonld  have  been  nec- 
essary to  bring  out  materially  important  testimony.  The 
court  cannot  presume,  in  the  absence  of  some  showing  to 
the  contrary,  that  the  witness  wonld  have  testified,  in  an- 
swer to  further  questions  not  propounded,  that  the  speed 
of  the  motor  cycle  was  in  excess  of  that  permitted  by  law. 
Perhaps,  considering  the  connection  in  which  the  latter  was 
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propounded,  it  woald  probably  not  have  been  error  for  the 
conrt  to  have  permitted  the  witness  to  answer  the  same, 
but  it  18  Bo  apparent  that  no  prejudice  could  have  resulted 
to  appellant  from  the  ruling  of  the  court  nustaining  the  ob- 
jection to  the  above  question  that  we  need  not  pursue  the 
same  in  argument.  It  is  not  quite  certain  what  counsel 
sought  to  elicit  by  this  question.  The  queetion  might  or 
might  not  have  been  material  or  helpful  to  appellant.  The 
ground  upon  which  the  conrt  snatained  the  objection  was 
that  it  was  indefinite.  The  record  fails  to  disclose  that 
oonnaet  propounded  other  questions  more  definite,  or  other- 
wise sought  to  indicate  the  matters  which  he  desired  to 
prove  by  the  line  of  questioning  complained  of.  We  think, 
if  the  court  committed  error,  it  was  without  prejudice. 

,. X.    Testimony  was  admitted  in  favor 

miuH^'^ty  ^^  defendant,  both  in  chief  and  upon  cross- 
f"ncy''"eBi*i-  examination,  oTOr  the  objections  of  plain- 
uriai'cSStSro,  tiff,  regarding  the  adaptability  of  an  Indian, 
"'"■  and  of  a  Harley-Davidson,  motor  cycle  for 

carrying  more  than  one  passenger,  and  the  custom  prevailing 
in  Charles  City  of  more  than  one  person's  riding  thereon, 
l^e  theory  upon  which  this  testimony  was  admitted  by  the 
court  is  not  clear,  but  we  are  satisfied  that  same  was  in  no 
way  prejudicial  to  plaiotiS.  The  custom  of  various  opera- 
tors of  motor  cycles  in  Charles  City  to  carry  passengers 
could  in  no  waT  tend  to  establish  negligence  npon  the  part 
of  defendant,  or  the  want  of  due  care  upon  plaintiff's  part 
The  evidence  was  wholly  immaterial,  and  should  have  been 
excluded,  bnt  this  case  should  not  be  reversed  on  account  of 
its  admission, 

Numerona  other  alleged  errors  are  assigned  in  the  ad- 
mission and  exclusion  of  testimony,  and  some  of  the  rulings 
of  the  court  thereon  may  have  been  erroneous,  both  in  the 
admission  and  exclusion  thereof,  bnt,  upon  a  careful  exam- 
ination and  analysis  of  the  whole  record,  we  are  unable  to 
Vol.  180  li.— 84 
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reach  the  conclusion  that  any  substantial  right  of  appellant 
was  prejudiced  thereby.  On  the  whole,  it  caauot  be  said 
that  plaiutlff  did  not  have  a  fair  trial. 

XI.  Some  time  after  the  jury  retired  to  deliberate  np- 
on  its  verdict,  the  panel  was  brought  in  and  interrogated 
by  the  court  as  to  the  probability  of  a  verdict's  being 
reached.  Appellant  complains  because  his  attorneys  were 
not  notified  and  given  an  opportunity  to.  be  present,  bat  Qa 
record  contains  the  questions  of  tbe  court  and  the  answers 
of  the  jurors,  and,  without  setting  them  out  herein,  we 
think  the  court  committed  no  error  in  thia  r^ard. 

It  is  our  conclusion,  therefore,  upon  the  wbple  rectvd, 
that  the  judgment  of  the  lower  court  should  be  and  tbe 
wme  is — Affirmed. 

Gatnor,  C.  J.,  Wkavek  and  Preston,  JJ.,  concur. 


David  M.  Simpson,  Appellant,  v.  Board  of  Supebvisohs  of 
Kossuth  County  et  al.,  Appellees. 

DBAINS:     EstabUshment — JtuiBdicUoti — Bsttmi  of  Engiiieai— Boob- 

1  duies  of  Apptoprlated  Land — Irregularity  Only.  The  enact 
boundaries  of  the  land  to  be  appropr\ated  by  a.  proposed  pnbltc 
drainage  improvement  sbouM  Bpeclflcally  and  deOnltely  appear 
from  the  engineer's  return — that  is,  from  liia  report  or  plat 
Omiaslon  to  so  show  will  not  undermine  Jurisdiction  to  proceed 
—is  a  mere  irreoularity,  and  waived  i(  not  duly  raised  before 
the  board  of  supervisors  and  by  appeal  from  an  adverse  decision 
— icftcn  the  report  or  plat  contains  such  Ttcti  (is  that  therefrom 
such  exact  boundaries  may  be  determined.  (Section  19I9«I> 
Code  Supplement,  1913.) 

DBAINS:     Establlstaroent  —  Recommendations  of  Engineer  —  Cm- 

2  cluaivenesB.  Principle  recognized  that  a  public  drainage  Im- 
provement must  be  eatabllahed  in  accordance  with  the  recom- 
mendations of  tbe  engineer,  or  not  established  at  all. 
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EKHTEVT    DOMAIN':      Proceedlnga    to    T«k»— Strict    OoapIUnca. 

3  Principle  recognlz«d  that,  la  Uie  eierclse  of  the  power  of  eml- 

sent  domain,  strict  compliance  with  atatutorf  procedure  Is  ex- 

OBAIN8:        EsMtUHhment — Appeal — Scope    of    InaiUry.      Principle 

4  recognized  that,  upon  appeal  to  the  district  raurt  from  an  order 
eBtabllBhing  a  public  drainage  improvement,  no  objections  will 
be  considered  except  those  lohlcft  have  been  properly  raised  be- 
fore the  board  of  juperuitors.  (Section  1989-a3,  Code  Supple- 
ment, 1913.) 

TSTtmcnOVi      Nature  and  Form  of  Bemedy — Existence  of  Other 

5  B«m«dT— Void  and  Voidable  Acts  Dlstinenlebed.  One  mar  not 
resort  to  Injunction  when  a  special  remedy  lE  provided  for  the 
correction  of  voidable  acts. 

PRINCIPLE  APPLIED:  A  petlUon  praying  for  the  estab- 
lishment o(  a  public  drainage  Improvement  was  filed.  An 
engineer  was  appointed.  His  return  did  not,  as  the  law  re- 
quired, specifically  and  definitely  show  the  exact  boundaries  ot 
the  land  which  would  he  appropriated  by  the  improvement,  but 
did  show  tacts  from  which  such  exact  boundaries  could  be  deter- 
mined. This  omission  was  held  to  be  an  irregularity  only — a 
voidable  act  An  objecting  property  owner  made  the  drag-net 
objection  before  the  board  of  supervisors  that  the  board  was 
without  Jurisdiction  to  establish  the  Improvement.  The  objec- 
tloa  was  overruled.  The  objector  did  not  appeal,  but  later 
sought  to  enjoin  all  proceedings.  BelA,  the  law  had  provided  him 
with  a  special  remedy,  appeal,  which  was  exclusive,  and,  as- 
suming that  the  question  of  the  engineer's  defective  report  was 
raised  before  the  board,  his  failure  to  appeal  exhausted  hla 
remedy. 

XHINElfT  DOUAIN:      Natnie  of  Powers— Procedoie — Drains.    Up- 

6  on  discovering  that  the  laud  condemned  for  a  public  drainage 
Improvement  Is  insuQlclent,  the  board  of  supervisors  has  no 
power  to  condemn  additional  land  except  by  strict  compliance 
with  the  procedure  governing  an  original  condemnation.  So 
held  where  the  board  attempted  to  condemn  such  additional 
lands  by  the  simple  expedient  oC  a  resolution,  and  by  entering, 
in  favor  of  the  landowner,  an  additional  allowance  as  damages. 
(Section  198&-a2,  Code  Supplement,  1913.) 
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Appeal  from  Koaauth  District  Court. — N,  J,  Lbk,  Judge. 

Tdesdat,  May  22,  1917. 

Rbheaeinq  Dbnigd  Monday,  Septembeb  24,  1917. 

Suit  in  equity  to  enjoin  the  contractor  and  joint  boards 
of  supervisors  in  a  drainage  proceeding  from  entering  upon 
the  premises  of  appellant  to  excavate  a  ditcb.  The  facts 
are  folly  stated  in  the  opinion. — Reversed. 

P.  A.  Branson,  Ttios.  S.  Donnelly,  Mayne  d  Oreen,  for 
appeliants.  Quarton  d  Quarton,  Morse  d  Eeimedy,  and 
Harrington  d  Dickinson,  for  appellees 

Stbvkns,  J. — ^Prior  to  Jnue  17,  1914,  a 
*■  wbttohmenT:        petition  was  filed  in  the  auditor's  office  of 
iMli^n*^!" "        both  Kossuth  and  Emmet  Counties  praying 
^unifarieg  of      the  establishment  of  a  joint  drainage  dii- 
Und :  irc«-        trict.     After  due  notice  to  the  parties  en- 
titled  thereto,  the  boards  met  in  joint  sei- 
sion,  and,  ou  July  17,  1914,  passed  a  resolution  establish- 
ing the  [WopOEed  district,  designating  it  as  the  Emmet  and 
Eoasuth   County   Drainage  District   No.   2.     The  engineer 
appointed  by  the  respective  boards  to  make  preliminary 
survey  and  report  as  to  the  feasibility  and  practicability 
of  tbe  proposed  improvement,  on  March  3,  1914,  submitted 
his  report  recommending  the  establishment  of  the  proposed 
district,  and  filed  plat  and  profile  showing  the  land  to  be  in- 
cluded within  the  district,  and  the  location,  route  and  ter 
minus  of  the  proposed  ditch.    The  report  of  the  engineer 
recommended  a  ditch  12  feet  wide  on  the  bottom,  with  side 
elopes  of  one  to  one,  but  neither  the  report  of  the  engineer 
nor  the  resolution  of  the  boards  of  supervisors  fixed  the 
width  of  the  right  of  way  'sought  to  be  taken  for  the  use 
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of  the  public  in  the  constmctlon  of  the  Improvement  The 
appraisers  appointed  by  the  respective  boards  of  SBperris- 
OTS  to  appraise  damages  estimated  that  the  right  of  va; 
required  would  be  85  feet,  aud  computed  the  amount  of 
damages  to  be  awarded  to  each  of  the  several  property 
owners  upon  that  basis.  After  the  worlf  of  excavation  be- 
gan, it  became  apparent  that  the  SB-foot  right  of  way  was 
not  sufficient,  find  that  the  spoil  bank  had  to  be  placed  so 
near  the  ditch  that  the  earth  therefrom  would  wash  into 
the  ditch,  causing  it  to  fill.  The  report  and  plan  of  the 
engineer  provided  that  a  berm  should  be  left  on  each  side 
of  the  ditch,  8  feet  in  width,  but,  on  account  of  the  peculiar 
character  of  the  soil,  it  was  found  that  the  earth  removed 
spread  to  such  an  extent  as  to  require  a  right  of  way  of 
from  100  to  120  feet  in  width.  To  meet  this  contingency, 
the  boards  of  supervisors,  acting  jointly,  without  notice  or 
other  proceeding  of  any  kind,  on  October  29,  1915,  passed 
a  resolution  reciting  in  substance  the  fact  that  the  engineer 
had  recommended  making  the  total  width  of  the  right  of 
way  120  feet  instead  of  SB  feet,  and  ordering  that  the  land- 
owners affected  should  be  allowed  additional  damages,  the 
amount  of  which  being  specified  in  said  resolution.  On 
April  II,  1016,  appellant  filed  a  petition  in  the  office  of 
the  clerk  of  the  district  court,  reciting,  in  substance,  the 
matters  above  stated,  and  alleging  that  the  proceedings  of 
the  respective  boards  in  the  matter  of  establishment  of  said 
drainage  ditch  had  not  been  in  conformity  to  the  statutes, 
that  defendants  were  attempting  to  deprive  him  of  his  prop- 
wty,  in  violation  of  the  Constitution  of  Iowa  and  of  the 
United  States,  without  due  process  of  law,  that  defendant 
Walb,  who  was  the  contractor  doing  the  work,  was  about 
to  enter  upon  bis  premises  for  the  purpose  of  excavating 
the  ditch,  without  authority  to  do  so,  and  praying  a  tem- 
porary writ  restraining  the  contractor  and  boards  of  super- 
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visors  from  entering  upon  his  premises  for  the  purpose  of 
constructing  said  ditch,  and  that  upon  final  hearing  the  in- 
junction be  made  permanent.  Temporary  writ  was  issned. 
but,,  upon  final  hearing,  was  dissolved,  and  judgment  en- 
tered iu  favor  of  the  defendants. 

I'laintiff  appeals  from  the  finding,  order,  and  judgment 
of  the  district  court  dissolving  the  temporary  injunction 
and  rendering  judgment  in  favor  of  the  defendants. 

I.  Appellant's  principal  contention  is  that  an  attempt 
is  being  made  to  deprive  him  of  his  property  without  due 
process  of  law.  He  rests  this  contention  upon  the  claim 
that  the  respective  boards  of  supervisors  of  Koasoth  and 
Emmet  Counties,' acting  jointly,  proceeded  in  the  matter  of 
the  establishment  of  the  district  and  the  appropriation  (A 
a  right  of  way  over  his  property  without  having  first  ac- 
quired jurisdiction  to  do  so. 

The  report  of  the  engineer  appointed  by  the  Boards  to 
make  the  preliminary  survey  estimated  that  91  acres  would 
be  required  for  right  of  way.  The  plat  filed  by  him  indi- 
cated the  commencement,  route  and  terminus  of  the  ditch, 
but  neither  the  report  nor  the  plat  contained  a  stat^nwt 
or  designation  of  the  ei^act  boundaries  of  the  land  sought  to 
be  condemned.  Appellant  filed  a  claim  for  damages  io  the 
sum  of  fl5,0U0.  The  eogineer  who  made  the  preliminary 
survey,  with  two  other  freeholders  appointed  to  appraise 
damages,  reported  the  amount  of  damages  sustained,  inclnd- 
ing  the  value  of  the  land  taken,  by  each  of  the  proper^ 
owners  in  the  district.  Appellant  was  allowed  |t,21& 
Damages  were  allowed  for  the  value  of  the  land  taken  ai 
the  rate  of  $140  per  acre,  from  which  it  appears  that  some- 
thing over  8  acres  of  the  right  of  way  were  taken  from  the 
land  of  the  appellant,  Tiie  report  of  the  survey  made  by 
the  engineer  and  the  appraisement  of  damages  were  eadi 
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approved  by  the  boards  of  sapervisors,  in  joint  eesaioo,  and 
the  improvement  finally  established.  Before  the  final  order 
of  eatablishnient  was  entered,  appellant  filed  objections 
thereto,  npon  the  grounds,  in  substance,  that  the  ditch  was 
not  a  public  necessity;  that  its  establishment  would  amount 
to  the  taking  of  private  property  without  adequate  compen- 
sation; that  sufficient  drainage  already  existed;  and  that 
the  boards  of  supervisors  were  without  jurisdiction  to  eB- 
tablish  the  same:  but  said  objections  did  not  point  out  spe- 
cifically the  defects  iu  the  report  of  the  engineer  now  com- 
plained of.  The  objections  of  appellant  being  denied  and 
the  improvement  established,  appellant,  in  due  time,  served 
notice  of  appeal  from  the  order  of  establiabment  to  tbe  dis- 
trict court  of  Kossuth  County,  but  failed  to  perfect  his  ap- 
peal by  Sling  petition  in  the  o£Bce  of  the  clerk  of  tbe  dis- 
trict court,  as  required  by  law.  Ad  appeal  was  also  taken 
by  him  from  the  award  of  damages  and  also  from  the  clas- 
sification of  the  lands  for  assessment  and  the  assessment  of 
benefits.  Both  of  these  appeals  were  pending  in  the  court 
below  at  the  time  of  the  trial  of  this  case. 

After  the  work  of  excavation  had  begun,  it  appeared 
that,  on  account  of  the  peculiar  condition  of  the  soil  and 
otber  conditions  prevailing,  a  strip  of  more  than  86  feet  in 
width  would  be  required.  The  engineer  thereupon  recom- 
mended to  the  respective  boards  of  supervisors  that  a  further 
strip  of  35  feet  in  width  be  appropriated,  making  the  total 
width  of  the  land  proposed  to  be  taken  120  feet.  The  boards 
of  supervisors,  without  notice  to  the  property  owners  or  oth- 
er preliminary  action,  by  resolution  approved  the  recom. 
mendation  of  the  engineer,  and  awarded  damages  to  appel- 
lant for  the  extra  land  proposed  to  be  taken,  at  the  same  rate 
per-acre,  apparently,  as  previously. 

It  appears  to  be  conceded  by  appellant  that  the  proper 
notice  was  given  the  property  owners  of  the  petition  filed 
in  the  oflSce  of  the  county  auditor  and  of  the  proceedings 
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for  the  propoBed  eatablishmeDt  of  the  imprOTement,  'SO  that 
DO  question  of  jurisdiction  is  urged  on  account  of  the  fail- 
ure to  give  the  proper  notice. 

The  real  question  presented  is  whether  the  matten 
complained  of  were  mere  irregularities  or  go  directl?  to 
the  question  of  jurisdiction.  Bo  far  as  material  to  the 
question  presented,  the  drainage  statutes  provide  as  fol- 
lows: 

"Sec.  1989-a2.  •  '  •  He  shall  make  return  of  his 
proceedings  to  the  county  auditor,  which  returns  shall  -set 
forth  the  starting  point,  the  rente,  the  terminus  or  termini 
of  the  said  ditch  or  ditches,  drain  or  drains,  or  other  im- 
provements, together  with  a  piat  and  profile  showing  the 
ditches,  drains  or  other  improvements,  and  the  course  and 
length  of  the  drain  or  drains  through  each  tract  of  land,  to- 
gether with  the  number  of  acres  appropriated  from  said  tract 
for  construction  of  said  improvement,  •  •  •  and  the  de- 
scription of  each  tract  of  land  therein  and  names  of  the 
owners  thereof  as  shown  by  the  transfer  books  in  the  audi- 
tor's office,  together  with  the  probable  cost,  and  such  other 
facts  and  recommendations  as  he  may  deem  material. 

"Sec.  19S9-a6.  •  •  ■  any  party  aggrieved  may  ap- 
peal from  the  finding  of  the  board  in  establishing  or  re- 
fusing to  establish  the  improvement  district  or  from  its 
finding  in  the  allowance  of  damages  to  the  district  court  bj 
filing  notice  with  the  county  auditor,  *  •  •  If  the  ap- 
peal is  from  the  action  of  the  board  in  establishing  or  refus- 
ing to  establish  said  drainage  district,  the  court  shall  eata 
such  order  as  may  be  proper  in  the  premises,  and  the  clerk 
of  said  court  shall  certify  the  same  to  the  board  of  saper- 
visors,  who  shall  proceed  thereafter  in  said  matter  in  ac- 
cordance with  the  order  of  the  trial  court. 

"Sec.  1989-a40.    The  provisions  of  this  act  shall  he  lib- 
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erallj  construed  to  promote  the  leveeing,  ditching,  draining 
and  reclamation  of  wet,  overflow  or  agricultural  lands ;  tlie 
collection  of  the  asBessments  shall  not  be  defeated,  where 
the  proper  notices  have  been  given,  by  reason  of  an;  defect 
in  the  proceedings  occurring  prior  to  the  order  of  the  board 
of  supervisors  locating  and  establishing  the  levee,  ditch, 
drain  or  change  of  natural  watercourse  provided  for  in  this 
act,  but  such  order  or  orders  shall  be  conclusive  and  final 
that  all  prior  proceedings  were  regular  and  according  to 
law  unless  they  were  appealed  from." 

The  provisions  of  the  foregoing  statutes 
require  that,  before  action  is  taken  by  the 
board  of  supervisors,  there  shall  be  on  file  in 
cRSJiTMeMT'  t*"^  ofBce  of  the  county  auditor  the  report 
of  a  competent,  disinterested  engineer,  rec- 
ommending the  improvement,  and  the  board  is  limited  to  tbe 
establishment  of  the  improvement  as  recommended.  This 
report  is  necessary  to  the  jurisdirtion  of  the  board  of  saper- 
visors.    Hartshorn  v.  District  Court,  142  Iowa  73. 

In  so  far  as  the  board  of  supervisors, 
s.  kmtnbxt  do-       ic  drainage  matters,  seeks  to  condemn  land 
Mclung*"^        for  public  use,  such  board  proceeds  under 
egmpiiaiice.  the  right  of  eminent  domain.     In  the  ab- 

sence of  legislative  authority,  the  board 
would  be  wholly  without  jurisdiction  to  condemn  land  for 
ditch  purposes ;  hence,  in  exercising  such  power,  the  board 
must  follow  strictly  tlie  form  of  procedure  enacted  and  pro- 
vided by  the  l^islature.  HartalUM-n  v.  District  Court,  142 
Iowa  73;  Sisson  v.  Board  of  Supervisors,  128  Iowa  442; 
Metlar  v.  laitldiene^  rf  S.  Traction  Co.,  (N.  -T.)  03  Atl.  497; 
McLeod  V.  South  Deerfield  Water  Stippt}/  District,  (Maas.) 
78  N.  E.  764. 

Statutes  granting  this  power  are  strictly  construed,  and 
jurisdiction  or  authority  granted  by  such  statutes  can  only 
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be  exercised  in  the  inaDner  pointed  out  thereby.  Mr,  Jus- 
tice Dewner,  speaking  for  the  court  in  Qano  v.  Minneapolis 
d  St.  L.  R.  Co.,  114  Iowa  713,  said: 

"But  DOtwithetaDding  ttie  right  is  one  which  apper- 
tains to  aovereignty,  when  the  sovereign  power  attaches  con- 
ditioDg  to  its  exercise,  the  inquiry  whether  the  conditions 
have  been  observed  is  a  matter  for  judicial  cognizance.  This 
is  simply  a  reaffirmation  of  what  Chief  Justice  Marshall  said 
in  Barron  v.  City  of  Baltimore,  32  U.  8.  243  (8  L.  Ed.  6^), 
as  follows:  'That  the  right  of  eminent  domain  applies  to 
every  independent  government.  It  is  an  incident  to  sover- 
eignty, and  requires  no  constitutional  reci^nition.*  The  1^- 
islature  cannot,  strictly  speaking,  delegate  this  power,  but 
may  select  snch  agencies  to  exercise  it,  and  may  confer  on 
them  such  rights,  as  are  not  forbidden  by  the  Constitution. 
It  follows  then  that  the  power,  except  when  assumed  by  the 
sovereign  itself,  can  be  exercised  only  in  virtue  of  a  legis- 
lative enactment,  and  that  the  time,  manner,  and  occasion 
of  its  exercise  are  wholly  in  the  control  of  the  legislature, 
except  as  it  may  be  restrained  by  the  fundamental  law. 
Bachler'a  Appeal,  90  Pa.  St.  207 ;  Swan  v.  Williams,  2  Mich. 
i27;  Wilkin  v.  Railroad  Co.,  16  Minn.  271  (Gil.  244);  Se- 
combe  v.  Railroad  Co.,  23  Wall.  108  (23  L.  Ed.  67).  Tke 
authority  must  be  expressly  given,  and  strictly  pursued. 
Creston  Waier  Works  Co.  v.  McQrath,  89  Iowa  502,  Lewis, 
Eminent  Domain,  and  cases  cited.  Tbe  jurisdiction  is  lim- 
ited, and  can  only  be  exercised  in  the  manner  pointed  oat 
by  statute.  CaUfomia  Pac.  R.  Co.  v.  Central  Pac.  R.  Co., 
47  Cal.  649." 

"The  order  of  taking  must  contain  a  description  of  the 
land  included  in  the  limits  of  the  new  public  work  so  that 
it  will  identify  a  definite  tract  of  land  as  certainly  as  is 
required  in  the  case  of  a  conveyance  of  land,  or  in  the  pro- 
ceedings for  condemnation  by  judicial  decree,  and  any  donbt 
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in  the  description  is  resolved  in  favor  of  tlie  owner."  Sec- 
tion 3!)3,  Nichols  on  Eminent  Domain  (2d  Ed.)-  See  also 
Mathtaa  v.  Carson,  49  Mich.  465;  15  Cyc.  855. 

Section  1989-a2  requires  the  engineer  to  inclnde  In  this 
report :  «•  •  •  ^  p\^^  qq^  proflie  showing  the  ditches, 
drains  or  other  improvements,  and  the  conrse  and  length 
of  the  drain  or  drains  throngh  each  tract  of  land,  together 
TFith  the  nnmber  of  acres  appropriated  from  said  tract  for 
construction  of  said  improvement,     •     •     •" 

The  engineer  appointed  for  the  designated  purpose 
mnst  set  forth  in  his  report  the  exact  width,  boundaries 
and  location  of  the  right  of  way  required  for  the  improve- 
ment and  sought  to  be  condemned  by  the  board  of  super- 
visors for  that  purpose.  This  is  required  by  the  statute, 
which,  in  so  far  as  the  same  seeks  to  talce  private  property 
for  public  use,  must  be  strictly  construed.  This  is  not  in 
conflict  with  the  provision  of  the  statute  which  requires 
the  drainage  act  to  be  liberally  construed  to  carry  out  its 
purpose.  The  report  of  an  engineer  recommending  the  pro- 
posed drainage  improvement  is  jurisdictional,  and  as  to 
such  matters  the  statute  is  mandatory,  and  must  be  strictly 
followed.  Unless  the  proceedings  conform  strictly  to  the 
statutory  requirements  as  to  jurisdictional  matters,  the 
board  will  be  without  authority,  unless  such  statutory  re- 
quirements are  waived  by  the  person  affected. 

The  case,  however,  presented  is  not  one 
i.  DuiNs:  ei-  in  which  there  was  no  report  of  the  engineer, 
oJInouirT^'"**  ^'*''  ^^  "^'^  report  the  boundaries  of  the  land 
to  he  included  in  the  district,  the  commence- 
ment, route  and  terminus  of  the  proposed  ditch,  without, 
however,  designating  the  exact  boundaries  of  the  land  re- 
quired to  be  taken  for  the  improvement.  Upon  appeal  from 
the  order  of  establishment,  every  objection  ui^ed  against 
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the  proposed  scheme  of  drainage  ma;  be  reviewed  and 
passed  upon  by  the  district  court  upon  the  hearing  of  such 
appeal,  but  only  snch  objections  as  were  made  before  the 
boards  of  supervisors  will  be  considered  by  the  district 
court,  Lpon  v.  Sac  County,  155  Iowa  367 ;  Lightner  v. 
Oreene  County,  145  Iowa  95 ;  In  re  Jemson  v.  Greene  Com- 
ty,  145  Iowa  215 ;  Kelley  v.  Drmnage  District,  158  Iowa  735- 

The  complaint  now  made  of  the  engineer's  report  was 
not  made  before  the  boards  of  supervisors,  except  in  so  far 
as  same  might  posaibly  be  implied  from  the  general  objec- 
tion that  the  boards  were  without  jurisdiction  to  establish 
the  district.  Had  this  objection  been  ni^d  before  the 
botlrds  of  supervisors,  an  order  could  have  been  made  di- 
recting the  engineer  to  amend  his  report  so  as  to  remedy 
the  defects  therein.  Upon  the  failure  or  refusal  of  the 
boards  to  take  the  proper  action  in  the  matter,  the  district 
court,  upon  appeal,  had  full  authority  to  have  the  error 
corrected.  In  Hartahom  v.  Distriot  Court,  142  Iowa  72, 
Ubii  court  said : 

"That  upon  appeal  to  the  district  court  in  such  cawfl 
the  court  may  pass  upon  the  order  appealed  from,  affirming 
or  reversing  the  same,  and  making  such  orders  for  the  di- 
rection of  the  board  of  supervisors  as  may  be  proper  for 
giving  effect  to  the  court's  judgment  or  decree." 

See  also  Section  1989-a6,  quoted  above. 

Notwithstanding  the  duty  of  the  engineer  to  indicate 
upon  his  plat  or  in  his  report  specifically  and  definitelj 
the  exact  boundaries  of  the  land  to  be  appropriated,  yet, 
if  hia  report  or  plat  contained  such  facts  as  that  therefrom 
true  lines  and  boundaries  of  land  to  be  appropriated  can 
be  ascertained  or  computed,  the  situation  would  not  he  the 
same  as  it  would  have  been  had  there  been  no  report  of 
an  engineer.  In  Kelley  v.  Drainage  District,  158  Iowa  736, 
the  report  of  the  engineer  omitted  the  description  of  several 
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tracts  incladed  and  the  names  of  the  owners.    The  court, 
in  passing  upon  the  qneation  there  presented,  said: 

■'A  description  which  when  followed  up  will  enable  an 
engineer  to  ascertain  precisely  the  lands  intended  is  [not] 
80  defective  as  to  render  all  subsequent  proceedings  illegal 
and  void  for  want  of  jurisdiction." 

See  also  In  re  Drainage  District  No.  3,  Hardin  County, 
146  Iowa  664. 

As  above  suggested,  the  omission  in  question  was  one 
that  the  boards  of  supervisors  bad  authority  to  direct  the 
engineer  to  correct,  and,  donbtless,  would  have  done  so  had 
their  attention,  at  the  time,  been  called  tberefo.  The  en- 
gineer could  readily  have  marked  out  the  boundaries  on  his 
plat  with  precision.  It  therefore  seems  clear  that  the  omis- 1 
aion  is  only  an  irregularity  which  could  easily  have  been 
corrected  by  the  engineer,  and  that  appellant,  failing  to 
appeal  from  the  finding  and  order  of  the  boards,  must  be 
held  to  have  waived  such  irregularity.  Such  is  the  plain 
provision  of  the  statute  quoted  above. 

Injunction  "to  restrain  the  proceedings 

^  nS"rf>;?rt '        of  an  inferior  tribunal  will  only  be  granted 

J5™«la^■""       when   same   are   wholly   void.     If  voidable 

rPDiPdy:  void       onlv,  injunction  will  not  lie.    The  finding  of 

and    voidable 

afts  aistin-         the  board  in  the  case  at  bar  was  not,  as  to 
ipilsbri]. 

the  above  matters,  wholly  void,  bnt  at  most 
voidable,  and  could  have  been  corrected  by  the  district 
court  upon  api)eal.  This  remedy  having  been  provided  by 
statute,  and  the  finding  and  order  of  the  boards  of  super- 
visors being  voidable  only,  the  remedy  by  appeal  should 
have  been  followed.  This  court,  in  Clifton  Land.  Co.  v.  City 
of  Dea  Moinen,  144  Iowa  625,  referring  to  the  point,  said: 
"Save  only  in  cases  where  the  order  of  proceedings 
sought  to  be  enjoined  is  aI)soIutely  void, — not  voidable 
merely, — it  is  well  settled  that  a  special  remedy  created  by 
statute  is  exclusive  as  to  all  the  controversies  coming  with- 
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in  its  scope,  and  if  a  party  to  whom  such  remedy  ie  given 
fails  to  take  advantage  of  it,  he  cannot  resort  to  equitr 
for  relief.  Xixon  v.  Burlington,  141  Iowa  316;  Reed  c. 
Cedw  Rapids,  137  Iowa  107;  Andre  v.  Burlington,  141 
Iowa  65 ;  Otcena  v.  Marion,  127  Iowa  469 ;  MinneapoJis  d 
St.  L.  B.  Co.  V.  LindquM,  119  Iowa  144;  Stevens  v.  Car- 
roll, 130  Iowa  463.  The  remedy  by  appeal  was  broad  and 
ample,  the  district  court  being  given  by  the  statute  above 
cited  full  power  to  hear  and  try  every  objection  properly 
raised,  and  to  set  aside,  vacate,  or  modify  the  assessment 
complained  of,  and  generally  to  make  such  order  as  the 
city  council  onght  to  have  made  in  the  premises,  or  remand 
the  proceedings  with  proper  orders  and  directions  for  fur- 
ther proceedings  in  harmony  with  the  findings  of  the 
conrt." 

It  therefore  follows  that  the  decree  of  the  court  below 
in  favor  of  appellee's,  in  so  far  as  the  foregoing  matters  are 
concerned,  must  be  sustained. 

II.     After  the  work  of  excavation  was 
6.  E^,';j«sT,^^      begun,  it  was  found  that  the  85-foot  right  of 
S'roS^re':  Way   WAS   infiufBcient,   and  the  engineer  in 

charge  reported  said  fact  to  the  respective 
boards  and  recommended  that  the  right  of  way  be  widened 
to  120  feet  and  that  damages  be  allowed  therefor.  Acting 
upon  this  recommendation,  a  resolution  was  adopted  by  the 
board  of  the  proper  county  approving  the  same,  and  allow- 
ing appellant  the  further  sum  of  J404.60,  the  same  being 
for  2.89  acres  at  the  price  previously  fixed. 

Counsel  for  appellee  suggest  that,  while  the  proceedinp 
to  condemn  the  extra  35-foot  strip  may  not  be  regular,  ap- 
pellant will  not  be  prejudiced  on  account  thereof.  It  may 
be  that,  upon  the  trial  of  his  claim  for  damages,  appellant 
could  show  the  extent  and  real  value  of  the  laud  taken, 
but  counsel  here  confuse  the  legal  right  of  appellant  with 
a  favorable  situation  resulting  from  a  combination  of  cir 
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cumstances,  including  the  eaforced  delay  in  completing 
the  improTement  in  qnestion. 

The  question  presented  most  be  determined  upon  the 
basiB  of  hie  rights  as  they  existed  before  the  Sua!  order  o* 
establish  men  t,  and  not  in  view  of  favorable  circnmstances 
Babsequetitir  accruing  to  him.  This  court  has  often  held,  as 
above  suggested,  that  it  is  the  doty  of  a  property  owner  to 
raise  every  objection  which  he  may  have  to  the  improvemeuT 
before  the  final  order  of  the  board  is  entered,  and,  in  doing 
this,  he  need  not  anticipate  the  happening  of  future  events 
and  circumstanceg  not  contemplated  by  the  statute,  or  order 
of  the  board  of  supervisors. 

What  we  have  said  above  is  sufficient  to  show  that 
appellees  are  wholly  without  anthority  to  appropriate  the 
36-foot  strip  in  the  way  attempted.  The  statute  provides 
no  such  way  of  condemning  private  property  for  public  use. 
The  authorities  cited  above  are  conclusive  upon  this  qnes- 
tion.  Defendants  should  have  been  restrained  from  enter- 
ing upon  or  using  any  part  of  the  35-foot  strip  referred  to 
in  the  engineer's  report. 

In  BO  far,  therefore,  as  the  decree  of  the  lower  court 
is  inconsistent  with  this  finding,  same  is  reversed,  and  the 
cause  remanded  to  the  district  court  with  directions  to  en- 
ter a  decree  in  accordance  herewith,  pending  further  pro- 
ceedings in  the  matter  of  obtaining  further  right  of  way. 


Gaynoe.  C.  J.,  Wbaveb  and  PrebtoNj  JJ.,  concur. 
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C.  W.  E.  Snydeb,  Appellee,  t.  National  Travklkbs  Benefit 
A880CIATION,  Appellant. 

mSUUAITCE:      Healtli  uid  Accident — Action  for  Braaflta— SefenMi 

1  — FalM  BepreMntaUoiu.  Inaccurate  representation  a,  made  In  tb 
good-tatth  belief  tbat  tbey  were  true,  will  not  avoid  a  poUc;. 

IN8VBAHCE:       Healtb  and  Acddant— "IllnMS  WlUiin  30  Dara." 

2  Oonstmctlon.  On  the  lasue  whether  Illness  began  "within  K 
days  from  the  dat^  of  a  polic}'"  of  health  insurance.  Illness 
following  a  surgical  operation  performed  after  said  30  days 
will  not  be  held  to  be  a  continuance  of  the  illness  followlnt:  a 
surgical  operation  a:ithia  said  30  days,  from  which  latter  op- 
eration the  patient  had  apparently  ttilly  reroTered,  even  thoo^ 
the  physlcsl  condition  which  necessitated  the  laat  operation 
ezlBted  when  the  first  operation  was  performed. 

Appeal  from  Benton  District  Court. — B.  P.  Cummings, 
Judge. 
Monday,  Septembeb  24,  1917. 
Action  for  weekly  indemnitj  under  a  policy  for  health 
insui-aDce.    The  facts  are  stated  in  the  opinion. — Affirmed. 
Carr,  Carr  rf  Evans  and  Tobin  rf  Tobin,  for  appellant 
Tfickols  rf  Nichols  and  C.  W.  E.  Bnyder,  for  appellee. 

Stevens,  J. — On  October  31, 1914,  plain- 
tiff signed  an  applicatioo  for  health  insD^ 
ance  in  the  defendant  company,  and  on  No- 
vember  9th  of  that  year,  the  policy  In  salt 
was  issued  to  him.  This  action  was  brought 
to  recover  weekly  indemnity  allowed  by  the  terms  of  said 
policy  for  loss  of  time  while  totally  disabled  from  perform- 
ing the  duties  of  his  profession,  and  while  confined  indoors. 
The  defenses  ui^ed  were  breach  of  certain  warranties  con- 
tained in  the  policy,  and  fraud  practiced  by  plaintiff  upon 
defendant  in  procuring  said  policy  to  be  issued.  The  fot- 
lowing  extracts  from  the  application  we  deem  material  to 


1.  iHSnaiNca 
aocld«nt:  ■ 
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a  correct  nnderstatiding  of  the  case  presented  upon  IhU 
appeal : 

"I  hereby  mflke  application  for  meniberRhip  in  the  ae- 
eociiition,  hasing  my  application  open  the  following  repre- 
sentation of  facta,  all  of  which  I  hereby  certify  to  be  true, 
complete  and  material  to  the  risk.  I  agree  that  any  state- 
ment made  by  me  to  the  agent  or  solicitor  of  this  applica- 
tion shall  not  bind  the  u^socintion  unless  written  hereon. 

"8.  Give  name  and  addresa  of  physician  last  consnited 
by  yon.    I>r.  Blackford,  Rochester,  Minn. 

"When  was  tliis?  April,  1914.  For  what?  Intestinal 
operation.  Has  your  recovery  from  this  been  complete? 
Yes,  What  other  sickness  or  injury  have  you  had  in  the 
past  seven  years?    No  other. 

"11.    Are  you  now  in  sound  physical  health?    Yes." 

Plaintiff  is  a  lawyer,  and  at  the  time  of  the  trial  below 
was  46  years  of  age.  He  testified  that,  in  January,  1914, 
he  was  operated  upon  at  the  Mayo  Hospital  in  Rochester, 
Minn.,  for  varicose  veins  in  the  duodenum;  that  be  had 
his  gall  bladder  removed,  and  in  17  days  thereafter,  left  the 
hospital  and  went  to  the  hotel.  Very  shortly  thereafter, 
he  began  bleeding.  He  left  Rochester  for  10  days,  tried  a 
law  suit,  and,  on  March  26th  following,  was  operated  upon 
for  an  ulcer  in  the  duodenum,  at  which  time  other  varicose 
veins  were  discovered.  At  this  time,  a  new  opening  was 
made  into  his  stomach.  He  returned  home  in  April,  became 
much  better,  gained  his  normal  weight,  his  blood  and  breath- 
ing became  normal,  and  be  was  apparently  restored  to 
health.  He  returned  to  the  hospital  November  20,  1914, 
although  it  is  claimed  that  his  visit  at  that  time  was  inci- 
dental to  a  business  trip  in  that  vicinity.  An  ezaminatioD 
made  at  this  time  of  his  blood  and  urine  indicated  the 
presence  of  tubercular  trouble.  He  testified  that  he  was  not 
sick,  but  apparently  in  normal  health. 
Vol.  180  Ia.— 85 
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Upon  examination  by  the  surgeon,  his  left  kidnej  and 
epididymis  presented  evidence  of  tuberculosis,  and  on  De- 
cember Tth,  the  left  epididymis  was  removed,  and  on  the 
Slst  of  December,  his  left  kidney.  He  left  the  hospital 
January  11th,  and,  while  attempting  to  board  a  motor  car, 
caused  an  injury  to  the  scar  on  his  left  side.  On  January 
13th,  he  arrived  at  Iowa  City,  called  a  pfayaician,  and  wae 
confined  to  his  bed  or  the  house  until  February  Tth  or  Sth. 

At  tiie  close  of  the  evidence,  the  attorneys  moved  for  a 
directed  verdict  in  favor  of  their  respective  clients.  The 
motion  made  by  counsel  for  appellant  was  overruled,  where- 
upon the  motion  in  favor  of  plaintiff  was  sustained,  and 
judgment  entered  in  his  favor  for  the  amount  found  by  the 
court  to  be  due. 

The  evidence  as  to  the  several  operations  above  referred 
to  is  not  disputed,  but  there  is  dispute  as  to  the  conversa- 
tion between  plaintiff  and  defendant's  agent,  plaintiff  claim- 
ing that  he  told  the  agent  in  detail  about  his  prior  illness 
and  operations,  and  the  agent  denying  most  of  it,  the  con- 
versation occurring  at  the  time  the  application  was  made 
out  and  signed.  The  application  used  was  a  printed  form 
with  a  blank  space  following  each  question,  in  which  the 
answers  of  the  applicant  were  written.  The  space  left 
for  that  purpose  was  sufficient  only  for  very  brief  answers 
to  the  questions.  One  of  the  questions  answered  by  plaintiff 
as  to  what  physician  he  had  last  consulted,  and  when,  was, 
"Dr.  Blackford,  Rochester,  Minn.,  April,  1914."  It  will  be 
observed  that  the  time  given  was  the  month  in  which  the 
last  operation  in  the  spring  of  1914  was  performed.  This 
answer  would  seem  to  be  in  accordance  with  the  undisputed 
facts.  The  purpose  of  the  visit  and  consnltation  was  an 
intestinal  operation.  The  answer  is  brief,  but  was  evidently 
deemed  wholly  sufficient  by  appellant  at  the  time  the  policy 
was  issued.     If  more  information  was  necessary  or  desira- 
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ble,  there  would  seem  to  have  been  no  reason  why  it  conld 
not  have  been  obtaioed  before  the  policy  was  issued. 

There  ia  no  merit  in  the  claim  that  the  answers  here 
referred  to  were  untruthful  or  misleading.  He  was  next 
asked  to  state  whether  his  recovery  had  been  complete.  He 
answered,  "Yes."  This  answer,  under  the  evidence,  ia  ap- 
parently as  nearly  correct  and  truthful  as  the  applicant 
was  capable  of  making.  He  testified  that  his  blood  and  res- 
piration had  become  normal;  that  he  bad  regained  hia 
former  weight;  and  that  he  was  feeling  well;  and  we 
hardly  ^e  bow  it  can  be  said  that  there  is  such  conceal- 
ment or  misrepresentation  of  facts  as  to  constitute  fraud. 
The  only  illness  suffered  by  plaintiff  within  seven  years 
preceding  the  date  of  the  application  waa  that  resulting 
from  the  operations  performed  in  January  and  March  pre- 
ceding. The  separate  operations  performed  on  the  dates  in- 
dicated were  upon  the  same  organ,  and  the  second  was  to  fur- 
ther relieve  the  condition  partially  discovered  at  the  time  of 
The  first,  and  to  relieve  the  hemorrhages  which  continued 
from  the  time  of  the  first  operation.  There  is  no  evidence 
tending  to  show  that  pluintiflTa  answers  to  these  questions 
were  untruthful. 

He  was  then  asked  whether,  at  the  time,  be  was  in 
sound  physical  health.  To  this  he  answered  in  the  afilrma- 
tive.  As  before  stated,  the  answer  was  in  harmony  with  all 
that  was  known  by  him  of  hia  phyaical  condition  at  the  time. 
He  could  hardly  be  expected  to  do  more  than  state  truthfully 
the  facts  known  to  him  at  the  time.  There  is  absolutely 
nothing  to  indicate  bad  faith  upon  the  part  of  applicant, 
either  in  concealing  information  or  untruthfully  or  evasive- 
ly stating  the  facta.  We  think  the  holding  in  Lakka  v. 
Modem  Brotherhood  of  America,  163  Iowa  159,  and  Teeple 
V.  Fraternal  Banker^  Reserve  Society,  179  Iowa  G5, 
applicable  to  the  facts  in  this  case.  While  the  language  in 
the  application  in  the  cited  caae  is  somewhat  different  in 
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form,  it  is  not  sufficient  to  difitiugnisti  the  case.  What  ia 
there  said  relative  to  the  knowledge  of  the  applicant,  good 
faith  and  apparent  truthfulness  of  the  answers  to  the  qaes- 
tions,  is  applicable  to  the  facts  in  this  case. 

II.     The  policy  in  suit  provided: 

"This  policy  shall  not  cover     •     "     •     illness  beginning 
within  30  days  from  the  date  of  this  policy." 

The  question   here  presented  is  more 

2.  TMHrHANcs:         doubtful.    As  before  stated,  operatioitH  were 

henlth   nod 

S^a'^'S'thin""  performe'i  *"  January  and  March,  1914,  and. 
'  ZaatT^ik'.  o°  December  7,  1914,  the  left  epididymis, 
and  on  December  21,  1914,  the  left  kidn^, 
were  removed.  The  policy  was  issued  on  November  9th, 
80  that  the  operation  on  December  7th  was  within  30  days 
after  the  date  of  the  contract.  The  operation  of  December 
2Ut  was  had  more  than  30  days  after  the  date  of  the  policy. 
If  the  illness  following  the  operation  of  December  2lBt  iJ 
to  be  treated  as  a  continuation  and  part  of  the  illness  fol- 
lowing the  operation  of  December  7th,  then  same  began 
within  thirty  days  after  the  date  of  the  policy;  but  if  they 
be  treated  as  wholly  separate,  then  plaintiff  is  entitled  to 
recover  for  such  loss  of  time  under  the  terms  of  the  policy 
as  followed  the  later  operation.  Appellant's  testimony  is 
that  he  left  the  hospital  on  December  15th;  that  he  felt 
well,  iind  was  out  and  around  town  until  the  21st,  when  he 
returned  to  the  hospital  and  had  the  left  kidney  removed. 
He  left  the  hospital  January  1  or  2,  1915.  On  January 
l2th,  he  was  finally  discharged,  and  left  Rochester  for 
AV'nterloo,  Iowa.  In  boarding  a  motor  car,  he  received  an 
injury  to  his  left  side,  which  opened  the  scar  left  by  the 
operation;  and,  upon  his  arrival  at  Iowa  City,  January 
13th,  he  called  a  physician,  and  was  confined  to  the  house 
or  bed  until  February  7th  or  8th,  After  that  time,  he  em- 
ployed assistnnce  to  try  cases,  for  which  he  was  not  physi- 
cally able.    The  court  found  plaintiff  entitled  to  recover  for 
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loss  of  time  from  December  21,  1914,  to  January  11,  1915, 
both  inclneive,  and  from  JaDuar;  13,  1916,  to  February  8, 
1915,  both  incluBive,  and  rendered  judgment  in  his  favor  for 
(137.  The  tabercular  condition  making  necessary  the  two 
later  operations  doabtless  existed  at  the  time  the  applica- 
tion was  signed,  and  the  necessity  for  the  last  operation 
was  probably  apparent  at  the  time  the  preceding  one  was 
performed.  The  tubercular  condition  exiated,  but  appellee 
was  saffering  no  illness  or  inconvenience  therefrom.  The 
purpose  of  the  operations  was  to  remove  the  infection  and 
prevent  its  further  ravages  upon  the  body.  The  only  illness 
of  appellee  was  that  resulting  from  the  two  operations.  He 
was  confined  to  the  house  and  his  bed  on  account  thereof 
and  while  recoverhig  therefrom.  The  only  connection  or 
relation  of  the  later  to  the  preceding  operation  was  that 
both  sought  to  remove  infected  parts  of  diflferent  organs 
of  the  body,  and  were  a  part  of  the  necessary  treatment  for 
the  condition  found  to  exist. 

We  do  not  think  it  can  be  said  that  the  loss  of  time 
resniting  from  the  second  operation  is  in  any  way  trace- 
able to  the  operation  performed  within  thirty  days  following 
the  date  of  the  policy.  The  illness  for  which  recovery  is 
sought  began  when  the  last  operation  was  performed.  The 
condition  requiring  the  treatment  existed  at  the  time  the 
first  operation  was  performed,  but  appellee  was  not  ill  on 
account  thereof,  but  was,  as  be  testifies,  in  normal  health, 
actively  pursuing  the  duties  of  his  profession.  The  only 
illness  covered  by  the  policy  was  that  which  «o  disabled  the 
assured  as  to  confine  him  to  his  house  and  totally  prevent 
him  from  performing  the  duties  of  his  profession. 

It  is  our  conclusion  that  no  question  was  presented  for 
the  jury,  and  that  the  court  did  not  commit  error  in  in- 
structing it  to  return  a  verdict  for  the  plaintiff. 

III.    Appellant  complains  of  the  rulings  of  the  court 
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admitting  certain  testimoDy  offered  by  plaintiff.  We  do  not 
deem  it  necessary  to  set  out  the  testimony  which  it  la 
claimed  was  improperly  admitted,  or  to  discuss  the  same  in 
detail.  Suffice  it  to  say  that  we  are  of  the  opinion  that  the 
testimony  was  properly  received  by  the  conrt. 

Since  we  discover  no  error  in  the  record,  the  judgment 
of  the  lower  court  is — Affirmed. 

Gaynor,  0.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Gkorge  a.  Tkwksbuby,  Appellee,  v.  Title  Gdarantt  k 
Surety  Company,  Appellant. 

JTTDaBirBNT:       On   Motion — Jndguent   on   Pleadings,    Btc.— Wtaco 

1  Allowable.  Motions  (or  Judgment  (a)  on  the  pleadings  and  (b) 
on  mattera  ot  record  properly  before  tbe  cou:t  (wtalle  not  to  be 
encourageil)  are  allowable  when  defendant  has  fully  pleaded 
all  matters  relied  upon  as  a  defense,  and  vhen  a  demurrer  nfll 
not  lie  because  ol  tbe  fact  that  the  said  record  mattera  are  not 
embraced  la  tbe  pleadings. 

FLEASINaS:      Ksue,  Proof  and  Variance— Matten  to  Be  Frond— 

2  Oondnalon  Denials.     An  allegation  that  a  cause  of  action  hat 

been  assigned  to  plaintiff,  accompanied  by  unaenied  fact  alltga- 
tiom  sufficient  to  prima  faijip.  eitablith  tuch  aitiffnment.  la  not 
put  In  Issue  by  a  naked  allegation  that  defendant  has  no  knowl- 
edge or  Information  relative  thereto  sufficient  to  form  a  belief, 
and  therefore  denies  the  same. 

PABTIES:       Defendants — Non-Joinder — Voluntary  Appearance— Ef- 

3  fed  A  plea  of  non-Joinder  of  parties  defendant  Is  full;  ob- 
viated by  the  subsequent  appearance  of  auch  non-Jolned  partiM 
with  a  record  atlpulatlon  by  them  which  as  [ully  protects  d«- 
teudant  aa  though  such  non-Joined  parties  had  originally  been 
made  parties  defendant. 

BOHDS;       Oonatructton  and  Operation — Words  and  Phrases  ForeUn 

4  to  Pnrpose — Effect — Executors  and  Administrators.  A  bond  wUi 
be  construed  and  given  an  effect  In  harmony  with  the  moai/fll 
purpose  (or  which  It  was  given,  aa  reflected  In  the  record  (acts 
and  circumstances,  even  though  such  conatruction  may,  In  effect, 
exclude  a  large  portion  of  the  bond  as  surplusage. 
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PRINCIPLE  APFLIKD:  An  executrix  whs  serving  wltbont 
bond.  GlalmantB  agafuat  tbR  estate  becanie  apprehensive,  and 
secured  an  order  requiring  executrix  to  give  a  bond,  concededly 
for  tbe  purpose  at  securing  tbe  payment  of  tiald  claims.  In 
executing  this  bond,  a  printed  form  was  used,  wblch  was  tbe 
form  UBed  generally  by  enecutors  and  .adminlBtrators  when  giv- 
ing bond  for  the  faithful  performance  of  their  duties  as  such. 
Following  these  general  printed  conditions  was  a  provision  In 
longhand,  commencing  with  the  word  "or,"  and  providing.  In 
substance,  that  tbe  makers  would  pay  the  ciRlms,  as  flDa^fr  al- 
lowed, of  tbe  parties  enumerated,  and  that  the  bond  was  for 
their  benefit  only.  Said  claims  were  allowed  and  not  paid.  Ac- 
tion on  bond  followed.  Held,  tbe  petition  seed  not  a'lese  a 
breach  of  said  printed  provisions  ot  the  bond— that  tlie  breach 
might  be  assigned  wholly  on  tbe  failure  to  pay  the  claims. 

WORDS  AND  PHRASES:       "Or"  and  "Aud."     Principle  recog- 
5    nlzed  tbat  "or"  may  be  construed  in  the  sense  of  "and." 

Appeal  from  Marshall  District  (7ourt,— Jambs  W.  Willett, 
Judge. 

Saturday,  June  23, 1917. 

Reheakimq  Denied  Monday,  September  24,  1917. 

Action  at  law  against  the  surety  on  a  bond  given  by  an 
executrix  of  an  estate  to  secure  the  payment  of  certain 
'  claims  allowed  against  said  estate.  Plaintiff  filed  motion 
for  judgment  apon  tbe  pleadings  and  record,  which  was 
sustained,  and  judgment  entered  against  the  surety.  Sure- 
ty appeals. — Affirmed. 

E.  B.  Lundy,  Dean  W,  Peisen  and  W.  E.  Soper,  for  ap- 
pellant. 

C.  B.  E.  Boardman,  for  appellee. 

Stevens,  J. — Appellee  is  the  assignee  of 

1.  jttiMUKNT;  a  claim  filed  and  allowed  in  favor  of  R.  L. 

on  mof  Ion ' 

pi?^D^  °°c  ■    Yonng  against  the  estate  of  Charles  J.  Hoyt, 
IowbV  deceased.    Myra  Y.  Hoyt  qualified  as  execu- 

trix of  tbe  estate  of  Charles  J.  Hoyt,  in  ac- 
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cordance  with  the  terms  of  his  will  desigDatiog  her  as  his 
executrix  without  bond. 

Appellant  states  in  its  answer  that,  upon  application 
of  R.  L.  Young  et  al.,  Mjra  Y.  Hoyt  gave  the  bond  in  suit, 
naming  him  and  several  other  persons  as  beneficiaries.  The 
bond  recites  the  usual  conditions  of  bonds  of  administra- 
tors, executors,  etc.,  and  continues:  "or,  if  she  shall  dis- 
chaise  tbe  claims  of  said  persons  in  sneh  amounts  as  may 
be  finally  found  due  on  these  claims  as  already  filed  in  tbe 
district  court  of  Marshall  County,  Iowa,  then  this  bond  to 
be  void ;  otherwise  in  full  force.  This  bond  is  however  for 
the  protection  of,  and  shall  inure  to  the  benefit  of,  the 
above  named  persons,  claimants  against  said  estate,  bnt 
for  or  to  no  other." 

This  bond  is  signed  by  Myra  Y^.  Hoyt  and  appellant, 
and  is  in  the  penal  sum  of  $6,000. 

The  plaintiff  in  his  petition  alleged  that,  on  tbe  25th 
day  of  January,  1910,  K.  L.  Young  in  writing  assigned  the 
claim  in  question  to  him,  and  that  it  was  filed  in  the  office 
of  the  clerk  and  attached  to  Docket  7  at  .page  419,  which 
by  reference  is  mflde  a  part  of  said  petition;  alleges  the 
allowance  of  the  claim  in  question  and  the  breach  of  all  of  ■ 
the  conditions  of  the  bond,  and  prays  judgment  in  the  sum 
of  $G0O  against  appellant. 

Defendant  then  filed  a  demurrer  to  plaintiffs  petition, 
which  was  overruled.  Thereupon  defendant  filed  answer, 
denying  all  of  tbe  allegations  of  plaintiff's  petition  not 
specifically  admitted.  The  answer  then  proceeds  to  admit 
all  of  the  allegations  of  plaintiff's  petition  except  that  re- 
garding the  assignment  of  the  claim  to  plaintiff,  which  in 
denied  on  the  ground  that  the  defendant  had  not  sufficient 
knowledge  or  information  to  form  a  belief  as  to  the  truth 
thereof,  and  affirmatively  alleges  that,  prior  to  the  com- 
mencement of  this  auit,  the  following  claims  had  been  al- 
lowed to  beneficiaries  named  in  the  bond:    To  Charles  E. 
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Hatcher,  special  administrator,  |6,000;  to  C.  H.  E.  Board- 
man,  approximately  f  1,000;  tliat,  because  said  claimants 
had  not  been  made  parties  to  tbis  suit,  there  was  a  non- 
joinder of  parties  defendant;  and  asked  that  plaintififs 
petition  be  dismissed. 

Later,  Charles  E.  Hatcher,  special  administrator,  and 
C.  H.  E.  Boardman  entered  their  appearance  in  this  ca^e, 
and  filed  a  written  stipulation  consenting  to  the  payment 
of  plaintiff's  claim  and  agreeing  that  same  should  be  with- 
out prejudice  to  defendant,  and  that,  at  the  final  adjnst- 
ment  of  said  claims,  should  the  aggregate  amount  of  same 
exceed  the  penalty  of  the  bond,  defendant  should  be  liable 
only  for  the  full  amount  of  the  penalty  of  its  bond.  Where- 
upon, plaintiff  filed  a  motion  for  judgment  upon  the  plead- 
ings and  record,  for  the  fall  amount  of  his  claim  with 
costs. 

Defendant  filed  a  motion  to  strike  plaintiff's  motion 
for  judgment  and  also  objections  thereto,  and  an  additional 
motion  to  strike  from  the  files  the  stipulation  above  re- 
ferred to.  All  of  said  motions  and  objections  were  sub- 
mitted together.  The  court  overruled  all  of  defendant's 
motions  and  sustained  plaintiff's  motion  for  judgment,  and 
judgment  was  accordingly  entered  for  $695  and  costs. 
From  this  judgment,  defendant  appeals. 

I.  Appellant  contends  that  our  statute  does  not  au- 
thorize the  rendition  of  a  judgment  upon  a  motion  based  . 
upon  the  pleadings  therefor.  The  motion  filed  by  appellee 
asked  judgment  upon  the  pleadings  and  on  the  record.  The 
motion  for  judgment  and  appellant's  motion  to  strike  the 
same,  together  with  its  resistance  to  said  motion  and  the 
motion  to  strike  the  appearance  and  stipulation  of  Board- 
man  and  others  from  the  files,  were  all  submitted  to  the 
court  together,  so  that,  at  the  time  the  court  passed  upon 
the  motion  for  judgment,  it  also  passed  upon  appellant's 
motion  to  strike  the  same  from  the  files. 
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It  is  the  position  of  appellant  that  tbe  sufflcienc;  of 
tbe  answer  to  constitnte  a  defense  could  not  be  cballenged 
by  a  motion  for  judgment,  but  that,  if  appellant  desired  to 
challenge  same,  he  must  follow  the  procedure  prescribed 
by  statute  and  demur  thereto.  If  appellee  desired  only  to 
challenge  tbe  sufficiency  of  the  matters  pleaded  in  defend- 
ant's answer  to  constitute  a  defense,  undoubtedly  a  demur- 
rer would  have  been  the  proper  proceeding,  but  appellee  ap- 
pears by  bis  motion  to  have  sought  to  raise  questions  that 
would  not  have  been  pre^nted  by  a  demurrer;  that  is,  the 
full  record  upon  which,  apparently,  the  court  sustained 
appellee's  motion  for  judgment  did  not  appear  upon  the 
face  of  defendant's  answer. 

The  record  does  not  show  affirmatively  the  introduction 
in  evidence  of  the  proceedings  in  probate  in  the  Charles  J. 
Hoyt  estate;  but  appellee  has  tiled  an  amendment  to  ap 
pellaut'B  abstract,  setting  out  chronologically  tbe  proceed- 
ings had  in  said  estate,  in  so  far  as  the  same  would  appear 
to  be  mfiterial  to  any  question  presented  in  this  case.  So 
motion  to  strike  this  amendment,  or  denial  thereof,  has 
been  filed  in  this  court,  so  that,  at  the  time  the  court 
passed  upon  the  motion  for  judgment,  it  seems  to  have 
had  before  it  for  consideration  matters  of  record  that 
would  not  have  been  proper  for  its  consideration  in  passing 
upon  a  demurrer  to  the  answer,  but  that  were  of  value  to 
the  court  in  passing  upon  the  motion  for  judgment. 

Our  statute  does  not  provide  for  the  filing  of  a  motion 
for  judgment  upon  the  pleadings  or  record,  and  authorities 
from  other  jurisdictions  are  cited  by  counsel  for  appellant 
criticising  this  procedure.  One  of  the  grounds  upon  which 
this  proceeding  is  assiiiled  is  that  it  may  deprive  a  litigant 
of  the  right  to  file  proper  amendments  to  his  pleadings; 
but,  as  before  stated,  in  this  case  the  several  matters  above 
referred  to  were  submitted  to  the  court  at  the  same  time, 
and  the  record  fails  to  disclose  that  connsel  for  ^pellant 
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either  tendered  or  requested  permission  of  the  court  to  file 
an  amendment  to  its  answer.  It  may  well  be  assumed 
that  appellant  had  fully  pleaded  all  matters  relied  upon 
by  it  35  a  defense  to  plaintiff's  cause  of  action. 

In  addition  to  the  contention  of  appel- 

2.  Pliidiho:  lant  tb.it  the  proceeding  was  unwarranted 

■Dd  Variance:     and  not  justified  by  our  statute,  it  is  fnr- 

nrnttera  to  be 

cffloBflSSin.  *  alleged  by  counsel  for  it  that  the  an- 
swer, in  fact,  presented  matters  constituting 
a  defense,  and  that  issues  were  thereby  presented  entitling 
it  to  a  trial  upon  the  merits. 

Following  a  general  denial  which  was  made  subject 
to  the  admissions  thereafter  set  forth  in  its  answer,  defend- 
ant stated  therein : 

"And  plaiotlfTs  all^atious  setting  forth  the  copy  of 
the  judgment  of  allowance  of  claim  of  R.  L.  Yonug  is  ad- 
mitted in  so  far  as  to  admit  the  allowance  of  said  claim  in 
said  court  as  is  shown  in  Docket  7  at  page  419;  that  as  to 
whether  or  not  said  claim  has  been  assigned  to  the  plaintiff 
in  this  suit  defendant  has  neither  knowledge  nor  informa- 
tion sufRcient  to  form  a  belief,  and  therefore  denies  such 
assignment." 

Defendant  also  alleged  a  non-joinder  of  parties  defend- 
ant, basing  the  same  upon  the  provisions  of  the  bond  in 
suit  designating  C.  H.  E.  Boardman  and  Charles  E.  Hatch- 
er, special  administrator  of  the  estate  of  Mary  L.  Bradford, 
deceased,  in  addition  to  R.  L.  Young,  appellee's  assignor 
of  the  claim  in  suit,  as  beneficiaries,  and  that  they  were 
necessary  parties  to  a  proper  determination  of  the  isauea 
presented. 

The  interposition  of  a  denial,  upon  the  ground  that 
appellant  was  not  possessed  of  sufQcient  knowledge  or  in- 
formation to  form  a  belief  as  to  the  alleged  assignment  of 
the  claim  to  appellee,  doubtless  was  because  appellant  did 
not  desire  to  rely  upon  its  general  denial  as  to  this  matter 
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This  appears  to  be  the  view  of  counsel  for  appellant,  as  it  is 
this  plea  which  is  urged  iu  argument  as  presenting  a  triable 
issue:  that  a  denial  based  upon  insufiScient  Icnowledge  or 
information  to  form  a  belief  as  to  the  truth  of  the  matten 
alleged  in  an  adverse  pleading  is,  in  effect,  a  denial  of  the 
matter  thus  pleaded,  and  puts  the  same  in  issue.  Carr  r. 
Bosworth,  68  Iowa  669 ;  Craig  v.  Easaelmanj  7i  Iowa  538. 

This  court,  however,  in  Cottle  v.  Cole  &  Cole,  20  Iowa 
482,  held  that  simply  "deuying  that  the  judgment  had  been 
assigned"  was  not  good  pleading,  and  did  not  deny  the  fact 
of  the  execution  of  the  written  atisignment  pleaded  in  plain- 
tiff's petition  nor  set  out  any  facts  upon  which  the  conclu- 
sion that  the  judgment  had  not  been  assigned,  was  based. 
The  denial  should  have  been  of  the  facts  pleaded,  as  the 
petition  on  its  face  contained  facts  which  prima  facie  es- 
tablished the  assignment. 

The  allegations  of  plaintiff's  petition  material  to  a 
consideration  of  this  point  are  as  follows: 

"Plaintiff  shows  to  the  court  that,  on  or  about  the  5fh 
day  of  November,  1909,  plaintiff's  claim  was  allowed  agaiast 
the  estate  of  Charles  J.  Hoyt,  deceased,  and  against  Myra  Y, 
Hoyt,  executrix,  and  judgment  was  rendered  in  favor  of 
It.  L.  Youug  and  against  the  estate  of  Charles  J.  Hoyt,  de 
ceased,  and  Myra  Y.  Hoyt,  executrix,  for  the  sum  of  |500 
and  costs,  all  as  shown  by  the  probate  records  of  this  connty 
in  Case  Ko.  2348,  Docket  7,  at  page  419,  which  record  is 
hereby,  by  reference,  made  a  part  of  this  petition. 

"Plaintiff  further  shows  to  the  court  that,  on  the  25th 
day  of  January,  A.  D.  1910,  R.  L.  Young  assigned  this 
claim  to  the  plaintiff,  George  A.  Tewksbury,  as  shown  by 
said  assignment,  duly  filed  in  said  Cause  Vo.  234S,  Docket 
7,  page  410,  which  assignment  is  by  reference  made  a  part 
hereof." 

The  foregoing  allegations  of  plaintiff's  petition  stated 
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facta  which  prima  fade  established  the  jadgment  and  the 
assignment.  Defendant's  answer,  as  appears  from  the  por- 
tion thereof  quoted  above,  admitted  the  allowance  and 
record  thereof  of  the  claim  in  salt,  and  stated  that  it  had 
"neither  knowledge  nor  information  sufficient  to  form  a 
belief,  and  therefore  denies  such  assignment." 

It  will  be  observed,  therefore,  that  defendant  did  not 
deny  the  execution  of  the  alleged  written  assignment,  the 
record  thereof,  nor  the  facts  pleaded  by  plaintiff,  but,  as  in 
the  cited  case,  simply  by  the  statement  of  a  conclusion, 
denied  the  assignment.  The  denial  to  present  an  issue 
should  have  been  of  the  facts  pleaded  in  the  petition,  and 
not  of  the  conclusion  to  be  drawn  therefrom.  The  denial 
was  insufficient  to  raise  an  issue  as  to  the  facts  pleaded  in 
the  petition  relative  to  the  assignment  of  said  claim,  and 
the  holding  in  Cottle  v.  Cole  &  Cole,  supra,  is  applicable. 

Both  the  petition  and  answer  made  specific  reference 
to  the  record  of  the  allowance  of  the  claim  in  suit.  It  ap- 
pears from  appellee's  amendment  to  appellant's  abstract 
that  the  griginal  written  assignment  of  the  claim  by  B.  L. 
Young  to  appellee  was  duly  acknowledged,  filed,  and  at- 
tached to  and  made  a  part  of  the  record  of  the  allowance 
of  the  claim ;  so  that,  by  reference  to  the  admitted  record, 
the  court  had  before  it  the  original  assignment  which,  by 
the  pleadings,  was  made  a  part  of  the  record  in  this  case, 
and  evidently,  in  ruling  npon  the  motion  for  judgment, 
considered  the  same  sufficient  to  make  a  prima-facie  showing 
of  the  alleged  assignment.  It  must  not  be  overlooked  that 
the  motion  for  judgment  is  not  based  alone  npon  the  plead- 
ings, but  upon  the  record  also.  The  record  of  this  assign- 
ment was,  by  special  reference  in  plaintiff's  petition,  and 
parts  of  it  by  the  admission  of  defendant's  answer,  before 
the  court,  and  all  that  appeared  upon  the  record  was,  there- 
fore, for  the  proper  consideration  of  the  court. 
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Appellant  also  argued  that  the  anaw 

8-  f*^''^',  ^'-      presented  an  issue  upon  the  question  as  to 

vouio'iai-y  ap-      whetlier  there  was  a  nonjoinder  of  parties 

^naee:  ef-       defendant.     The  p.irties  who,  it  is  claimed, 

should    have    been    made    defendants    are 

named   in   the  answer,   and  are  C.  H.   E.  Boardman  and 

Charles  E.  Hatcher,  special  administrator  of  the  Mary  L. 

Bradford  estate. 

As  hefore  stated,  C.  H.  E.  Boardman  and  Charles  E. 
Hatcher,  as  special  administrator  of  the  Mary  L.  Bradford 
estate,  entered  their  voluntary  appearance  in  this  case  and 
filed  a  stipulation  and  agreement  consenting  to  the  pay- 
ment of  the  claim  in  suit  in  full,  and  specifically  agreeing 
that  the  payment  thereof  should  be  without  prejudice  to 
defendant  in  any  action  upon  the  bond  to  recover  the 
claims  held  by  said  parties  against  the  Hoyt  estate,  and 
that,  in  the  event  said  claims  which  were  in  litigation  were 
finally  allowed  in  an  amount  exceeding  the  defendant's  lia- 
bility on  itH  bonds,  they  would  accept  the  amount  for  which 
the  defendant  was  liable  in  full  pro  rata  upon  said  claims. 
Counsel  for  appellant  moved  to  strike  this  appearance  and 
stipulation  from  the  files.  The  motion  was  overruled,  and 
the  court,  in  its  finding  of  facts  and  judgment,  beld  that, 
under  the  stipulation,  the  payment  of  the  claim  in  suit 
would  be  without  prejudice  to  any  right  of  defendant. 

Conceding,  for  the  purpose  of  argument,  that  the  pa^ 
ties  desigflated  were  necessary  parties  to  a  proper  decision 
of  the  matters  in  suit,  the  difficulty  was  obviated  by  their 
appearance  in  the  court  below  and  the  stipulation  filed. 
They  are  as  effectually  estopped  and  their  rights  as  fully 
adjudicated  herein  as  they  would  have  been  if  they  had 
been  made  parties  defendant,  as  it  is  contended  by  appel- 
lant they  should  have  been. 

While  we  do  not  approve  the  practice  followed  in  thia 
case,  and  do  not  desire  to  encourage  the  filing  of  motioDB 
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for  judgment,  yet,  ia  view  of  the  record  herein,  we  think 

the  court  committed  no  error  in  entertaining  the  motion 

and  rendering  judgment  thereon. 

II.    Myra  Y.  Hoyt  qnalifled  as  execntrix 

*'  atructinu  "^^d      "f  the  estate  of  Charles  J.  Hojt,  deceased, 
iroi^'  and  without  bond.    Defendant  alleges  in  its  an- 

lo  purpose:*"    swer  that  thereafter  application  was  made 

•ITrct;    ciecu- 

^"S'lTi  ^^  appellee's  assignor,  praying  that  executrix 

be  required  to  file  a  bond  for  the  purpose  of 
eecuring  the  payment  of  said  claim,  and,  pursuant  to  said 
application,  an  orjler  was  made  by  the  court  requiring  her 
to  give  such  bond,  and  that  the  bond  in  question  was  there- 
after filed  and  approved. 

The  argument  of  appellant  is  that  the  bond,  in  troth 
and  effect,  is  an  ordinary  bond,  and  the  one  usually  given 
in  such  cases,  and  that  the  allegations  of  plaintiff's  petition 
do  not  charge  a  breach  of  the  conditions  of  said  bond.  It 
is  in  substance  stated  by  appellant  in  its  brief  and  argu- 
ment that  the  bond  in  suit  was  an  ordinary  printed  form, 
commonly  used  by  executors  and  other  like  oflBcers,  and 
that  the  portion  thereof  commencing  with  the  word  "or" 
in  the  last  paragraph  thereof  was  written  in  longhand, 
following  the  printed  part  of  the  document.  If  the  bond 
was  given,  as  stated  by  appellant  in  it»  answer,  in  obedience 
to  an  order  of  court  requiring  same  to  be  given  for  that 
purpose  to  secure  the  payment  of  the  claim  in  suit  and  the 
claims  of  other  parties  named  as  beneficiaries  in  said  bond, 
then  the  portion  written  in  longhand  was  evidently  de- 
signed to  meet  the  desire  of  the  parties  interested  to  have 
same  clearly  stated  in  the  bond.  There  was  nothing  in  the 
printed  form  used  that  expressly  stated  the  purpose  for 
which  the  bond  was  given.  Apparently  to  guard  against 
the  possibility  that  the  bond  might  be  subsequently  con- 
'Strued,  in  a  suit  by  the  beneficiaries  named  upon  their  re- 
spective claims  against  the  surety  on  the  bond,  as  the  usual 
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and  ordioarj  bond  of  aD  executor,  instead  of  an  instrument 
securing  tlie  payment  of  the  specific  claims  for  which  the 
same  was  executed,  the  portion  in  longhand  was  added. 

In  construing  the  bond,  it  is  quite  necessary  to  take 
into  consideration  all  the  facts  and  circumstances,  bo  far  as 
apx>enrB  from  the  record,  eutering  into  and  ^urroonding  its 
execution. 

It  appears  from  appellee's  amendment  to  appellant's 
abstract  that  the  ground  of  the  application  made  b/ appel- 
lee's assignor  and  others,  asking  that  the  executrix  be  re- 
quired to  give  a  bond,  was  that  the  assets  of  the  estate 
had  been  sold  by  executrix,  and  it  is  conceded  by  appellant 
that  the  court  ordered  her  to  file  a  bond  for  the  security 
of  the  creditors  making  the  application  therefor.  Executrix 
had  been  permitted  to  qualify  as  such  without  bond,  and, 
from  the  matters  stated  in  defendant's  answer  and  set 
forth  in  appellee's  amendment  to  appellant's  abstract,  ve 
conclude  that  the  bond  was  not  intended,  at  the  time  tbe 
same  was  executed,  as  the  usual  bond  of  an  executrix,  but 
that  the  real  purpose  for  which  the  same  was  executed 
was  to  provide  security  for  the  payment  of  certain  claims 
in  favor  of  the  parties  therein  designated,  among  which 
was  that  of  the  plaintiff,  ^^'hlle  the  bond  in  part  is  in  form 
an  ordinary  executor's  bond,  yet,  in  construing  its  meaning, 
the  following  portions  thereof  must  be  given  special  consid- 
eration : 

"Know  all  men  by  these  presents.  That  we,  Myra  T. 
Hojt,  as  principal,  and  The  Title  Guaranty  &  Surety  Com- 
pany, of  Scranton,  Pennsylvania,  as  sureties,  ail  of  the 
County  of  Marshall  and  State  of  Iowa,  are  held  and  firmly 
bound  unto  the  State  of  Iowa  for  the  use  and  Jtenefit  of 
C.  E,  Ilatoher,  Special  Administrator  of  the  Estate  of 
Mary  L.  Bradford,  deceased,  (and  others)  *  •  •  in  tie 
penal  sum  of  Six  Thousand  (16,000.00)  Dollars,  for  ft* 
payment  of  which,  well  and  truly  to  be  made,  we  do  jointly 
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and  severally  bind  ouraelres.  •  •  •  or,  if  she  shall 
discharge  the  claims  of  ^aid  persons  in  such  amounts  aa 
may  be  finally  found  due  on  these  claims  as  already  filed 
in  the  District  Court  of  Marsball  County,  lova,  then  this 
bond  to  be  void;  otherwise  in  full  force.  This  bond  is,  how- 
ever, for  the  protection  of,  and  shall  inure  to  the  benefit  of, 
the  above  named  persons,  claimants  against  said  estate,  but 
for  or  to  no  other." 

The  bond  was  not  designed  primarily  to  insnre  the 
faithful  performance  by  the  executrix  of  the  duties  of  her 
office  nor  to  require  ber  to  account  for  the  assets  of  the 
estate,  but  to  secure  the  payment,  among  others,  of  the 
particular  claim  in  suit. 

Following  the  printed  portion  of  the 
"'  raB^B/-""         instrument,  the  part  in  writing  commenced 
"■nd.""°*  ^'*^  **"*  word  "or."     Based  upon  this  lan- 

guage, it  is  argued  by  appellant  that  the 
principal  on  the  bond  was  to  pay  the  claims  of  the  bene- 
ficiaries named  in  the  bond  only  in  the  event  that  she  failed 
to  properly  administer  the  estate.  This  argument  is  based 
upon  a  false  assumption.  It  is  perfectly  apparent  that  the 
primary  purpose  of  the  bond  was  not  to  secure  the  faithful 
performance  of  the  ordinary  duties  of  the  principal  as  exec- 
utrix of  the  estate  of  Charles  J.  Hoyt,  but  in  obedience  to 
the  order  of  the  court  based  upon  the  application  of  the 
claimants  named  as  beneficiaries  in  the  bond,  to  secure  the 
payment  of  the  respective  claims. 

niiile  it  is  probably  true  that  if,  instead  of  the  word 
"or,"  "and"  had  been  naed,  the  nieaning  of  the  instrument 
would  have  been  somewhat  more  clear,  yet,  in  the  view  we 
take  of  the  matter,  the  legal  effect  of  the  instrument,  so  far 
as  the  same  was  given  to  secure  the  payment  of  the  claims  in 
question,  would  not  have  been  different.  The  following  ex- 
tract from  the  bond  is  a  clear  statement  of  the  purpose  for 
which  the  same  was  executed : 
Vol.  180  Ia.— 86 
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"This  bond  is,  however,  for  the  protection  of,  and  Hhall 
inure  to  the  benefit  of,  the  abo?e  named  persons,  claimants 
against  said  estate,  but  for  or  to  no  other." 

No  reversible  error  appearing,  in  the  record,  the  judg- 
ment of  the  lower  court  is — Affirmed. 

Gaynor,  C.  J.,  Weaver  and  Pbeston,  JJ.,  concur. 


Qeokgb  Tonby,  Appellee,  v.  Intebstate  Poweb  Compact, 
Appellant. 

HaaZJOEHOE:      Acts  or  Omlssloiu  Ooustitutliis— Ungouded  Elte- 

1  trie  PowftT  WlroB.  The  court  may  not  aay,  u  a  matter  of  com- 
mon law,  that  an  electric  power  company  was  not  negligent  In 
falling  to  Inaulate  or  otherwise  guard  its  power  wires  from  mm- 
tact  with  other  wlrea  lawfully  conetructed  In  the  aame  vicinity, 
even  though  the  power  company  could  not.  In  all  cases,  foresee 
in  apeciHa  detail  the  way  or  manner  in  which  other  wires  might 
come  In  contact  with  such  power  wires.  Former  holdings,  dis- 
approving the  so-called  doctrine  of  "reasonable  anticipation"  in 
case  of  torts,  reaffirmed. 

NBOLIOENOE:       Acts  or  Omlssloni  OonsUtiitlng — Traspaaaen  ud 

2  IitceiiB«eB — Condition  and  Use  of  Iisnds,  Etc  A  telephone  line- 
man engaged  in  repairing  a  telephone  line  on  premises  oier 
which  the  line  extended,  la  neither  a  trespaeaer  nor  a  mete 
nalced  licensee — at  least  not  In  sucli  senae  that  an  electric  pow- 
er company  owes  him  no  duty  with  reference  to  Its  n^^t? 
power  wires. 

NBOUOENOE:      Acts  oi  Omlaslona  OonsUtntiiig— Negligence  pet  M 

3  — Ungnardsd  Electric  Wires.  Unguarded  electric  light  or  power 
wires  along  public  highways  canatUute  negligence  per  le.  (Sec- 
tion 1527-c,  Code  Supplement,  1S13.)  Applied  where  a  tele- 
phone wire  slipped  from  the  hands  of  a  lineman,  sprang  back, 
and,  anknown  to  the  lineman,  was,  before  it  etruck  the  groimd. 
carried  over  and  in  contact  with  an  uninsulated  or  otherwise 
guarded  electric  power  wire. 
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AFFEAI.  A2n}  EBBOB:     Pre8«iit»tlon  of  Onnmds  of  Bavlew^TlteoiT 

4  of  Oasfl — Intonatatent  Attitades.  On  appeal,  one  may  not  con- 
tend [or  the  materiality  ot  a  fact  whicb,  on  trial  In  the  lower 
court,  be  succeasfully  excludeil  on  the  plea  of  Immateriality. 

EVIDENOS:       Opinion  ETldeitee — OontrMUctloD   of  SUtntory  B»- 

5  qnimnent — Oompotency.  Opinion  evidence,  contradictory. of  the 
requlrementa  of  a  statute.  Is  wholly  Incompetent.  So  held  where 
it  was  sought  to  show  by  opinion  evidence  that  Inaulation  and 
other  guards  tor  electric  wire  were  unnecessary,  though  re- 
quired by  statute. 

BTATTTTES:      Oonstmctlon — Police  Begnlfttlon— Application  to  Frior 
S    Oonstmctlon.     A  statute  requirtng  Insulation  or  other  guards 
tor  electric  light  and  power  wires  applies.  In  the  atraence  of 
provlaloQB  to  the  contrary,  to  Hoes  erected  prior  to  the  enact- 
ment of  the  statute. 

msOUGENOE:       Acts  or  OmisBlons  Oonstttattni — J1117  Question. 

7    Where  a  circuit  brealter  was  Installed  In  an  electric  power  plant 

and  automatically  opened  when  tbe  line  was  grounded,  held  to 

be  a  Jury  question  whether  the  servant  In  charge  was  negligent 

In  closing  It  when  It  opened  at  the  time  in  question. 

ELEGTBIGITT:  NeKllgence — Common-Law  and  Btatatorr  Obllga- 
S  tlons.  The  common-law  obligation  to  provide  reasonable  pro- 
tection against  dangers  from  cleotric  wires,  and  the  statutory 
obligation  to  provide  speclfled  guards,  apply  to  wires  carrying 
any  kind  of  electricity,  "static"  as  well  as  that  generated  for 
light  or  power  purposes. 

NEOLIQENOE:  Oontribntory  Negligence— When  Question  of  Law. 
9  Contributory  negligence  becomes  a  question  ot  law  only  In 
those  exceptional  cases  where  the  want  of  care  of  the  Injured 
party  is  so  manifest  and  flagrant  as  to  at  once  convince  all  fair 
and  candid  minds  that  he  did  not  exercise  the  caution  for  his 
own  safety  which  marks  the  conduct  of  ordinarily  prudent 
men.  Evidence  reviewed,  and  held  to  present  a  Jury  question 
as  to  the  contributory  negligence  of  an  electric  lineman  In  not 
discovering  that  a  telephone  line  was  In  contact  wltli  a  line 
carrying  a  heavy  power  current 

Af  FBAL  AND  EBBOB:      Harmless  Error — Iticompfltent  Testimony — 

10    Preliminary  OSer.     The   reception    ot    Incompetent   testimony, 

preliminary  to  a  further  oJIer.  which  latter  Is  wholly  rejected, 

followed  by  distinct  direction  to  tbe  Jury  to  disregard  the  in- 
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competent  evidence  already  received,  may  fully  cure  the  error. 
So  held  vhere,  In  a  personal  Injury  action,  the  prellmlnanr 
testimony  received  tended  to  show  that  another  person  at  ■ 
former  time  had  been  killed  at  or  near  the  place  where  the 
plaintiff  was  injured. 

TSIAIi:       Verdict— f8,500—EzcesBlTenen.     Verdict  for  SS.50D,  for 

11  eerlous  and  permanent  Injuries  to  plalntltr<i  nervous  system, 
sustained.  Plaintiff  waa  31  years  of  age,  married,  in  good 
health  at  time  of  injury,  of  gooj  habits,  had  been  emplojed 
for  a  considerable  time  as  a  telephone  lineman  at  S6a  per  moath 
and  expenses,  and  was  In  line  for  promotion.  Hla  Injuria 
crippled  him  materially  in  hla  power  to  do  physical  labor. 

PLEADINa:       Amendment—Confonnlng   Pleadings  to   Proof.    To 

12  allow  amendments  which  conform  the  pleadings  to  the  prooCs 
is  clearly  within  the  discretion  of  the  court  So  held  wbere. 
in  a  personal  injury  action,  an  amendment  set  up  an  additional 
Item  ol  expenditure. 

Appeal  from  Allmnakfie  District  Court. — W.  J.  SpmsGEh, 
Judge. 

Satueday,  Jonb  23,  1917. 

Rehbabinq  Denibd  Monday,  September  24, 1917. 

Action  at  law  to  recover  damagefi  for  personal  injiiF]'. 
There  was  a  trUl  to  a  jory,  and  verdict  and  jndgment  for 
plaintiff.     Defendant  appeals.— A ffirjwed. 

Daicley,  Jordan  rf  Daicley  and  D.  J.  Murphy,  for  ap- 
pellant. 

ff.  E.  Taylor  and  William  S.  Hart,  for  appellee. 

Weavek,  J. — The    Standard    Telephone 

^'  afrt''""'oroi«-       Company  constroeted  and  maintained  a  ro- 

St^futinB":'  ral  telephone  line  npon  the  sonth  side  of  > 

"i°'K?if''pow«  public  highway  extending  east  and  west  in 

*  '^  Allamakee  County.    From  its  main  line  it 

extended  service  lines  to  the  right  and  left,  wherever  re- 
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quired  for  the  convenience  of  ita  patrons.  At  a  certain 
point  on  the  main  line,  a  service  line  was  carried  across 
the  road  northward  and  across  an  adjacent  field,  to  the 
home  of  one  Sheetz.  The  first  pole  on  the  service  line  is  145 
feet  from  the  pole  on  the  main  line  where  the  connection  ia 
made.  Some  jears  after  the  erection  of  the  telephone  line, 
the  defendant  constmcted  along  the  north  side  of  the 
same  highway  a  system  of  lines  for  the  transmission  Of 
electric  power.  The  wires  transmitting  the  power  cnrrent 
are  carried  on  poles  of  greater  height  than  those  used  by 
the  telephone  company  and  across  the  course  of  the  Sheetz 
service  line.  Whether,  at  this  point  of  crossing,  the  power 
lines  were  within  the  limits  of  the  highway  is  a  matter  of 
dispute  between  counsel  in  a^ument,  but,  under  the  record 
as  made  by  the  defendant,  to  which  we  shall  refer  later,  de- 
fendant cannot  now  be  heard  to  qnestion  the  location  or 
to  assert  any  defense  based  upon  the  claim  that  its  tine  was 
Outside  of  the  limits  of  the  highway.  Moreover,  while  the 
descriptive  terms  employed  by  some  of  the  witnesses  are 
quite  elastic,  and  could  well  be  used  to  describe  either  a 
location  inside  the  lines  of  the  highway  or  immediately 
ontside  and  parallel  thereto,  yet  we  think  the  record  as  a 
whole  permits  no  other  conclusion  than  that  the  power 
line  at  this  point  was  within  the  highway  limits,  though 
near  to  the  boundary.  We  are  further  of  the  opinion,  how- 
ever, that  the  question  is  not  a  controlling  one,  as  will  be 
more  fully  developed  in  the  course  of  this  opinion.  The 
power  company's  poles  carried  three  transmission  wires, 
and  at  the  point  in  question,  the  lowest  of  these  wires  was 
strung  301^  feet  above  the  surface  of  the  ground  and  V/2 
feet  above  the  telephone  company's  ,wire.  2^^  feet  above 
the  last  mentioned  wire  and  5  feet  below  the  transmission 
wires,  the  defendant  company  carried  upon  its  own  polea 
two  private  telephone  wires. 

The  foregoing  suflQciently  describes  the  place  where 
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plaintiff  claims  to  have  been  injured.  On  the  date  in  qnes- 
tioD,  September  2,  1912,  and  for  a  considerable  period  prior 
thereto,  plaintiff  was  in  the  employ  of  the  Standard  Tele- 
phODe  Compan;.  His  duties  were  those  of  a  lineman, 
charged  with  the  business  of  keeping  the  line  in  order. 
Complaint  having  been  made  of  some  defect  in  the  line, 
plaintiff  was  sent  out  to  ascertain  and  remedy  it.  The  evi- 
dence offered  b;  him  tends  to  show  that,  on  arriving  at 
the  place  where  the  Sheets  service  line  crosses  the  traveled 
path  of  the  highway,  plaintiff  discovered  that  this  wire  had 
become  slack,  and  was  banging  bo  low  as  to  create  danger 
of  interference  with  the  public  use  of  the  highway,  and  be 
undertook  to  remedy  this  condition  by  taking  up  the  slack. 
To  accomplish  this,  he  climbed  the  telephone  pole  at  the 
place  of  connection,  and  made  use  of  an  instrument  known 
as  a  "come-along,"  devised  for  that  purpose.  This  device 
is  in  the  form  of  a  small  block  and  tackle,  with  clamps  at 
either  end.  Having  climbed  to  the  bracket  and  clamped 
one  end  of  the  come-along  at  the  pole,  plaintiff  reached  out 
as  far  as  be  could  along  the  wire  and  there  attached  the 
other  clamp.  The  slack  being  pulled  in,  he  cut  out  a  sec- 
tion of  wire,  leaving  enough  with  which  to  reconnect  the 
line  at  the  insulator  on  the  bracket.  Then,  making  use  of 
a  connector,  a  pincher-Iike  tool  made  for  that  purpose,  he 
clamped  it  to  the  end  of  the  wire  and  sought  to  pull  it  in 
sufBcientlj  to  attach  or  fasten  it  to  the  insnlotor.  He  had 
brought  it  nearly  to  place,  and  was  about  to  make  the  twist 
necessary  to  hold  it  there,  when  the  wire,  with  the  con- 
nector attached,  slipped  from  his  grasp,  and  naturally  re- 
coiled or  flew  back  in  the  direction  of  the  strain  from  the 
other  pole.  In  doing  this  work,  plaintiff  faced  the  south 
and  away  from  defendant's  power  line,  and  away  from  the 
direction  in  which  the  wire  had  recoiled.  Descending  from 
the  pole,  he  went  in  that  direction  to  or  near  the  first  pole 
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on  the  service  line,  for  the  pnrpose  of  regaining  the  wire. 
On  reaching  it  and  attempting  to  take  it  in  his  hand,  he 
received  no  electric  shocli,  rendering  him  nnconecioue,  and 
from  which  he  alleges  he  has  sustained  great  injury.  On 
the  arrival  of  assistance,  it  was  discovered  that,  by  reason 
of  the  force  of  the  recoil  when  plaintiff  lost  control  of  the 
wire,  or  from  other  cause,  the  loosened  wire  had  been  thrown 
over  the  defendant's  transmission  line,  from  which  the  slack 
descended  to  the  ground,  thus  short-circuiting  the  pow«r 
current  of  over  6,000  volts.  Plaintiff  testifies  that  he  did 
not  see  or  know  of  the  fact  that  the  telephone  wire  had  been 
thrown  over  the  power  lines,  and  that,  on  reaching  the 
ground,  be  followed  the  usual  course  of  workmen  in  such 
cases  by  proceeding  at  once  in  the  direction  of  the  next  pole 
to  regain  the  wire  which  had  escaped  him,  having  no  knowl- 
edge Or  reason  to  apprehend  that  such  wire  had  become 
charged  with  a  dangerous  current  of  electricity.  In  this 
manner,  as  he  avers,  he  was  brought  into  contact  with  the 
overcharged  wire  and  received  great  injury,  without  con- 
tributory n^ligence  on  his  part. 

Plaintiff  brings  this  action  to  recover  damages  for  the 
injury  so  sustained,  alleging  that  the  same  was  the  proxi- 
mate result  of  the  defendant's  negligence,  as  follows:  (1) 
Failure  of  the  defendant  to  insulate  its  power  wires  or 
make  other  provisions  to  guard  the  same  nnd  prevent  con- 
tact therewith;  (2)  failure  to  provide  pro[)er  and  sufficient 
safety  devices  or  equipment  to  obviate  or  lessen  the  dan- 
gers arising  from  contact  or  interference  with  its  wires; 
and  (3)  failure  to  construct  its  lines  according  to  the  re- 
quirements of  law. 

He  also  makes  the  general  allegation  that  the  servants 
and  employes  of  the  defendant  were  grossly  and  recklessly 
negligent  in  the  maintenance  and  operation  of  its  power 
lines.  It  may  also  here  be  said  that  the  petition  describes 
the  telephone  line  and  the  power  line  as  being  located  along 
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the  public  highway,  while  the  answer  as  finally  amended 
denied  that  the  power  line  was  within  the  highway  limits. 
On  trial  to  a  jur.v.  a  verdict  was  returned  for  the  plaintiff 
for  damages  in  the  Bum  of  $8,600,  and  from  the  judfpnent 
entered  thereon,  this  appeal  haa  been  taken  by  the  defend- 
ant. Without  attempting  to  mention  seriatim  the  nniner 
ouB  assignments  of  error,  we  will  consider,  so  far  as  appears 
necessary,  those  propositions  which  appellant  hae  chosen  to 
urge  in  its  argument. 

I.  It  is  said,  and  numerous  precedents  are  called  to 
our  attention  as  supporting  the  contention,  that  there  is  no 
evidence  in  the  record  to  sustain  a  finding  that  defendant 
was  negligent  as  charged.  Counsel  premise  their  discns- 
sioD  with  the  claim  that  the  duty  of  the  defendant  to  guard 
or  protect  its  wires  carrying  high  tension  currents  of  ele^ 
tricity,  against  exposure  to  human  contact  exists  only  where 
the  location  of  the  wires  is  such  as  to  suggest  the  likelihood 
or  probability  of  injury  to  someone  in  the  absence  of  such 
adequate  protection.  In  other  words,  if  the  injury  com- 
plained of  from  such  source  could  not  reasonably  have  been 
anticipated  by  the  party  charged  with  negligence  in  failing 
to  protect,  then  there  is  no  liability.  With  this  allied  mie 
as  a  foundation,  it  is  next  argued  that  the  trial  court  shoold 
have  held,  as  a  matter  of  law,  that  defendant  was  not  bound 
to  anticipate  the  occurrence  of  an  injury  such  as  plaintift 
claims  to  have  sustained,  and  that  the  charge  of  negligence 
fails  for  want  of  support  in  the  evidence.  We  shall  not 
here  attempt  to  discuss  or  define  the  limits  of  the  rule  of 
"reasonable  anticipation"  as  above  set  forth,  except  to  sav 
that  some  courts  have  carried  it  to  an  extreme  to  which  this 
court  has  never  committed  itself.  We  have  rec<«niEed  such 
doctrine  as  lieing  applicable  in  cases  involving  breach  of 
contract  obligations  and  contract  rights,  but  have  dis- 
tinctly refused  to  do  so  where  damages  are  demanded  for 
a  tort — and  negligence  is  a  tort     See  Mentzer  t>.  Wettem 
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Vnion  Tel.  Co.,  93  Iowa  752,  760;  Btocft  v.  Minneapolis  rf  St. 
L.  R.  Co.,  122  Iowa  32,  36. 

Again,  the  application  of  the  rule,  eveo  in  courts  giv- 
iag  it  effect  in  negligence  cases,  ia  often  very  materially  af- 
fected by  the  question  whether  the  person  charging  neg- 
ligence is  a  trespasser,  or  mere  licensee,  or  is  injured  in  the 
course  of  lawful  employment,  or  in  a  place  where  he  has  an 
unqnestionable  right  to  be.  It  is  also  a  very  material  in- 
quiry in  such  cases  whether  the  duty  with  neglect  of  which 
a  defendant  is  charged,  is  one  of  common-law  obligation 
only  or  is  one  of  positive  statutory  requirement.  The  stat- 
utes, now  BO  common,  though  of  comparatively  recent  en- 
actment, providing  in  specific  terms  for  the  manner  of 
guarding  machinery  and  other  dangerous  instrumentalities, 
in  order  to  avoid  or  minimize  peril  therefrom  to  all  persons 
exposed  to  contact  therewith,  doubtless  bad  their  origin 
in  the  legislative  desire  not  only  to  save  life  and  limb,  but 
to  put  an  end  to  much  of  the  haggling  and  hairsplitting,  oth- 
erwise quite  sure  to  arise  in  nearly  every  case,  as  to  wheth- 
er the  injury  complained  of  is  one  which  the  defendant 
should  have  anticipated. 

But  passing,  at  present,  the  question  of  statutory  ob- 
ligation, and  assuming,  for  the  purposes  of  this  case,  the 
legal  rule  to  be  as  counsel  state  it,  we  are  quite  satisfied 
that  the  record  does  not  support  their  conclusion  that  there 
is  no  evidence  to  sustain  the  charge  of  negligence.  In  the 
first  place,  the  general  rule  that  every  person  is  bound  to 
manage  and  control  his  own  property  and  carry  on  his  own 
business  with  due  regard  to  the  rights,  safety  and  comfort  of 
others  is  no  less  incumbent  upon  a  public  service  corpo- 
ration than  upon  the  individual  citizen.  It  may,  if  it 
chooses,  establish  and  carry  on  a  business  which  is  inherent- 
ly dangerous,  or  it  may,  for  business  purposes,  employ  or 
uae  an  agency  or  power  which,  unless  properly  controlled 
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and  guarded,  is  a  source  of  great  peril  to  others  within  iti 
vicinity.  But  just  in  proportion  to  tlie  danger  so  ereat*d 
must  care  and  diligence  be  increased  to  keep  such  agency  or 
instrumentality  under  control  and  prevent  injury  therefrom 
to  others.  The  d^ingers  arising  from  the  production,  tranj- 
mission,  storage  and  use  of  electricity  are  among  the  great- 
est and  most  subtle  known  to  mankind.  Its  proper  man- 
agement and  control  involve  technical  knowledge,  skill  aDd 
care  which  are  a  sealed  book  to  the  great  mass  of  the  peo- 
ple, and  without  coHe,cientious  and  intelligent  care  id  cre- 
ating and  installing  devices  for  its  safe  use,  to  say  Dott- 
ing of  constant  watchfulness  in  their  proper  maintenance, 
distressing  and  tragic  results  ftfe  sure  to  follow.  The  fc 
feudant  in  this  case  constructed  Ws  transmission  line  ow 
and  across  the  course  of  the  telephon^ompany's  service  lint 
In  so  doing,  it  could  not  destroy  or  nl*nit  or  rightfoll;  ig- 
nore the  right  of  the  telephone  compan^vits  servants  and 
employes,  to  maintain  its  service  line,  or  to^nspeot,  repair 
or  renew  the  same,  and  it  must  have  known  tn^  such  serv- 
ice was  as  likely  to  be  required  at  or  near  the  poiiW  o^  fr"* 
ing  as  elsewhere.  It  must  have  known  also,  iv\at  's  * 
matter  of  common  observation,  that  tite  breaking  ; 
tanglement  of  electric  and  telephone  wires,  where^"*''' 
lines  are  suspended  in  close  proximity,  are  among  ^ 
most  fruitful  causes  of  accident  and  injury,  and,  having  l'^ 
knowledge,  it  cannot  be  said  as  a  matter  of-Jaw  that  re. 
Bonable  care  in  the  use  of  such  an  extremeh  dangerou 
agency  did  not  charge  the  defendant  with  an»  duty  to. 
guard  against  injuries  therefrom  to  persons  whose  business  jj 
or  duty  or  rightful  pursuit  of  mere  diversion  or  [Icasure  1 
brings  them  into  the  zone  of  danger  created  by  the  volun- 
tary act  of  such  defendant  in  stringing  its  wires  over  and  ' 
across  those  of  the  telephone  company.  The  dutv  thusUni 
posed  ia  not,  as  we  have  just  suggested,  limited  to  I 
use  of  all  reasonable  means  to  make  the  place  safe  for  fil 


^ 
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defendant's  own  employes  in  tlie  course  of  their  emploj- 
ment,  but  alBo  embraces  regard  for  the  reasonable  safety 
of  the  public  generally,  in  so  far  aa  members  of  the  public, 
without  contributory  fault  on  their  part,  may  be  exposed 
to  the  perils  so  arising.  It  was,  of  course,  impossible  for 
defendant  to  foresee  in  specific  detail  the  way  or  manner  in 
which  the  plaintiff  or  other  person  might  suffer  injury  from 
the  dangers  created  by  the  construction  of  the  line  in  the 
manner  described,  but  tbe  gift  of  a  prophet's  vision  is  not 
a  condition  of  liability.  It  is  enough  to  impose  the  duty  of 
protection  if  the  danger  created  by  the  construction  of  the 
line  above  the  telephone  line  was  such  that  defendant  knew 
or  ought  to  have  known  that  protection  of  some  kind  was 
necessary  to  save  from  harm  all  persons  lawfully  engaged 
in  that  immediate  vicinity.  To  say  the  least,  if  persons 
other  than  the  agents  and  servants  of  the  power  company 
had  the  right  to  be  within  the  zone  of  danger  created  by 
such  line,  it  would  be  a  most  unreasonable  proposition  to 
say  that  the  company  could  not  anticipate  that  such  right 
would  ever  be  exercised,  and  thus  escape  the  duty  of  rea- 
sonable care  to  protect  such  persons  from  injury. 

The  contention  made  in  argument  that 

^'  «'i^''o""^DmiB-      plaintiff,   if  not  a  trespasser,   was  at  best 

BnnftmB"  (red-     but  a  mere  licensee  in  the  place  where  he 

riclmi"a':°  cflme  in   contact  with  the  electric  current, 

condition  and 

use  of  lands,       i^  Without  merit.     Confessedly,  he  was  not 

upon  premises  owned  or  controlled  by  the 

defendant.     If  a   licensee  in   ony   sense  of  the  word,  the 

license  was  one  extended  to  him  by  the  owner  of  the  soil. 

The  telephone  company,  in  extending  its  telephone  wire  to 

the  Sheetz  residence,  will  be  presumed  to  have  been  acting 

lawfully  and  with  the  consent  of  the  landowner,  and  the 

right  to  construct  and  maintain  the  line  implies  the  right 

to  make  repairs  thereon.    Plaintiff,  as  the  servant  of  the 

telephone  company  engaged  in  that  work,  was,  therefore, 
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neither  a  wrongdoer  nor  a  mere  naked  licensee  for  whose 
safety  no  duty  rested  upon  the  defendant. 

Upon  thia,  and  other  points  to  which  we  have  referred, 
but  few  of  the  cases  cited  by  appellant  have  any  direct 
bearing  or  application.  The  quotations  made  from  such 
decisions  are  largely  of  an  argumentative  character  sug- 
gested by  the  peculiar  facts  of  the  case  in  hand,  rather 
than  a  statement  of  legal  rule  or  principle  of  general  appli- 
cation. Indeed,  while  we  would  neither  adopt  nor  approve 
the  discussion  indulged  in  by  some  of  the  courts  to  whose 
decuions  we  are  cited,  we  are  of  the  opinion  that  they  an- 
nounce no  rule  of  law  which,  if  held  to  be  entirely  sound, 
would  reijuire  us  to  hold  that  the  trial  court  in  thia  case 
erred  in  refusing  to  dispose  of  the  question  of  defendant's 
negligence  as  one  of  law  rather  than  fact. 

Thus  far  we  have  omitted  any  mention 
*■  r™'''"r"1imiB-      of  statutory  law  aflfecting  the  matters  here 
S'muti^"'  in   issue,  and  have  reached   the  conclusion 

DMlliiMire  per  ,  .    .     ,  i     ,  a  _ 

n;  DDEuardpd  aoove  Stated  Upon  what  we  regard  as  ap- 
proved rules  of  the  common  law  of  Dili- 
gence; hut  the  subject  is  one  of  which  the  l^islature  ha* 
taken  cognisance.  Chapter  94,  Acts  of  the  Thirty-third 
General  Assembly  {Code  Supplement,  1913,  Sec.  1527-e), 
perniits  or  authorizes  boards  of  anpervisors  to  grant  the 
right  to  maintain  eler'tric  power  lines  in  the  public  highway, 
and  in  the  same  act  makes  it  the  duty  of  the  grantee  to  use 
"only  strong  and  proper  wires,  properly  insulated."  It  al- 
so provides  that  guard  nets,  or  other  equally  effective  de 
vices,  be  suspended  over  or  under  power  line  wires  wherever 
they  pass  or  cross  other  wires.  The  power  line  in  this  case 
was  not  covered  with  any  insulating  material,  nor  was  it 
guarded  or  protected  by  nets  or  other  devices,  except  aa  the 
protection  provided  for  by  the  statute  may  have  been  tbe 
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incidental  result  of  the  maintenance  of  the  two  private  tele- 
phone wires  attached  to  its  poles  below  the  power  wires. 

The  record  presented  by  the  abBtracts 
to  this  feature  of  the  case  is  somewhat 


4.   APPBU,  IKD 


Utlon  at 

«Tound9  of  re-    peculiar.     The  petition  charges  that  the  nne 


was  erected  along  the  public  highway,  and 
■ttitafles.  (i,g  original  answer  admitted  the  truth  of 

this  Btatement.  Later,  an  amendment  was  filed  to  the  an- 
swer, alleging  that  its  line  was  erected  along  the  highway 
but  ontside  of  its  boundary,  and  upon  a  privately  owned 
right  of  way.  On  the  trial,  plaintiif  examined  the  county 
surveyor  as  a  witness,  and,  having  shown  by  him  that  he 
had  surveyed  and  definitely  located  the  highway  where  the 
power  line  crossed  the  Sheetz  service  telephone  line,  and 
had  made  meaijurenients  to  determine  where  the  electric 
line  and  the  telephone  line  wore  located,  plaintiff's  counsel 
then  nsked :  "How  far  did  you  find  the  power  line  from  the 
center  line  of  this  highway,  measuring  tinder  tlie  tclephono 
wire  leading  north?"  To  this  the  defendant  objected,  as 
"imm.TtL'rinl,  iri'elevant  and  incompetent  whether  the  elec- 
tric line  is  inside  the  public  highway  or  not."  The  objec- 
tion was  sustained,  and  the  answer  excluded.  Thereupon, 
Iihiinlitl  oflereil  to  show  that  a  proper  survey  of  the  high- 
way at  the  luiiiit  in  controversy  disclosed  defendant'a  trans- 
mission line  to  he  within  the  boundary  line  of  the  highway 
a  distance  of  11  feet.  Again  the  defendant  objected,  and 
cULi^ed  the  olTcr  to  be  rejected  as  being  both  irrelevant  and 
immaterial.  A  like  offer,  objection  and  ruling  were  had  as 
to  the  location  of  the  telephone  line  and  as  to  the  width  of 
the  highway  at  that  point.  In  presentinj;  its  defense,  ap- 
pellant put  in  evidence  some  alleged  measurements  and 
'■ei-lain  photographs  and  plat,  but  in  none  wns  there  any  at- 
tempt to  siTcifically  show  that  its  power  line  was  outside 
of  the  highway  hound;iry.     Before  the  cause  was  submitted 
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to  the  jury,  the  defendant  requested  that  the  jury  be  in- 
structed as  follows; 

"4.  The  allegation  of  plaintiff  that  it  was  unlawful 
.  for  defendant  to  maintain  its  wires  upon  the  public  fair- 
way without  having  them  protected  against  contact  with 
other  wires  is  withdrawn  from  your  consideration,  becanw 
said  wires  were  erected  before  the  statute  on  this  subject 
was  passed,  and  such  statute  docs  not  apply  to  said  wires," 
This  request  was  denied,  and  the  cause  was  submitted 
to  the  jury  without  specific  mention  of  this  feature  of  the 
controversy.  Notwithstanding  this  record,  appellant  ur^ 
in  argument  to  this  court  that  its  line  is  constructed  out- 
aide  of  the  highway  and  upon  a  private  right  of  way.  This 
claim  ia  not  only  unsupported  by  the  evidence  but  is  also 
wholly  inconsistent  with  the  attitude  taken  by  the  appel- 
lant on  the  trial  below,  and  with  its  request  for  the  instruc- 
tion of  the  jury.  In  producing  its  evidence,  as  we  have 
seen,  it  not  only  failed  to  prove  its  alleged  location  outside 
of  the  right  of  way,  but  succeeded  in  excluding  most  of  the 
direct  evidence  offered  by  plaintiff  to  show  the  exact  loca- 
tion, on  the  ground  that  the  fact  was  wholly  immaterial 
whether  its  line  was  inside  or  outside  the  boundaries  of 
the  highway. 

In   apparent  harmony   with  this  view, 
*■  opVnlSS'^evi-         defendant's  testimony  was  largely  directed 
dfct^n  of"  '^       not  to  the  precise  location  of  its  line,  but  to 
quircment:         the  attempt  to  show  that  electric  companie* 
generally   do  not  make  use  of  nets  and 
guards  or  insulating  covers,  and  that,  in  the  judgment  of 
its  witnesses,  such  protection  was  not  efficient  in  practice, 
—a  fact  which,  however  well  established,  would  constitute 
no  defense  if  the  evidence  otherwise  showed  failure  to  com- 
ply with  a   specific  statutory  r^ulation.     We  are  of  tbe 
opinion  that  the  statute  is  by  its  terms  applicable  to  the 
situation  as  ebown  by  the  undisputed  evidence,  and  that 
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failure  to  comply  with  its  requirements  was  negligence. 
Such  failure  is  made  none  the  less  vital  by  sbowiug  tbat  the 
requirement  is,  in  the  opinion  of  experts,  unwise,  or  that 
the  prescribed  protection  would  be  lacicing  in  eflBciency.  To 
hold  otherwise  would  be  to  substitute  the  opinion  of  the 
witnesses  for  the  legislative  judgment,  and  make  obedience 
to  the  statute  optional  with  the  companies  for  whose  regu- 
lation it  was  enacted. 

The  suggestion  by  the  appellant  that 
**■  TOn'trocHon:  the  Statute  is  not  applicable  because  it  was 
fionf  ■p?l'i''  passed  after  the  power  line  was  constructed 
cannot  be  upheld,  for  the  reason  that  the 
record  does  not  show  that  alleged  fact,  and 
for  the  still  better  reason  that  the  statute  does  not  exempt 
from  its  operation  companies  or  power  lines  already  in  ex- 
istence. 

Plaintifif  makes  a  farther  charge  of  neg- 
'■  ^ToT^omii.  ligence  based  on  the  following  allied  facta. 
Siftof'°jurT  The  defendant's  power  plant  is  equipped 
with  what  is  known  as  an  automatic  circuit 
breaker,  the  operation  of  which,  if  we  understand  the  wit- 
ness, was  such  that,  if  its  power  line  became  grounded  at 
any  point,  the  circuit  breaker  would  instantly  open  and 
shut  off  the  current  over  the  grounded  wire,  and,  so  long 
as  it  was  allowed  to  remain  open,  there  was  no  danger  of 
injury  to  one  coming  in  contact  with  the  wire.  Defend- 
ant's servant  in  chat^e  of  the  power  plant  admits  that  on 
this  occasion  the  circuit  breaker  o^iened ;  that  he  was  near 
at  hand  at  the  time  and  at  once  closed  it,  when  it  flew 
open  again,  and  he  permitted  it  to  remain  open  about  three 
quarters  of  an  honr.  The  claim  of  the  plaintiff  is  that  the 
opening  of  the  circuit  breaker  gave  information  to  the  men 
in  chaise  of  the  plant  of  the  grounding  of  the  power  wire; 
that  he  must  have  known  that  his  act  in  closing  the  circuit 
breaker  and  restoring  the  current  over  the  grounded  wire 
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rendered  it  a  source  of  great  danger  to  anyone  who  might 
come  it)  contact  therewith,  and  that,  but  (or  snch  act,  the 
plaintiff  n-onld  not  have  been  injured.  Responding  to  this 
claim,  defendant  aajs  that  the  cloBing  of  tbe  breaker  wu 
only  for  a  brief  moment,  which  must  have  tieen  passed  and 
tbe  breaker  re-opened  long  before  the  plaintiff  could  have 
descended  from  tbe  telephone  pole  and  gone  back  to  the 
point  where  he  was  hurt.  It  ie  further  ai^:ued  for  tbe  de- 
fendant that  the  breaker  muat  have  been  re-opened  and  the 
current  cut  off  before  plaintiff  came  in  contact  with  the 
wire,  and  if  he  received  an  electric  shock,  it  must  have  been 
from  static  electricity  accumulated  on  the  wire,  for  which 
condition  tbe  defendant  was  not  responsible.  Static  elec- 
tricity is  electricity  at  rest.  In  that  condition,  if  we  nn- 
derstand  it,  the  wire,  or  other  conductor  or  coatainer,  is 
charged  with  electric  power  or  energy  which  may  have  been 
accumulated  from  the  clouds  or  tbe  atmosphere,  and  which 
becomes  active  and  a  source  of  injury  only  when  some 
ground  connection  affords  it  a  means  or  way  of  escape. 
But  the  fact  that  the  current  trota  tbe  power  plant  was  re- 
stored for  at  least  a  short  time  after  being  cut  off  by  the 
breaker  is  admitted,  and  it  was  for  the  jury  to  say  whethe 
the  current  was  on  at  the  moment  of  plaintiff's  injury,  and, 
if  on,  it  was  equally  for  the  jury  to  say  whether,  in  dosing 
the  breaker,  the  defendant's  servant  acted  with  the  pm- 
dence  and  care  reasonably  required  of  bim.  True,  if  the 
servant's  story  is  to  be  taken  as  correct  in  a)]  its  details, 
the  injury  to  plaintiff  could  not  be  attributed  to  the  elec- 
tric current  from  the  power  plant ;  but  it  was  the  exclusive 
province  of  the  jury  to  give  to  his  testimony  only  such  cre- 
dence as  they  lielieved  it  entitled  to,  in  view  of  all  the  di- 
cumstances.  Assuming  that  the  plaintiff  was  injured  by  an 
electric  shook,  and  the  jury  has  bo  found,  it  seems  much 
more  probable  that  it  was  occasioned  by  the  grounded  cm^ 
rent  from  defendant's  lin^  than  by  static  electricity.    Tbe 
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telephone  wire  which  passed  over  the  power  wires  also  lay 
upon  the  ground.  With  this  connection  with  the  earth,  an 
accomojation  of  static  electricity  upon  the  wires  overhead 
woold  seem  contrary  to  the  laws  of  nature  controlling  these 
forces. 

Moreover,  we  can  perceive  no  good  rea- 
■  Dp'SiS^nrer'      son  why  the  duty  of  the  defendant  to  prb- 

eommoa-liw  -j  j.     ^i 

nrd  statutory      Vide  protection    against    dangers    from    its 

system  of  transmission  lines,  whether  it  be 
the  common-law  duty  of  reasonable  protection  or  the  stat- 
utory duty  of  maintaining  specifically  named  or  designated 
guards,  ig  any  less  applicable  to  dangers  from  the  static 
electricity  accumnlating  upon  its  wires  than  to  such  dan- 
gers as  attend  the  transmission  of  currents  intended  for 
power  uses.  Neither  danger  would  exist  but  for  the  con- 
struction and  maintenance  of  the  lines.  While  the  g^ierated 
current  ia  the  result  of  a  voluntary  act,  and  the  static  pow- 
er is  an  unintended  or  undesired  result,  both  are  brought 
into  existence  and  become  a  source  of  danger  because  of 
conditions  which  the  company  has  created  for  its  own  pri- 
vate advantage  and  profit,  and  the  necessity  and  propriety 
of  protection  therefrom  in  the  public  interest  is  no  less  ap- 
parent'in  the  one  case  than  in  the  other.  As  tending  to  sus- 
tain our  conclusions  in  the  foregoing  respects,  see  Yeager 
V.  EdUon  Electric  Co.,  242  Pa.  101 ;  Stmb  v.  Rocky  Mt.  Bell 
Tel.  Co.,  23  Idaho  314 ;  Muaolf  v.  Dultith  Edison-  Elec.  Co., 
108  Minn.  369 ;  Newark  E.  L.  c£  P.  Co.  v.  Garden,  23  C.  C.  A. 
6"49 ;  Potta  v.  Hhreveport  B.  R.  Co.,  110  La.  1 ;  Rowe  v.  New 
York  d  N.  J.  Tel.  Co.,  66  N.  J.  Law  10 ;  Sjnres  v.  Middlesex  d 
M.  Electric  Co.,  70  N.  J.  Law  355 ;  Mahan  v.  Newton  4  B.  8t. 
Ry.,  180  Mass.  1 ;  Rowe  v.  Taylorville  Electric  Co.,  213  111. 
318. 
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II.  The  question  of  contribntorj  neg- 
s.  nbolioencb  :  l^fiDce  i8  also  raised  bj  appellant.  It  it 
opgiStenca''  argued,  and  justly,  that,  if  defendant  was 
tioD  ot  law.  under  a  duty  of  reasooable  care  to  protect 
plaintiff  against  the  dangers  arising  fnim 
the  constructioD  of  the  transmission  line  at  tbis  point,  Him 
plaintiff  was  likewise  under  duty  to  ui!ie  reasonable  care  for 
his  own  protection.  No  fault  can  he  found  with  this  prop- 
osition, and  the  trial  court  bo  charged  the  jury.  Ail  we 
have  often  said,  the  question  of  contributory  negligoice  ie 
peculiarly  one  of  fact  and  not  of  law,  save  only  in  those 
exceptional  cases  where  the  plaintiff's  want  of  reasonable 
care  is  so  manifest  and  flagrant  as  to  at  once  convince  all 
fair  and  candid  minds  that  he  did  not  exercise  the  caution 
for  bis  own  safety  which  marks  the  conduct  of  ordinarily 
prudent  men.  He  is  not  held  to  an  ideally  high  standard 
of  care  as  being  free  from  all  grounds  of  criticism.  It  is 
enough  if  the  evidence  be  such  that  the  jury  may  properly 
say  that  he  acted  as  carefully  b»  ordinary  men  of  ordinary 
judgment  and  experience  usually  do  under  like  circum- 
stances. In  our  judgment,  the  record  does  not  make  soch 
an  exceptional  case,  and  the  trial  court  properly  left  this 
issue  to  the  jury.  It  may  be  conceded  that  plaintiff  knew 
of  the  existence  of  tiie  power  line  and  the  dangerous  char- 
acter of  the  current  carried  thereon.  He  may  also  have 
known  that  tbe  line  was  not  guarded  at  that  point,  and  yet 
we  cannot  say  as  a  matter  of  law  that  he  was  manifestly 
and  clearly  negligent  in  failing  to  discover  at  once  that  the 
wire  which  escaped  him  had  bounded  or  recoiled  over  the 
power  tine.  In  attempting  to  fasten  the  wire  about  the 
glass  insulator,  he  was  clinging  to  the  telephone  pole  near 
its  top,  with  his  back  toward  the  next  pole  on  the  Sbeeti 
line.  The  power  lines  were  also  behind  him,  and  several 
feet  higher  than  his  head.  His  action  in  backing  down  tbe 
pole  and  turning  and  "trotting,"  as  be  says,  in  the  direc- 
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tion  of  the  next  pole,  where  he  expected  to  find  and  did  And 
the  wire  which  had  pulled  from  his  graep,  was,  to  say  the 
least,  a  very  natural  thing  for  a  mau  intent  upon  the  huBl- 
ness  in  hand  to  do.  It  would  seem  equally  natural  for 
him,  when  he  reached  the  line,  to  seize  it  and  poll  it  ont  of 
the  weeds  into  which  it  had  fallen,  and  if,  in  so  doing,  he 
did  not  see  or  know  that  the  loose  end  of  the  wire  had 
gone  over  or  rested  on  the  power  lines,  we  do  not  think 
it  conclusively  ahows  an  entire  lack  of  reasonable  care  on 
his  part. 

III.  Of  the  rulings  upon  the  introdDC- 
*""  ^^^  b""  *'*"*  *"'  evidence  to  which  exceptions  have 
iSI^^M^'t  '**®°  preserved,  we  find  none  disclosing  re- 
toS?y'offi^  versible  error.  The  one  of  which  the  most 
serious  complaint  is  made  relates  to  a  ques- 
tion put  to  a  witness  by  plaintiff:  "Do  you  remember  the 
occurrence  of  a  boy  being  killed  on  that  power  line  a  short 
time  ago  near  your  place?"  Counsel  further  say  that  this 
question  was  admitted  on  the  plea  that  it  was  merely  pre- 
liminary, and  when  it  was  answered  in  the  aflOrmative,  the 
witness  was  dismissed  without  further  examination.  If 
this  statement  fairly  reflected  the  record,  the  conduct  so  de- 
scribed would  be  indefensible.  But  the  statement  as  made 
in  the  appellant's  abstract  is  incomplete,  and  not  quite  fair 
either  to  plaintiff  or  to  the  trial  court.  An  amendment  by 
appellee  shows  that,  after  the  witness  had  answered  that  he 
remembered  the  incident,  counsel  for  the  plaintiff  then 
made  an  offer  of  the  matter  they  intended  to  prove  by  such 
witness,  the  court  sustained  the  defendant's  objection,  ruled 
the  evidence  out,  and  clearly  and  distinctly  cautioned  the 
jury  not  to  consider  anything  which  had  been  said  relative 
to  any  other  person's  having  been  killed  or  injured.  As 
thus  explained,  we  find  nothing  in  this  episode  on  which  to 
ground  an  order  for  a  new  trial. 
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IV.    Appellant  flnall;  iDsists  that  the 

II.  tbul:  ver-      damages  allowed  are  excesaive.    We  do  not 
diet:  «B.aoo:      .    ,  ,,  ,  ^    ..,..■    i 

eiceuivenpu.      flnd  them  bo  lai^  as  to  fairly  indicate  pas- 

aion  or  prejudice  on  the  part  of  the  jury. 
The  plaintiff,  at  the  time  of  hia  injnrj,  was  31  years  old,  in 
apparently  good  health,  had  been  employed  in  telephone 
service  for  a  considerable  period  and  was  receiving  wages 
at  the  rate  of  |5B  per  month  and  expenses,  and  was  in  line 
of  promotion.  He  was  married,  and,  «o  far  as  appears,  was 
a  young  man  of  good  habits  and  average  ability.  The  evi- 
dence on  his  part  tends  to  show  tliat  the  electric  shock  of 
which  he  eomplains  has  resulted  in  serious  and  permanent 
injtity  to  hia  nervous  system,  and  crippled  him  to  a  ma- 
terial extent  in  his  power  to  do  physical  labor.  At  the  re- 
quest of  the  defendant,  he  submitted  to  an  examination  bj 
experts  of  its  choosing,  by  one  of  whom  it  was  sought  to 
show  that  plaintiff  exaggerated  or  may  have  exaggerated 
the  extent  of  his  injuries, — a  theory  which  the  jury  evidently 
did  not  flnd  well  established.  Other  physicians  testified 
that  plaintiff's  condition  seems  to  be  chronic  and  perma- 
nent, and,  if  the  jury  believed  the  showing  made  in  bis  be- 
half, the  verdict  is  not  excessive. 

v.     At  or  near  the  close  of  the  trial. 

"'aS^SSm^nt':       the  court  permitted  the  plaintiff  to  amend 

piradi^^to       bis  petition  to  include  a  claim  for  expenses 

incurred  for  medical  treatment,  and  upon 
this  ruling,  error  is  assigned.  Testimony  bad  been  offered 
and  admitted,  apparently  on  the  theory  that  the  issues  were 
broad  enough  to  permit  the  recovery  of  such  expenses. 
Amendments  to  conform  the  pleadings  to  the  proof  are 
within  the  discretion  of  the  trial  court,  and  we  diseov^ 
no  abuse  of  that  discretion  in  this  instance.'  Had  defend- 
ant expressed  a  desire  to  offer  further  proof  on  the  issue  so 
raised,  it  is  to  be  presumed  that  leave  to  do  so  would  have 
been  granted. 
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No  good  reason  appears  for  remaDding  the  case  for  a 
new  trial,  and  the  judgment  of  the  district  conrt  ia — Af- 
prmed. 

Qaynob,  C.  J.,  Phbston  and  Stbvbnb,  JJ.,  concur. 


E.  G.  Walker,  Appellee,  t.  W.  H.  LAUBscHm,  Appellant. 

APFBAI.  Aim  EBBOB:  FindlngB  of  Fact,  Etc.— OonUet  of  I«att- 
miniT^-Verdlct — OondnslTnteBS.  Rarely  will  the  appellate  conrt 
disturb  a  verdict  on  Irreconcilable  teetlniMiy.  So  docUred  on 
appeal  In  a  oauRe  Involving;  a  controveray  over  a  division  of 
commission  received  on  the  sale  of  a  farm. 

.  Appeal  from  Cedar  Dittrict  Court. — John  T.  Moffit, 
Judge. 

Wednesday,  May  16,  1917. 

Beheabino  Denied  Septbmbbb  24,  1917. 

Action  at  law  to  recover  upon  an  allied  oral  contract 
to  share  in  commissions  earned  in  the  sate  of  real  estate. 
Verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 
—AJfiirmed. 

C.  O.  Boling,  for  appellant. 
C.  J.  hynch,  for  appellee. 

Weaver,  J. — The  plaintiff  allies  that 
^U^.  iiDd-  ^^^  be  ^^^  ^b^  defendant  have,  for  a  con- 
mT:  MnflkV*  slderable  period,  been  engaged  in  business 
as  real  estate  agents,  and  that,  in  Ma;,  1914, 
they  entered  into  an  oral  agreement,  by 
which  they  wonld  render  matoal  assistance  in  such  trans- 
actions, and  by  which,  upon  all  sales  brought  about  by 
their  joint  or  common  effort,  tbe  commissions  bo  earned 
should  be  divided  between  them  on  the  basis  of  40  per  cent 
to  the  plaintiff  and  60  per  cent  to  the  defendant,  the  latter 
furnishing  the  nse  of  an  automobile  in  the  business.    He 
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farther  alleges  tbat  thereafter,  and  in  pnranasce  of  thdi 
agreement,  the  defendant  and  himeelf  did  jointlj  solicit 
bnyera  for  various  tracts  of  land,  and  that  together  they 
broQght  about  the  sale  Qf  a  large  farm  b;  one  Tracht  to 
William  Marsh,  for  which  service  they  became  entitled  to 
receive  a  commission  or  margin  of  t2,000,  which  sum  was  in 
fact  paid  to  the  defendant,  who,  though  requested  bo  to  do, 
neglects  and  refuges  to  pay  over  or  to  account  to  plaintiff 
for  any  part  thereof.  On  the  claim  thus  stated,  a  recovery 
of  $800  IB  demanded. 

The  defendant  denies  the  contract  pleaded  by  the  plain- 
tiff, and  denies  that  plaintiff  had  any  part  in  n^otiating 
the  sate  of  the  land  in  question,  or  that  he  has  any  right  to 
or  interest  in  any  part  of  the  commisBions  earned  upon  said 
sale.  He  admits,  however,  that  he  verbally  agreed  with 
plaintiff,  who  was  then  principally  engaged  in  another  line 
of  business,  that,  if  plaintiff  should  find  and  turn  over  to 
him  any  prospective  purchaser  of  land,  of  which  purchaser 
defendant  did  not  have  previoas  knowledge,  then  he  would 
give  or  pay  to  plaintiff  40  per  cent  upon  all  commissions  re- 
ceived upon  sales  so  brought  about.  He  further  avers  that, 
at  the  time  the  agreement  was  made,  he  (defendant)  alread; 
had  the  Tracht  farm  listed,  and  that  he  alone  was  the  pro- 
curing cause  of  the  sale  to  Marsh,  and  that  the  commis^on 
earned  thereon  was  in  no  manner  subject  to  the  agreemrat 
between  him  and  plaintiff. 

On  the  issues  thae  joined,  the  jury  found  for  plaintiff 
for  the  full  amount  of  his  claim. 

The  sole  exception  argued  by  appellant  upon  which  he 
seeks  a  reversal  of  the  judgment  below,  is  that  the  evidence 
is  insufficient  to  support  the  verdict,  and  that  the  verdict 
is  manifestly  the  result  of  passion  and  prejudice. 

That  there  was  evidence  which,  if  true,  tended  directly 
to  sustain  the  plaintiff's  claim,  can  hardly  be  denied  by  anj 
candid  reader  of  the  record.    The  plaintiff  swears  to  the 
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agreement  substantially  aa  alleged  in  tbe  petition.  He  for-, 
ther  swears  that  he  had  upon  his  own  list  the  farm  of  one 
Woods,  which  he  reported  to  defendant;  that  together  they 
started  out  to  meet  Marsh  &.  Marsh  and  endeavor  to  sell 
them  the  Woods  farm ;  and  that,  while  on  the  road  for  that 
purpose,  the  defendant  made  to  him  the  proposition :  "Let's 
switch  them  fellows  over  onto  the  Tracht  place.  There  is 
more  commissioD  in  it  for  both  of  us."  To  this  plaintiff 
says  be  agreed,  and  together  they  went  with  Marsh  &  Marsh 
to  the  Tracht  farm,  where  a  sale  was  accomplished.  He 
concedes  that  defendant  took  the  lead  or  principal  part  in 
talking  with  the  seller  and  purchaser,  bnt  avers  that  he  him- 
self did,  to  some  extent,  take  an  active  part  in  bringing  the 
deal  to  a  successful  conclusion.  Both  plaintiff  and  defend- 
ant went  with  the  buyers  and  seller  to  the  notary's  office, 
where  the  written  contract  of  sale  was  made. 

Defendant  positively  denies  making  any  agreement 
with  plamtiff  except  as  pleaded  in  the  answer,  and  posi- 
tively denies  the  conversation  related  by  the  plaintiff  with 
reference  to  switching  the  bayers  from  the  Woods  farm  to 
tbe  Tracht  farm,  or  that  he  spoke  of  there  being  a  better 
commission  for  bofb  of  them  in  a  sale  of  the  latter.  He  fur- 
ther swears  that  he  took  plaintiff  in  his  car  on  the  day  of 
the  sale  solely  because  plaintiff  asked  permission  to  ride, 
and  in  so  doing,  voluntarily  said  he  would  make  no  claim 
to  any  share  in  tbe  commission.  This  testimony  is  denied 
by  the  plaintiff.  In  addition  to  tbe  denials  by  the  defend- 
ant as  a  witness,  the  defense  relies  principally  upon  the 
testimony  of  Tracht  and  the  Marshes  that,  at  the  meeting 
at  the  farm  where  the  sale  was  made,  plaintiff  had  little,  if 
anything,  to  say,  and  they  did  not  know  that  he  was  an 
agent  in  the  transaction. 

It  will  be  seen  at  once  that,  in  bo- far  as  the  terms  of 
the  agreement  between  the  parties  are  concerned,  the  con- 
flict is  one  which  involves  their  veracity  as  witnesses.     Both 
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canaot  be  telling  the  tmtfa.  If  plaintiff  is  to  be  beliered, 
he  is  clearly  entitled  to  recover.  I(  defendant  is  to  be  be- 
liered,  no  recovery  should  be  bad  against  him.  That  the 
credibility  of  witneaaea  and  the  value  of  their  testimony 
are  matters  for  the  jury  alone  ia  among  the  most  elemrat- 
ary  principles  of  the  law  governing  actions  of  this  bind. 
There  are,  of  course,  exceptional  cases  wher«>  the  apparent 
weight  and  value  of  the  evidence  is  so  clearly  against  the 
finding  of  the  jury  that  the  court,  in  the  interest  of  jnBdoe, 
will  order  a  new  trial ;  but  it  must  be  a  very  clear  case  in- 
deed in  which  this  court  will  assume  to  override  the  judg- 
ment of  both  jury  and  trial  court  upon  a  question  of  this 
nature.  So  far  as  the  truthfulness  of  a  witness  u  con- 
cerned, the  judgment  of  the  average  conscientious  juror, 
who  sees  the  witness,  notes  his  appearance,  demeanor  and 
tone  of  voice,  and  compares  him  with  other  witnesses  and 
his  testimony  with  other  testimony,  is,  to  say  the  least, 
quite  as  sure  to  be  correct  as  that  of  the  average  conscioi- 
tiona  judge  upon  the  bench,  who  must  reach  his  conclusion 
upon  the  basis  of  the  printed  page  alone.  There  is  nothing 
inherently  unlikely  or  unreasonable  in  the  story  told  by  the 
plaintiff,  and  the  finding  of  the  jury  that  the  contract  was 
made  as  he  pleads  it  and  testifies  to  it  is  to  be  accepted  as 
conclusive.  The  fact,  if  it  be  a  fact,  that  he  took  but  a 
minor  part  in  the  negotiation  at  the  farm,  or  even  if  he  re- 
mained silent,  and  left  the  defendant  to  do  all  the  talking, 
is  not  necessarily  suflScient  to  defeat  his  right  to  share  in 
the  commission.  If  tbe  contract  was  as  he  alleges  and  as 
the  jury  found  it  to  be,  and  if  he  and  the  defendant  started 
out  to  induce  the  Marshes  to  buy  the  Woods  farm, — a  deal 
in  which  he  would  admittedly  be  entitled  to  share, — and 
then  he  agreed,  at  defendant's  suggestion,  to  "switch"  their 
customers  "onto  the  .Tracht  farm,"  where  a  bett»  commis- 
sion was  obtainable,  and  they  did  so,  he  was  as  much  entitled 
to  a  part  of  the  commission  as  if  he  had  personally  coo- 
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ducted  the  negotiatioD;  and  the  fact  that  Tradit  and  the 
Marebes  did  not  know  of  his  connectiOD  with  the  deal  vaa 
entirely  immaterial.  All  these  matters  and  circamstauces 
were  before  the  jury,  and  its  verdict  thereon  ia  against  the 
defendant. 

We  discover  no  ground  for  saying  that  the  verdict 
mast  have  been  influenced  by  passion  or  prejadice. 

No  other  assignment  of  error  has  been  argned.  The 
exception  which  has  been  presented  mast,  for  reasons  above 
■stated,  be  overrated,  and  the  judgment  of  the  district  coart 
is — Affirmed. 

Oatnob,  C.  J.,  PaasTON  and   Btevbns,  JJ.,   concnr. 


Gbobqb  li.  Pierce,  Appellee,  v.  Gmicaqo  &  Nobthwistbbn 
Railway  Company,  Appellant. 

RAIIAOASS:  Injury  to  AsimaiM — I>oa1)Ie  SamBgaa — ^BKConlve  !>•- 
1  mud — SffMt.  Double  damages,  for  loea  of  stock  killed  or  In- 
jured by  a  railway  company  by  reason  of  failure  to  fence  Iti 
track,  may  not  be  recovered  when  claimant,  In  his  written  no- 
tice of  lose,  demands  damages  In  excess  of  the  fair  and  reason- 
able vaiue  of  the  stock  as  finally  (letermlned  by  the  verdict  ot 
the  Jury,  even  though  the  company  makes  no  tender  of  the  ac- 
tual damages.  (Section  20S5,  Code,  1897.)  So  beld  where  the 
demand  was  for  f200  actual  damages  and  the  Jury  found  the 
same  to  be  |190. 

OOHBTITUTlONAIi  LAW:  Dne  Process,  Etc. — Donble  Damages  for 
8  Stock  Killed — Ezcesstve  Demand.  A  statuto  bo  constnied  as  to 
penalize  a  railway  company  for  failure  to  pay  an  excessive 
claim  for  damages  would  be  violative  of  the  constitutional 
guaranty  of  (a)  due  process  and  (b)  equal  protection  of  the 
law. 

Appeal  from  Marshall  District  Court. — B.  F.  Cumuinqs, 
Judge. 

WEDNBsnAT,  Sbptbhbeb  26,  1917. 

Action  for  damage  consequent  on  the  alleged  fcilling  of 
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a  two-year  old  colt  on  defendant's  right  of  way  resulted  in 
judgment  against  defendant,  from  which  it  appeals. — Re- 
versed. 

Binford  d  Farier,  James  C.  Davis  and  Qeorge  E.  Bm. 
for  appellant. 

Bradford  £  Johnson,  for  appellee. 

IjAdd,  J. — The  defendant's  line  of  tail- 
1.  KitiT.B»^i»< :  In-  way  extends  through  the  town  of  Quarry, 
Si'^iKeB^'ei-  "^""^  '^  double  tracked.  A  highway  extends 
mand!  effect,  north  and  south  immediately  west  of  the 
town,  and  intersects  the  railway.  In  the 
morning  of  December  3,  1912,  at  about  6 :10  o'clock,  a  two- 
year  col*:  was  found  lyiug  dead  on  the  cattlegoard  at  the 
east  side  of  the  highway.  Suit  was  brought  for  the  value 
of  the  colt,  it  being  alleged  that  it  bad  gotten  on  the  right 
of  way  in  consequence  of  defendant's  failure  to  maintain  a 
BuEicient  fence  along  the  railroad,  and  was  killed  by  the 
operation  thereof.  The  jury  so  found,  and  allowed  In  their 
verdict  double  damages  in  the  sum  of  $380,  thereby  fixing 
the  reasonable  value  of  the  colt  as  |190.  Thereupon  de- 
fendant moved  that  judgment  be  entered  for  this  latter 
amount  only,  for  that  plaintiff  had  demanded  more  than 
the  reasonable  value  of  the  colt  in  bis  notice  and  affidavit, 
and  this  being  so,  he  was  not  entitled  to  double  damages- 
The  same  thought  was  Included  in  Beve>al  iustmctioas, 
which  were  refused,  We  are  of  opinion  that  the  motion 
should  have  been  sustained.  To  hold  otherwise  would,  in 
effect,  result  in  penalizing  defendant  for  not  yielding  to  an 
unjust  demand. 

Section  2055  of  the  Code,  1897,  declares  that: 
"Any  corporation  operating  a  railway,  and  failing  to 
fence   the  same  against   live  stock  running  at  lai^  and 
maintain  proper  and  snfiQcient  cattlegnardg  at  all  points 


Sept.  191T]     PiEBCB  V.  Chicago  &  N.  W.  R.  Co.  1387 

where  the  right  to  fence  or  maintain  cattle-guards  eziats, 
shall  be  liable  to  the  owner  of  any  stock  killed  or  injured 
by  reason  of  the  want  of  such  fence  or  cattle-guards  for  the 
fall  amount  of  the  damages  snetained  by  the  owner  on  nc- 
coant  thereof,  unless  it  was  occasioned  by  his  wilful  act  or 
that  of  his  agent;  and  to  recover  the  same  it  shall  only  be 
necessary  for  him  to  prove  the  loss  of  or  injury  to  his  prop- 
erty. If  such  corporation  fails  or  neglects  to  pay  such 
dnmagea  within  thirty  days  after  notice  in  writing  that  a 
loss  or  injury  has  occurred,  accompanied  by  an  affidavit 
thereof,  served  upon  any  officer  or  station  or  ticket  agent 
employed  by  said  corporation  in  the  county  where  ■such  loss 
or  injury  occurred,  such  owner  shall  be  entitled  to  recover 
from  the  corporation  donble  the  amount  of  damages  ac- 
tnally  sustained  by  him." 

The  notice  and  affidavit  of  plaintiff  fixed  the  value  of 
the  colt  at  |200,  and  demanded  payment  thereof  within  30 
days.  A  statement  of  the  value  was  an  essential  part  of 
the  notice  and  affidavit.  Manwcll  v.  Burlington,  C.  R.  d 
N.  R.  Co.,  SO  Iowa  6G2;  Mcwlelly.  Chicago  d  .V.  W.  B.  Co., 
20  Iowa  11.  No  other  demand  was  essential  to  the  recov- 
ery of  double  damages. 

The  statute  has  been  upheld  as  constitutional  iMm7^e■ 
apoUs  £  St.  L.  R.  Co.  v.  Beckmth,  12y  U.  S.  26  [32  L.  Ed. 
585]),  and  evidently  was  enacted  to  assure  to  the  owners  of 
live  stock  prompt  payment  of  actual  damages  for  the  loss 
OP  injury  thereof  consequent  on  the  failure  of  railroad  cor- 
porations to  maintain  a  sufficient  fence  along  their  right 
of  ways.  Nothing  contained  therein,  however,  evidences  a 
purpose  of  aiding  the  owner  to  exact  anything  in  excess  of 
the  reasonable  value  of  stock  destroyed  or  the  fair  reman»< 
ation  for  injuries  done.  The  object  ia  to  induce  prompt, 
not  excessive,  payment.  The  fair  implication  is  that  the 
amount  demanded  in  order  to  exact  payment  within  30  days, 
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is  the  fair  and  reasonable  measare  of  the  loaa  or  injor? 
suffered,  and  if  more  is  claimed,  the  penalty  of  doabling 
the  damages  will  not  be  enforced.  In  retnaing  to  pi^  an 
excessive  claim,  the  company  is  guilty  of  no  wrong.  On 
the  contrary,  it  is  to  be  commended*  for  not  paying  it  and 
thereby  encouraging  efforts  at  extortion.  The  owner  is  in 
much  better  situation  than  the  railroad  company  to  asco^ 
tain  the  value  of  his  own  stock  when  killed  or  the  amount  of 
damages  when  injured,  and,  to  the  end  that  adjastment 
shall  be  prompt  and  controversy  avoided,  be  should  a^  no 
more  than  he  is  fairly  entitled  to  claim,  and,  if  he  does, 
there  is  no  tenable  ground  in  law  or  good  moraU  for  pon- 
iahiug  the  railroad  company  for  not  satisfying  his  demand. 
In  8t.  Louie,  I.  M.  oE  S.  R.  Co.  v.  Wynne,  224  U.  S.  351 
(56  L.  Ed.  799),  the  statute  involved  was  similar  to  ours, 
exacting  payment  of  double  damages  and  attorney's  fees 
if  actual  damages  were  not  satisfied  within  30  days  after 
notice.  Two  horses  were  killed,  and  in  the  notice  their 
value  was  stated  to  be  |500.  The  defendant  did  not  pay 
within  the  time  required,  whereupon  suit  was  brou^t  for 
f400  as  damages,  and,  on  trial,  the  damages  were  found  to 
be  as  BO  allied.  The  trial  court,  deeming  the  statute  ap 
plicable,  entered  judgment  for  fSOO  and  attorney's  fees. 
It  will  be  observed  that  the  owner  admitted  and  the  jury 
found  that  the  demand  was  exccBsive,  and  yet  the  statute 
was  so  construed  as  to  penalize  defendant  for  refusing  to 
pay  the  excess  together  with  the  actual  damages  suffered. 
The  Supreme  Court,  in  reversing  this  judgment,  speaking 
through  Van  Devanter,  J.,  said: 

*'We  think  the  conclusion  is  unavoidable  that  the  stat- 
nte,  as  so  construed  and  applied,  is  an  arbitrary  exercise  of 
the  powers  of  government  and  violative  of  the  fandamental 
rights  embraced  within  the  conception  of  due  process  Af 
law.  It  does  not  merely  provide  a  reasonable  incentive  fOE 
the  prompt  settlement,  witbont  suit,  of  just  demands  of  a 
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class  admitting  of  special  treatment  by  the  legislature,  as 
vaa  the  case  with  the  statute  considered  in  Seaboard  Air 
Line  By.  v.  Seegers,  207  U.  S.  73,  62  L.  Ed.  108,  28  Sup.  Ct 
Rep.  28,  but  attaches  onerous  penalties  to  the  nonpayment 
of  extravagant  demands,  thereby  makine  submission  to 
them  the  preferable  alternative.  Thus,  it  takes  property 
from  one  and  gives  it  to  another,  not  because  of  a  breach 
by  the  former  of  a  duty  to  the  latter  or  to  the  public,  but 
because  of  a  lawful  exercise  of  an  undoubted  right.  Plain- 
ly this  cannot  be  done  consistently  with  due  process  of  law." 

See  annotation  to  this  case  in  42  L.  B.  A.  (N.  S.)  102. 

The  decision  was  applied  in  Chicago,  M.  rf  St.  P.  B.  Co. 
V.  Polt,  232  U.  8.  165  (58  L.  Ed.  554).  A  statute  of  South 
Dakota,  after  making  a  railway  company  absolutely  liable 
for  all  property  destroyed  by  fire  communicated  from  its  lo- 
comotive engines,  and  for  double  damages  unless  the  full 
amount  is  paid  within  60  days,  providea  that  if,  within  60 
'days,  it  shall  "ofFer  in  writing  to  pay  a  fixed  sum,  being 
the  full  amount  of  the  damages  sustained,  and  the  owner 
shall  refuse  to  accept  the  same,  then  in  any  action  there- 
after brought  for  such  damages,  when  such  owner  recovers  a 
less  sum  as  damages  than  the  amount  so  offered,  then  such 
owner  shall  recover  only  bis  damages,  and  the  railway 
company  shall  recover  its  costs."  A  verdict  was  returned 
for  |780,  and  judgment  was  entered  for  double  this  amount 
nith  interest,  though  defendant  had  tendered  (500,  which 
was  less  than  the  amount  of  the  verdict,  and  plaintiff  had 
demanded  more  than  the  verdict,  or  (838.20.  The  Supreme 
Court,  in  reversing  the  judgment,  speaking  through  Holmes, 
J.,  said: 

"Ko  doubt  the  states  have  a  large  latitude  in  the  policy 
that  they  will  pursue  and  enforce,  but  the  Tudim«itB  of  fair 
play  required  by  the  Fourteenth  Amendment  are  wanting 
when  a  defendant  is  required  to  guess  rightly  what  a  jury 
will  find,  or  pay  double  if  that  body  sees  fit  to  add  one  cent 
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to  the  amoont  that  was  tendered,  although  the  tender  was 
obviously  futile  because  of  an  exeeesive  demand.  The  case 
Ib  covered  by  8t.  Jjoui€,  Iron.  Mountain  A  Southern  By,  Go.  e. 
Wynne,  224  U.  8.  354,  56  L.  Ed.  799,  42  L.  R.  A.  (N.  8.) 
102,  32  Sup.  Ct.  Rep.  493.  It  is  not  like  those  in  wtaidi 
a  moderate  penalty  is  impoaed  for  failure  to  satisfv  a  de- 
mand found  to  be  just.  Yaeoo  d  Misamippi  VaU^  R.  Co. 
V.  Jackson  VinegarVo.,  226  U.  S.  217,  57  L.  Ed.  193,  33  Snp. 
Ct.  Rep.  40." 

See,  also,  Kanacu  City  8.  R.  Co.  p.  Anderson,  233  U.  S. 
325  (58  L.  Ed.  983) ;  Missouri,  K.  d  T.  R.  Co.  v.  Cade,  233 
U.  8.  642  (58  L.  Ed.   1135). 

These  decisions  seem  conclusive  on  the 
'■  ^rtl"rkZt'  proposition  that  to  penalize  defendant  on  its 
Soubi^'dam- '  failure  to  satisfy  the  demand  in  the  notice 
SRieii  °^^nl-  and  affidavit,  found  by  the  jury  to  have  been 
excessive,  by  enforcing  payment  of  double 
tbe  actual  damages,  would  be  taking  property  without  due 
process  of  Jaw,  and  denying  defendant  the  equal  protecticffi 
of  the  law,  as  exacted  by  the  Fourteenth  Amendment  to 
the  Constitution  of  tbe  United  States.  These  decisions  were 
reviewed  in  Binder  v.  Chicago  rf  N.  W.  R.  Co.,  162  Iowa 
550,  but  there  the  only  contention  was  that  the  owner,  in 
making  bis  demand,  bad  acted  in  bad  faith,  and  therefore 
was  not  entitled  to  double  damages  where  the  actual  dam- 
ages were  found  to  be  less  than  the  demand.  •  The  snK** 
tion  that  the  railway  company  should  make  a  tender  ot 
actual  damages  equal  to  the  amount  found  by  the  jury,  in 
order  to  avoid  the  penalty,  is  disposed  of  in  Railroad  r. 
Polt,  supra.  Moreover,  the  railway  company  is  made  lia- 
ble for  the  penalty  only  in  case  of  compliance  by  tbe  claim- 
'  ant  vfith  the  statute,  and  no  hardship  is  involved  in  exatt- 
ing  that  the  owner's  claim  be  restricted  to  the  fair  and  rea- 
sonable measure  of  damages  suffered,  as  a  condition  to  the 
imposition  of  the  penalty  for  failure  to  pay. 
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To  hold  otherwise  would,  as  we  think,  and  as  held  is 
the  caaes  from  which  we  have  quoted,  pniiish  the  defendant 
for  no  breach  of  dutj,  and  thereby  denj  it  the  equal  pro- 
tection of  the  law,  and  take  its  property  without  due  process 
of  law.  It  follows  that  the  motion  for  judgment  for  the  ac- 
tual damages,  as  found  by  the  jur;,  or  |190,  should  have 
been  sustained. 

Oaynor,  C.  J.,  Wbaver,  Evans,  Salinobb  and  Stivbns, 
JJ.,  concur. 

Preston,  J.,  dissents. 


John  Raffertx  et  al..  Appellants,  v.  Town  Council  of 
Clermont  et  al.,  Appellees. 

BLEOnONS:     Ordering,    Oalllng  uid  Notlc*— Non-Mtmdatory  Be- 

1  lalranmtta.  An  election  la  not  necesntrllr  Invalidated  becaaas 
the  propoBltlon  upon  which  the  people  voted  did  not  reach 
them  with  all  the  strict  formalltlea  required  by  law,  and  the 
state  of  the  Tot«  cast  may  be  very  potent  to  show  that  no  preju- 
dice reanlted  from  lack  of  formality.  So  held  with  reference 
(a)  to  the  BlKning;  by  the  mayor  of  a  resolutlOD  ordering  as 
election,  and  (b)  to  the  recording  of  service  of  notice  of  a  spe- 
cial meeting  of  the  city  council. 

OEBTIOBABI:       Fioceedliig     and    Detannluatlon — Betom — Bapsl^ 

2  mentMT  TestlmonT,  Limit  On.  Testimony  In  addition  to  the  re- 
turn to  a  writ  of  certiorari  may  be  received  provided  it  bean 
on  jwitdiction.  So  held  with  reference  to  testimony  whether  B 
mayor  signed  the  resolution  in  question. 

OEBTIOKABI:       Froceluie     and     Oetenniiiation^-Betniii — Amend- 

3  ments.  Filing  an  amended  return  in  the  absence  of  opposing 
counsel  affords  no  basis  for  complaint  when  counsel^  was 
promptly  informed  of  the  flllng  and  reoognized  the  procedure 
by  a  motion  to  strike. 

MUNIOIFAL    OOKPOBATIONS:     Proceedings   of   OotmcU— Spedtd 

4  Meetings — Notice.  Proceedings  of  a  city  council  at  a  special 
meeting  are  not  rendered  invalid  by  the  failure  to  serve  one 
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member  with  notice  of  the  meeting  vben  such  member  «u  tn 
favor  of  the  proposition  &a  finally  adopted  by  the  council,  IcA 
the  cfty  with  full  knowledge  that  aald  meeting  would  be  called, 
and  at  the  time  of  the  meeting  was  in  a  distant  state. 

Appeal  from  Fayette  District  Court.— A.  N.  Hobson,  Judge. 

WeDNBSDAY,    gEFTHHBER    26,    1917. 

The  incorporated  town  of  Clermont  asserts  that  it  has 
annexed  to  its  territory  certain  lands  owned  by  plaintiffs. 
Tlie  plaintiffs  challenge  the  legality  of  this  annexation. 
On  their  petition,  the  district  court  issued  a  writ  of  certio- 
rari to  review  the  legality  of  the  proceedings.  Upon  hear- 
ing, it  annulled  the  writ,  and  plaintiffs  appeal. — Affirmed. 

ff,  P.  Hancock,  for  appellants. 

Pickett,  SuAaker  £  Fancell,  for  appellees. 

Salinobb,  J. — I.    On  the  authority  of 

1.  EuciioHB :         Moore  v.  Citu  CoUrtuAl  of  Perry,  119  Iowa 
orderlne,   call-  ^ 

!nB  aaJ  notice:  423    and  some  of  our    later    decisions  in 

Don-mBDda-  ' 

meSf^"'""  school  district  cases,  it  is  settled  that,  un- 
like 'Statute  requirements  which  are  safe- 
guards against  the  loss  of  substantial  rights  of  the  pub- 
lic, statutes  are  not  mandatory  which  are  mere  directions 
as  to  method  in  the  formal  steps  preparatory  to  an  election 
at  which  tliere  is  the  right  and  opportunity  to  accept  or  re- 
ject what  such  formalities  present  for  action.  That  a  prop- 
osition upon  which  the  people  have  the  final  word  does  not 
reach  them  in  a  manner  which  is  an  exact  compliance  with 
the  Code  loses  the  electors  nothing  of  substance.  Omissions 
to  cross  and  dot  do  not,  as  seems  to  be  contended,  go  to 
jurisdiction  to  bring  on  an  election.  The  proceedings  of 
town  councils  and  the  acts  of  town  offlcers  should  be  lib- 
erally construed,  with  a  view  to  upholding  the  transaction 
of  essential  public  business.     XJnion  Pac.  R.  Co.  v.  McLean, 


3ept.  1917]        BAFrEBTY  V.  Town  Council.  1393 

(Neb.)  139  N.  W.  679.  And  see  President,  etc.  of  Bank  v. 
Dandridge,  12  Wheat.  (U.  S.)  64;  State  v.  Siemens,  (Ore.) 
133  Pac.  1173;  McCloud  v.  City,  (Ohio)  44  N.  E.  95;  36 
Cyc.  1167;  Erhardt  v.  Schroeder,  155  U.  S.  124;  Fren<A  v. 
Edufords,  13  Wall.  (U.  B.)  B06;  United  States  v.  Eaton,  169 
U.  S.  331. 

One  complaint  ie  that  the  court  erred  in 
^  ^^2^S"  ■  holding  that  the  resolution  for  the  elec- 
tk£  :^ra'tnra'^'  tion  was  properlj  and  legally  signed  by  the 
teaammu.  "i^-  mayor.  Elaborating,  appellant  says  that 
the  notice  of  election  and  the  proclamation 
of  the  result  of  the  election  were  signed  by  the  mayor,  but 
the  record  of  said  meeting  was  'signed  by  the  clerk,  and  not 
by  the  mayor;  that,  while  a  copy  of  the  resolution  was  by 
the  mayor  taken  to  the  printer  for  publication  and  then 
signed  by  him  in  the  oGQce  of  and  in  the  presence  of  said 
printer,  this  was  a  mere  piece  of  paper  to  guide  the  printer 
in  the  publication  of  said  notice,  and  there  is  no  record 
that  the  signature  was  attached  to  the  original  resolution 
as  recorded;  that  the  record  of  the  meeting  does  not  show 
that  the  mayor  ever  signed  said  resolution  "of  record."  In 
one  view,  the  controversy  over  the  signing  by  the  mayor  of 
the  initial  resolution  is  a  moot  one.  The  real  dispute  is 
on  whether  the  fact  that  he  signed  it  might  be  shown  by  an 
amendment  to  the  return,  or  by  parol  testimony,  the  con- 
tention being  that  the  latter  may  not  be  permitted  because 
a  variance  of  the  return,  and  that  the  amendment  was  not 
authorized.  In  other  words,  if  the  method  of  proof  was 
proper,  it  is  eBtablished  that  the  mayor  did  sign.  Appel- 
lant insists  that  the  failure  to  sign  went  to  jurisdiction,  and 
that,  without  such  signature,  there  was  no  resolution  which 
was  effective  and  nothing  to  publish,  and  that  publishing 
finch  unsigned  resolution  effected  nothing.  If  failure  to 
sign  does  not  go  to  jurisdiction,  the  failure  does  not,  for 
reasons  stated  and  presently  to  be  stated,  afford  basii  for 
Vol.  180  u.— 88 
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Bubatantial  complaint;  for,  if  the  Bigniog  was  jurisdictional, 
tlien  additional  evidence  upon  what  was  done  on  a  jnriBdic- 
tional  point  wae  competent.  Hatoh  v.  Board,  170  Iowa  82, 
at  85.  The  -statement  that  the  clerk  "made  no  record  of 
said  signature"  we  do  not  quite  understand.  We  know  of 
no  requirement  that  the  signature  as  a  thing  of  itself  shall 
be  made  of  record,  and.it  seems  to  us  that,  if  the  resolntion 
be  signed,  that  is  all  that  even  literal  compliance  with  the 
statute  requires  on  that  head. 

Assume,  with  appellant,  that  there  was  no  power  to 
act  until  the  mayor  signed,  and  it  follows  that  oral  testi- 
mony on  whether  he  did  or  did  not  sign  was  rightly  re- 
ceived. That  being  so,  it  becomes  unnecessary  to  go  into  the 
further  contention  that,  though  Code  Sec.  4159  permit 
the  return  to  be  amended  if  the  original  return  is  defec- 
tive, here  there  was  no  defective  return.  The  qaestion  thai 
narrows  to  whether  the  court  was  justified  in  finding,  a.e  it 
did,  that  the  resolution  was  signed.  We  think  this  ia  es- 
tablished by  the  testimony  of  the  witness  Scott ;  and  it  ms; 
be  added  to  the  statement  that  such  testimony  was  compe- 
tent that  it  was  not  until  after  it  had  been  given  that  any 
objection  thereto  was  made;  and  the  vital  point  of  the  ob- 
jection was  that  the  testimony  was  not  the  best  evidence, 
which,  as  we  have  seen,  is,  in  any  event,  not  well  taken,  sinre 
it  is  the  appellants'  own  theory  that  it  was  upon  a  point 
concerning  which  testimony  additional  to  the  return  was 
permitted.  It  may  be  added  further  that  the  objection 
was  not  ruled  on,  and  that  consequently  we  have  no  aee^ 
tion  to  proceed  npon. 

Complaint  is  made  that  the  amended 

8.  ce«tio«abi  :       retutn,  which  differed  from  the  original  one 

Kt^mJUtioS":     only  in  exhibiting  the  signature  of  the  ma)- 

Bia«admeiiti.       or,  was  filed  too  late,  end  when  connael 

were  not  present.    It  is  conceded  that  the 

attorneys  of  the  plaintiff  were  informed  of  the  fact  of  fll- 
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ing,  and  it  appears  of  record  that  tbey  filed  a  motion  to 
Btrike  the  amendment.  How  to  deal  with  the  time  at  whictr 
the  amendmeDt  was  filed  was  very  largely  in,  the  discre- 
tion of  the  trial  court,  and  nothing  appears  here  to  justify 
as  in  interfering  with  it,  and,  at  all  events,  in  view  of  what 
has  been  said  concerning  the  oral  testimony,  there  was  no 
prejndice  in  permitting  this  amendment  to  stand. 

We  have  no  quarrel  with  the  very  large  number  of  au- 
thorities cited  by  appellant  for  the  general  proposition  that 
the  return  is  conclusive  as  to  all  matters  questioned  in  the 
certiorari  proceeding,  and  that  the  determination  la  to  be 
made  upon  the  return,  which  imports  absolute  verity,  and 
do  not  question  the  soundness  of  the  decisions  in  other  ju- 
risdictions that  the  lower  court  can  take  nothing  from  nor 
add  anything  to  the  evidence  after  the  writ  is  served.  But, 
notwithstanding  these  generalities  itnd  applications  of  it  in 
other  jurisdictions  upon  their  own  statutes,  we  are  con- 
trolled by  our  own  statutes  and  our  interpretations  of 
them,  and  therefore  hold  that  there  was  no  improper  dealing 
with  the  record  in  this  case. 

Incorporated  Tovm  of  Hancock  v.  McCarthy,  145  Iowa 
51,  relied  on  by  appellant,  is  not  based  on  want  of  formal- 
ities, and  in  fact  holds  that  what  was  done  did  not  work  as 
matter  of  substance  that  the  mayor  had  not  approved. 
Whatever  is  said  in  lA/oore  v.  City  Council  of  Perry,  H9 
Iowa  423,  refers  to  action  by  which  the  council  attempts 
to  prevent  the  mayor  from  approving  or  vetoing  ordinances, 
and  holds  that,  where  he  fails  to  approve  in  such  circum- 
stances, there  \i  no  resolution  which  may  be  effectively 
published.  Stutsman  v.  McVicar,  111  Iowa  40,  holds  that, 
where  the  mayor  vetoes  a  resolution  to  pay  a  claim,  he  is 
justified  in  refusing  to  sign  a  warrant  to  pay  that  claim. 
Altman  v.  City,  111  Iowa  105,  is  merely  that  an  ordinance 
which  requires  that  a  mayor  shall  sign  or  veto,  and  return 
resolutions  passed  before  the  same  take  effect,  is  mandatory. 
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the  reaolntion  being  one  authorizing  street  ImprovemeDU 
and  assessing  special  taxes  in  payment  therefor.  That  Ib, 
in  effect,  the  holding  of  Heina  v.  Lincoln,  102  Iowa  69,  at 
'  74,  as  applied  to  an  ordinance  selling  bonds,  putting  the 
cash  in  the  treasury,  and  therewith  redeeming  old  bonds. 

Though  appellant  contends  that  the  fact  is  immaterial, 
we  are  of  opinion  that  the  vote  actually  cast  on  the  annex- 
ation 18  worthy  of  great  consideration  upon  whether  any 
substantial  wrong  was  done  the  electorate  by  any  allfged 
irregularity  in  the  steps  through  which  they  were  invited 
to  act  On  the  election  of  town  offlEcers,  only  126  votes  were 
cast,  while  on  the  election  in  review,  127  votes  were  cast 
for  annexation,  105  being  in  favor  thereof  and  14  against 
The  central  object  of  all  the  steps  is  to  procure  an  expres- 
sion upon  the  final  issue,  and  where,  as  here,  that  was  ac- 
complished, we  should  not  be  hypercritical  as  to  the  steps. 
The  allied  failure  of  the  mayor  to  sign  the  resolution  re- 
quiring an  election  did  not  induce  a  single  voter  to  refrain 
from  voting  nor  mislead  one  of  them.  This  is  inherently 
manifest.  Moreover,  the  resolution  which  was  published 
and  which  was  the  only  one  seen  or  to  be  seen  by  the  voters 
did  purport  to  be  signed  by  the  mayor.  We  think  this  com- 
plaint ia  not  tenable,  and  was  rightly  overruled. 

la. 

We  agree  with  the  trial  court,  and  indeed  see  no  seri- 
ous room  to  question  it,  that  all  publication  required  was 
duly  made. 

II.    We  have  no  quarrel  with  the  gen- 
eral definition  of  what  constitutes  notice.  As 

'  coBPOttjLTioHi ;  a  general  proposition,  whenever  notice  is  re- 
pFac««dlDga  ot  ,                       .,.■■.         J.    ^  . 
ronncii:  «pe-  fluired  or  authorized  by  statute,  written  no- 
dal meetings:  '                                               *^                   ' 

Douct.  tice  is  understood  (29  Cyc.  1117,  and  cita- 

tions under  Note  33),  though  this  court  has 
been  inclined  to  limit  this  to  notice  in  judicial  proceeding 
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We  do  not  qaestioit  the  general  propositioD  tbat,  in  the 
absence  of  notice  to  even  one  member  of  the  cooocil,  a  spe- 
cial meeting  may  not  l^ally  act,  even  though  all  the  other 
members  of  the  council  are  present  and  concur  in  the  ac- 
tion ;  nor  are  we  out  of  accord  with  the  reasoning  for  this 
rule,  to  wit,  that  the  majority  ma;  not  presuppose  that  the 
absent  member  might  not  chan^  its  views  were  be  present, 
and  that  he  ma;  not  be  eliminated  b;  taking  steps  to  keep 
him  away,  or  by  deliberate  failure  to  take  steps  that  might 
insure  his  presence.  For  instance,  there  may  not  be  a  set- 
ting of  the  clock  ahead  to  keep  one  mffluber  out,  as,  it  is  said 
in  Town  of  Sprinfffield  v.  People's  Dep.  Banh,  (Ky.)  63  8. 
W.  271,  was  done  in  the  Qold-Erie  Bailroad  case.  We  con- 
cede that  the  privilege  of  attending  is  not  that  of  the  alder- 
'  man,  but  that  of  his  conatitnents.  See  People  v.  Batehelor, 
22  N.  Y.  128.  The  majority  may  decide,  but  the  law  de- 
mands that  all  confer  together  before  deciding.  People  v. 
Walker,  23  Borbow  (N.  Y.)  304.  l%e  people  are  entitled 
to  have  the  joint  and  collective  judgment  of  all  their  rep- 
resentatives at  the  special  meeting.  Sfmgars  v.  Hamilton, 
(Ky.)  92  8.  W.  564.  While  the  majority  may  act,  it  ia  not 
anthoriaed  to  do  so  without  notice  to  all.  Wiggin  v.  Elders 
d  Deaootu  of  B<ipti8t  Church,  8  Uetcalf  (Mass.)  301,  312. 
The  attendance  of  a  mere  quorum  is  not  suffioient,  for  every 
membor  has  a  right  to  be  present  and  participate.  Beaver 
Creek  v.  Baatinga,  (Mich.)  18  N.  W.  260.  Indeed,  the  stat- 
ute provides  tbat  for  special  meetings  notice  shall  be  served 
personally  or  left  at  the  usual  place  of  residence  of  the 
member,  and  that  the  clerk  shall  make  a  record  of  such  serv- 
ice.   Code  Sec.  668,  Subd.  4. 

It  seems  to  be  conceded  tbat  one  councilman  was  out 
of  the  state  for  substantially  a  month — had  been  away  some- 
thing like  two  weeks  when  the  resolution  was  adopted. 
There  is  an  affidavit  in  the  record  which  perhaps  shonld  not 
be  there,  but  its  presence  is  not  objected  to  nor  challenged 
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before  UB.  From  it,  it  appears  that  the  absentee  koew  be- 
fore he  went  away  that  there  wonld  be  a  special  meeting 
for  this  purpose,  and  that  he  wonld  have  favored  it,  had  be 
been  present.  He  went  away  knowing  this,  and,  at  the  time 
of  the  meeting  on  Maroh  5tb,  was  in  Oregon,  and  conld  not 
have  attended  if  he  had  been  notified  of  the  special  meeting. 
In  Mayor,  etc.,  v.  Knonnlle  Water  Co.,  (Tenn.)  M  B.  W. 
1075,  the  first  and  last  readings  of  an  ordinance  were  ha<l 
pnrenant  to  charter  on  March  9th,  IBth,  and  30th.  The 
first  and  last  of  these  readings  were  made  at  special  meet- 
ings, calls  for  which  were  made  abont  12  honrs  before  they 
were  held.  On  March  9th,  one  alderman  was  absent  fron 
the  city  and  state,  and  his  exact  whereabouts  unknown.  On 
March  30th  he  was  likewise  absent,  and  about  300  mikfl 
from  Knoxville  (his  residence  was  within  the  city) ;  and  it 
was  held  that  a  finding  that  the  ordinance  was  void  becanae, 
though  l^fllly  practicable,  no  notice  of  the  special  meet- 
ings was  given  the  absent  alderman,  was  erroneoas,  as  the 
evidence  disclosed  that  such  notice  was  not  l^ally  prac- 
ticable. The  case  concedes  the  general  rule  to  be  thnt  ev- 
ery member  is  entitled  to  reasonable  notice  of  'Special 
meetings,  and  that  no  important  action  can  be  lawfully 
done  by  such  meeting  unless  such  notice  has  been  given, 
or  unless  the  members  not  notified  actually  attend  and  par 
ticipate  in  the  biiainess  of  the  meeting — citing  London  A 
N.  Y.  Land  Co.  v.  City  of  Jellioo,  (Tenn.)  52  S.  W.  995. 
In  the  JelUco  case,  it  appeared  that  the  alderman  was  in 
the  building  where  the  meeting  was  held,  and  the  inference 
might  be  that  he  was  purposely  omitted  from  the  notice, 
as  he  was  hostile  to  the  ordinance  that  was  considered, 
and  the  meeting  was  at  the  instance  of  the  persons  inter 
ested  in  the  passage  of  the  ordinance.  But  in  the  case  which 
refers  to  and  distinguishes  the  JelUco  case,  as  here  {Matfor 
etc.,  V.  KnoavUle  Water  Co.),  it  developed  afterwards  that 
the  alderman  was  in  favor  of  the  ordinance,  and  would 
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have  voted  for  it  if  he  had  bem  present  at  the  meeting.  So 
the  facts  are  as  lilie  those  in  tbis  case  aa  it  ia  usual  to  find 
in  two  cases.  The  main  case  concedes  the  general  mJe, 
but  holds  that  one  exception  exists  where  giving  notice  is 
impracticable.    It  says: 

"We  are  of  opinion  that,  when  a  member  of  the  council 
removes  from  the  state  or  i^  contiunouslj-  absent  from  the 
state,  and  when  he  is  showu  to  have  been  absent  from  the 
state  and  beyond  reacb  on  the  occasion  and  at  the  time  of 
the  call,  as  appears  in  this  case,  it  is  not  legally  practicable 
to  give  faim  notice  of  called  meetings." 

Dillon,  in  his  work  on  Municipal  Corporations,  recog- 
nizing the  above  rule,  says  (Bee.  534)  : 

"An  order  to  serve  all  is  not  sufBcient ;  all,  if  practica- 
ble, must  be  served,  but  if  the  party  entitled  to  notice  is 
absent  from  the  municipality,  and  it  is  impracticable  to 
give  him  notice  in  proper  form,  the  service  of  notice  ia 
excused.*' 

In  mate  v.  Kirk,  4C  Conn.  395,  397,  the  court  held  that 
a  good  reason  was  shown  why  actual  notice  was  not  given. 
The  member  absent  was  not  only  gone  from  the  state,  but 
his  whereabouts  appear  not  to  have  been  tnown  until  after- 
wards. The  fact  upon  which  lack  of  applicability  might  be 
urged  is  that  a  notice  in  writing  was  left  at  the  store  of  his 
son,  where  the  alderman  was  in  the  habit  of  visiting  every 
day  when  in  town.  The  court  says  that  no  other  notice 
could  well  have  been  given,  and  the  law  never  required  im- 
possibilities. We  fail  to  see  how  the  leaving  of  this  notice 
at  the  store  was  better  than  none.  It  was  one  that  could 
not  possibly  reach  the  one  to  be  notified  in  time  lo  bring 
him  to  the  meeting.  Pike  v.  Rowland,  94  Pa.  238,  holds  that, 
where  notice  of  special  meeting  is  necessary,  it  must  be 
personally  served,  if  practicable,  upon  every  member  enti- 
tled to  be  present. 

We  do  not  lose  sight  of  the  fact  that  the  statute,  Code 
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Sec.  668,  Par.  4,  provides  that  notice  of  sucb  meetinga  be 
given  to  each  of  the  members,  and  be  personally  served,  or 
left  at  his  nsual  place  of  residence.  In  this  case,  it  does 
not  appear  whether  the  absentee  alderman  had  a  nsoal 
place  of  residence.  But  it  would  not  change  the  essential 
situation  if  he  had  had.  Leaving  it  at  snch  place  of  resi- 
dence would  not  and  could  not  have  brought  him  on  tnm 
Oregon  and  to  this  meeting.  There  is  but  one  way  to  hold 
with  the  appellant,  and  that  is  to  declare  that  this  statute 
is  absolntely  mandatory,  and  that  all  reason  must  fail  in  its 
consideration.  To  do  this,  we  mnst  disregard  the  weight 
of  authority  and,  in  effect,  overrule  the  holdings  elsewhere 
and  in  this  jurisdiction  that,  notwithstanding  the  language 
of  the  statute,  the  notice  need  not  be  served  if  the  member 
attend  the  meeting.  We  apprehend,  of  course,  how  unrea- 
sonable it  would  be  to  demand  notice  to  one  who  came  with- 
out it.  Bnt  tbe  unreasonableness  of  the  requirement  can 
either  be  taken  into  consideration  whenever  there  is  an  un- 
reasonableness presented,  of  else  the  question  whether  carry- 
ing out  the  words  of  the  statute  would  work  an  unreason- 
able result  must  not  be  touched,  no  matter  what  the 
unreasonableness  is.  We  think  the  trial  court  selected  the 
better  of  two  alternatives,  and  that  where,  as  here,  an 
alderman  knew  that  a  meeting  would  be  bad,  knew  what 
was  to  be  done  at  it,  approved  of  the  proposal  and  would 
have  supported  it  had  be  been  present,  it  would  be  straining 
the  statute  beyond  tbe  uttermost  pale  of  reason  to  bold  that 
failing  to  serve  him  with  notice  of  that  meeting  at  a  time 
when  be  was  thousands  of  miles  away  destroys  the  act  of 
a  municipality  supported  by  the  overwhelming  majority  of 
its  electors. 

This  is  so  of  a  further  requirement  of  tbe  statute  that 
the  service  of  a  notice  'shall  be  recorded.  If  that,  too,  is 
mandatory  instead  of  directory,  the  failure  to  record  tbe 
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Berrice  would  vitiate  the  proceedings  though  every  member 
was  duly  served,  and  evea  if  all  members  attended. 

In  onp  opinion,  Barclajf  v.  School  Township,  1B7  Iowa 
181,  at  1S3,  does  not  militate  against  these  our  conclusions. 
The  vitals  of  that  case  are  that  no  notice  of  a  special  meet- 
ing was  given  a  director  who  was  in  fact  at  home,  and  that 
it  was  not  given  because  the  secretary  was  misled  by  er- 
roneous information,  derived  from  another,  that  the  director 
was  not  at  home  and  could  not  be  reached  personally, 
whereupon  the  secretary  deposited  in  the  mail,  properly 
addressed  to  the  director,  a  notice  of  the  meeting,  which  the 
director  in  fact  never  received.  He  left  home  on  the  morn- 
ing of  the  following  day  and  was  absent  from  the  state 
until  after  the  proposed  meeting  was  held.  It  is  upon  this 
that  it  is  decided  that  the  fact  that  the  secretary  made 
what  was,  nnder  the  circumstances  as  tbey  appeared  to 
him,  reasonable  effort  to  give  notice,  and  that,  later,  service 
would  have  been  uuavailing,  will  not  meet  the  statute. 

It  is  plain  that,  in  our  opinion  the  judgment  of  the 
court  below  must  \>e — Affirmed. 

Gattnor,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 
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ABATEMENT.  Sec  Divorce,  4. 


P«tlM  Onllty  of  OouciUT«nt  Nsgllgence.  Partlee  mar  so  eltuate 
themselTw  that,  wbt1«  they  are  not  engagod  In  a  common 
enterprise,  In  such  sense  that  the  negligence  of  one  wilt 
be  Imputed  to  the  othor,  the  negligence  of  both  may  be 
Bo  concurrent  that  both  may  be  Joined  as  defendants  in 
the  same  action.    Dagg?  t.  HlUer,  ISO — 1146. 

ADVANCEHENTS.     See  Descent  and  Distribution, 

APPEAL  AND  EKBOR.     See  Criminal  Law. 

JlIRISDICTTON, 

BecltalB  In  Abstract— Pnsnmptlon.  A  general  statement  in  the 
1  abstract  that  appellant  perfected  an  appeal  by  due  service 
and  filing  or  notice  thereof,  without  any  ttatement  ai  to 
what  wai  tpeci/lcallj/  appealed  from,  createa  the  preeunip- 
tlon,  under  Section  4139,  Code  Supplement,  1913.  that  said 
notice  is  comprehensive  enough  to  confer  Jurisdiction  on  the 
appellate  court  to  review  every  appealable  matter  appear- 
ing In  the  abstract,  unlcas  appellee,  ten  days  prior  to  buI>- 
mlaslon,  by  specific  printed  oblectlons,  ahows  to  the  con- 
trary. Franke  v.  Kelshelmer,  180— 2S1. 
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kppUL  um  BiBoi  Continued 
DsciaiONS  Reviewable. 

OTormUns  HoUon  foi  Mora  SpacUlc  Statanant.    An  order  ant- 

2  rullDg  a  motion  (Or  more  spaclflc  statement  li  appealaUe; 
otberwlM  as  to  an  order  overruling  a  motion  lot  the  di- 
vision of  a  petition  Into  counts.  NortliweiteTn  Trading  Ce. 
v.  Western  L.  S,  Ina.  Co.,  180—878. 

Waitbh. 

SeAlng  to  Enforce   Judgment.    An   appellant  who   secnred  a 

3  personal  Judgment  In  the  lower  court  for  the  full  amount 
prayed  for,  but  was  denied  a  lien  on  certain  propertr  to 
secure  payment  of  the  claim,  and  appeals,  does  not  walfc 
his  appeal  by  filing  hla  claim,  subsequently  to  the  taking 
of  the  appeal,  against  the  estate  of  the  one  against  whom 
personal  Judgment  had  been  entered.  Watrous  v.  Watrotn, 
180—884. 

Prbsbntatiom  and  Besbrvation.  or  Oroundb. 

NecaMtftr— ConMtntlonal  Iaw.    Questions  In  no  manner  brought 

4  to  tbe  attention  of  the  trial  court  will  not  be  reTlewed 
on  appeal.  So  held  as  to  a  constitutional  question  relative 
to  the  Federal  Interstate  Commerce  Act.  St.  Joseph  k  G. 
I.  R.  Co.  V.  Des  Moines  Union  R.  Co.,  ISO — 1292. 

Naked  Objection.    A  nahed  objection,  without  epeclflcatlon  ot 

5  any  kind,  presents  no  question  on  appeal.  State  v.  Powen, 
180—693. 


Ezecntlon  Defendant  and  Oamlshees.    A  defendant  in  eiecutlim 

6  and  one  garnished  as  his  supposed  debtor  are  not  "co-par' 
ties."    (Sec.  4111,  Code,  1897.)    Ober  v.  Seegmlller.  ISO— 461 

OamlBlunant  Proc«adlngs — Whan  Judgment  Defendant  not  Hacca- 

7  aary  Party.    A  Judgment  defendant  Is  not  a  neceasary  part; 
to  an  appeal  by  a  garnishee  If  a  reversal  would  not  prejn- 
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Apphil  and  EKiot  CoDtlnucd 

dlclallf  aOect  auch  Judgment  defendant  (See  Seca.  3691- 
3963,  4111,  Code,  1897;  Seca.  3917,'3948.  Code  Supp..  1913.) 
Ober  T.  Seegmlller,  180—462. 

SUPBRSEDEAS  OR  StAT  OF  PROCEEDINGS. 

Non-Final   Oidan— Staying  Trial  In  Lowar  Oonrt  ,  An   appeal 

S    from  an  order  oTerrnllnK  a  motion  for  more  specific  ttate- 

ment  doea  not  necessarily  act  aa  a  ataj'  ol  the  trial  in  the 

lower  court.     Northweatem  Trading  Co.  t.  Western  L.  S. 

Ina.  Co.,  180—878. 

ABaraACTS  of  Record. 

Brldence— Neceaslty.  On  appeal  by  plalntiit  from  an  order  dl»- 
9  charging  two  ol  three  delendants  In  an  action  to  enjoin  a 
disorderly  house  nuisance  (Sec.  4944-lil,  Suppl.  Supp.,  191&), 
the  court  may  not,  in  the  absence  of  the  evidence,  reTiew 
the  o'rder  of  dlacharge  on  the  appellant'a  presented  theory 
that  the  court,  having  enjoined  one  defendant,  ought  to 
have  enjoined  all  the  defendanU.    State  v.  Taibott,  180—220. 

Appeal  b7  Both  Plaintiff  and  Defendant.    Appeals  by  two  hoa- 

10  tile  litigants  In  the  same  action  do  not  require  separate 
and  duplicate  abstracts.  An  abstract  by  one  appellant 
may,  by  amendment,  be  so  completed  as  to  coTor  both  ap- 
peals.   Watrous  v.  Watroua,  180—884. 

BepetltiMis — Coete.    Unnecessary  repetition  will  be  penalized  by 

11  the  taxation  of  the  cost  thereof  to  the  one  offending.  Roth- 
erf  v.  Chicago,  R.  I.  ft  P.  R.  Co.,  180—328. 

Assignment  of  Error. 

Snfllclency.    An  assignment  of  error  which,  if  conaldered,  would 

12  force  the  court  to  wander  aimlessly  through  the  record 
In  quest  of  erroTB,  will  be  wholly  disregarded.  So  held 
where  the  assignment  was:  "The  court  erred  In  admitting 
certain  evidence  offered  by  contestants  and  objected  to  by 
proponents  as  shown  by  the  official  reporter's  notes."  Lid- 
die  V.  Salter,  180—840;  Cohen  r.  Hayden,  180— 3S2. 
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Disregard  of  BuIm.    Total  disregard  of  the  rules  goTeralng  the 

13  preparation  ot  briete  on  appeal  Justifies  a  total  dlsr^ard 
of  tbe  appeal.    Rule  53.    Campbel]  v.  Davis,  180—314. 

ReviBw,  Scope  of. 

Vndno   OTMa-ExunlnatloD— Ataeaca  of  Ad»quat«  Baeord.    The 

14  court,  on  appeal,  cannot  e&y  that  undue  croaa^xamlnatlim 
was  permitted  on  a  certain  matter,  when  complainant  con- 
cedes that  said  matter  was  touched  upon  to  some  extent 
lu  the  direct  examination,  but  fails  to  present  the  record 
relative  thereto  so  that  the  court  may  be  able  to  Judge 
whether  the  croeB-examl nation  was  undne.  Schultz  t.  Starr. 
180—1319. 

OtiaUenge  to  Appealabilltj  of  Order.    In  passing  on  a  challenge 

15  to  the  appealability  of  an  order  overruling  a  motion  tor 
more  apeciSc  statement,  the  court  will  not  pass  on  the 
merits  of  such  latter  motion.  Northweetem  Trading  Co. 
T.  Western  L.  S.  Ins.  Co.,  180—878. 

Fabtibs  Entitled  to  Allege  Ebrob. 

Inconsistent  Attitudes.    On  appeal,  one  may  not  contend  for  the 

16  mBteriality  of  a  fact  which,  on  trial  in  the  lower  court,  he 
successfully  excluded  on  tbe  plea  of  immateriality.  Taney 
V,  Interstate  Power  Co.,  180 — 1362. 

Error  Favorable  to  Appellant.    Principle  recognized  that  a  non- 
17    appellant  may  not  complain  oC  errors  detrimental  to  him- 
self, nor  may  an  appellant  complain  of  errors  favorable  to 
himself.    Babcock  v.  City  of  Des  Moines,  180—1120. 


OompUlnant  as  First  OSendar.    The  fact  tbat  be  who  alleges 

18  error  was  tbe  first  oftender  in  the  matter  complained  ot  ii 
a  quite  persuasive  reason  why  the  error,  If  any,  shonld  be 
disregarded.    Ingweraen  v.  Carr  A  Brannon,  180— SSS. 

Invited  Error— Bsquesting  Instructions.    Requesting  lastructioia 

19  or  special  findings  on  disputed  questions  of  fact  Is  a  con- 
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cesalon  that  the  evidence  te  Bucb  as  to  Justify  the  giving 
of  such  InstruetloTiB  and  the  Bubmlaslon  of  such  questions, 
and  precludes  a  subsequent  change  of  front  and  an  Innist- 
«nce  that  the  eoidence  is  intvffident  to  support  the  verdict 
or  jtndtnff*  returned.  Hanlef  v.  Fidelity  t  Cas.  Co.,  180 — 
SOB;  Hatfield  v.  Iowa  SUte  Trav.  Men's  Assn.,  180—39. 

Estoppel  ij  Asking  Imttnictlons,  Etc. — ATOldancs  of  IMoppA 
20  Whether  unsuccessful  Insistence,  at  all  proper  stages  of 
the  trial,  that  all  queettons  arising  on  the  record  are  ques- 
tions of  law  and  not  of  fact,  would  arm  the  party  with 
right  to  ask,  under  protest,  instructions  and  special  find- 
ings, without  forfeiting  his  right  to  Insist  on  the  insuffi- 
ciency of  the  evidence  to  support  a  verdict  or  finding  ad- 
verse to  the  party,  quaere.  Hanley  v.  Fidelity  ft  Cas.  Co., 
180—805. 

Pleadings — Belated  Objections.  A  party  may  not  tace  an  in- 
Sl  definite  and  &mbiguoua  pleading  In  the  trial  court,  make 
no  objection  tbernto.  permit  tbe  trial  court  to  place  an 
allowable  construction  thereon,  and,  on  appeal,  for  the  first 
time,  raise  an  objection  of  insufficiency.  Murphy  v.  William- 
son. 180—831. 

PRBSnHPTIONS. 

Questions  Falling  to  Disclose  Proposed  Evldencfl.  When  the 
,  22  form  of  a  question  does  not  disclose  (a)  what  the  answer 
would  have  been,  or  (b)  whether  Its  exclusion  was  preju- 
dicial, counsel  must  disclose  what  tact  he  desires  or  ex- 
pects to  prove,  In  order  to  render  the  objection  to-  Its  ex- 
clusion reviewable.  Glendy  t.  National  Trav.  Ben.  Assn., 
180—572. 

Equity  OausM— Dlaregardlng  Inc«npet«nt  Evldeuce.    On  appeal 

23  In  an  equity  cause,  it  must  be  presumed  that  the  trial  court 
disregarded  all  incompetent  testimony.  Mitchell  t.  Mutch, 
180—1281. 

Questions  of  Fact,  Etc. 

Lair  Actions — mal  to  Oonrt.    Principle  recognized  that,  on  ap- 

24  peal  In  a  law  action  tried  to  the  court,  that  version  of  the 
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,  tesUmonr  most  favorable  to  tbe  prevailing  party  muit  be 

accepted.    Cbaney  v.  Murphy,  180 — 716. 

OonlUct  of  Twtliiuniy.    Rsrely  will  the  appellate  court  disturb 
26    a  verdict  on  Irreconcilable  tesUmony.    Walker  v.  Laabedier. 
180—1381;  Sehultz  v.  Starr,  180—1319. 

Hlflcondnct  of  Oonnad— Maw  Trial.    The  appellate  conrt  vlll  not 

26  settle  a  war  of  affidavltg  as  to  Juet  what  did  take  place  and 
what  did  not  take  place  In  the  trial  court  on  tlie  subject  of 
misconduct  ol  counsel,  as  a  basis  for  new  trial.  A  finding  of 
facta  by  the  trial  court  is  e»»ential.  Heln  v.  Waterloo,  C 
F.  «  N.  R.  Co.,  180—1225. 

Harmless  Error. 

Inci»np«tant  Testimony.     The   reception   of   incompetent  teitl- 

27  mony,  preliminary  to  a  further  oiler,  which  latter  is  wholly 
rejected,  followed  by  distinct  direction  to  the  Jury  to  disre- 
gard the  Incompetent  evidence  already  received,  may  fully 
cure  the  error.    Toney  v.  Interstate  Power  Co.,  180—1351 

Im^oper  Exclusion  of  Evidence  on  Damages.     Improper  eicln- 

28  ston  of  evidence  bearing  upon  the  amount  of  damages  be- 
comes quite  hannlees  when  the  Jury  finds  that  plaintiff  hu 
no  cause  of  action.     Schultz  v,  SUrr,  180 — 1319. 

Incorrect  Usasuie  of  Damaires.     Incorrect  Instruction  on  tba 
29 '  measure  of  damages  becomes  quite  harmless  when  the  Jury 

finds  that  plaintiff  has  do  cause  of  action.    Tandevsnter  v. 

Nelaon,  180—706. 

Iter*  FavwaUe  Instmctlan  Than  Beq,aest«d.    It  Is  harmless  e^ 
-     30    ror  to  refuse  a  correct  instruction  which  is  less  favorable 
to  the  one  requesting  It  than  one  given  by  the  court  on  lis 
own  motion.     Schulti  v.  Starr,  180—1319. 

Truiaactlonfl  with   Decedent— Improper  Bec^tlon.     Reveralbla 

31    error  may  not  be  predicated  on  the  reception  of  evidence  of 

personal   transactions  with  a  deceased  person,  wUhia  the 

,       meaning  of  Sec.  4604.  Code,  1897,  when  the  matter  in  isgne 


Index,  Vol.  180.  1409 

Apfbu.  AMD  Eiaoi  Contlnaed 

was  fully  eatabllatied  by  otber  competent  teBtimony.     (Pro- 
bate cage  tried  to  court.)     In  re  Bat&te  of  Hoyt,  ISO— 1250. 

M«cessllT  fo'  Frajudlca.    Reception  of  Incompetent  testimony,  tn 
32    an  action  tried  to  the  court.  iB  not  reversible  error  it,  from 
the  entire  competent  record.  It  U  manifest  tbat  the  Judg- 
ment ia  tbe  only  one  which  could  be  properly  arrived  at.    tn 

re  EaUte  of  Hoyt.  180—1260. 

JCfllaadlng  Inatructlon.    An  afflrmatWe  flndlng  by  a  jury,  under 
38    adequate  evidence,  that  a  will  was  the  product  of  both 
mental  incompetency  and  undue  Influence,  may  render  con- 
fusing and  mleleadlDg  instructions  harmleea  on  such  Issue. 
Uddle  V.  Salter.  180—840. 

Bajacted  Testimony  Otherwise  BacelTSd.     Brror  Jn  Improperly 
34    excluding  testimony   Is  rendered   harmleas  by   the  subset 
quent  reception  of  the  same.    Hatfield  v.  Iowa  State  Travel- 
ing Men's  Assn.,  lEO— 39;   Liddle  v.  Sslter,  180—840. 

Jor7  Negativliig  Fact  on  Which  Befuaed  Instznction  is  Baaed. 

36  When,  at  defendant's  request,  the  Jury  paeees  on  the  ques- 
tion whether  a  deceased  was  suffering  from  any  dlaeaae  that 
contributed  to  bis  death,  and  finds  In  the  negative,  defend- 
ant suttera  no  prejudice  by  being  refused  an  Instruction 
which  directed  the  Jury  as  to  tbe  rule  to  follow  it  it  found 
it  equally  consistent  that  death  might  have  been  caused  by 
accident  or  by  disease.  Hanley  v.  Fidelity  ft  Cas.  Co.,  ISO 
— 806.- 

Errors  Against  PiwalUnK  Party.    Bh-rore  against  appellant  on 

36  iaaues  on  which  he  prevailed  are  harmless.  Dunning  v. 
Burt,  180—754. 

Improper  Queatlona — Innocuona  Answer.     An  Improper  question 

37  followed  by  an  Innocuous  answer  worhs  a  harmleea  error. 
Stutsman  v.  Des  Molnea  C.  H.  Co.,  ISO— 624. 

Becwtlon  of  Evidence.    Error,  it  any,  in  allowing  a  witness  to 

38  answer  "yes"  to  the  question  whether  he  bad  told  anyone 
his  purpose  in  calling  upon  the  party  In  question,  Is  clearly 
harmless.    In  re  EsUte  of  Hoyt,  ISO— 1250. 

Vol.  180  1a.— 89 
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Motive  ladadnx  B«ttlaiiieiit.     Allowing  evldeace  to  tlie  effect 

39    that  one  party  to  a  boundary  Una  controreny  agreed  ht  ■ 

certain  line  "In  order  to  get  thfnge  settled  and  get  done 

wltb  the  controversy,"  Is  harmlesa.    Koppee  t.  Koppei,  IH 

—1268. 

AFPEABANCE.    See  Attorney  and  Client,  1. 

&RSEST.    See  Homicide,  3. 

ASSESflMEMTS.     See  Cbmetsries. 

ASSiaNHENTS  FOB  BENEFIT  OF  OBEDITOBS. 

Requisites  and  Validity. 

Oonsant  of  OieditotB — Effect.    The  fact  that  creditors  are.  under 

1  the  statute  (Section  30T1,  Code,  IS97),  conclusively  pre- 
sumed to  consent  to  an  aselgnment  for  the  beneSt  of  cred- 
itors, In  no  wise  obvlatee  the  necessity  of  a  delivery  ot  the 
deed  of  aasigument  to  the  assignee  and  an  acceptance  there- 
of by  him,  before  there  can  t>e  any  change  In  the  title  ot  the 
assignor.    Bartemeler  v.  Ceatra]  F.  Ins.  Co.,  ISO — 354. 

Acceptance  hr  AaslgnM — Kecesstty.     Concede,  arguendo,  that, 

2  when  It  clearly  appeara  that  a  debtor  Intends  to  make  a 
general  assignment  for  the  benefit  of  creditors,  the  conrt 
wilt.  In  event  the  assignee  rcfusee  to  accept,  appoint  a  nev 
assignee  and  thereby  save  the  trust,  yet,  unl*l  tuch  conrt 
action,  the  debtor's  title  and  right  of  possession  are  indla- 
putableL    Bartemeler  v.  Central  F.  Ins.  Co.,  ISO — 364. 

BAcmnUng— Effect  on  Question  of  DeUrery.    The  mere  recording 

S    ot  an  assignment  for  the  benefit  ot  creditors  does  not,  in  and 

of  itself,  conclusively  establish  a  delivery  ot  the  deed  to 

the  assignee.     Bartemeler  v.  Central  F.  Ins.  Co.,  180— 3B4. 

ATTACHMENT. 

DiaBOLUTION. 

Motion- anffldencr  of  Showing.    A  clear,  satisfactory  and  nodli- 
1    puted  showing,  by  motion,  that  attached  property  is  exempt 
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from  levy,  should  be  suetalned.     (Sec.  392».  Code,  1S9T.) 
Franke  v.  Kelsbelmer,  180— 2&1. 


Wrongful  Attachubkt. 

Ex«mvlai7  DuuKea — ^ExcMWlve  Verdict.  A  Jury  will  not  De  per- 
2  mltted  to  exercise  unbridled  license  In  assessing  ezemplarr 
damageB.  iSome  reasonable  ratio  ought  to  exist  between 
such  damages  and  the  actual  damages  suftflred.  A  recovery 
of  |G  actual  damages,  with  no  evidence  ot  harsh  treatment, 
wll!  not  support  an  allowance  of  |li5  exemplary  dsmagea 
■nd  (GB  added  as  attorneys'  fees.    SoMbe  ▼.  Lines,  180 — 943. 


ATTORNEY  AND  CLIENT. 


Appearance  to  Action.  An  attorney  retained  in  a  controversy 
1  "to  aettle  and  not  to  get  Into  a  law  suit,"  poss^ses  no  au- 
thority to  appear  In  an  action  based  on  the  cantroversy,  nor 
to  authorize  another  attorney  to  do  so,  and  a  personal  Judg- 
ment based  on  sucb  an  appearance  la  void  for  want  of  juris- 
diction.   Puehr  v.  Ewert  v.  Rlchter,  ISO — 518. 


Duties  and  Liabilities  of  Attorneys. 

Attorney  Drawing  WQl,  u  Benefldary.     An  attorney  at  law.  In 
2    the  drawing  of  a  will,  acts  in  a  confidential  relation  to  tes- 
tator, he  being  specially  called  because  he  was  such  attor- 
ney,  and  because   oC   testator's  long  friendship   for   him. 
Graham  v.  Courtrif^t,  180—394. 


BANKSUPTOT. 


JUHIBDICTION,  Etc. 

Parbietshlps  and  Members  Thereof.     Principle  recognized  that 

1    a  partnership  and  the  Indivtdnals  composing  It  are  distinct 

legal  entitles,  and  proceedings  in  bankruptcy  against  one 

do  not  of  necessity  involve  the  other.    Peteraon  t.  Peregoy 

ft  Mowe  Co.,  180—326. 
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Rights,  Remedies,  and  Dischaege  of  Bankrupt. 

ExsmpUoiu — Jurisdlctton  of  Baakrnptcy  Oonit.    Principle  recoK- 

2  tttzed  that  a  court  of  banhruptcr  baa  Jurisdiction  to  pan 
apon  the  queatloii  whether  certain  property  of  the  debtor  li 
exempt  under  the  state  law.     Drees  v.  ArmatronK,  ISO — 19. 

Btaylng  Discharge  in  Order  to  Test  Question  of  Exemption.    A 

3  creditor  who  fllee  his  claim  In  bankruptcy  court  must  lecore 
an  order  staying  the  entry  of  "discharge  ot  the  bankrupt 
from  provable  debts,"  provided  he  vtishes  to  tett  i»  Me  ttatt 
court  hi*  rioht  to  proceed  againat  the  debtor**  exempt  prop- 
eriy.    Drees  v.  Armstrong,  ISO — 29. 

Bnhseqnent  Attenvt  to  Proceed  Against  Homestead.    While  the 

4  bankruptcy  court  can  do  nothing  to  relieve  the  debtor's  ex- 
empt property  from  eubscQuent  attack  in  the  state  raurt, 
yet  the  final  order  discharging  the  bankrupt  from  proTsble 
debts  terminaten  the  relation  of  debtor  and  creditor,  and 
thereby  carries  down  not  only  the  creditor's  claim,  hut  nec- 
essarily the  creditor's  right  to  subject  exempt  property  (t 
homestead)  to  tKe  satisfaction  of  the  claim.  Drees  y.  Arm- 
strong, 180—29. 

BILLS  AND  NOTES. 

Vatjdity. 

Fraud,  DnrsM  and  Compulsion.    A  check  executed  by  tbe  maker 

1  under  duress,  fear  and  compulsion — under  threat  of  great 
bodily  injury— is  absolutely  void  as  between  the  Immediate 
parties,  6u(  voidable  onJy  as  hettoeen  the  maker  and  third 
parlies.  (Sees.  307O,  Cqde,  1897.  30SO-a52.  3O60-a55,  jneo- 
a56,  3OG0-a5T,  3060-859,  3060-aeO,  Code  Supplement,  1913.) 
SUte  V.  Wegener,  180—102. 

Instruments  Negotiable. 

Certalntr  as  to  Time  of  Payment — Indefinite  Bxtenaloni.    The 

2  element  of  certainty  in  time  of  payment  of  a  promissory 
note  (otberwlee  negotiable)  Is  destroyed  by  language  there- 
in which  Imposes  a  binding  obligation  upon  the  payee  or 
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holder  to  conient  to  Indefinite  extensloiiB  of  time  of  piir- 
menL  HeM,  the  following  clBoae  rendered  a  note  non-nego- 
tiable: "All  parties  to  thlB  note  *  *  *  berebr  MTersll7 
*  *  *  consent  to  extensions  of  time  on  tbli  note."  Cedar 
Rapids  Nat  Bank  v.  Weber,  ISO— SSS. 

"Without  Keconrse" — Effect.    Indorsements  "without  recourse" 
3    do  not  destroy  or  Impair  the  neKOtlahllltr  of  ■  negotiable 
tnatrumenL    Hlgby  t.  BahrentuM,  180 — 316. 


IN  Due  CouBaa. 

Pa«tJhw  mtenat— Effect.    Notice  of  dishonor  of  a  oegotlable 
4    Instrument  Is  not  Imparted  to  a  purchaser  b;  the  fact  that 
the  Interest  thereon  Is  past  due.    Hlgby  t-  Bahrenfuss,  180 
—SIB. 


Evidence  reviewed,  and  held  to  show  tliat  plaintiff- 
S    was  a  holder  In  due  course.    HIgby  t.  Babrenfusa,  180 — 316. 

BONDS.     See  Principal  and  Subbtt. 

Bhquisites  and  Validity. 

StatntoiT    Bonds — Defects— KecUflcaUon.     Section    367,    Code, 

1  1897,  providing  that  defecU  in  bonds  shall  be  non-preju- 
dlclal  If  rectified  within  reasonable  time,  has  no  application 
to  a  defect  which  coualsbi  of  a  tEUlnre  to  secure,  ai  required 
bj  statute,  the  approval  of  a  non-defective  bond.  McCord 
T.  CU7  of  Cherokee.  ISO— 448. 

GONBTRUCTION  AND  OPERATION. 

Words  and  Phrases  Foreign  to  Purpose.    A  bond  will  be  construed 

2  and  glTen  an  effect  In  harmony  with  the  manitett  purpose 
(or  which  It  was  given,  as  reflected  In  the  record  facta  and 
clrcumatances,  even  though  such  construction  may,  In  effect, 
exclude  a  large  portion  of  the  bond  as  surplusage.  Tewks- 
bury  T.  TlUe  Guar,  ft  Surety  Co.,  180—1350. 
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BOUNDARIES. 

Establishment. 

Asimmant  BatwaBu  PartlM.  Mutual  and  executed  agreeDunU 
between  adjoin  Ins  owners  as  to  the  location  of  boundar; 
lines  are  flnal,  even  tbouch  eubsequent  surveys  establisb 
Inaccuracy  tn  the  agreed  line.    Koppes  v.  Koppea,  180— 1!$8. 


EMf'LOVMENT   AND    AUTHORITY. 

"To  Find  PnrdMMc" — "To  Sell."    An  allegation  that  a  broker 

1  was  employed  "to  find  a  purchaser"  may  be  sustained  by 
evidence  that  be  was  employed  "to  sell,"  bwt  wttbout  power 
to  fix  the  terms  of  sale.    Fawley  v.  Sbeldon,  ISO — 795. 

Compensation. 

Broker  Becoming  PurchABBT.    A  broker  may  not  base  a  elalra  to 

2  commlBslon  on  the  finding  of  a  purchaser  for  hia  prlncipal'i 
property  on  terms  materially  different  from  tboee  antbor- 
Ized  by  the  principal,  nor  on  a  mantputatfon  of  the  deal 
without  the  knowledge  or  conaent  of  the  principal,  by  which 
he  (the  brfriter)  wae  to  become  both  purchaser  and  seller  of 
the  property.     Braden  v.  HoUen,  180 — 309. 


An  agent,  to  be  entitled  to 

3  recover  commissions  upon  an  alleged  sale,  or  for  the  pro- 
duction of  an  alleged  purchaser,  must  ehow  what  autborlty 
was  given  him  by  the  principal,  what  terms  be  waa  aathor- 
ized  to  make,  and  that  he  made  a  sale  on  the  very  terms  bd- 
thorlzed,  or  produced  a  purchaser  ready,  willing  and  able 
to  purchase  upon  the  precise  terms  autborized.  Where  Uw 
agent  had  forgotten  part  of  the  terms,  held,  he  was  not  en- 
titled to  recover.    Wilson  v.  Glbbs,  180—491. 

lintnal  SubsUtatlon  of  Contract— Effect.    A  broker  forfeits  hK 

4  right  to  base  a  claim  for  commlaslon  on  a  certain  speclfled 
contract  negotiated  by  him,  when,  after  bo  negotiating  It. 
he,  without  malting  any  claim  to  a  commission  thereunder, 
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tC4Uieec«8  In  tbe  subetltutlon  of  a  new  agreement  between 
the  parties.    Wilson  v.  Glbbs,  ISO— 491. 

Bxpresa  Oonbact — Bvldenca  and  Oondnaiona.  A  broker  wbo 
5  bases  bis  right  to  recover  commlaslon  on  an  express  con- 
trect  Drovlding  a  stated  sum  per  acre,  must  establish  sucb 
expniSB  contract  by  showing  the  language  u»ed  by  the  par- 
tiea,  not  his  (the  broker's)  legal  conclusion  drawn  from 
such  language.     Wilson  v.  Qlbbs,  180—491. 

Sale  to  One  Hot  Known  to  be  Broket't  CastonMX.  A  broker 
S  armed  with  simple  authority  to  find  a  purchaser,  on  terms 
to  be  dictated  by  the  owner  of  tbe  property,  or  a  broker 
armed  with  autborlty  to  And  a  cath  purchaser  In  an  amount 
to  be  dictated  by  tbe  said  owner,  ia  entitled  to  no  commis- 
sion on  a  sale  by  the  owner  to  a  purchaser  not  known  to  tht 
owner  to  have  been  procured  T>v  "le  broker.  Fawley  v.  Shel- 
don. 180—795. 

Bale  to  One  Not  Known  to  be  Broker's  Customer.    The  effect  of 

7  want  of  knowledge  on  tbe  part  of  an  owner  of  property  that 
he  was  selling  to  a  customer  secured  by  his  brohcr  la  not 
sufficiently  presented  to  tbe  Jury  by  a  ststemeat,  In  effect, 
that  tbe  failure  of  tbe  broker  to  apprise  the  owner  that  he 

(tbe  owner)  was  dealing  with  a  customer  secured  by  tbe 
broker,  bore  only  on  tbe  question  as  to  whether  tbe  broker 
did  procure  such  purchaser.     Fawley  v.  Sheldon,  ISO — 795. 

Evidence — Sottciencr-    Evidence  reviewed,  and  held  insufficient 

8  to  show  such  performance  by  a  broker  of  his  alleged  con- 
tract for  commission  (assuming  the  same  to  be  established) 
as  to  Justify  recovery.    Wllaon  v.  Olbbs,  180 — 491. 

Evidence — SnOdencr.     Conflicting  evidence  reviewed,  and  held 

B    to  present  a  jury  question  on  tbe  issue  whether  a  broker 

was  entitled  to  a  commission.    Johnson  v.  Buckley,  ISO — 439. 

OABSIEKS. 

Interstate  Shipments. 

^tentate  Bill  of  Lading.    The  •'remedy  or  right  of  action"  whlcb 
1    Is  reserved  to  the  holder  of  an  Interstate  commerce  bill  of 
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lading,  by  the  Carmack  Amendment  to  the  Int«ntate  Com- 
mM^:e  Act.  In  addition  to  the  grant  of  a  rlKbt  at  actl<m 
against  the  Initial  carrier.  Is  measured  hy  the  general  com- 
mon law  as  declared  6v  (he  jFeieral  court*,  uid  not  Iw  the 
dlverM  statutes  and  ^uhllc  policies  of  the  aeverat  states. 
Erlsman  t.  Chloago,  B.  A  Q.  R.  Co.,  180— 7G9. 

Interstate  Oommerco — Non-Exemption  of  OMuectlng  at  Tennlaal 

2  Carrier.  The  Carmack  Amendment  to  the  Hepburn  Inte- 
state Commerce  Act  does  not  relieve  a  connecting  or  termi- 
nal carrier  from  llabllltr  on  Interstate  shipments  for  loae  er 
damage  cauaed  by  such  carrier,  even  though  such  amend- 
ment doee  grant  the  shipper  a  right  of  action  against  the 
initial  carrier  for  all  lose  or  damage.  Irrespective  of  the 
line  on  which  the  same  may  have  occurred.  ErlanuD  v. 
Chicago,  B.  £  Q.  R.  Co..  ISO— 769.  ' 

Action  Against  Initial  Oairier— HoUce  to  Onll^  Oonnecttng  Oar- 

3  Tier  to  Defend.  Notice  by  an  Initial  carrier  to  a  subsequent 
connecting  carrier  that  the  Initial  carrier  has  been  sned  for 
damages  occurring  to  a  shipment,  and  demand  that  sack 
subsequent  carrier  appear  and  defend,  1b,  while  proper  prac- 
tice, not  necessary  in  order  to  arm  the  Initial  carrier  with 
right  to  recover  of  the  subsequent  carrier  the  amount  of  the 
resulting  Judgment,  provided  the  damages  occurred  on  the 
line  of  such  subsequent  carrier.  St.  Joseph  A  O.  I.  R.  Co.  v. 
Des  Moines  Union  R.  Co.,  180—1291. 

pimtgee    Beconprnent  by  Initial  Oairlar.     In  an  action  by  an 

4  innoiMnt  initial  carrier  against  a  guilty  subsequent  connect- 
ing carrier  for  recoupment  of  the  amount  paid  by  the  initial 
carrier  on  judgment  for  Injury  to  the  shipment,  such  Jndg- 
meat,  alon^  witti  the  pleadings,  evidence,  inttnictioni.  and 
uerdict  attending  the  Judgment,  Is  admlsBible.  the  former  to 
show  the  amount  of  the  recoupment,  the  latter  to  Identify 
the  judgment  and  to  show  that  the  exact  Injury  for  which 
the  initial  carrier  had  to  pay  occurred  on  defendant's  Hoe. 
St  Joseph  ft  a.  I.  R.  Co.  V.  Des  Moines  Union  R.  Co,  180 
— 12B2. 

Judgment  Against  Inltla]  Cairler — OondnsiveneBs  Agatmst  Ooo- 

6    necUng  Oanler.    A  foreign  non-collusive  judgment  rendered 

under  the  Federal'  Interstate  Commerce  Act,  against  an 
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initial  c&rrier  tor  dftmagea  to  a  ebtpment,  fa,  In  an  action  by 
the  initial  carrier  against  a  BUbsequeiit  connoting  carrier 
to  lecoup  the  damages,  a  final  adjudication  at  to  the  amount 
of  damofej,  even  theuKli  the  Eubsequent  connecting  carrier 
was  not  a  party  to  the  action  againat  the  Initial  carrier. 
Act  Congress  June  29,  1906.  Amending  Act  Feb.  4,  18S7  (34 
SUt.  at  K,  Fart  1,  page  £96).  St  Joseph  ft  G.  I.  R.  Co.  t. 
Dei  Moines  Union  R.  Co.,  180—1293. 

Garbiaoe  of  Goodb, 

Saceipt  In  Ctood  and  Delivery  In  Bad  Condition— OanuA  Amend- 

6  nent— Prwnnqrtion.  The  Carmaclc  Amendment  to  the  In- 
terstate Commerce  Act  baa  In  no  wise  abrogated  the  rebut- 
table rule  of  the  commoti  law  tbat,  when  gooda  are  received 
by  the  Initial  carrier  In  good  condition  and  delivered  by 
the  terminal  carrier  in  bad  condition,  it  will,  in  on  action 
against  the  terminal  carrier,  on  an-  Interstate  shipment,  be 
[Resumed  tbat  the  damage  was  caused  by  such  terminal  car- 
rier,   Erleman  v.  Chicago,  B.  A  Q.  R.  Co.,  180— 7S9. 

Orarendon  bj  Canler.     Limited  liability  clausea  In  interstate 

7  bills  ot  lading  are  valid,  under  the  Carmack  Amendment  to 
the  Interstate  Commerce  Act,  even  though  It  be  conceded 
tbat  the  carrier,  after  Issuing  the  bill  o(  lading,  vat  gmltv 
of  conversion  by  turning  the  entire  carriage  of  the  goods 
over  to  another  carrier  without  authority  from  the  con- 
signee BO  to  do.  (For  Carmack  Amendment,  see  Act  June 
S9,  1906,  Chap.  3591,  page  695.  34  Stat  at  L^)  Richt«r  ft 
Sons  V.  American  Bzp.  Co.,  ISO — 1037. 

btcnrtate  Oommerce — T.imHritig  iJahilltjr-r-BMMiuUeitan.    The 

8  condition  in  an  Interstate  bill  of  lading  that  claims  for  loss 
of  or  damages  to  the  shipment  shall  be  made  In  viTiting  to 
the  Initial  or  delivering  carrier  within  four  motttha  after 
the  delivery  or  apparent  loss.  Is  reasonable  and  binding, 
and  the  exclusion  of  such  condltton  la  reversible  error.  Br- 
Isman  v.  Chicago,  B.  ft  Q.  R.  Co.,  180—759. 

oeheixbies. 
Title  op  Lot  Owner. 
AsaeBsmeot  for  Sidewalks.    It  may  not  be  said  that,  owing  to  the 
nature  of  cemetery  lots,  the  sale  thereof  to  divers  persons 
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does  not  break  the  Integrity  of  the  original  tract  ont  of 
which  the  lots  have  been  carved,  and  that  on  aseessment  tor 
the  cost  of  a  sidewalk  may  be  levied  against  the  tract  im  a 
whole.  Irrespective  of  such  sales.  Northern  Light  Lodge  v. 
Town  of  Monona,  ISO— 62. 

OEBTIOBARI. 

Procedure  and  Dhttermination. 

Bfltnm — Amendmrato.    Filing  an  ameoded  return  in  the  absence 

1  of  opposing  counsel  affords  no  basts  for  complaint  when 
counsel  was  promptly  Informed  of  the  filing  and  reM)gn1zed 
the  procedure  by  a  motion  to  strike.  RaSerty  v.  Town  Coun- 
cil. 180—1331. 

Betimi— SnpvleoMntarY  Testimonr,  Umit  On.    Testimony  in  ad- 

2  ditlon  to  the  return  to  a  writ  of  certiorari  may  be  received 
provided  it  heart  on  juriadictutn.    Rafferty  v.  Town  Council, 

180—1391. 

COHMEBOE.     See  Carriers. 
COMPROMISE  AMD  SETTLEMENT. 
Validity. 

Fraud— Inability  to  Undentand  Langaase.     Evidence  reviewed, 

1  and  held  Insufficient  to  set  aside  and  annul,  for  fraud  and 
misrepresentation,  a  compromise  and  settlement  ot  proper? 
interests,  and  decrees  entered  In  accordance  therewith,  be- 
tween a  wife,  husband  and  stepchildren,  even  though  the 
wife  was  unable  to  read  the  English  language,  was  not  of 
strong  mind,  and  was  eaaliy  Influenced  and  Imposed  upon. 
Hill  V.  Victors,  180—417. 

Co  ^fS  I  DERATION. 

Settlement  of  Family  Controversy.    A  contract  entered  into  for 

2  the  purpose  of  avoiding  litigation,  and  thereby  settling  fam- 
ily difficulties  growing  out  of  an  estate,  is  suppwted  by  a 
sufficient  consideration.    Watroua  v.  Watrous.  180—884. 
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DlsmlBBal  of  OTOuiidleu  Bult.  The  dlamlsaal  of  a  groundleaa  suit 
3  not  brougbt  In  good  faith  Is  not  a  sufficient  consfderatlon 
for  a  contract  of  comproinUe  and  settlement.  It  tullowa 
that  admissions  hj  the  party  Instttutlng  a  salt,  tending  to 
show  Its  groundless  nature  and  his  knowledge  thereof,  are 
admissible.     Watrous   v.    Watrous,   180—884. 

OONSTITUTIOMAL  LAW. 

T>UB  Pbocbsh,  Etc. 

Donhle  Damages  for  Stock  KUled— ExcesalTe  Demand.  A  statute 
BO  construed  as  to  penalize  a  Railway  company  for  failure 
to  pay  an  excessive  claim  for  damages  would  be  violative 
of  the  constitutional  guaranty  of  (a)  due  process  and  (b) 
equal  protection  of  the  law.  Pierce  v.  Chicago  A  N.  W.  R. 
Co..  180— 13SE. 

OONTRAGTS. 

Nature  and  Essentials. 

ImiMled  Agreooents— Pnrcbases  on  Oredlt  of  Another.    One  who 

1  anthorlzes  purchases  to  be  made  on  his  personal  credit  Im- 
pliedly agrees  to  pay  for  such  purchases  when  made.  Lia- 
bility Is  not  dependent  on  such  promisor's  knowing  at  the 
time  of  such  purchase  that  credit  had  been  extended  on  his 
account.    Anderson  v.  I«mker,  180 — 167. 

Anplled  Ohiigatlona.    One  who  contracts  to  furnish  a  home  to 

2  another  and  bis  family  Impliedly  agrees  to  treat  such  other 
and  all  members  of  the  family  with  reasonable  kindness 
and  consideration.     Murphy  r.  WllllamsoD,  180—291. 

Parties,  PBOPosAia,  and  Acckptakck. 

Implied  Acceptance.     A  contract  between  a  brother  and  sister 

3  may  be  sufllclently  shown  by  evidence  that  the  brother  stat- 
ed the  terms  of  the  proposed  contract  to  hla  mother,  In  a 
convertaUon  In  which  the  sister  took  no  part,  and  that  the 
sister  therealter  acted  on  such  stated  terma.  especially 
where  the  fact  that  such  contract  was  made  la  supported  by 
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dislntereeted  corroborating  testlmonr.    Francia  v.  FntncU, 
180—1191. 

CONBIDBRATION. 

Detriment  to  Promisor.    Detriment  to  a  promlBor  furDiahes  u 
4    adequate  a  conalderatlon  for  a  contract  as  a  beneflt  to  prom- 
iBor.    Anderson  t.  Lemker,  180 — 167. 

Validity  of  Assent. 

Mmtal  Weakneu.     Something  more  than  mental  veakness  It 

E    necessary  In  order  to  overthrow  a  contract    It  must  appear 

that  the  one  aeeking  to  avoid  the  contract  waa  Incapable  of 

reaaooably  underatandlne  the  meaning  of  the  InstrumeDt 

WatrouB  V,  WatrouB,  180—884. 

XiBQALlTY  OV  OBJECT  AND  CONSIDBEATION. 

Bflctralnt  of  Trade.  Permissible  restraint  on  trade  must  be  pro- 
e  Tided  for  by  specific  agreement — may  not  rest  on,  inference 
only;  therefore  the  aimple  sale  of  a  buaineaa  and  the  good 
win  attending  the  eame,  without  more,  does  not  preclude 
the  seller  from  engaging  in  a  separate  and  iniepeniait 
bnslnees  of  the  tame  kmO,  and  from  eoliciting  the  custom- 
era  of  the  old  buslneSB,  especially  at  a  point  remote  ^m 
the  location  of  the  business  sold.    Dare  t.  Foy,  ISO — 11E6. 

Unlawful  Practice  of  Frofaaalon— Becorecr  for  BarrlcM.  Recov 
7  erv  mav  not  be  had  for  aervicet  which  ooiutittite  a  crime. 
More  concretely,  when  the  practice  of  a  vocation  or  profea- 
slon  is  punishable  by  fine  or  imprisonment  unlesa  certain 
specified  statutory  conditions  are  flrat  complied  witli,  one 
who  assumes  to  practice  without  Btrlctly  complying  with 
all  such  conditions  may  not  recover  for  hie  services,  ereii 
though  he  possessed  high  qualification  a,  acted  In  good  faith, 
and  was  even  misled  by  a  public  officer,  In  attempting  to 
comply  with  said  conditions.    Lynch  v.  Kathmann,  180— GOT. 

Construction. 
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of  benefit  accruing  tbereunder  cannot  be  iepufitely  deter- 
mined wlUi  any  fafr  degree  of  accuracy.  Murptay  v.  WII- 
llamBon,  ISO— 291. 

RBSCI88I0N  AND  ABANDONMENT. 

Dofuilt  Of  Both  Fames.  One  who  Is  In  default  in  the  perform- 
9  anca  of  a  contract  may  not  rescind,  even  though  the  other 
party  la  also  In  default.  So  held  under  a  building  contract,, 
where  the  contractor  was  seeking  to  rescind,  but  was  In  de- 
fault In  the  completion  of  the  building  at  the  time  agreed, 
and  the  owner  was  likewise  In  default  In  making  iiayments 
as  provided  by  the  contract.  Schmidt  Bros.  Const.  Co.  v. 
Raymond  T.  M.  C.  A.,  180—1306, 

IndlTlslUa  Oontract.    There  may  not  be  a  partial  rescission  of 

10  an  Indivisible  contract    Brechwald  v.  Small,  180 — 22. 

PBRrOSMANCE   OB   BREACH. 

Abandwment  of  BnUding  Oontowt— Bictat  of  Owner.    An  nnjus- 

11  tlflable  abandonment  of  a  building  contract  arms  the  owner, 
nothing  appearing  In  the  contract  to  the  contrary,  with 
right  to  complete  the  building  and  charge  the  reasonable 
cost  and  expense  thereof  to  the  defaulting  contractor. 
Schmidt  Bros.  Const  Co.  v.  Raymond  V.  H.  C.  A.,  ISO— 1306. 

OONTBIBnnON.      See  Tenancy  in  Comuon. 
OOBFORATIONS. 

OERTIFlCAinB  OP  8tOCR. 

Issuance  for  Property  Other  Than  Ibney — Conditions.    Stock  Is- 

1  Boes  to  the  amount  of  the  money  Invested  In  a  partnership 
whose  general  aoaets  were  turned  over  to  the  corporation 
are  unauthorized,  without  obtaining  the  consent  of  the  ex- 
ecutive council  to  euch  Issue  after  due  application  to  and 
appraisement  by  such  council.  Section  lG41-b,  Code  Supple- 
ment, IBIS     nsh  V.  White,  180—1177. 

Full  Payment  to  Corporation— Bnrden  <a  Proof.    One  contending 

2  that  shares  of  stock  were  Issued  only  after  full  payment  In 
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money  or  Its  full  egulTalent  to  the  conKH'fttloD  baa  Ote  bnr- 
dea  to  BO  show.    Fish  v.  White,  igt) — 1177. 

Transfer  of  Shares. 

Stock  iBiUAd  for  other  Thui  Honay.    The  sale,  by  the  original 

S    Incorporators,  of  corporato  shares  of  stock  which  have  been 

Issued  for  property  other  than  money,  to  one  ignorant  of 

such  fact.  Is  of  Itself  a  repreKntatlon  that  each  shares  wer« 

Issued: 

(1)  Only  after  due  application  had  been  made  to  the  ex- 
ecutive council  for  permission  to  so  Issue; 

(2)  Only  after  due  appraisement  ot  such  property  by  said 
council; 

(3)  Only  after  the  Bald  council  bad  aathorlzed  said  Issu- 
ance; and 

(4)  Only  In  the  amount  so  authorized. 

(Section  1641-b,  Code  Supplement,  1913.)  And  If  such  rep- 
resentation be  false,  a  rescission  of  the  sale  may  be  had- 
Fleh  V.  White.  180—1177. 

COSTS.    See  Appeal  and  Error,  11. 

Taxation. 

VoInntacT  Defaadant.  Heirs  voluntarily  appeartng  on  the  trial 
ot  a  claim  In  probate^  and  asking  and  being  granted  the 
right  to  defend  In  place  of  the  administrator  (who  bad  for- 
merly allowed  the  claim),  must  suffer  a  Judgment  for  cMts 
in  case  ot  allowance  of  the  claim.  Parnham  v.  Weeks,  ISO 
—649. 


MuNioirAL  Courts. 

Pleadings— Original  NoUce— SnlBcieiicy.  The  Municipal  Court 
Act  does  not  require  written  petitions  in  Class  B  actions,  to 
wit,  those  wherein  the  amount  In  controversy  la  $100  or  leu. 
(Sec.  694-C21.  Code  SupplemenUl  Supp.,  1915.)  Of  neces- 
sity, it  follows  that  that  part  of  Sec.  69*^!2S,  Code  Supple- 
mental Supp.,  191E,  requiring  the  original  notice  of  suit  to 
state  "the  date  •  •  •  the  petition  will  be  died,"  has  no  ref- 
erence to  said  Class  B  actions.  Model  Laundry  Co.  v.  Har- 
nett, 180—55. 
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ORIHINAL  LAW.      Bee  Homicidb;  Larcbny. 

Nature  and  Elements  of  Obime. 

HOUtv.    Proot  of  motive  la  not  absolutely  essential  to  convlc- 

1  tion  for  crime-    State  v.  Meyer,  180—210. 

Capacitt  to  Commit  Grime. 

Ituanlt7— Begiee  of  Proof.    It  is  not  reversible  error  to  Instruct 

2  the  jury  that  defendant  must  "clearly"  establish  his  plea  of 
Insanity,  though  It  Is  preferable  to  omit  such  aualffyluK 
term.    State  v.  Wegener,  180— lOZ. 


Belerancy- DTlnklng  Hshlts  of  Defendant.     Evidence  that  de- 
'3    fendant,  on  the  evening  preceding  the  day  on  which  de- 
ceased WHS  killed,  had,  to  some  undeflnable  extent,  "been 
drinking,"  Is  wholly  Irrelevant.     State  v.  Meyer,  180—210. 

Bemotaness — PossMslon  of  Weapon.     Evidence  that  defendant, 

4  15  months  prior  to  the  homicide,  (n  question,  had  in  hia  pos- 
session a  weapon  different  from  that  found  with  deceased 

.  at  the  time  her  dead  body  was  discovered,  Is  too  remote  for 
admioslblllty.    SUte  v.  Meyer,  180—210. 

Bolddss— Percentage  of  Honfelonlons  HonUcides.     Evidence  of 

5  the  percentage  of  enlcldal  and  accidental  faomtcldea  has  no 
bearing  whatever  on  whether  a  particular  homicide  was  ei- 
ther, or  whether  It  was  or  was  not  felonious.  State  v.  Mey- 
er, 180— aio. 

Snlddal  Tendency.    Evidence  tending  to  show  suicide  opens  the 

6  door  to  nonremote  evidence  tending  to  show  (and  for  no 
other  purpose)  a  predisposition  toward  self-destruction;  1. 
e.,  despondency,  melancholy  and  depression  on  the  part  of 
deceased.    State  v.  Meyer,  180—210. 

Opinion  Evidence — Effect  of  Qnnshot  Wonnda.    A  witness  must 

7  not  be  permitted  to  testify  to  the  relative  effects  of  gunshot 
wounds  on  alleged  suicides  and  on  one  allefed  to  be  a  non- 
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suicide  unlest  aimilarity  of  condition*  1*  fint  ihovn;  L  e., 
Bimllarity  of  weapon,  kind  and  quantity  of  explosive,  dis- 
tance of  weapon  trom  body,  etc.    State  v.  Meyer,  180 — 210. 

Opinion  ETldanca — Znaanlty— Foim  of  Qnestlon.     A  question  to 

8  a  noneipert  witness  aa  to  the  Insanity  oC  a  person  must  be 
confined  to  and  baeed  on  Uie  facts  previously  detailed  by  tht 
teitnets.    State  v.  Towne,  180 — 339. 

ITonconclnslTe  Oliaiactor — Btfatlon  of  Parties.    Unpleasant  rela- 

9  tlODB  existing  between  defendant  and  tbe  deceased  may  be 
shown,  though  the  teetlmony  bearing  thereon  may  be  tar 
from  persuasive.    State  v.  Meyer,  ISO — SIO. 

Trial — Instriictions. 

PuUslunaiit— DntT  of  Oonit  and  Jnry.     It  Is  not  error  tor  tbe 
10    court  to  Instruct  tbat  the  punlsbment  to  be  meted  out  to  the 
accused.  In  case  of  conviction,  Is  a  matter  for  tbe  considera- 
tion of  the  court,  and  not  of  the  Jury.    State  v.  Powers,  ISO 


Order  of  Stating  ProposltlonB.    The  particular  order  In  which 

II    propositions  are  stated  or  grouped  In  Instructions  Is  not  of 

controlling  Importance.    Tbe  all-Important  consideration  Is 

the  accuracy  and  fullnees  of  the  charge  when  construed  aa 

a  whole.    SUt©  v.  Clark,  180—477. 

Assumption  of  Fact.    An  Inferential  assumption  of  fact  is  one 

13    instruction  will  not  constitute  error  when,  in  other  Instrue- 

tlona,  the  Jury  1b  repeatedly  told  that  It  is  for  It  to  deter 

mine  wbetber  sacb  tact  actually  exists.    State  t.  Clark,  180 

— *77. 

Withdrawing  Fact  Issne.    Instruction  reviewed,  and  held  not  to 
13    withdraw  a  tact  Issue  from  the  jury.    State  t.  Clark,  ISO 
—477. 


t  br  Court  of  Weight  of  Testimonr.  Instruction  re- 
viewed, and  held  not  to  contain  any  expression  or  opinion 
by  tbe  court,  of  the  weight  or  credibility  of  the  testimony- 
State  v.  Clark,  180—477. 
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1JXOTicU»—Tntamptiim  of  InnocatiM.    Under  a  charge  of  uxorl- 
IS    clda.  detendant  1b  not  enttUed,  at  a  matter  of  lav,  to  an  In- 
struction tbat  the  ordinary  presumption  of  innocence  U 
strengthened  by  reason  ol  the  marital  relation.     State  t. 
Merer,  ISO— SIO. 

SUsmitUtliig  PlUMt  of  Insanity.    Different  phases  of  Insanity 
le    properly  tn  Issue  before  the  Jury  should  be  carefully  differ- 
entiated In  tbe  Infltrnctlons.    But  confusing  and  Interming- 
ling such  phases  Is  not  necessarily  reversible  error.    State 
T.  Wegener,  180—103. 

ftfftiilll~g  OrediblUtr  of  Defendant.    An  Instruction  that  the  tes- 

17  ttmony  of  a  witnesa  should  not  be  taken  as  true  If  the  Jury 
b^tere  "he"  was  mistaken,  ELlforda  no  basis  for  tbe  objection 
that  the  court  committed  a  special  assault  on  the  credibility 
of  tbe  defendant— a  male  person.    State  v.  Clark.  180 — 477. 

Unduly  Narrowing  iMues.  SpecIQcally  and  correctly  stating,  at 

18  the  beginning  of  Instructions,  tbe  ultimate  elements  which 
must  be  establUhed  before  an  accused  may  be  convicted, 
fumlsbes  no  basis  for  tbe  claim  that  the  lasuea  were  unduly 
narrowed,  or  that  the  Jury  wore  "coerced  and  urged"  to  con- 
vict without  consideration  of  other  matters  militating  in 
defendant's  favor.    SUte  v.  Clark,  180—477. 

Trial — Misconduct. 

BUscondnct  of  Jntor— ^Bedtal  of  ITormer  Orlmes.    atatementa  aa- 

19  sorting  tbe  guilt  of  an  accused  of  former  crimes,  wholly  tor- 
eifsn  to  the  one  on  trial  and  aside  tbe  record,  and  of  a  na- 
ture such  aa  would  prejudice  tbe  Jurors  against  the  accused, 
in  view  of  the  record,  made  by  a  juror  to  his  fellow  Jurors 
durlug  the  dellberationfl  of  the  jury  in  a  cause  In  which  the 
evidence  of  guilt  and  Innocence  la  in  sharp  conflict,  and 
made  with  slrong  and  apparently  positive  assurance  of  their 
truthfuInesB.  constitute  such  misconduct  as  to  demand  a 
new  trial.    State  v.  Wegener,  180— 103. 

Offer  of  Testimony.    Tbe  act  of  the  county  attorney.  In  attempt- 
ZO    lug  to  otter  the  testimony  which  the  accused  had  given  In 
another    case,    does    not    constitute    reversible    misconduct 
Vol.  180  Ia.— 90 
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when,  by  tbe  HUBtalnlnK  ot  objectlooB,  neither  the  purpoM 
of  the  county  attorney  nor  the  nature  of  the  other  case  waa 
revealed.     State  v.  Powers.  180—693. 

Lrgnairat — Coring  Error.    Sustaining  objection  to 

21  Improper  argument,  with  prompt  direction  to  the  Jury  to 
disregard  the  same,  held  to  render  the  error  harmleaa.  In 
view  ot  the  record.    State  v.  Powers,  180 — 633, 

UlBCondnct  In  Aignment— Withdrawal.     Statements  of  the  re- 

22  spectlve  counsel  aa  to  the  extent  of  tbe  punishment  attend- 
ing a  conviction,  resulting  In  a  withdrawal  by  the  county 
attorney  of  his  -atatement,  and  the  substitution  of  the  state- 
ment that  the  Jury  hoe  nothing  to  do  with  the  punlahment, 
which  latter  statement  was  confirmed  by  the  court  orally 
and  In  tbe  formal  charge,  work  no  prejudicial  error.  State 
T.  Towne,  180 — 139. 

Trial — CrsroDi  or  Jury. 

Separation  of  Jury  After  Snl«niaslon.    The  separation  of  thejury, 

23  after  submission  In  a  criminal  case,  for  tbe  purpose  of  an- 
enerlng  the  calls  of  nature,  or  for  other  innocent  purposco, 
without  speaking  to  nonmembers  of  tbe  Jury,  results  In  no 
prejudicial  error,  especially  when  such  Jurors  were  usually 

,    attended  by  the  bailiff  or  Id  his  sight.    SUte  v.  Towne,  ISO 


lAW  of  Oaae.    A  holding  on  appeal  and  reversal  that  certain  tee- 
14    tlmony  Is  admissible,  becomes  the  law  of  the  case  and  con- 
clusive on  retrial.    State  v.  Qtudlce,  ISO — 690. 

Appellate  Jurisdiction — Void  Judgment — lime  IJmit.  Even 
25  *  though  a  Judgment  in  a  criminal  cause  be  void,  no  Jurisdic- 
tion la  conferred  upon  tbe  appellate  court  by  a  so-called  ap- 
peal taken  after  the  expiration  of  the  six  months  allowed 
for  an  appeal.  From  flnat  Judgments  only  may  appeals  be 
taken  In  criminal  causes,  and  overruling  a  motion  for  new 
trial  Is  not  a  final  Judgment.  (Sec.  5448,  Code  Supple- 
ment, 1913.)    State  v.  Olsen,  180—97. 
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Dodiloiu  B«Tlcw»1>Ie.    Conetitutlona)  queatlonB  not  raised  and 
26    praeerved  in  the  trt&l  court  will  not  be  reviewed  on  appeal. 
State  V.  Bf^yer,  180—210. 


An  accused  may  not,  on  appeal,  com- 
S7    plain  that  the  court  denied  him  the  right  to  examine  a  wtt- 
neaa  at  a.  certain  period  and  on  a  certain  point,  when  aucb 
right  was  later  accorded  to  him  and  he  failed  to  avail  him- 
self of  It.    State  V.  Chamberlin,  180—686. 

Modification  of  Sentence.    On  appeal  from  conviction  tor  cairy- 
28    lug  concealed  weapons,  held,  In  view  of  the  record  and  the 
Immature  age  ol  ttie  accused,  that  an  indeterminate  sen- 
tence oC  two  years  In  the  reformatory  should  be  reduced  to 
80  days  In  the  county  Jail.    SUte  v.  Powers,  180 — 693. 

DAMAGES.    See  Attachwbnt,  2;  Constitutional  Law; 
Landlord  and  Tenant,  1 ;  Master  and  Servant,  2. 

GOMFBNSATOB?  DaMAOEB. 

Almormal  ChlldblrtiL  An  Injured  party  may  ahow  tliat,  toUow- 
1  Ing  an  accident  to  her,  the  birth  of  her  child  was  attended 
witb  far  greater  suffering  than  that  attending  all  her  pre- 
vious confinements,  and,  by  other  testimony,  that  such  add- 
ed sutfertDg  was  caused  by  the  accident  In  question.  Stuts- 
man V.  Des  Holnee  C.  R.  Co.,  180—524. 

Permanent  and  Continuing  Injnrtes  Contrasted.  An  laetrnctlon 
i  that,  if  the  Jury  finds  that  platntltf's  Injuries  are  reasonably 
certain  to  continue  In  the  future,  she  would  be  entitled  to 
recover  therefor.  Is  not  a  submission  of  the  question  of  per- 
manent Injuries.  Stutsman  v.  Dee  Holnes  C.  R.  Co.,  180 
—624. 

IfBASURB  OF  Damages. 

Breach  of  Contract — Failure  to  Fnndsh  Abstract.    The  obllga- 
3    tlon  to  turnlsb  an  abstract  showing  good,  merchantable  title 
does  not  embrace  the  obligation  to  defray  the  cost  of  exam- 
ining the  abstract  after  It  has  been  furnished  or  procured. 
Cbaney  v.  Murphy,  180—716. 
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Fraudnlratiy  Zndncod  Leases.  The  difference  between  the  value 
1  of  what  a  tenant  did  raise  on  the  leased  prerolsee  and  what 
he  would  have  raised  had  the  premlseB  been  In  the  condition 
represented  b;  the  landlord,  la  not  the  measure  of  damagea 
for  fraudulent  repreeentations  as  to  the  condition  of  the 
premlBes;  therefore,  allegatlona  relating  thereto  are  pro[>- 
erly  stricken.     Franke  v.  Kelahelmer,  ISO — 251. 

DEATH. 


UnazpUIned  Abience — ^When  Premunptlni  Arises.  The  preaump- 
1  tion  of  death,  fiom  the  unexplained  and  continuous  absence 
of  a  person  for  seven  years,  without  knowledge  of  his 
whereabouts  on  the  part  of  bis  family  and  other  relatlvee, 
arises  only  at  the  expiration  ot  said  period.  With  th«  aid 
of  facts  and  circumstances  In  addition  to  the  absence,  a 
prlma-facle  presumption  of  death  at  an  earlier  period  may 
be  established.    Haddock  v.  Meagher,  180—264. 

nn«xpliined  Absence — Freenmption.  The  «eii»i-year  period  of 
Z  continuous  and  unexpialned  absence  of  a  person  from  his 
usual  place  of  residence  as  a  basis  for  the  common-law  pre- 
sumption of  death  'Is  not  lengthened  to  ten  years  by  the  stat- 
ute (Section  3307,  Code  Supplement,  1913)  relating  to  ad- 
ministration on  the  estates  of  ahsenteea.  Haddock  t. 
Meagher,  ISO— 264. 

Absentees— Proceedings  for  AdminlstrULon.  An  ex  parte  order 
3  for  lettera  of  administration  on  the  estate  of  an  abtentee 
(Section  3307,  Code  Supplement,  1913),  not  being  granted 
on  any  finding  of  the  death  of  the  absentee,  is  Inadmissible, 
In  another  and  eubsequent  proceeding,  to  prove  death.  Had- 
dock V.  Meagher,  180 — 264. 


Bequisitks,  Etc. 

Scope  of  Term.    Principle  recognized  that  the  term  "execution," 
when  applied  to  a  deed  ot  conveyance,  properly  embraces 
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tbe  due  (b)  making,  (b)  B\galag,  (c)  BckuowledRniQiit,  and 
(d)  delivery.  So  recognized  In  actions  on  policies  ot  Inanr- 
ance,  the  validity  of  which  insurance  depended  on  whether 
the  execution,  dellveiy  and  acceptance  of  conveyancea  were 
■nch  as  to  effect  a  cbangs  In  title  to  the  insured  property, 
and  thereby  avoid  the  policy.  Bartemeler  v.  Central  P.  las. 
Co.,  18ft-364. 

DESCENT  AND  DISTKIBUTION.  See  Wiuji. 

Surviving  Spousb. 

Sale  of  Psrt  Prior  to  Admeaninment    A  sarvlTinK  apouae,  prior 

1  to  the  setting  off  of  his  or  her  dlstrlbntlTB  share  in  the 
lands  of  the  deceased  Intestate  spouse,  may  not,  as  against 
other  cotenant  helra.  validly  sell,  anonmber  or  charge  with 
an  easement,  any  de/tnfte  atiguot  part  of  such  nndlvided 
lands.    Waterloo,  C.  F.  ft  N.  R.  Oo.  ▼.  Harris,  180—149. 

Advancbkbnts. 

Oaneollstlon  AgreMnuit— Bnfflciencr  of  Erldence.    Strongly  con- 

2  tradlctory  evidence  reviewed,  and  held  Insuflkleut  to  efita.b- 
lleh  the  making  of  an  agreement  canceling  an  advancement 
made  In  full  of  the  heir's  Interest  In  an  estate.  Chideater  v. 
Harlan,  180—171. 

DIVORCE. 

Grounds. 

Onielty.     Evidence,  revealing  a  large  deftree  of  mutual  blame, 
1    reviewed,  and  held  insufflclent  to  Justify  a  decree  of  divorce 
on  the  grounds  of  cruel  and  inhuman  treatment.    Lomax  v. 
Lomai,  180—448. 

Jurisdiction,  Proceedings,  Etc. 

Besldfl&ce— Fendeacy  of  Proceeding  in  Anotbat  Ooon^.    The  ez- 
i    iBtence  of  an  order  of  court  In  tbe  county  ot  the  hneband's 
residence  (entered  on  the  huaband's  unaocceasful  applica- 
tion for  a  divorce),  regulrlng  tbe  husband  to  pay  certain 


1430  Index,  Vol.  180. 

DiTOBCB  Continued  to  Dbiixs 

monthlT  support  moner  to  the  nite,  is  no  obstacle  to  tbe 
wlfe'a  taking  up  a  bona  fide  resilience  In  another  count; 
and  there  instltnting  divorce  proceedings  on  ber  own  b» 
half.    Main  v.  Main.  180—616. 

Pleading — Nonessential  AllegatlonB.    No  allegation  "that  tbe  ac- 

3  tlon  la  brought  In  good  laltb  and  for  the  purpose  of  obtain- 
ing a  divorce  only"  Is  neceasar;  when  plaintiff  and  defend- 
ant are  both  realdentsof  this  state.  (Sec.  3172,  Code,  1897.) 
Main  V.  Main,  180—616. 

Abatemant — Fandancr  of  Anottmr  Actios.    An  action  for  annuV 

4  ment  of  marriage  on  stated  grounds  by  the  busband  in  the 
county  of  hia  residence  may  not  be  pleaded  In  abatement  of 
an  action  for  divorce  on  different  grounds  by  the  wife  in  an- 
other county  which  Is  the  county  of  her  residence.  Main  v. 
Main,  180— 6ie. 

Death— Beopenlng     Proceedings.       Principle     recognized     that, 

G    while  a  divorce  proceeding  Is  abated  by  the  death  of  the 

defendant,  yet  It  may  be,  upon  proper  showing,  reopened.  In 

BO  far  as  It  affects  property  interests.    Hill  v.  Vlctora,  ISO 

—417. 

Adjudication.  A  wife's  plea  for  divorce  on  the  grounds  of  de- 
6  sertlon  for  two  years,  wholly  accruing  after  the  termination 
of  a  prior  action  by  the  husltand  for  divorce,  is  not  adjudi- 
cated by  the  decree  in  such  prior  action  wherein  the  wile 
asked  and  received  separate  maintenance  on  the  grounds  of 
desertion  and  cruel  and  Inhuman  treatmenL  Main  v.  Main, 
180—616. 

DOWZB.      See  DnecENT  and  Distribution;  Estoppel,  T; 

HU3BAND  AND  WlPB,  1;  WiLLB. 

DRAINS.     See  Principal  and  Surett. 

Establishment,  Maintenance,  Etc. 
Boundartes  of  Appn^tlated  Land.    The  exact  boundaries  of  the 
1     tand  to  De  appropriated  by  a  proposed  public  drainage  Im- 
provement should  speclflcally  and  deflnltely  appear  from  the 
engineer's  return — that  is,  from  his  report  or  plat.     Omia- 
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■ion  to  BO  show  will  not  mtdermlne  Jurisdiction  to  proce«d 
— Is  a  mere  irreirularity,  and  waived  It  not  duly  raised  be- 
fore the  board  of  superrlsors  and  by  appeal  from  on  adverse 
decision — lehen  the  report  ar  plot  conlaini  tvctt  facts  aa 
that  therefrom  such  exact  bouttdariea  man  Be  determined. 
(Sec.  19S9-a2,  Code  Supplement.  1913.)  Simpson  v.  Board 
of  Supervisors,  180—1330, 

Bight  of  Way — Insufficiency.     Upon  discovering  that  the  land 

2  condemned  for  a  public  drainage  improvement  1b  Inauffl- 
cient.  the  board  of  superriBors  has  no  power  to  condemn  ad- 
ditional land  except  by  strict  compliance  with  the  proredure 
governing  an  original  condemnation.  So  held  where  the 
hoard  attempted  to  condemn  such  additional  lands  by  the 
simple  expedient  of  a  resolution,  and  by  entering,  In  favor 
of  the  landowner,  an  additional  allowance  as  damages. 
(Sec.  198^2,  Code  Supplement,  1913.)  Simpson  v.  Board 
or  Supervisors,  180—1380. 

Eeconuaendatloiu  of  Engineer — Condudvaness.    Principle  recos- 

3  nlzed  that  a  public  drainage  Improvement  must  t>e  estab- 
lished  In  accordance  with  the  recommendations  of  the  en- 
gineer, or  not  eatabtlBhed  at  all.  Simpson  v.  Board  of  Su- 
pervisors, 180 — 1330. 

Oontract — Fresumption.     It  will,  in  the  absence  of  evidence  to 

4  the  contrary,  be  presumed  that  a  contract  relet  after  proper 
forfeiture  was  relet  at  a  reitsonable  price,  when  such  relet- 
ting was  on  proper  advertisement,  and  on  notice  to  the  de- 
faulting contractor  and  surety,  and  without  oblection  from 
them.    Wykott  v.  Stewart  and  National  Surety  Co.,  180—949. 

Breach  of  Contract^ Effect.  A  contractor  for  a  public  drainage 
6  Improvement  arms  the  public  authorities  with  legal  right 
(1)  to  withhold  payment  of  estimates  as  provided  in  the 
contract,  (2)  to  forfeit  the  contract,  and  (3)  to  relet  the 
work,  when  said  contractor  (a)  becomoB  Insolvent  Bubee- 
quent  to  entering  Into  the  contract,  (b)  falls  to  pay  Just  and 
valid  bills  for  labor  and  materials,  as  required  by  the  con- 
tract, and  permits  claims  therefor  to  be  filed  witb  the  coun- 
ty auditor,  and  <c)  abandons  the  contract.  (See  Sec.  1989- 
alO,  Code  Supp.,  1913.)     Wykoft  v.  Stewart,  180—949. 
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Apftil—Bcofe  at  InQtilxr.    Principle  recosnlzed  tbat,  upon  ap- 

6  peal  to  the  district  court  from  an  order  eMabliBbtng  a  pub- 
lic drainage  Improvement,  no  gbjectlone  will  be  considered 
except  those  which  have  been  properly  raited  before  the 
board  of  tupervitoTi.  (Sec.  1989-a3,  Code  Supplement, 
1913.)     Simpson  t.  Board  of  Supervisors,  180 — 1330. 

ASSGaSUENTS. 

Power  of  Oommlaalonen — Excluding  Iiandfl.     Commlaslonera  ap- 

7  pointed  to  apportion  the  cost  of  a  public  drainage  improve- 
ment are  wholly  without  power  to  apportlMi  the  entire  cost 
upon  part  of  the  lands  within  the  district,  on  the  theory 
that  the  remaining  lands  will  receive  no  benefit  from  the 
Improvement — a  question  conoluslvely  settled  by  the  estab- 
lishment of  the  district  Nor  has  tbe  board  of  supervlsora 
any  power  to  entertain  eucb  a  report  (Sec.  1989412,  Code 
Supp.,  1913.)  Wood  V.  Honey  Creek  Drain,  ft  L.  Dlst,  ISO 
— lEB. 

ELEOnONS. 

Ordering  or  Calling,  Etc. 

Non-Mandatory  Kequlretnents.  An  election  Is  not  necessarily  In- 
validated because  tbe  proposition  upon  which  tbe  people  vot- 
ed did  not  reach  them  with  all  tbe  strict  formalities  required 
by  law,  and  the  state  of  the  vote  cast  may  be  very  potent  to 
show  tbat  no  prejudice  resulted  from  lack  of  formality. 
RaCerty  v.  Town  Council,  180 — 1391. 

ELEOTBIOITT.      See  Nb«lighncb,  1-5. 

EMINENT  DOMAIN. 

Nature  op  Power. 

Strict  OnniUance.  Principle  recognised  that,  in  the  exercise  of 
the  power  of  eminent  domain,  strict  compliance  with  statu- 
tory procedure  is  exacted.  Simpson  v.  Board  of  Supervis- 
ors. 18(>— 1330. 
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EQUITV. 


wavtny  jgtiw  Ooiitnct  tot  PuUm.  Equltf,  Under  a  prayer  (or 
Keaeral  equitable  relief,  may,  In  an  action  to  enforce  s  con- 
tract wliiclt  provet  ufterly  impractical,  bo  ehape  Its  decree 
aa  to  depart  from  the  strict  terms  of  the  contract  when,  by 
so  doing,  the  actual  purposes  of  the  parties  will  be  carried 
out  and  Justice  be  done  to  both  parties.  So  held  where,  by 
contract,  a  tile  drain  was  to  be  placed  in  a  apedOed  courae 
across  certain  lands,  which  course  proved  utterly  imprac- 
ticable, owing  to  the  topography  of  the  land.  (See  Sec.  3775, 
Code,  1S97.)     Calhoun  t.  Robinson,  180—638. 

ESTOPPEL.     See  Partnership,  2-6. 

Equitable  EsToi-fEL. 

Koa-chance  of  Positton.    A  "change  of  position"  la  an  euentlal 

1  element  ot  an  estoppel.    Drees  T.  Armatrong,  180 — 29. 

Parfomunce  of  I«gal  Dntj.     An  estoppel  in  jiota  may  not  be 

2  predicated  on  the  doing  of  exactly  that  which  tbe  law  re- 
quires to  be  done.    Howe  v.  Sioux  County,  180— B80. 

BUeneo — Duty  to  Speak.    Silence,  when  there  is  no  moral  or  le- 

3  gal  duty  to  speak,  cannot  work  an  estoppel  in  pait.  Anfen- 
son  V.  Banks,  ISO— 106S. 

SiUgence  to  Leun  the  Trntb,    One  setting  up  an  estoppel  by  con- 

4  *duct  la  under  obligation  to  exercise  good  faltb  and  dne  dili- 

gence to  know  the  truth.  Therefore,  the  creditors  ot  a  bank 
who  seek  to  hold  defendant  as  a  quasi  partner  because  of 
his  having  been  held  out  by  another  as  a  partner,  may  not 
recover  If  they  had  ample  opportunity  to  learn,  with  trifling 
trouble  or  expense,  that  defendant  was  not  such  partner, 
and  failed  to  avail  themselves  of  such  opportunity.  Anten- 
Bon  V.  Banks,  180—1066. 

Opportunity  to  Avoid  Injury.    An  estoppel  may  not  be  baaed  on 
6    alleged  misleading  conduct  of  another,  when  such  conduct 
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was  fully  known  to  complainant  at  a  time  such  that  he  isd 
ample  opportunity  to  resume  li 
tion,  and  avoid  all  Injury  by  r 
rou9  V.  Watroua,  180—880. 

Implied  Fraud.  Conduct  vbich  will  work  an  estoppel  in  pait. 
6  In  those  cases  tchere  there  is  no  aftirmaiive  evidence  of 
vtrongful  design  or  /rowdu/eni  purpasp,  must  be  so  grossly 
negligent  or  ot  a.  character  so  manifestly  misleading  to  oth- 
ers that  It  would  be  tantamount  to  a  fraud  to  permit  the 
actor  to  escape  liability  to  those  w&o,  In  the  exercise  of  rea- 
sonable diligence,  have  been  misled  to  their  injury.  Anfen- 
son  V.  Banks,  180—1066. 

Sale  of  Part  of  Unassigiied  Dowers-Knowledge  of  H^.    An  heir 

T  is  not  estopped  to  assert  the  Invalidity,  as  to  him,  of  a  con- 
tract by  which  a  surviving  spouse  (his  mother)  assumed  to 
grant  a  railway  right  of  way  over  lands  held  In  common, 
from  the  fact  that  he  learned  that  hia  mother  had  made 
such  a  contract,  did  not  object  thereto,  and  permitted  the 
company  to  construct  Its  road.  Waterloo,  C.  F.  A  N.  R.  Co. 
V.  Harris,  180—149. 

EVIDENCE.     See  Oriminal  Law;  Death;  Homicide. 

Presumptions. 

WitUuddlng  Evidence.     No  unfavorable  presumption  Is  raised 

1  against  one  who  falls  to  call  physicians  on  the  Issue  as  to 
the  cause  ot  death  of  a  party  tn  quesUon,  when  such  physi- 
cians are  equally  accessible  to  both  parties.  Semmons  t. 
National  Trav.  Ben.  Assn.,  180—666. 

Fiduciary  BelaUons — Legateo-DranghtsmaiL     The  doctrine  that 

2  undue  InQueuce  is  to  be  presumed  as  between  parties  inter 
vivoi,  dealing  with  each  other  when  fiduciary  relations  ex- 
ist between  them,  his  no  application  to  teatamentarv  gift*. 
Graham  v.  Courtright,  180 — 394. 

Inconsistent  Oondnct— EBect.    Principle  recognized  and  applied 

3  that  the  long-continued  and  unexplained  failure,  under  ur- 
gent circumstances,  to  make  known  the  existence  at  an  In- 
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strument  conferring  a  valuable  right  on  tbe  grantee,  fur- 
nishes perauaslve  evidence  that  such  InBtrument  never  In 
fact  Talidl7  existed.    Chldester  v.  Harlan,  180—171. 
Kelbvancv,  Materiality,  and  CosirETENXY, 

Negligence— Immaterial  Custom,  Etc.  Whether  an  ordinary  mo- 
4  tor  cycle  was  adaptable  to  the  carrying  of  more  thsn  two 
passengers,  and  the  custom  relative  to  more  than  one  per- 
son's riding  thereon,  is  wholly  immaterial  In  defense  of  an 
action  for  the  negligent  operation  of  such  a  vehicle.  SchultE 
y.  SUrr,  180—1319. 

gymptoma  of  Injury.    A  pbyslclan,  from  a  personal  examination 
6    of  an  Injured  person,  mar  testify,  when  relevant  to  the  Is- 
sues, that  he  did  or  did  not  find  symptoms  of  a  certain 
Injury.     Ingwersen  v.  Carr  ft  Brannon,  180 — 98S. 

Excluding  Immaterial  Part  of  Exhibit.    Principle  recognized  that 

6  It  is  proper  for  the  court  to  exclude  an  offered  exhibit  In  so 
far  as  it  does  not  bear  on  the  matters  In  Issue.  Parnham  v. 
Weeks.  180—649. 

Similar  Facts  and  Transactioks. 

Hallce,  etc.    In  an  action  tor  slander  based  on  an  Imputation  of 

7  theft,  the  matter  covered  by  the  flies  and  pleadings  in  a 
former  civil  action  by  defendant  against  plaintiff,  having 
no  relation  to  the  subject  matter  of  the  slander  action,  is 
too  remote  'to  have  any  proper  bearing  on  the  Issue  of 
malice.    Manning  v.  Meade,  180 — 932. 

Halpractlce.    On  tbe  Issue  whether  long  delayed  union  of  a  bro- 

8  ken  limb  was  the  result  of  negligent  treatment,  evidence  la 
InadmlBsible  that  plaintiff,  some  years  prior,  had  sulfered  a 
dissimilar  fracture  which  readily  united.  Snearly  v.  Mc- 
Carthy, 180—81. 

Best  and  Secondary. 

Lois  of  Writing — Safficlency  of  Showing.     Bvldence  reviewed, 

9  and  held,  at  the  best,  to  be  very  unsatisfactory  on  the  ques- 
tion of  the  loss  of  a  written  instrument.  Chldester  v.  Har- 
lan, 180— ni. 
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Declarations. 

As  BhowluK  Intent  tnd  Purpoaa  on  Issualile  F&ct.  When  tlie  verr 
10  Issue  Is  whether  a  deceased  party  did  do  a  certain  act,  I.  e.. 
execute  a  certain  alleged  Instrument,  the  declaratlona  o( 
Buch  party  showing  his  Intent  and  purpose  not  to  do,  or  In- 
consistent with  the  doing  of,  such  alleged  act,  made  prior 
or  subsequent  to  the  time  when  It  Is  alleaed  that  he  did  sacb 
act,  are  competent  as  bearing  on  whether  lie  actualtj  did 
said  act.    Chldester  v.  Harlan,  180—171. 


Hearsat. 

For  Pnipose  of  Impeachment.     Statements  Incompetent  as  hear- 

11  say.  If  offered  to  prove  the  fact,  may  be  perfectly  competent 
for  purpose  of  Impeachment.  Rose  v.  City  of  Fort  Dodge, 
180—331. 

DOCCMKNTAKT    EVIDENCH. 

Medical  Wofts.    Medical  works  being,  as  a  general  nile,  Inad- 

12  mtsBlble.  It  follows  that  oral  testimony  of  what  such  works 
teach  Is  equally  Improper,  whether  brought  out  on  direct,  re- 
direct or  cross-examination.  Ingwersen  v.  Carr  *  Brannon, 
180— »88. 

Books  of  Ortginal  Entry.    A  so-called  "ledger"  may  constitute  a 

13  book  of  original  entries.    Duffy  v.  Hardy  Auto  Co.,  180—746, 


pAHOL  A8  AFPacriNG  Weiting. 

nand-Indnced  Oontxact     Allegations  of  the  fraudulent  repre- 
11    sentatlons  which  Induced  a  written  contract  are  provable 

even  though  they  contradict  said  writing.    Franke  t.  Kels- 

helmer,  180—261. 


Put  Transactions.    A  written  contract  dealing  with  future  trans- 
IE    actions  Is  no  obstacle  to  the  reception  ot  oral  evidMice  of  a 
compromise  entered  Into  on  the  same  day  solely  with  refer- 
ence to  pott   tratuactiom  between  the  parties.     Empire 
Cream  Separator  Co.  t.  Bair,  Ferrell  A  Co.,  180 — 375. 
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Opinion  Evidence. 

CoDdotlons— Bate  of  Speed.     Whether  an  object  was  movliiK 

16  BI0WI7  or  raptdlr  1b  an  allowahle  concluelon — the  best  that 
can  be  bad  under  the  circumstances.  Schultz  t.  Starr,  180 
—1319. 

Contradiction  of  Statutory  Bmininment.    Opinion  evld^ice,  con- 

17  tradlctorr  of  the  requlrementa  of  a  statute,  la  wholly  Incom- 
petent So  held  where  It  was  eought  to  show  bj  opinion  evl* 
dence  that  Insulation  and  other  guards  for  electric  wire 
were  unneceeaary,  though  required  by  atatute.  Toney  v.  In- 
teratate  Power  Co.,  180—1362. 

Nonexpert  Opinion  as  to  Uental  Oompetencr.     Nonexpert  opln- 

18  Ions  aa  to  the  mental  competency  of  a  person  not  based  on 
the  matters  detailed  by  the  wltneas,  are  Inadmlaalhle.  Parn- 
ham  y.  Weeks,  ISO— f>4B. 

Time  of  Death.    When  a  person  died  Is  not  the  subject  of  opin- 

19  Ion  evidence.     Haddock  y.  Meagher,  180 — 264. 

Value  of  0« vices.    Testimony  placing  the  value  of  servlcea,  In 

20  view  of  the  record,  at  a  manifestly  moderate  figure,  af- 
fords no  Just  basis  for  complaint,  even  though  the  witness 
did  not  fully  qualify  aa  an  expert.  Ahlson  v.  High  Bridge 
Coal  Co.,  180-302. 

Pnipose  or  Slotiye  of  Another.    One  may  not  give  hia  opinion 

21  as  to  the  unknown  and  un discoverable  motive  or  purpose  of 
another.    Rolfe  v.  Mulllns,  180 — 172. 

Besolta  Flowing  from  Asanmed  Facts— Fonn  of  Qaaatlon.    Opln- 

22  lona  as  to  results  need  not  go  beyond  a  statement  of  the 
probable  results.  Like  results  from  other  causeB  need  not 
be  negatived.  The  latter  is  properly  left  to  croae-examlna- 
tlon.    Stutsman  v.  Dea  Moines  C.  R.  Co.,  ISO— 624. 

Hypothetical   QuertitMia— Referring  Witness  to   Becoid.    A   hy- 

23  pothetlcal  question  which,  in  part  and  In  an  inferential 
way,  aaaumea  knowledge  on  the  part  of  an  expert  wltnes* 
Of  the  condition  of  the  record  as  bearing  on  certain  material 
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facts,  without  detail  of  such  facts,  Is  not  necessarily  sub- 
ject to  the  vice  of  turning  the  witness  loose  to  give  tn 
opinion  upon  all  the  evidence  in  the  record.  Inswersen  t. 
Carr  ft  Brannon,  180— 98S. 

Hypothetical  Question — Itnpropflr  Aaanmptlon  of  Fact.  A  hyi»- 
24  thetlcal  question  so  framed  as  to  require  the  expert  witnws 
to  base  hie  opinion  upon  what  he  remembers  of  the  test^ 
mony  of  another  witness  oo  h.  certain  point  la  not  neccflaa- 
rlly  a  prejudicial  way  of  assuming  the  facts,  when  the  facta 
thuB  sought  to  be  injected  into  the  question  are  undisputed. 
Ingweraen  v.  Carr  ft  Brannon,  180 — 98S. 

Konezpert   Opinions — Detail   of   Facta.     Evidence    revealing  a 

26  series  of  acts  by  testatrix,  some  apparently  trivial  and 
others  concededly  out  of  the  ordinary,  reviewed,  and  held 
to  afford  proper  basis  for  nonexpert  opinions  on  the  Ibbds 
of  insanity.    Uddle  v.  Salter,  180—840. 

Weight  and  Sufficiency. 

Tevtlmony  ImposaiUe  of  Contrsdlctltai.    Reasonable  testimony 
36    from  credible  witness  may  not  be  disbelieved  simply  be- 
cause It  Is  not  and  cannot  be  contradicted.     Francis  v. 
FranciB,  180—1191, 

lestlmony  Absurd  and  ImpossiUe.     Before  the  court  may  per- 

27  emptorily  stamp  certain  testimony  as  a,  nullity  on  the 
grounds  that  It  is  absurd.  Impossible,  and  contrary  to  fixed, 
hnown,  scientific  and  physical  facts  and  laws,  It  must  be 
very  certain,  from  the  entire  record,  that  no  reasonable 
mind  could  entertain  the  truth  ol  said  testimony.  Evidence 
reviewed  as  to  the  very  unusual  way  in  which  it  was  claimed 
an  explosion  oC  oil  occurred,  and  held  not  so  inherentlj 
Impossible  as  to  Justify  Its  withdrawal  from  the  jury-  An- 
derson V.  Standard  Oil  Co.,  180— 10E4. 

Inherent  Imiirobabillty.     Principle  recognised  that  the  inherent 

28  Improbability  of  teetlmony  may  destroy  It,  even  though,  in 
a  technical  sense,  it  may  be  said  that  such  testimony  is  im- 
disputed.     Chldester  v.  Harlan,  180—171. 

Number  of  Witnesses.    The  number  of  witnesses  Is  not  neces- 

29  sarlly  controlling  on  disputed  fact  qnestlons.     TesUmoDT 
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o[  one  wltnesa  that  be  did  not  have  notice  of  a  prior  un- 
recorded mortgage,  aided  by  corroborating  facta  and  cir- 
cumstances, ma;  orercome  tbe  positive  testimony  of  two 
Interested  witnesses  that  tbey  did  give  such  notice  to  first 
party,  when  the  conduct  ol  such  two  wltoessea  has  not 
been  consistent  with  their  assertion.  Clark  Bros.  v.  Wat- 
son, 180—721. 

EXECUTION. 
Levy. 

Indorsement  of  Levy  on  Writ.    Principle  recognized  that  It  Is 

1  essential  to  a  valid  levy  under  execution  that  the  sheriff 
enter  the  fact  of  lew  upon  the  writ  when  such  levy  is 
made,  and  that  the  entry  of  such  matters  In  the  incum- 
brance book  will  not  satisfy  this  requirement.  Drake  v. 
Brlchner,  180—1166. 

ExcesslTe  Iiovy.    Wben    a  Judgment  defendant   owns   an    un- 

2  divided  interest  In  separate  and  distinct  tracts  of  land.  It 
Is  the  duty  of  a  BberttI  to  levy  only  upon  the  Interest  of 
the  defendant  in  that  tract  wbich  will,  as  nearly  as  prac- 
ticable, realize  the  exact  amount  due  under  the  Judgment. 
Held  that,  under  an  execution  for  some  1320,  a  levy  upon 
the  defendant's  tS,000  undivided  Interest  In  a  tract  of  land. 
Instead  of  a  levy  upon  the  defendant's  1600  undivided  in- 
terest In  another  tract,  was  excessive.  Drake  v.  Brickner, 
180—1166. 


Sales  En  Uasse.    Principle  recognized  that  a  sale  of  tracts  of 

3  land  en  nuuae  which  could  advantageously  have  been  sold 
separately  may  be  set  aside,  either  by  motion  or  by  proceed- 
ing in  equity.     Drake  v.  Brickner,  180 — 1166. 

Sale  Without  Bedemptlon — Easentlalt  of  Notice.     Principle  rec- 

4  ognlzed  that  notice  of  the  sale  of  real  estate  on  execution 
must  distinctly  state  that  such  sale  will  be  made  without 
the  right  of  redemption,  when  such  is  the  fact.     Drake  v. 

Brickner,  180—1166. 
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AdJoDxnmsnt— Iiuulaqiiat«  Bids.  A  BherllT,  ctaarged  as  tae  le  with 
G  ttafl  duty  to  be  absolutely  fair  and  Imparttal  between  the 
plaintiff  and  defendant  In  ezecntloc,  abuace  the  diacretlon 
lodged  In  hltn  by  not  adjourning  a  sale  when  the  bids  on 
the  property  are  grosily  inadegttate.  So  held  where  the 
property  levied  on,  under  an  esecatlon  for  some  f3!0,  wu 
worth  t6,0OO,  and  the  highest  bid  was  |SO0  by  a  straneer 
to  the  execution.     Drake  v.  Brlckner,  180 — 1166. 

When  Inadequate  Bid  Nnlllfle*  SUe.  The  rule  that  a  Bale  of 
6  property  on  execution  for  a  grossly  Inadequate  price  does 
not  neeetiarily  work  a  setting  aalcle  of  the  sale  does  not 
apply  when  the  »ale  Is  a  nonredeemable  one,  and  the  Judg- 
ment defendant  has  property  subject  to  execution  other  than 
that  levied  upon,  out  of  which,  had  levy  been  made  thereon, 
the  amount  due  on  the  execution  might  have  been  made 
without  great  disparity  between  hid  and  the  value  of  the 
property.  So  held  where,  under  an  execution  for  some  $320, 
property  worth  |G,000  was  sold  for  $800,  when  another  tract 
worth  t^OO  was  subject  to  execution.  Drake  v.  Brlckner, 
180—1166. 

Inadequate    Price   Oomhlned    wIUl   UnfalineBs— Inadequacy    of 

T    price,  plua  clrcum stances  Indicating  a  purpose  on  the  part 

of  the  aucceasFul  bidder  to  unfairly  take  advantage  of  the 

Judgment    defendant's    financial    embarrass  men  t,    may    be 

sufficient  to  stamp  a  sale  as  fraudulent.    Drake  v.  Briefer, 

isfr— lies. 
EXECUTORS  AND  ADMINISTBATORS. 

Collection  and  Mamaoembnt  op  Estate. 

Beal  Property— Leases— FersonAl  LlahlUtr.    An  executor  or  ad- 
1    mlntstrator  who  enters  into  a  lease  without  authorltr  from 
the  court  or  under  the  will.  Is  personally  liable  thereon. 
(Sec.  3333,  Code,  1897.)     Cohen  v.  Hayden,  180—232. 

Allowance  and  Paymfint  op  Claims. 

Oare  of  Parent — Mntnal  Expectation  to  Txf  and  BecelTe  Oom- 
S    pensatlon.    Evidence  reviewed,  and  held  to  sustain  a  finding   , 
by  the  Jury  that  services  by  a  son  in  caring  for  an  aged 
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p&rent  were  performed  witb  tbe  mutual  expecUtlon  on  the 
part  ol  tbe  parent  ot  paying  for  such  Bervlces,  and  on  the 
part  ot  the  son  ot  receiving  sucb  payment,  Pamliam  v. 
Weeks,  lS(h-«49. 

Accounting  and  Setti-ement. 

^polntment  of  Beferaet.  The  appointment  of  retereea  In  pro- 
3  bate  under  Sec.  3393.  Code,  1897,  tor  the  purpoee  ot  exam- 
ining probate  reports,  etc.,  need  not  be  a  separate  (wpolnt 
ment  tor  eacli  and  every  report  presented,  but  may  be  In 
the  form  at  a  standing  order  for  all  reports.  Burllngame 
V.  Hardin  County,  ISO — 919. 

EXEMPTIONS,     gee  ArrAciiMSNT,  1;  Bankruitcy,  2,  3. 

Persons  Entitled, 

Head  of  FamUy — Dfrorced  PeiMn.    A  debtor  who  lives  alone 

1  and  apart  from  his  wife  and  children,  who  la  unmarried 
and  divorced  from  his  wife  and  ander  no  obligation  to 
support  her,  who,  by  said  decree,  has  no  cuatocly  of  or  con- 
trol over  his  minor  children  except  to  visit  them,  and  who 
fumisbes  them  no  support  except  occasional  voluntary  cod- 
trlbutione,  and  who,  by  an  executed  transfer  of  property, 
baa  obligated  another  to  care  for  and  support  his  children, 
which  obligation  is  being  compiled  with,  la  not  the  "head 
ot  a  family,"  and  therefore  not  entitled  to  exemption  ot  bis 
personal  earnings.  (Sec.  4011,  Code,  1897,)  Armstrong- 
McCleuahan  Co.  v.  Rhoads.  180 — 710. 

PbOPERTY  and  filOIITfl  KXEMI'T. 

TbnaUng  Machine  BepaiatOT,     A  threshing  machine  separator 

2  is  not  exempt  from  execution.  Vandeveater  v.  Nelson.  ISO 
—706. 

JniT  QnesUon.    The  Issue  whether  a  traction  engine  is  one  ot 

3  the  Instrumentalities  by  which  a  debtor  habitually  eamB  a 
living  for  himself  and  family  la,  on  conflicting  evidence, 
necessarily  a  Jury  question.  Vandeventer  v.  Nelson,  180 — 
706. 

Vol.  180  Ia.— 91 
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pHOTBmON  AND  ENFORCEMENT  OP  RiOHT. 

Wrongful  Lery— Dunages — Hotlce  to  Officer.  Written  notire  bj 
4  a  Judgment  defendant  to  the  levying  officer  at  exemption 
claim  1b  &  condition  precedent  to  the  right  to  recover  lUm- 
agee  ot  the  officer  by  reason  ot  the  wrongtul  detention  by 
the  officer  ot  exempt  property  under  levy.  (See  Sees.  S99I, 
4017,  Code,  1897,1     Vandeventer  v.  Nelson.  180—705. 

FRAUD. 

Acts  Coxstititixg  Fraud. 

Exercising  Leg*!  Bight.    Principle  recognized  that  the  exercise 

1  ol  a  legal  right  cannot  constitute  a  trand.  Waterloo,  C. 
F.  4  N.  R.  Co.  V.  Harris,  180—149. 

Duty  to  Enlighten  Ignorant  Person.     Principle  recognized  that 

2  one  dealing  with  a  person  unable  to  understand  or  read 
the  language  In  which  an  Instrument  Is  written,  owes  the 
duty  to  such  person  to  fully  apprise  such  person  of  the 
contents  and  meaning  of  such  paper.  Hill  v.  Victors,  ISO— 
417. 

Duty  to    InvsBtlgate — ^Inadequate    Opportunity.    One    may  -not 

3  avoid  the  effect  ol  fraudulent  representations  by  the  plea 
that  bis  victim  did  not  exercise  an  tnadeguate  opportunity 
to  examine  the  subject  matter  of  the  contract,  before  ex- 
ecuting the  contract,  especially  when  the  wrongdoer  dis- 
couraged the  making  of  an  examination.  Pranke  v.  Kel- 
shelmer,  ISO — 261. 

Opinion  (7>  or  Fact  (?)     The  following  are  fact  representations; 

4  1,  That  certain  land  was  a  good  farm,  and  as  good  as  the 
'  average  In  that  locality. 

2.  That  the  land  was  level,  not  rough  nor  hilly,  and  lay 

3.  That  the  land  was  tillable  and  in  a  good  state  of  cul- 
tivation. 

4.  That  the  land  was  capable  of  producing  a  certain 
number  of  bushels  of  grain  per  acre,  and  would.  In  Its  pro- 
duction, equal  the  average  of  farms  In  that  locality. 
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6.  Tbat  R  certain  number  of  acres  had  been  fell  plowed. 
6.  ThAt  tbe  land  was  free  from  noxious  weeds.     Franke 
V.  Kelsbelmer,  ISO— 2G1. 

Balance  on  Fraad— Sispectton  FoUowiug  SepreeentatlonB.    One 

5  who  makes  an  unimpeded  examination  of  premises,  prior 
to  purchase,  and  after  certain  false  repreeentatlonB  as  to 
value  had  been  made  to  him  by  another,  may  not  there- 
after assert  that  he  relied  on  such  false  representations. 
Hichaelson  v.  Schulke,  180—201. 

ReUance  on  Bepreeeatatipns — NecessitT.    One  may  not  rescind 

6  a  contract  of  sale  or  exchange  on  tbe  grounds  of  fraud  when 
he  did  not  rely  thereon,  but  did  rely  on  his  own  personal 
Judgment  and  examination.    Brechwald  v.  Small.  180 — 22. 


FRAUDS,  STATUTO  OF. 

Debt  ok  Default  of  Another. 

Contract  not  WiUiln  Statute.  A  promisor's  oral  agreement  that 
another  may  make  purchases  for  such  other  and  have  such 
purchases  charged  to  the  promisor,  is  an  agreement  by 
promisor  to  pay  his  own  debt.  (Sec.  4625,  Par.  3,  Code, 
1S9T.)     Anderson  v.  Lemker.  180—167. 


FBAUDITLENT  OOITVETANOES. 


Oonalderatiou— Ctood-Falth  Purchase  for  Inadequate  Price.  A 
creditor  may  not,  even  for  the  sole  purpose  of  protecting 
himself,  buy  the  property  of  his  Insolvent  debtor  for  less 
than  its  fair  value,  knowing  that  other  creditors  will  there- 
by be  defeated  In  collecting  their  claims.  In  such  case, 
the  conveyance  will  be  deemed  without  consideration,  and 
therefore  fraudulent,  to  the  extent  of  the  difference  ltetv:een 
tchat  he  did  pay  and  the  value  of  the  property.-  Nolan  v. 
Qiynn,  180—870. 
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OABNISHMENT.  See  Appiial  and  Kkilob,  7. 

PeHSOXS   Sl'BJEOT   TO   GARNISHMENT. 

Interest  of  I>evlsees— Oondittons  Attending  Oreatioii  of  Debt  If 
the  bringing  Into  existence  of  a  debt  depends   upon  the 

exercise  of  a  condition  personal  to  the  one  to  whom  the 
debt,  would  be  dtie.  then  no  one  can  create  the  debt  for  such 
person  without  bla  consent,  and  thereby  open  the  door  to 
the  garnlBhment  of  the  debtor,  Ober  v.  Seegmlller,  ISO — 
462. 

QSAND  JURY.     See  Indictme.vt  and  Information,  2, 

QL'aLIPI CATIONS   OF   JUROR. 

Oltisenship— Piesnmptions.  Principle  recognised  that  a  atranK 
presumption  of  cltisMiablp  arises  from  the  tact  that  the 
party  has  voted,  held  ofllce,  or  otherwise  performed  the 
functions  and  exercised  the  rights  of  citizenship.  Stste  t. 
Chamberiln,  ISO— 6SG. 

aUASDUN  Aim  WASD. 

Sales  and  Conveyances. 

OoUateral  Attaclc.    Principle  recngnlzed  that  sales  of  real  es- 

1  tate  by  guardians  may  not  be  collaterally  attached.  Kile  t. 
Hogan.  180—1263. 

Fallnre  to  Appraise.    Omission  to  appraUe  the  real  property  of 

2  an  Insane  person  will  not.  of  itself,  Invalidate  a  sale  and 
conveyance  thereof  by  the  guaxdtan,  such  omission  being  a 
matter  not  going  to  the  jurisdiction  of  the  oourt  to  order  a 
sale.  See  Sees.  3212,  3325,  Code,  lEST.  Kile  v.  Hogan.  ISO 
—1263. 

HIGHWAYS. 

Establishment,  Alteration,  and  Dibcontiniuncb. 
Dedication- Acceptance — SnlDclenc7-    Vnequi vocal      recognition 
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1  by  a  city  of  a  highway  constitutes  sufficient  accepUnce  af 
tile  dedication  thereof.  City  of  Valley  Junction  t.  HcCur- 
nln,  180—510. 

Dedication — Evidence — BulBclencT.    Evidence  reviewed,  and  held 

2  ample  to  establish  the  dedication  of  a  highway  by  the  three 
tenants  In  common.  City  of  Valley  Junction  t.  McCumln. 
180— BIO. 

Boundaries  '  Bvideoce.    Evidence  as  to  the.  tne  line  of  a  htgh- 

3  way  reviewed,  and  held  Inauffldent  to  justify  the  decree 
of  the  trial  court.     Meyers  v.  Wonlck.  180 — 286. 

Alteration,  Etc. — Uncertain  Becoid^Acqnlssceiice.  Changes  by 
<  the  putrflc  anthorities  in  the  location  of  a  highway  will  be 
permanently  enlolned  when  it  appears:  (a)  That  the 
present  location  Is  luhst^ntiallv  on  the  lines  called  for  In 
the  original  eetablfshment;  (b)  that  such  present  location 
has  been  acquiesced  In  as  correct  for  more  than  halt  a  cen- 
tury by  the  public  generally,  by  the  public  authorities,  and 
by  the  adjoining  property  owners:  and  (c)  that  a  laying 
out  of  the  Toad  on  the  uncertain  lines  pointed  out  In  the 
original  order  of  establishment  would  be  practically  Im- 
possible— at  least  would  not  locate  the  road  either  on  its 
present  location  nor  on  the  location  to  wbicb  It  Is  pro- 
posed to  remove  It.    Merrill  v.  Hutchlns,  180—1276. 

Reoulaxion  and  Use  for  Tratkl. 

Automobile  Accident — Kegllgence— InsnAdent  Lii^ts.    Evidence 
S    reviewed,  and  held  to  clearly  present  a  jury  queMlon  on  the 
charge  of  negligence  based  on  the  Insufficient  lighting  of 
defendant's  automobile.     Daggy  v.  HUier,  180—1146. 

HOMESTEAD. 

TtlUHTS  OF  Sl'KVIVING   Si'OUPB, 

DlstrlbntlTe  Share  Embracing  Homestead — ^Exemption.    A  sur- 

1    vivtng  spouse  who  takes  se  bis  or  ber  distributive  share 

that  part  of  the  homestead   which  Includes  the  ordinary 

dwelling  bouse,  takes  the  said  part  exempt  from  execution 
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sale,  as  Id  caae  or  any  otUer  bameatead,  provided  there  hat 
been  no  ai^andiinment  of  the  homestead  right  and  potaeision 
since  Ihc  death  of  the  ovmer.    Coleman  v.  BoBworth,  180— 


HlfiflTB  OF  TIrIRK 

IilabUlty'  of  Homestead  for  Antecedent  Debts  of  Issue.     Home- 
2    stead  property  pasalriK  to  children  of  a  deceased  owner  Is 
not  exempt  from  the  debts  of  sucb  children: 
la)  If  the  property  paseeB  by  devise,  or 
(b>  If  the  property  passes  by  descent  and  a  spouse  tur- 
vives  the  owDer.     (Sec.  2986,  Code.  1897-)     Voris  v.  West, 
180—138. 

HOMICIDE.      See  Ixdhtmexx  axp  txi-'OKMATioN",  1, 

Maksim  I'GHTKn. 

Defining  Murder — ESect.    It  la  not  error  to  deflue  murder  io 
1      Instructions  covering  a  charge  of  manslaughter,  the  Instruc- 
tions   covering    the    latter    offense    being    unobjectionable. 
State  V.  Towne,  180—339, 

Instmctlona — CareleBs  Handling  of  Oun.  The  court  may  prop- 
2  erly  eipialn  to  a  jury  when  and  under  what  circumstances 
the  nsgllgent  or  careless  handllne  of  a  dangerous  weapon 
Qiay  constitute  manslaughter,  ^en  though  the  indictment 
does  not  specifically  i^hargc  that  there  was  such  negliRcnce. 
State  V.  Towne.  180—339. 


EXCrsABI.E  OR  Jl'HTlFIAUI.R. 

Anest  br  Private  Feroon  for  Miademeanoi— Use  of  DaAdl7 
3  Weapon.  Instructions  reviewed,  and  held  correi^t  aa  to 
(a)  the  cIrcnmBtances  uniler  which  a  private  party  may 
make  an  arrest  (or  a  misdemeanor:  (b)  the  sets  noMssary 
to  constitute  a  valid  arrest;  (c)  the  degree  of  torcp  per- 
mlBBIble  m  effecting  such  arrest:  (d)  the  arrester's  duty 
to  refrain  from  using  a  deadly  weapon  In  a  deadly  man- 
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ner  In  maklafu  auch  arrest;  and  (e)  the  result,  In  law,  to 
the  arrester  it  such  a,  weapon  wae  eo  used  as  to  result  In 
a  homicide.    State  v,  Towne,  180—839, 

Evidence, 

B«lf-defeDBe— ETidence—Speclflc  Qnarrel  wltb  OtlMrs.    Under  a 

4  plea  of  self-defense  to  a  charge  of  manslaugbter,  defendant 

may  not  Interrogate  wKnesaeB  as  to  a  spaciflc  quarrel  had 
by  deceased  with  other  people.     State  v.  Towne.  180 — 339. 

Self-Defense — Mental  Condition  of  Deceased — Materiality.    Un- 

5  der  a.  plea  of  aelf-defenee,  evidence  ajs  to  the  meatal  condi- 
tion of  a  deceased  Is  material  onl.v  on  the  question  of  the 
attitude  of  the  deceased  at  the  time  of  the  fatal  encounter. 
State  V.  Towne,  180—339- 

.    Self-Defeiue — Insanltr  of  Deceased — Refusal  to  Permit  Showing. 

G  Under  a  plea  of  self-defense  to  a  charge  of  manslaughter, 
defendant  suffered  no  prejudice  because  denied  the  privilege 
of  showing  by  opinlcn  evidence  that  deceased  wes  Insane, 
when  decedent's  previous  conduct  was  fully  shown  to  the 
jury  by  evidence  tending  to  show  bis  unbalanced  condition 
of  mind,  with  attending  delusions,  and  when  there  was  no 
question  as  to  who  made  the  first  assault  at  the  time  of  the 
fatal  encounter.     State  v.  Towne,  180—339. 

S«lt-D«feDJM — Ohaiacter  of  Deceased  as  to  QnaRelaomeness,  etc. 

7  Under  a  plea  of  self-defense  to  a  charge  of  roanalaufihter, 
witnesses  may  not  be  asked  as  to  the  "character"  of  de- 
ceased as  to  quarrelsomeness  and  vlclouane^s.  or  ns  to  bis 
general  "character"  na  to  habit  of  attacking  people  gener- 
ally. His  general  reputation  in  this  reepect  shoul'l  have 
been  called  for.     State  v.  Towne,  180—339. 

Dying   Declarations.    Instructions    reviewed,   and    held    correct 

8  as  to  (a)  the  circumstances  under  which  alleged  dying  dec- 
claratlons  were  such  in  fact,  and  could  be  considered  at. all; 
(b)  the  evidence  proper  to  lie  considered  by  the  jnry  In 
determining  whether  the  deceased  was  under  the  full  be- 
lief of  impending  death;  (c)  the  duty  of  the  jury  to  dis- 
regard all  matters  of  mere  opinion.  If  any.  cspressed  by  the 
deceased;  and   (d)   the  duty  of  the  jui-y  to  consider  only 
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Buch  dying  etatements  of  the  deceased  as  pertained  to  the 
facts  and  clrcum stances  attending  the  fatal  shot  State  v. 
Towne,  180—889, 

Trial. 

Aiding  and  AbatUng — ^Nonapvllcabla  InMrnctfons.    InBtmctionB 
9    autborizlng  a  conviction  for  bomldde  by  "aiding  and  abet- 
ting" the  actual  killing  by  another  la  r«Terslble  error  when 
the  record  la  bare  of  any  evidence  of  sucb  aiding  and  atwt- 
tlng.    State  v.  Meyer.  180—210. 

HUSBAND  AND  WIFE. 

Marriage  Sbttlements. 

Dower— WaIto  by  DlTlslon  of  Propwty.  A  feir,  equitable  and 
1  exenited  agreement  between  husband  and  'wife,  preceding 
a  marital  separation,  for  a  complete  division  of  property.  In 
such  manner  as  to  free  the  portion  of  each  spouse  from  all 
possible  dower  rlgbt  of  the  other,  and,  therefore,  to  enable 
eacb  spouse  to  therenfter  individually  banille  and  dlapooe 
of  bis  or  her  respective  portion  without  regard  to  the  other 
spouse,  estops  both  parties,  immediateli/  upon  the  execution 
of  aiich  agreement,  from  thereafter  enforcing  a  claim  For 
dower  in  the  property  of  the  one  first  deceased.  (Sec.  31S4, 
Code,  18»7.>  Martin  v.  Farmers  Loan  A  Trust  Co.,  180 — 
S59. 


FwMnul  mjnrj  to  Wlf6— Secoverr — EUCect.  It  la  stated,  argiien- 
i  do,  that  a  recovery  by  the  wife  tor  her  own  personal  Injury, 
withovt  claim  for  iota  of  lime,  bars  the  husband's  claim 
for  such  loss  of  lime,  in  view  of  Sec.  34T7-a,  Code  Supp., 
1913,  Investing  the  wife  with  right  to  recover  for  loss  of 
time,  etc.     Hose  v.  City  of  Fort  Dodge,  180—321, 

INDICTMENT  AND  INFOItlilAnON. 

Rbquisitbs  and  Sufficiency. 

NonqMcUc  Allegsitlonn—'WalTer.    A   failure  to  specifleally  al- 
1    lege,  in  an  Indictment  for  murder,  that  the  i 
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making  the  osiault,  actually  used  the  weapon  with  vblch 
h«  U  alleged  to  have  been  armed,  1b  waived  br  going  to 
trial  without  objection  thereto.     State  v.  Ofudlce,  ISO — 690. 

Motion  to  Quash  or  Dismiss. 

HtmciUniuhlp  of  Qrand  Juror.    He  who  movea  to  quash  an  Id- 
2    dictment  on  the  ground  of  the  noncltlzensblp  of  a  grand 
Juror  has  the  burden  to  ealabllsb  such  grounda.     State  v. 
Chamberlln,  ISO — 685. 


Actions. 

DefwiM  Without  Guardian.  JiidRment  may  not  be  rendered 
against  a  minor  In  the  absence  ot  a  defense  br  a  guardian. 
The  entry  of  Judgment  witliout  saoh  defenae  will  be  ar- 
rested on  motion  when  made  within  the  statutory  time 
after  verdict,  even  though  the  fact  of  such  minority  was 
not  pleaded,  but  was  revealed  during  the  course  of  the 
trial,  and  neither  party  then  aaked  (or  the  appointment  ot 
a  guardian.  (Sec.  3482,  Code,  18117.)  Daggy  v.  Miller,  180 
—1146. 


NATtiHii  AND  Form  of  Remedy. 

Existence  of  Other  Remedy.  One  may  not  resort  to  Injunction 
when  a  special  remedy  Is  provided  for  the  correction  of 
voidable  acts.    Stropaon  v.  Board  of  Supervlaora,  180 — 1330. 

maAio;  pebsons. 

Qtiardianship. 


Reasonable  allowances  to  guardians  ad  litem  for 
services  rendered  In  the  cause  are  proper.  '  (Sec  3186, 
Code,  1397.)     Steffen  v.  Berend,  180—127. 

DTSUIUNOE. 

Cancellation  or  PoLicr. 

Right  to  Pald-TI^  Zusuranco — Dednctlng  ZioanB.    Loans  distinct 
1    ly  standing,  by  agreement,  against  a  poUcy  of  Insurance  on 
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Which  two  Cull  annual  preintiima  had  beea  paid  prior  to 
default  in  paying  premiums,  shouiil  be  subtracted  trom 
the  net  value  of  the  policy  at  the  time  of  default,  and  the 
amount  of  inBuranco  which  the  remainder  would  then  buy 
.  In  the  way  of  paid-up  insurance  representg  the  full  lia'jiHty 
Of  the  company.  Cotua'm  v.  Maseachucette  M.  Ij.  Ins.  Co-, 
ISO— 1 141. 

AvoiihVNCE  OK  Policy. 

FhIm  Bepraseutatloiu.     Inaocurilc  rcprcaentatioDe,  made  in  th« 

2  good-faith  belief  that  they  were  true,  will  not  avoid  a 
policy.     Snyder  v.  National  Trav,  Ben.  Assn.,  180 — 1344. 

FORFETTtRB  OF  POMCY. 

Change  of  Title — Asatipuiient  for  Benefit  of  Creditors.     No  change 

3  of  title  or  Interest  In  Insured  property  Is  effected  by  the 
execution  and  recordlnR  by  the  Insured  of  a  general  assign- 
ment for  the  benefit  of  creditors  uHthout  any  delivery  of 
gaid  deed  to.  or  acceptance  hy.  the  attignee.  Bartemeier  t. 
Central  Nat.  F.  Ins.  Co.,  180— S&4. 

Additional  Insurance — Mistake  as  to  Expiration  of  Former  Pcdi- 

4  cy.  The  act  of  taking  out  insurance  from  a  apeclRed  date, 
on  the  mutual  but  mlstakeo  assumption  on  the  part  of  the 
Insurer  and  Insured  that  a  former  policy  on  the  same  prop- 
erty but  In  a  different  company  expired  on  said  date,  with 
no  intention  to  effect  concurrent,  additional  or  double  in- 
surance, Instantly  works  a  complete  surrender  of  all  rights 
under  the  unexpired  portion  of  the  former  policy,  and  thus 
leaves  the  property  with  but  one  Insurance  thereon,  to 
wit,  tho  uew  policy.  Magarrell  v.  American  Ins.  Co.,  ISO — 
1015.- 

UlSK  AND  CaI'SES  OF  LoSS. 

Accident  lusuiance — "Accident"  Defined.    An  "accident,"  with- 

5  in  the  meaning  of  a  policy  insuring  against  accident.  Is 
an  event  happening  without  any  human  agency,  or,  if 
happening  through  human  agency,  an  event  which,  nnder 
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the  clrcmuBtancea,  la  unusual  and  unexpectetl  to  the  person 
to  whom  it  happened.  Hanley  v.  Fidelity  fi  Cas.  Co.,  ISO- 
SOS;  Hatfield  T.  lows  St.  Trav.  Men's  Assn.,  180—39. 

Acddantftl  Injur  uid  Sola  Ouim  of  Dttth.    Harmontons.  cob- 

6  slsteat  and  related  facta  and  clreutnatsne%«  \iiaf  M>  snM-  >#' 
to  establish,  jirima  facie,  (a)  that  an  Injury  was  accidental. 
and  (b)  that  such  Injury  was  the  aOle  cause  at  death.  et>en 
thonciA  there  U  no  expert  medittal  tegttmOny  in  lupport  of 
the  latter.    Senunons  r.  Natlonnl  Trav.  Ben.  Assn.,  ISO — 666. 

Wliat  Oonstltntes  Acddent.    Evidence  reviewed,  and  held  to  ee- 

7  tabllah  bodily  Injury  through  external,  violent  and  acciden- 
tal means,  and  that  the  blindness  resulting  therefrom  OC' 
eurred  within  the  period  of  time  covered  by  the  contract. 
MatheBon  v.  Iowa  State  Trav.  Men's  Assn.,  1S(}— 1019. 

Oanse  of  DeatA — Direct  Versus  Expert'Testlmony.    Evidence  re- 

8  viewed,  and  held  that  the  manner  in  which  one  was  In- 
jured, and  what  happened  to  the  Inlured  party  Immediate- 
ly thereafter,  as  described  liy  an  Interested  eyewitness, 
made  a  prima-lacle  showing  of  death  froyn  accident,  which 
was  not  overcome,  as  a  matter  of  law.  by  a  strong  array 
of  adveraa  expert  teitlmony  tending  to  shoW' death  from 
disease.    HatQeld  v.  Iowa  State  Traveling  Men's  Assn..  180 


HMdth  tod  Accident — "lUnees  Within  30  Days,"  Oohstrnction. 
9  On  the  Issue  whether  lllneea  began  "within  30  days  from 
the  date  or  a  policy"  of  health  Insurance.  Illness  following 
a  surgical  operation  performed  nftrr  said  3D  days  will  not 
be  held  to  be  a  contlnuanre  of  the  lilnesa  following  a 
surgical  operation  -within  said  30  days,  from  which  latter 
operation  the  patient  had  apparently  fully  recovered,  even 
though  the  physical  c^onditlon  which  necessitated  the  last 
operation  existed  when  the  first  operation  was  performed. 
Snyder  v.  National  Trav.  Ben.  Assn.,  ISO — 1344. 


Waiver^ Evidence.    A    waiver    of    formal    proofs  'of,  death    is 

10    shown  by  evidence  that,  promptly  following  the  death  of 

deceased,  the  beneficiary  repeatedly  requested  the  company 
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to  furnlsb  the  neceaaary  blanka,  &ad  was  refused,  the  com- 
pany taking  the  exclusive  position  that  d«ceas«d  died  of 
disease,  and  not  of  accident,  as  provided  in  the  polli?.  Hin- 
1«7  T.  Fidelity  A  Caa.  Co.,  180—806. 

AcaaMW  on  Poucub. 

Ajccntal  of  Action.    A  cause  of  action  on  an  accident  policy 

11  of  insuTRnce  accrues  on  the  expiration  of  40  days  from 
the  date  on  which  the  inaured  actiutily  givet  notice  nad 
prooft  of  lost.  (Sec.  lT4i,  Code  Supplement,  1913.)  Mathe- 
BOn  T.  Iowa  SUte  Trav.  Men's  Assn.,  ISO — lOU. 

Nogllxant  JFallnre  to  lasne  Pollcy^Bvldeiice.    Bvtdeace  reviewed. 

12  In  an  action,  for  negligence  In  the  non-iesuance  of  a  policy 
of  accident  Insurance,  and,  In  view  of  the  abort  time  elaps- 
ing between  the  making  of  the  application  and  the  Injur; 
of  the  appllcaot,  and  the  further  tact  that  payment  of  the 
required  fltat  premfum  was  not  made  to  an  alleged  agent 
until  less  than  two  days  prior  to  aald  injury,  held  not  to 
eatabllBh  the  negligence  charged.  Glendy  v.  .National  Trav. 
Ben.  Assn.,  ISO — 572. 

UuTUAL  Benefit — Construction  of  Contract. 

WaiTSntiBs  and  Bepresmtattona.  Statementa  and  answers  in  an 
IS  application  for  insurance  will  not  be  treated  as  tedmlcsl 
v>arrantie»,  even  though  repeatedly  stated  to  be  such,  (a) 
when,  from  their  very  nature,  they  are  necessarily  expres- 
sions of  opinions,  and  (b)  when,  elsewhere  In  the  contract, 
there  can  be  found  reason  to  suppose  that  such  was  not  the 
•  clear  understanding  of  the  parties.  In  such  case,  the  nr- 
ranty  le  simply  of  the  applicant's  good-faith  opinion.  So 
held  as  to  atatements  as  to  the  physical  condition  of  the 
insured,  and  as  to  the  nonexistence  of  tubercular  dlseaK. 
Murray  v.  Brotherhood  of  Am.  Yeomen,  ISO — G26. 

Ba]^«t«itatlMU  and  WarranUea.  On  the  issue  of  applicant's 
14  good  faith  in  making  representations  in  an  application  for 
Insurance,  evidence  of  what  applicant  had  be«i  told  con- 
cerning the  subject  matter  of  the  representation  may  be  ad- 
missible. Held,  evidence  competent  that  applicant,  who 
had  represented  that  her  brother  had  died  of  lead  poison- 
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Ing,  bhi  been  Informed,  prior  to  tbe  making  of  the  repre- 
Bontation,  th&t  the  doctors  had  so  dlagnoBed  the  brother's 
mftiady.    Murray  v.  Brotherliood  of  Am.  yeomen.  ISO — C26. 

Amntdmeats  to  B7-Lftira— Notice  to  U«mb«r.    A  member  of  a 

15  mntual  benefit  society  may  not  complain,  In  the  absence  of 
allegAtlon  and  proof  of  fraud,  that  hta  attention  was  not 
cAlled  to  amendments  to  the  conetltntlon  and  by-lawa 
adopted  ehortly  before  he  became  a  member.  Hunt  v.  Iowa 
State  TraTellng  Men's  Assn.,  ISO— 434. 

Amendments  to  By-lAws  and  Oonstitntlou.    The  force  and  elfect 

16  of  a  reasonable  amenthnenC  to  the  by-laws  aod  constitution 
of  a  mutual  benefit  insurance  aeaoclatlon,  duir  adopted  prior 
to  a  member's  becoming  such,  are  not  obviated  by  the  tact 
that,  at  the  time  of  deliTerIng  a  certificate  to  such  mem- 
ber, tbe  association  also  delivered  to  him  a  copy  of  its  by- 
laws and  constitution  which  did  not  show  said  amendment, 
no  fraud  or  estoppel  being  pleaded.  Hunt  v.  lows  State 
Traveling  Men'a  Assn..  180 — 434. 

Prior  Existence  of  Disease — Evidence.  The  confidential  report 
IT  ol  an  Insurer's  expert  medical  examiner,  preliminary  to 
the  issuance  of  a  policy  of  Insurance,  In  which  be  recom- 
mended applicant  as  a  fit  subject  fOr  insurance  and  made 
no  mention  of  any  disease  affecting  tbe  applicant,  la  quite 
persuasive  proof  that  no  disease  existed.  Murray  v.  Brotber- 
bood  of  Am.  Yeomen,  180 — 6S6. 


Unliquidated  Demands. 

Wlian  AllowaUe,  Whether  interest  is  allowable  on  an  unliqui- 
dated demand  depends  largely  (a)  upon  tbe  nature  of  ttae 
liability  and  (d)  upon  tbe  defendant's  duty  In  the  premises. 
Heltt,  in  an  action  for  damages  for  breach  of  an  Implied 
covenant  for  quiet  enjoyment,  that  the  lessee  was  entitled 
to  Interest  on  tbe  damages  from  the  time  they  accrued. 
Cohen  V.  Hayden.  180—232. 
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IMTOXIOATINa  LIQUOKS. 

AUATBMBNT  ANlt  InJUNCTIUH. 

Judgments — Life  of  Lira  on  B«al  Est»te.  A  Judgment  for  fine 
and  coats  in  an  Intoxicating  liquor  prosecation  necesBkril; 
ceftgee  to  be  a  lien  oii  the  defendaot's  real  estate  at  tke  rr- 
piraUon  of  the  life  of  the  iudgmenl.  to  wit.  20  y<;ara  from 
tbe  date  thereot.  Irrespective  ol  tbe  declaration  in  Seotion 
2422,  Code,  1S9T,  that  Bucb  a  Judgment  aball  act  as  auch 
Hen  "until  paid."    Payette  v.  Marshall  County,  180 — 660. 

JUDGMENT.    See  Infants;  Intoxicating  Liquors. 


Judgment    on   Pleadings,    Etc. — When   Allowable.    Motions    for 

1  Judgment  (a)  on  the  pleadings  and  (b)  on  matters  of  rec- 
ord properly  before  the  court  (while  not  to  be  encouraged) 
are  allowable  when  defendant  has  fully  pleaded  all  mat- 
ters relied  upon  as  a  defenea,  and  when  a  demurrer  will 
not  lie  because  of  the  fact  that  tbe  said  record  matters  are 
not  embraced  in  the  pleadings.  Tewksbury  v.  Title  dnar. 
A  Surety  Co.,  igo— ISBO. 

EnTKT  of  Jl'DGME.VT. 

Whni  Judgment  Exlats,     Principle  recogsiied  that  no  judgment 

2  can  exist  until  the  same  is  entered  on  tbe  record  book. 
Cooley  V.  Ayres,  180—740. 

Ambndmbjjt,  Cohkbction,  Etc. 

Incomplate  Bacord.    Principle  recognized  that.  If  the  entry  of 

3  a  Judgment  upon  the  record  book  Is  incompletev  the  court 
has  authority  to  order  a  correction.  Drahe  v.  Drlckner, 
180—1166. 


.  Pendency  of  Uotion  to  Set  Aside.    11  Is  futile  to  attempt  to  rely 

4    on  a  Judgment  as  a  final  adjudication  so  long  aa  direct 

proceedings  are  pending  to  set  It  aside.    Main  v.  Kick,  ISO 
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Unborn  OfalKUtn.    The  contingent  Interest  of  tinhorn  children 

5  In  real  osUU  may  be  vslldly  cut  olt  by  a  Judgment  In  a 
good-fatth  action  to  quiet  title.  For  Instance,  It  all  living 
chlldrrai  wbo  are  Interested  In  the  property  are  brought 
before  the  court,  and  tbey  have  identically  tbe  same  In- 
terest which  an  atter-born  child  would  have,  then  a  decree 
that  the  living  children  have  no  Interest  U  binding  on  un- 
born children,  on  the  necessary  theory  that.  In  said  action, 
the  living  children  represent  the  unborn.  Buchan  v.  Ger 
man  American  Land  Co.,  1S0— 911. 

Interested  Non-Party  Aiding  Defense.    One  Is  not  bound,  by  the 

6  Judgment  in  an  action  to  which  he  \b  not  a  party,  by  the 
lact  that  he  (a)  actively  Interests  bimseK  In  such  action 
on  behalt  of  odc  of  the  parties  thereto,  and  (bl  Is  directly 
Interested  In  a  property  way  in  the  litigated  subject  raat- 

'  ter.     Coleman  v.  Bosworth,  ISO— 975. 

Mon-Hodiflcation  by  Collateral  Becord.    Tbe  date  of  a  Judgment 

7  may  not  be  controlled  by  a  collateral  record  relating  there- 
to.   Cooley  V.  Ayres,  180—740. 


Lobs  of  Lien — Bubsequently  AcaiUrMI  Be»l  PropertT>  Judgments 
8  are,  by  statute,  liens  on  the  real  estate  of  the  Judgment  de- 
fendant only  during  the  ten  years  following  the  date  of  the 
Judgment.  It  necessarily  tollowa  that  real  estate  owned  by 
the  defendant  at  the  expiration  of  oald  ten  years,  or  subse- 
quently acquired  and  later  passed  to  heirs  under  the  laws 
of  Inheritance,  Is  wholly  beyond  tbe  reach  of  said  Judg- 
mrat  (See  Sec.  3Sm,  Code,  1897)  Payette  v.  HarBhall 
County,  180 — GfiO. 

JUSTICES  OF  THE  PEACE. 

Writ  op  Error. 

Batnni— Non-KasponaiTenesa — Frocadnre.  A  non-responslve  re- 
turn by  a  Justice  of  the  peace  to  a  writ  of  error  and  tbe  affi- 
davit accompanying  the  same  should  be  met  by  an  order  of 
court  compelling  an  amended  return,  even.  If  nqcesaary,  to 
the  certification,  In  accordance  with  the  truthful  recollec- 
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tloD  of  tbe  Justice,  of  tbe  evidence  taken  before  the  Jnsttce. 
(Sec.  4574.  Code.  1897.)     Rotbert  v.  Chicago,  R.  I.  *  P.  R. 

Co.,  180—328. 

LANDLORD  AND  TENAKT. 

Leasbs. 

Fraudulently  Induced  LeaseB — Measure  of  Damages.    The.  measure 

1  of  damages  for  fraudulently  inducing  a  lease  at  lands  by 
false  representations  as  to  Its  condition  ts  tbe  difference 
between  the  rent  reaerred  and  the  value  ol  the  use  of  the 
premises  bad  the  lands  been  In  tbe  condition  represented. 
FrBDke  V.  Kelsbelmer,  ISO— 351. 

Premisks,  and  Employment  and  Uhe  Tuebbop. 

Oorenant  for  Qnlet  Enioyment.    A   covenant  for  quiet  enjoy- 

2  menL  even  In  the  absence  of  tbe  word  "devise,"  etc..  Is 
implied  In  every  mutual  contract  of  leasing.  Coben  t.  Hay- 
den,  180—282. 

QulM  Enjoyment  Oovenant— Br*acb.    It  1e  no  defense  to  an  ac- 

3  tlon  tor  breach  of  an  Implied  covenant  in  a  lease  for  quiet 
enjoyment  that  the  lessee  knew  when  the  lessor  executed 
the  lease  that  an  action  for  the  partition  of  the  property 
was  then  pending.    Cohen  v.  Hayden,  180 — 232. 


Subjects  of  Larceny. 
Check  Obtained  by  Dnress  and  Faar.    A  check  obtained  from 
the  maker  by  duress,  fear  and  compulsion,  is  a  subject  of 
larceny.     (Sec.  4831,  Code,  1897.)     State  v.  Wegener.  ISO- 


LIBEL  AKD  SLAMDEB. 

Actio  SABLE  Publication. 
AUUce    and   Defamation.    An    allegation    that    defendant    pnl>- 
1    llshed  a  named  writing  (a)   maliciously,   (b)   of  and  coo- 
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cernfng  plalotlfl,  |c)  In  a  nuned  d«fain&tarr  Btfaee,  anA 
(d)  falsely,  states  a  good  caHse  of  action  for  libel.  Irres- 
pective of  tbe  literal  language  of  said  writing.  (Sec.  3S92, 
Code,  1897.)  Codner  v.  Central  Cr.  Rating  Agency,  180— 
188. 

I'bivilegbd  Communications. 
Hallee — EffMt.    Actual  malice  destroys  quallfled  privilege.    Cod- 
3    ner  v.  Central  Cr.  Rating  Agency,  180 — 188. 

A0TION8. 

mttrlictlons— Imputation  of  Theft.    A  defendant  in  an  action 

3    tor  slander  Is  adeijuately  protected  by  an  Instruction  to  the 

effect  that,  even  though  he  spoke  the  wordn  charged,  no 

recovery  could  be  bad  if  he  did  not  intend  to  impute  the 

crime  charged  by  the  pleadings.    Manning  v.  Meade,  ISO — 


Evldencft — SnULclenGr.    Dvtdence  reviewed,   and   held   snlOclent 
<    to  support  a  verdict  lor  ptatntllT.    Manning  v.  Meade,  180 — 


The  legal  presumption  that  damages 
follow  tbe  speaking  of  words  which  impute  a  charge  of 
theft  will  not  alone  and  of  Utelf,  sustain  a  verdict  of 
12.500.    Manning  v.  Meade,  180—932. 


Statutoby  Liens. 

AntomoUIe  Bepalrs.    Whether  one  has  a  lien,  under  Section 

1  3130,  Code,  1897,  on  an  automobile  for  repairing  the  same. 
Quoere.    Duffy  v.  Hsrdy  Auto  Co.,  ISO — 746. 

Forfeiture, 

Bailment  for  Hepsin— £xceaalTe  Olatm.    Claiming,  In  good  taltb, 

2  a  Hen  on  an  article  Tor  repairs,  in  an  amount  In  esceia  of 
what  is  ultimately  fonnd  to  be  due,  does  not  work  an  entire 
forfeiture  of  the  Hen,    Dulty  v.  Hardy  Auto  Co.,  180— 74B. 

Vol.  180  lA.— 92 
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LIMITATION  or  ACTIONS. 

Applicability  of  Stati."te. 

SUte  uid  Uuuldpalltloa — Notnitud  Appearance — Strictly  Oonnty 
1  ISMUn.  The  State,  when  appearing  In  a  purely  nominal 
capacity,  and  a  municipal  corporation,  when  appearing  sim- 
ple ae  the  representatWe  ol  the  people  or  such  corporation, 
are  not  eieupt  from  the  operation  of  the  statute  of  limita- 
tion. So  held  as  to  a  county  (with  intervention  by  the  State) 
seeking  to  collect  an  obligation  duo  the  temporary  school 
fund  of  the  county.     Payette  v.  Marshall  County,  180 — ceO. 

Injuhibs  'TO  Person. 

D«feetlTe  BridB»— Notice — Snttdencr.  An  action  for  Injury  to 
i  tbe  person  on  account  of  a  defective  road,  bridge,  etc,  Is 
barred  in  three  months  from  the  time  tbe  action  accrues, 
unless  the  written  notice,  which  la  designed  to  extend  said 
period  to  two  years,  speclSoB  the  time  of  tbe  injury.  So  beld 
where  tbe  notice  stated  the  place  and  circiimita»cet  but  not 
tbe  time  of  the  Injury.  (Sec.  3447,  Par.  1,  Code  Supp.,  1913.) 
Howe  V.  Sioux  County,  180—580. 

Defectlvfl  Bridge — Insnfllclent  Notice.    Tbe  good-faith  act  of  the 

3  board  of  supervisors  In  investigating  and  rejcctlnf  a  claim 
tor  personal  injury  on  account  of  a  defective  bridge,  does 
not  estop  tbe  county,  when  sued  on  the  claim,  to  plead  the 
Insufficiency  of  tbe  written  statutory  notice  which  was 
served  on  tbe  county,  and  which  waa  designed  to  prevent 
the  bar  of  the  claim  after  the  expiration  of  three  months 
from  its  accrual;  neither  will  the  county's  right  to  a  aulH- 
cient  notice  be  waived  by  such  Inveetlgation  and  rejection. 
Howe  V.  Sioux  County,  180—580. 

Computation  of  Period. 

Contiact  Wltbont  Time  for  Performance.    The  statute  of  llmlta- 

4  tions,  on  a  contract  calling  for  the  performance  of  a  specl- 
fled  act  without  designation  aa  to  time  of  performance,  will 
commence  to  run  only  from  the  time  the  one  obligated  re- 
pudiates the  contract     Cbaney  v.  Murphy,  180 — 71G. 
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KALIOIOUS  PBOSSOTJTIOM. 

Civit  Action. 

Buiknvtcr  ProcaedlngB  Agilnvt  Firm.  HallclouBly  and  without 
probable  cause  flllng  a  petition  In  bankruptcy  againat  a 
partnership  firm  only,  with  no  setzure  or  threatened  seiz- 
ure of  the  Individual  property  ol  the  memberaof  the  part- 
nership, affords  no  basis  for  an  action  for  damages  in  favor 
of  an  individual  memher  of  the  partnership,  eren  though 
the  petition  alleged  the  names  of  such  members.  Peterson 
V.  Peregoy  t  Moore  Co.,  180 — 326. 

MAMSLAUOHTER.     See  Homicide. 

MASTEK  AND  SERVANT. 

Services  and  OoMrENSATioN. 

Contract  ProTmag  for  Oompensatloii — Qnastum  Herolt.     An  al- 

1  legation  that  services  for  which  recovery  fs  sought  were 
raidersd  under  a  contract  wMch  ipeoified  the  compengaUon 
receivable,  does  not  necessarily  exclnde  evidence  of  the  rea- 
sonable value  of  the  services.  Murplty  v.  WlUlamsoi),  180 
—291. 

Non.8oreiaUe     Contract— Breach— Heamie     of     Damages.       A 

2  breach  by  a  master  of  a  non-severable  contract  ot  employ- 
ment arms  the  servaDt  with  the  right  to  recover  the  rea- 
sonable valve  of  the  services  already  performed,  Irrespec- 
tive ot  the  compensation  provided  by  the  breached  contract. 
Murpby  v.  Williamson,  180—291. 

LlABILITV  FOR  InJL'RIES  TO  SERVANT. 

Place  foi  Work — Scaffolds — OiiactlonB  to  Use.     GooseDt  on  the 

3  part  of  a  vice-foreman  that  a  servant  might  "use"  a  certain 
plank  may  not,  under  the  circumstances  attending  the  con- 
sent, amount  to  sa  express  or  Implied  direction  to  tbe  serv- 
ant to  go  upon  the  plank  In  its  then  condition  and  use  It  as 
a  platform.    Wood  v.  Hlnneapolls  A  Bt.  L.  R.  Co.,  180—223. 

To<tlB,  Etc — Evldenoe  of  Bspftiis  Subse«nent  to  Inlnry.    A  mas- 

4  ter  who  contends  that  an  laatrumentallty  was  In  good  re- 
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pair  before,  at  the  time  of,  and  after,  an  accident,  therebj' 
voluntarily  creating  an  Issue  as  to  Its  condition  after  the 
accident,  may  not  complaJn  (a)  that  the  Injured  seirant, 
for  the  sole  purpose  ol  showing  the  actual  condition  at  the 
time  ot  the  accident,  and  not  for  the  purpose  of  showing 
negligence,  was  permitted  to  counter  with  testimony  thst 
the  master  repaired  the  said  I natru mentality  on  the  day 
following  the  accident;  and  (b)  that  the  court  specifically 
instructed  the  Jury  to  consider  such  testimony  for  said  pur- 
pose ot  determining  the  condition  of  such  instrumentality 
at  the  time  of  the  accident.  Beck  v.  Beck  Coal  ft  Mining 
Co.,  180—1. 


Wanting  Servant — Ohrlons  Dangers,     principle  recognlEed  that 
6    there  Is  no  duty  to  warn  when  the  danger  ie  ohvlous.    Wood 
V.  HlnneBpollB  *  St.  L.  R.  Co.,  lSO-;'223. 

Utae  of  InsteumentaUty  Furnished  by  Indepeodont  Follow  Berrant. 

6  Uabllity  ot  a  master  may  not  be  predicated  oa  the  act  of  a 
servant  in  using,  without  the  expreu  or  Implied  direction 
ot  the  master,  an  InstrumeDtallty  known  by  the  servant  to 
have  been  supplied  by  another  fellow  serrant  solely  for 
the  independent,  separate  and  temporary  use  of  the  latter. 
Wood  V.  Mlnneapolie  A  SLUR.  Co.,  180—22^. 

Oonbributory  Ne^genc»— Working   According   to   Direction    of 

7  Mastor.  It  requires  a  very  clear  case  of  danger  so  immi- 
nent or  BO  great  that  the  court  will  say,  as  a  matter  ot  law, 
that  the  Berrant  Is  chargeable  with  contributory  ne^lgence 
In  operating  an  Instrumentality  which  he  knows  Is  out  of 
repair,  when  the  master,  after  learning  ot  its  d^ectlve  con- 
dition, directs  the  servant  to  continue  Its  use.  Beck  v.  Beck 
Coal  «  Mining  Co.,  180—1. 

OmMhutorT  Negligence — Oostom.     The   particular   manner   in 

8  which  servants,  other  than  plaintiff,  did  a  certain  thing, 
may  be  admlsstble,  not  to  bind  the  master  to  a  negligent 
custom,  but  as  bearing  solely  on  the  question  whether  the 
injured  servant  was  guUty  of  contrlhntory  negtigance.  Beck 
V.  Beck  Coal  ft  Mining  Co.,  ISfr— 1. 
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MEOHAinOS'  LIEN.     See  Contraces,  11. 
HUNIOIFAL  OOBFOBATIONS. 

Tbxbitorial  Additions. 

SUtatorr  PUta — Ooimdl  mar  not  Bafnw  to  Approre.  A  city 
1'  council  hu  no  diacretlon  In  the  matter  of  approving  a  plat 
of  an  addition  to  the  city,  when  such  plat  Is  Id  full  compli- 
ance with  the  law.  Sccb.  914  to  916.  Code,  1S97.  So  held 
where  the  council  demanded,  aa  a  condition  to  Its  approTal, 
that  the  owner  eafeguard  the  city  by  bond  against  expendi- 
tures which  It  might  be  compelled  to  make  in  the  way  of 
grading  atreets,  etc.  Carter  v.  City  Council  of  Council 
Bluffs,  180—227. 

pROCBBDINaH  Of  COUNCIL. 

Special  UMUnga — Notice.  Proceedings  of  a  city  council  at  a 
Z  tpecial  meeting  are  not  reodeied  invalid  by  the  failure  to 
serve  one  member  with  notice  of  the  meeting  when  such 
member  was  In  favor  of  the  proposition  as  flually  adopted 
by  the  council,  left  the  city  with  full  knowledge  that  lald 
meeting  would  be  called,  and  at  the  time  of  the  meeting 
was  In  a  distant  state.    Hafferty  v.  Town  Council,  ISO — 1391. 

Ofpicbhs,  Aqbnts,  and  Ehplovebs. 

SenlceB  by  oAtmt — Bacovery.    A  city  or  town  officer  may  not 

3  perform  services  for  the  municipality  outside  his  official 
duties  and  legally  recover  therefor,  even  though.  In  perform- 
ing such  servlcee.  he  acted  In  the  utmost  good  faith.  (Sec 
S19-q,  Code  ELupp.,  1913.)  Peet  v.  Lelnbaugh,  180 — S37.  See 
Polk  County  v.  Parker,  17»— 986. 

Belmbnistng  Ofltcer— Oilmlnal  Acts.     The  discretionary  poww 

4  of  the  governing  body  of  a  municipal  corporation  to  reim- 
burse ita  officers  Cor  expenaee  incurred  while  such  officers 
were  lawfully  and  in  good  faith  acting  In  the  Intwest  of 
the  municipality,  does  not  embrace  the  power  to  reimburse 
one  of  Its  officers  for  expenses  Incurred  In  attempting.  In  a 
ctvU  action,  to  retain  money  unlawfully  and  crlmtaally  ob- 
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talned  from  tbe  ninniclpality,  even  though  the  ofllcer.  In  the 
original  receipt  of  the  money,  personally  acted  in  sood  ralth, 
and  did  not  realize  that  be  was  committing  a  crttne.  Peet 
V,  Letnbaugh,  180—937. 

Pi'EIJO   TSIPBOVEMBXTS. 

AMMaments — "Abutting"  and  "Xn  Front  of"  as  Bynonymons. 

5  Principle  recognized  that,  in  the  aasesament  of  property  for 
public  Improvements,  the  terms  "abutting"  and  "In  front 
of  are  Bynonymous.  Northern  Light  Lodge  v.  Town  ot 
Monona,  ISO — 62. 

Assesamenti — ^What  OonsUtnteB  Abutting  Property.     A  tract  of 

6  land  "abuta"  upon  a  street  only  where  sucb  property  and 
street  have  a  boundary  line  In  common;  and,  where  a  tract 
of  land  has  been  lawfully  platted  into  smaller  lota  for  rea- 
sonable and  proper  purposes,  only  such  lots  as  have  one  of 
their  boundary  llnee  In  comroon  with  the  line  of  the  street 
can  be  said  "to  abut"  on  auch  street.  So  held  as  to  a  tract 
of  land  divided  into  cemetery  lots,  the  occasion  of  the  bold- 
ing  l)elng  an  attempt  to  assess  the  entire  tract  for  the  cost 
of  a  permanent  sldewaltc.  (See  Section  779,  Code  Supple- 
mant,  1913)  Northern  Light  Lodge  v.  Town  of  Monona. 
180—62. 

AsseBsmenta — Asaessments  Agalnat  Oemeterles.     Whether  ceme- 

7  terles  are  Impliedly  exompt  from  special  aaseBsmenta  for 
public  improvements,  quafre.  Northern  Light  Lodge  t. 
Town  of  Monona,  180 — 62,  * 

Asaeismenta — "Frontage"  as  an  Element.    "Frontage"  may  very 

S  properly  be  taken  Into  consideration  as  one  of  the  elements 
bearing  on  beneflts.     Snyder  v.  City  of  Belle  Plalne.  ISO 

—679. 

AuesuaeutB — Front-Foot  Rule  Levy.    The  presumption  that  an 
9    assessment  of  benefits  for  a  public  street  improvement  is  ac- 
cording to  beneflts  received  is  not  overcome  by  evidence  that 
consideration  of  the  so-called  front-foot  rale  was  not  wholly 
dlsreBarded.     Snyder  v.  City  of  Belle  Plalne,  180—679. 

ABBMsmenti — Identical  Atnonnts  on  Small  and  Lai^e  Ttacts.    It 
10    may  not  be  presumed,  from  the  mere  tact  that  two  separate 
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tracts  of  materially  different  areaa  are  asEessed  In  tbe  same 
amount,  that  such  asseesroent  1h  Inequitable,  and  not  ac- 
cording to  teneflta.    Snyder  v.  City  ot  Belle  Plalne,  180—679. 

Aflseasmenta — Dlatitbutioa  of  Esceas  Coats.     An  sBBeesment  ot 

11  beneflte  tor  a  public  alreet  improvement  la  not  necesaarlly 
limited  to  the  coat  of  the  Improvement  in  front  of  tlie  lot 
Bsseaaed.  It  follows  tliat.  If  the  cot^t  of  an  improvement  In 
front  of  a  speclfled  lot  or  lots  Is  In  excess  of  tbe  Rpeclat 
benefits,  or  Is  in  excess  of  25  per  cent  of  the  value  of  tbe 
lot,  snfh  excesB  need  not  be  paM  out  of  the  general  tuna  of 
the  city  if  such  exrrBa  can,  by  an  equitably  apportioned  aa- 
aeBsment.  be  so  distributed  among  other  lota  within  the  Im- 
provement that  no  lot  will  bear  an  asseaf^raent  In  excess  ot 
the  special  beneflta  received,  or  In  excess  ot  25  per  cent  ot 
the  value  thereof,  even  though,  by  such  aBBCBsment,  some 
lots  may  be  compelled  to  boar  a  burden  exceeding  the  cost 
of  the  improvement  fronting  thereon,  (Sees.  792-a,  792-b, 
Code  Supplement,  1913,)  Snyder  v.  City  ot  Belle  Plalne, 
180— .678. 

AaMaamenta— Injunction  to  Beatrabi  Collaction.     Injunction   to 

12  restrain  the  collection  ot  a  apcclal  aoBfasmeat  for  the  coat 
Of  a  public  improvement  will  lie  icften  Merc  it  a  total  Jack 
of  jurigdiction  to  levv  any  lutemmenl.  Northern  Light 
Lodge  v.  Town  of  Monona,  180 — 62. 

PwtnaneBt  Sldawalks — Procedure.     A  permanent  aldewaJk,  con- 

13  structcd  under  Section  779,  Code  Supplement,  1913,  la  not  a 
"public  improvemint'  within  the  meaning  of  Section  792 
et  »«(7.  (Title  V.  Chap;  7),  Code,  1897,  governing  the  con- 
struction ot  paving,  sewere,  etc.  It  follows  that  auch  side- 
walks may  be  constructed  and  valid  assessments  for  the 
coat  thereof  made  without  pursuing  the  procedure  provided 

'  for  the  construction  of  paving,  aewers,  etc    Northern  Light 
Lodge  V.  Town  ot  Monona,  180— C2. 

Tracks  on  Paved  Strset — Reimboraement  of  Property  Owuera.    A 

14  Btreot  railway  company  which,  under  franchise,  lays  Its 
tracks  upon  a  paved  street,  prior  to  any  legal  proceedlnga 
by  the  city  to  repave  the  street,  and  In  so  doing  replaces. 
In  accordance  with  the  franchise,  the  old  pavement  In  the 
space  between  its  rails  and  one  toot  outside  tbereut  with  a 
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new  pavement,  becomes  obligated  to  pa;  the  city,,  for  refund 
to  tile  abutting  property  owners,  the  reasonable  value  of  the 
old  pavement  removed,  even  though,  fallowing  the  laying 
ot  the  tracks,  the  city  did  proceed  to  repave  said  street; 
and  especially  Is  this  true  when  the  necessity  tor  repaving 
was  traceable,  In  some  degree,  to  the  damages  done  to  the 
old  pavement  by  the  company  In  laying  its  tracks.  (Sec 
83G,  Code  Supp.,  1313.)  CeUar  Rapids  t  M.  C.  R.  Co.  v.  City 
of  Cedar  Rapids,  180—567. 

Anasameut — Appaal — Non-AppcoTal    of    Bond.      Filing    appeal 

15  bond  lo  proper  amotint,  but  without  Mecuring  the  approval 
thereof,  as  required  by  Sec.  839,  Code,  1S97,  is  not  auIHclent 
to  nialntaln  the  appeal.  HcCord  v.  City  of  Cherokee,  180 
—US. 

1>EPBCTB,  Etc.,  in  Stbbbts. 

Notice  of  Injury — Sp«ciflc»tlon  of  Negligence.     The  "notice  of 

16  lnjury"'on  account  of  defective  streets,  etc..  required  by  Sec. 
344T,  Par.  1,  Code  Supplement,  1913,  In  order  to  permit  the 
bringing  of  the  action  after  the  expiration  of  Ihree  months, 
need  not  specify  wherein  the  municipality  was  negligent. 
Therefore,  the  pleadings  as  to  negligence  are  not  controlled 
by  snch  notice.    Rose  v.  City  of  Fort  Dodge.  180 — 381. 

Icy  Condltlra — Question  for  Jury.     Evidence  that  an  accumula- 

17  tlon  of  Ice  on  a  public  eldewalk  was  "slippery"  and  "smooth" 
and  "slick"  does  not,  as  a  matter  of  law,  show  that  the  con- 
dition yas  solely  a  climatic  one,  there  being  evidence  that 
the  Ice  was  "rough"  and  "humpy."  Rose  t.  City  of  Fort 
Dodge.  180—331. 

lejr  Condition — Oanae.     E^vldence  reviewed,  and  held  to  Justify 

18  the  Jury  m  finding  that  the  condition  which  caused  plaln- 
tltf's  tall  was  due.  not  to  a  thawing  of  snow  and  Ice,  fol- 
lowed by  sudden  freezing,  but  to  the  negligence  ot  the  city 
In  permitting  the  snow  and  Ice  to  become,  by  reason  of 
traffic,  rough  and  uneven.  Rose  v.  City  of  Fort  Dodge.  180 
—331. 

Antborlzation  by  Olty — Efloct.    The  erection  of  obstructions  in  a 

19  public  street,  under  license  or  permitslon  of  the  intmictnal- 
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ily,  does  not  necesearlly  render  the  erecter  Immune  from 
an  action  for  danagea  for  maintaining  a  nulaanee.  So  held 
aa  to  telephone  gur  vlree,  to  constructed  as  to  discommode 
the  public  {Sec.  21E9.  Code,  1S9T.)  Erlckson  y.  Town  of 
Manson,  ISO— STS. 

NXOIJOENCE.  See  Actions;  Hi<;iiwatr,  5;  Master  an'Ii 
Servant;  Mi'NICipai,  C-oRrvRATioNs ;  Physicians  anq 
SiTRoeoNs;  Railroads. 

AcTB  OR  Omissions  Constititixo. 

nngnarded  Blectiic  Power  Wires.    The  court  may  not  ear,  aa  a 

1  matter  of  common  law,  that  an  electric  power  company  was 
not  negligent  In  falling  to  Insulate  or  otberwlne  guard  Its 
power  wires  from  contact  with  other  wires  lawfully  con- 
structed In  the  same  vicinity,  eren  though  the  power  com- 
pany could  not.  In  all  cases,  foresee  in  speiH/tc  detail  the 
way  or  manner  In  which  other  wires  might  come  In  con- 
tact with  such  power  wlrea.  Former  holdings,  disapprov- 
ing the  so-called  doctrine  of  "reasonable  anticipation"  In 
case  of  torts,  reafllrmed.  Toney  v.  Interstate  Power  Co- 
ISO— 1S62. 

Unguarded  Electric  Wins.     Unguarded  electric  light  or  power 

2  wires  along  public  highways  constitute  negligence  p^r  te. 
(Section  1527-c.  Code  Supplement,  1913.>  Applied  where 
a  telephone  wire  slipped  from  the  hands  of  a  lineman, 
sprang  back,  and,  unknown  to  the  lineman,  was,  before  It 
struck  the  ground,  carried  over  and  In  contact  with  nn  un- 
insulated or  otherwise  guarded  electric  power  wire.  Toney 
V.   Interstate  Power  Co..  180 — 1362. 

Electricity — Gommon-law  and  Btatntory  Obligations.     The  com- 

3  moQ-law  obligation  to  provide  reasonable  protection  against 
dangers  from  electric  wires,  and  the  statutory  obllgntlon  to 
provide  specified  guards,  apply  to  wires  carrying  any  kind 
of  electricity,  "static"  as  well  as  that  generated  for  light  or 
power. purposes.    Toney  v.  Interstate  Power  Co.,  180 — 1382. 

Jury  Qnmtion.     where  a  circuit  breaker  was  Installed  In  an 

i    electric  power  plant  and  automatically  opened  when  the  line 

waa  grounded,  held  to  be  a  Jury  question  whether  the  serv- 
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ant  m  charge  was  iieglls«Dt  Id  dosing  it  when  it  oi>ened  at 
the  time  In  question.  Toiiey  v.  Interatate  Power  Co.,  ISO 
— J362. 

TreBpaaBen  and  Llcenaees — Condition  and  Use  of  Landa,  Etc.    A 

5  telephone  lineman  engaged  !n  re[)a!riiig  a  telephone  line  on 
premises  over  which  the  line  extended,  Is  neither  a  tree- 
passer  nor  a  mere  naked  Ucenaee — at  least  not  In  such  sense 
that  an  electric  power  company  owes  hlra  no  duty  with  ref- 
erence to  its  nPar-by  power  wives.  Toncy  v.  Interstate  Pow- 
er  Co.,  180—1362. 

InadT^rtent  Mixing  of  Oils— Eridenca.     Evidence  quite  closely 

6  analyzed,  und  held  to  present  s  Jury  question  on  the  issue 
whether  defendant  oil  companj'.  in  delivering  oil  to  a  cus- 
tomer, had  placed  gasoline  in  a  tnnk  Intended  tor  kerosene 
only,  and  was  therefore  guilty  of  negligence.  Anderson  v. 
Standard  Oil  Co.,  180—1054. 

AttractiTO  Agencies — Turntables.    Maintaining  en  unlocked  and 

7  unguarded  railway  turntable  at  a  place  where  it  may  at- 
tract, and  for  a  space  of  some  two  years  has  attracted,  the 
attention  of  children,  and  enticed  them  to  play  on  and 
about  the  same,  nlth  the  express  or  Implied  knowledge  of 
the  company  so  maintaining,  presents  a  Jury  question  on 
the  subject  of  negligence,  even  though  the  turntable  waa  lo- 
cated 400  feet  outside  the  platted  portion  of  i  city  itnd  abut- 
ted upon  farm  landa  witb  no  buildings  thereou.  Taylor  r. 
Minneapolla  &  St.  I..  R.  Co.,  180—702. 

Attractiva  Mnisance — Unloading  Meaagerla.    Negligence  mar  not 

8  be  pronounced  on  the  mere  act  of  unloading  a  menagerie 
from  railway  cars  in  proximity  to  a  schoolhouse.  Cart'sle 
v.  Sells-Floto  Shows  Co.,  180—549. 

Abaoice   of   Barricades   and   Wanilnga — Salf-EvKtent   Dai^ers. 

9  Omitting  barricades  and  warnings  furnishes  no  basis  for  a 
charge  of  negligence,  wlien  the  danfrera  sought  to  be  guard- 
ed against  are  equally  evident  to  everybody,     Carltsle  v. 

Sells-Floto  Shows  Co.,  180— 54S. 

Obstrneting  Street  with  Olrcns — Bvidence.    Unloading,  under  ma- 
10    niclpal  license,  a  circus  and  attending  paraphernalia  in  a 
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public  street,  does  not  neceBsarHy  constitute  a  public  nui- 
sance, under   Section  5078.  Code,   iSST.     Carlisle  v.   Sells- 

Fleto  Shows  Co.,  180—549. 

BCenagerie  on  Public  SMeet— DAor  of  Animals— Fright  of  Teams. 

11  Taking  &  lawful  tWng  upon  a  public  street,  with  a  degree 
or  care  commensurate  with  the  danger,  excludes  ell  basis 
for  a  charge  of  npgligenee,  even  though  the  thing  so  taken 
upon  the  street  <s  liable  to  frighten  horses  thereon.  So  held 
as  to  a  licensed  menagerie.  In  brilliantly  painted  wagons 
aud  flapping  canvas,  with  an  odor  from  the  animals  which 
was  calculated  to  frighten  hordes.  Carlisle  v.  Bells-Floto 
Shows  Co.,  ISO— 549. 

Acts  not  NegUgent  Per  S«— Mecessi^  for  Evidence.    An  act  not 

13  negligent  per  ne  may  not,  manifestly,  be  denominated  neg- 
ligence, unless  accompanied  by  evidence  so  showing.  So 
held  where  negligence  was  Bought  to  be  predicated  on  the 
flapping  of  canvas  on  circus  wagons,  but  the  record  revealed 
no  evidence  beyond  the  naked  fact  that  there  was  a  high 
wind.     Carlisle  v.  Sells-Floto  Shows  Co.,  180—549. 

Automobile  Accident — Failure  to  Qlve  Signals.     Failure  of  the 

13  driver  ot  an  automobile  to  give  a  warning  signal  on  ap- 
proaching another  vehicle  from  the  rear  Is  not  negligence 
when  there  was  no  apparent  necessity  for  such  warning  un- 
til practically  the  instant  of  collision.  Blsbard  v,  Bngel- 
beck.  180—1132. 

Inspactlon  of  Dangerous  Place— Jury  Questions.     The  ndeguacy 

14  of  Inspections  of  a  known  dangerous  place  of  work,  and  not 
the  number  of  inspections,  is  the  malerlBl  Inquiry  on  the 
question  whether  the  master  was  negligent  because  of  a 
failure  to  adequately  inspect;  therefore,  repeated  inspec- 
tions by  the  master.  Just  prior  to  an  accident,  of  an  admit- 
tedly treacherous  mine  entry  ruuf.  do  not  necessarily  es- 
tablish the  master's  freedom  from  negligence.  Ahlson  v. 
High  Bridge  Coal  Co,  180—302. 

Automobile  Accident — Evidence.     Evidence  attending  the  death 

16    of  a  boy  by  beint;  hit  by  an  a'ltomoblle  reviewtd,  and  held 

InBUlRclent  to  show  any  negligence  on  the  part  of  the  driver 
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<■>  operating  the  c&r  or  givlDg  waralng  BlgnmU.    Bishard  r. 
Engelbeck,  180—1132. 

Bvlduice— Snffidracy— AotomobUe  Acdlent.    Evidence  rerleved, 

16    and  held  anfllclent  to  eatablUh  the  negligence  of  the  driver 

of  an  automobile  In  running  over  a  party  who.  had  been 

thrown  from  a  buggy  on  account  of  the  prior  negligence  of 

another  party.    Daggy  v.  Ulller.  180 — 1116. 

PllOXlMlTE  Cj/iVSE. 

When  Negligence  Per  Be  Is  Immatertkl.  The  doing  of  that  which 
IT  la  negligence  per  te  becomes  immaterial  when  fn  no  wise 
the  oause  of  an  accident.  So  held  where  the  court  refused 
to  receive  evidence  to  show  that  defendant's  motor  cycle  was 
not  equipped  with  horn,  bell  or  other  warning  device,  as  re- 
quired by  Section  1671-mlT,  Code  Supplement.  191S,  and  also 
refused  to  instruct  relative  thereto,  because,  concededly, 
both  parties  were  fully  aware  of  the  presence  of  the  other 
at  a  time  long  anterior  to  the  collision.  Bchultz  t.  Starr. 
180—1319. 

Prior  Interrupted  Cause — Inrj  QaesUon.    Proitmaie  cause  of  an 

18  injury  Is  that  cause  which  Is  the  nfurest,  mo»t  direct,  and 
immediate  cause,  and  as  to  which  It  may  be  said  that,  had 
such  cause  not  occurred,  the  injury  would  not  have  hap- 
pened. And  such  question  Is  ordinarily  for  the  Jury.  Beck 
V.  Beck  Coal  ft  Mining  Co.,  180—1. 

Contributory  Neoligence. 

Wlieit  Questloa  of  Itsw.     Contributory  negligence  becomes   a 

19  question  of  law  only  In  those  exceptional  cases  where  the 
wsnt  of  care  of  the  Injured  party  la  bo  manifest  and  fla- 
grant as  to  at  once  convince  all  fair  and  candid  minds  that 
he  did  not  exercise  the  caution  for  his  own  safety  which 
marks  the  conduct  of  ordinarily  prudent  men.  Toney  v. 
Interstate  Power  Co.,  180—1382. 

Knowledge  of  Sanger— Distracted  Attention.     The  court  cannot 

EO    pass  the  sentence  of  guilt  of  contributory  negligence  upon 

the   action    of   one   with   attention   distracted   in    mnnlng 

against  a  guy  wire  in  a  public  street,  of  the  existence  of 
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which  wire  he  bad  no  knowledge.     Erickson  v.  Town  of 
Muuon.  180 — 378. 

iHPTrTED  ?4eRLiaENCE. 

Oommon  EnUrprlM — ^Automobile  Accldsnt.  The  owner  of  an  au- 
21  tomoblle  and  hla  minor  son  as  drlTer,  while  returning  to 
their  home  from  a  visit  to  a  city,  are  engaged  In  a  common 
enterprise,  and  the  negligence  of  the  son  In  operating  the 
car  win  be  Imputed  to  the  father,  even  though  the  father 
was  passive,  and  did  not  assume  to  exerciae  his  prttumtd 
control  and  dominion  over  the  car.  Daggy  v.  Miller,  ISO — 
1146. 


PlMdlng — ^Ennmwating  Qmiuds  of  Negligence — Effect.    One  who 
2Z    enumerates  specific  grounds  of  negligence  must  stand  or  fall 
thereon.     Snearly  v.  McQirtliy,  180—81. 

Erldance— BtatMoents  of  Ulna  Foreman.  Statements  of  a  mine 
23  foreman  to  his  subordinate  employee  as  to  the  reason  for 
delaying  the  timbering  of  the  entry  to  a  mine  do  not  consti- 
tute a  mere  admiagion  of  an  agent,  but  may  tend  to  show 
negligence  on  the  part  of  tbe>  master,  in  that  the  master 
"took  chances"  on  the  falling  of  a  known  dangerous  roof. 
Ahlaon  T.  High  Bridge  Coal  Co.,  180—302. 

NEW  TBIAL. 

Grounds. 

NvWiT  Diacorered  Erldence— btpeachlns  Brldence.    Newly  dls- 

1  covered  impeachinff  evidence  Is  not  grounds  for  new  trial. 
Mehllsch  t.  Mabie.  180—450. 

VtwU  Diacovered  Evidence — DlUgeuc«.     The   findings   of  the 

2  trial  coDTt  on  conflicting  affidavits  as  to  diligence  in  discov- 
ering new  evidence,  have  the  force  and  effect  of  the  verdict 
of  a  Jury.    Hanlay  v.  Fidelity  ft  Caa.  Co.,  ISO— 805. 

Vardlct     Verdicts  for  $8.&00,  $2,500.  and  $5,000,  all 
for  personal  Injuries,  sustained.    Toney  v.  Interstate  Power 
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Co.,  180 — 1862;  StutsmaD  v.  Des  Moines  C.  R.  Co.,  180 — 6Zt; 
Rose  V.  Cily  of  Ford  Dodge,  180—331.  See  3oeabe  t.  Unes, 
180—943. 

Exceulve  Verdict.    Verdict  for  (2.500  In  action  for  slander  held 
4    excessive.    Manning  v.  Meade,  180 — 932. 

0FFI0EK8,      See  Municipal  Cobporations,  3,  4. 

Compensation  and  Frrs. 

Non-OfflcUl  Fees — Clerk  of  Oonit  as  Heferee  In  ProbaU.  Gom- 
pensatlon  received  by  a  public  officer  for  the  performance  at 
duties  nblcb  are  in  no  wise  Imposed  upon  him  aa  a  part  of 
bis  ofBclal  duties  belongs  solely'  to  tbe  officer,  and  not  to 
tbe  public.  So  held  aa  to  fees  received  by  the  clerk  ot  tbe 
district  court  as  referee  In  probate  under  Sec.  3393.  Code. 
1S9T,  even  though  the  order  of  uppomtment  specified  the  ap- 
pointee as  "clerk  ot  the' district  court."  Burlingame  v. 
Hardin  County,  180—919. 

OmaiNAL  NOTICE.  See  Courts;  Process. 

PAEENT  AND  CHILD.   ' 

Support  of  Child. 

NecessarlM — Wben  SlLowlng  Unnecessary,  Whether  certain  pur- 
chases by  a  minor  on  the  credit  of  the  parent  were  or  were 
not  for  necessaries  becomes  quite  immaterial  when  it  ap- 
peare  that  the  parent  authorized  such  purchases.  Anderson 
V.  Lemker,  180—167. 

PAETIES. 

Joinder. 

Non-Joinder— 'Voluntary  Apveursjice — ^Effect.  A  plea  of  non- 
Joinder  of  parties  defendant  Is  full;  obviated  by  the  aubse- 
quent  appearance  of  such  non-joined  parties  with  a  record 
stipulation  by  them  which  as  fully  protects  defendant  as 
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ttaougb  Bucb  non-}olDed  parties  had  orlgtiially  been  made 
parties  defendant  Tewksbury  v.  Title  Guar.  A  Surety  Co., 
180—1360.  . 


Disposition  op  Proceeds  op  Sai.r. 

SiMre  of  Absentee — AdJndloaUon  as  to  Death.  An  order  turning 
over  partitioned  property  to  a  duly  appointed  trustee  to  be 
held  for  an  absentee  does  not  work  a  constructive  delivery 
to  such  absentee  and  an  adjudication  that  he  was  not  then 
dead,  when  the  order  and  the  proceeding  relating  thereto 
demonstrate  that  the  Interest  of  the  absentee  was  treated 
as  contingent  (depending  on  whether  he  was  then  alive), 
and  when  the  court  at  no  time  assumed  to  determine  wheth- 
er said  absentee  was  alive  or  dead.  (See  Sec.  4243,  Code. 
1897.)     Haddock  v.  Meagher,  180—264. 

PAKTmBBSHIF. 

Creation  and  KEQriaiTKs. 

Froflts  and  Losses.    A  sharing  of  proflts  and  losses  Is  necessary 

1  to  the  creation  ot  a  partnership.  FYancls  v.  Francis.  180 — 
lldl. 

As  TO  Third  Persons. 

OttMudble  Partner — "Holding  Ont."     One  who  has  never  held 

2  htmaelf  out  as  the  partner  of  another,  and  who,  wben  he 
learned  that  he  had  been  falsely  held  out  by  such  other  as 
such  partner,  promptly  sought  out  such  other  and  repudi- 
ated such  holding  out,  and  received  a  promise  that  such 
holding  out  would  cease,  is,  nothing  el»tr  appearing,  under 
no  legal  or  moral  duty  to  give  further  publicity  to  his  repu- 
diation.    Anfenson  v.  Banks,  180 — 1066. 

Partnership  by  Estoppel— Bnrdeu  of  Proof.     One  who  seeks  to 

3  hold  another  as  a  quasi  partner,  on  the  theory  that  such 
other  had  been  held  out  as  a  partner,  has  the  burden  to 
show  affirmatively:     (a)  That  such  other  assented  to  such 
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holding  out;  or  (b)  tbat  aucta  other,  by  negligence  so  groas 
aa  to  be  tantamount  to  fraud,  permitted  aach  holding  oat  to 
continue,  and  that  thoae  dealing  with  the  auppowd  partner- 
Bhlp  were  deceived  thereby  to  their  damage.  Anlenaon  t. 
Banlu,  ISO— 1066. 

Partnenhlp  by  Eatoppel— Haanay.  On  the  Issue  of  &  partner- 
4  ship  by  estoppel,  based  on  the  Fact  that  defendant  had  been 
"held  out"  as  a  partner,  in  a  circular  Issued  without  the  au- 
thority of  the  defendant,  evidence  of  what  a  creditor  who 
bad  never  seen  the  circular  bad  been  told  about  the  circu- 
lar Is  Inadmissible,  unless  some  culpable  act  or  omission 
with  reference  thereto  Is  flrst  brought  home  to  the  defi>nd- 
ant.    Anfenson  t.  Banks,  180—1066. 

PaxtnanUp  by  Estoppd— Evidence.  On  the  isaue  of  a  partner- 
G  ahlp  by  estoppel  by  reason  of  the  defendant's  having  been 
held  out  as  a  partner,  circulars  s<^ttin(  forth  tbat  defendant 
was  a  partner  In  the  business,  though  Issued  wltbout  the  au- 
thority of  the  defendant,  are  admissible  as  tending  to  show 
what  the  creditor  relied  on  In  extending  credit.  Anfenson 
T.  Banks.  ISO— 1066. 

Third    Peraona— "Holding    Ont" — Evldencs — Beputattou.      Gvl- 

6  dence  that  a  person  Is  generally  reputed  to  be  the  partner  of 
another,  when  in  fact  no  partnership. existed.  Is  admissible 
solely  on  the  one  narrow  Issue  whether  the  party  who  seeks 
to  establish  a  partnership  by  estoppel  relied  on  the  reputed 
existence  of  such  partnership.  Anfenson  v.  Banks,  180 — 
1066. 

EvldsDoe — Bepntfttltai — Knowledis.     No  one  should  be  held  to 

7  be  under  a  duty  to  Jcitoio  that  he  Is  reputed  to  be  the  part- 
ner of  another  when  In  truth  be  does  not  know  such  (act. 
directly  or  Indirectly,  and  when  for  the  eslotence  of  such 
reputation  he  is  In  no  manner  responsible.  Anfenson  v. 
Banks.  ISO— lose. 

PAYMENT. 

Recoveky  of  Payments. 

Tolnntary  Payments — Agreement  for  Betnm.    Fonds  which  le- 
1    gaily  belong  to  a  public  officer,  but  which  are  by  blm  turned 
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over  to  tbe  public  tr^aBury  on  demand  of  tbe  maDaglnK  au- 
tliorltles,  on  tile  claim  tbat  Buch  funds  belong  to  tbe  public, 
may  be  recovered  br  tbe  officer  makinf  the  deposit,  wben 
tbe  deposit  waa  made  witb  the  express  or  Implied  agree- 
ment  that  they  should  be  returned  to  tbe  officer  In  tbe  event 
that  the  holding. of  the  court  as  to  the  ownership  of  the 
funds  was  in  tbe  officer's  favor.  Burlingame  ▼.  Hardin 
County,  180 — 919. 

Voloutuy  PsTments — Strict  OonstmcUon  of  Bnle.  Principle  rec- 
2  ognlzed  tbat  tbe  rule  that  "voluntary  payments  made  under 
a  mistake  of  law  may  not  be  recovered,"  will  not  be  strin- 
gently applied  except  in  cases  coming  clearly  within  the 
scope  of  the  rule,  nor  will  it  be  applied  In  those  cases  where 
to  so  do  would  clearly  work  inequitable  results.  Burlingame 
V.  Hardin  County,  180—919. 

PHTSICIANS  AND  SQROEONS.      See  Co.stracts,  7;  Evi 

DBNCB,  8. 


Abnormal  Beffolt  of  Tieatmeat— JnBttOabte  Inference.  Injurious 
1  results  followiog  troKtmeut  by  a  physician  when  such  re- 
sults do  not,  as  a  rule,  follow  ordinarily  careful  and  sldU- 
ful  treatment,  may,  In  the  absence  of  explanation.  Justify 
tbe  Jury  In  flndlng  negligence,  even  though  there  be  no 
direct  evidence  that  tbe  physician  departed.  !n  the  treat- 
ment, from  the  standards  of  his  profesBlon.  Kopecky  v. 
Hasek  Bros..  180—46. 

BuenUsls  of  Becorerr-    Id  an  action  for  malpractice,  it  Is  esnen- 
3    tlal  to  show: 

1.  The  treatment  of  lack  of  treatment 

2.  That  such  treatment  or  lack  of  treatment  Is  not  re- 
garded as  proper  by  thote  iktlled  in  the  profetiion  of  medi- 
cine or  awgerji. 

3.  That  Injury  resulted  as  the  proximate  result  of  such 
treatment  or  lack  of  treatment. 

Evidence  reviewed,  In  tbe  case  of  tbe  reduction  of  a  frac- 
tured limb,  resulting  In  long  delayed  union  and  shortening 
of  the  limb,  and  held  Insufficient  to  establish  said  esaeDtlals. 
SnesrJy  v.  McCarthy,  180—81. 
Vol.  180  Ia.— 93 
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Infarence  tttaa  BMnlta  <rf  Treatment — ^Ezpart  Testlmcnij.    A  Jnrr 

3  may  not  draw  the  concIuBion  of  unekllllulnesB  solely  from 
proof  of  the  reault  of  the  treatmeot  (except  perhaps  tn  rare 
caeee  of  exceptional  end  groaa  nesllgence).  In  other  worda, 
plaintiff  may  not  stop  at  ahowlng  the  treatment  and  the 
retttlta,  and  then  have  the  Jury  tvmed  loose  to  set  up  their 
own  RtAodard  as  nonexperts  aa  to  what  la  and  what  is  not 
proper  and  reasonable  method  of  treatment  The  only  rec- 
ognised ttandard  is  essentially  within  the  domain  of  erpfrt 
tettimony.     Snearly  v.  McCarthy,  ISO—Sl. 

Fallmre  to  VtUlu  He«iu  tit  Huid — ETldeacB.    Evidence  is  admia- 

4  slble,  in  an  action  for  malpractice,  that  an  X-ray  machine 
was  kept  In  the  town  where  the  defendant  practiced,  and 
that  the  use  of  the  same  was  available  to  defendant,  in  con- 
nection with  evidence  tliat  the  use  of  such  a  macblne  was 
the  only  means  by  which  the  condition  ot  the  patient  with 
respect  to  the  matter  at  issue  could  be  determined  with  cer- 
tainty.   Ingwersen  v.  Carr  A  Brannou,  ISO— 988. 

Exercise  ol  Skill,  Etc.— Evidence.    A  phyBlclan  or  surgeon  sued 
h    for  malpractice  should  be  permitted  to  testify  tfiat  he  exer- 
cised his  best  skill  and  knowledge  In  the  treatment  of  the 
patient.     Ingwersen  v.  Carr  A  Brannon.  180 — 988. 

PLEADINO. 

Form  and  Ai-LRfiATioN  in  Oexkhai* 

Nuisance  and  Negligence.     Nuisance  may  exist  although  there 

1  be  no  negligence;  there  may  be  actionable  negligence  which 
does  not  constitute  a  nuisance;  and  negligence  and  nuisance 
may  comljlne  In  the  same  act.  Pleading  reviewed,  and  held 
to  predicate  liability  on  both  negligence  and  nuisance. 
Erlckson  v.  Town  of  Manson,  180 — 378 

Oartainty— Basis  for  Adjndicati«n.    A  pleading  so  uncertain  as 

2  not  to  identity  the  subject  matter  of  the  action  fumlsbes 
no  basis  for  an  adjudication.    Koppes  r.  Koppes,  180—1268. 

Ahbndments. 

Conforming  Pteadings  to  Proof.     To  allow  amendments  wbicb 

3  conform  the  pleadings  to  the  proofs  la  clearly  within  the 
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discretion  of  the  court.    Toney  v.  Intemtate  Power  Co.,  180 
—1362. 

Haw  Defensea.     AmendmeDts  during  trial  setting  np  neto  de- 

4     fenees  are  allowable  when  the  opposite  party  (a)  suffera  no 

surprise,  (b)  does  not,  ask  for  a  continuance,  and  (c)  la  not 

legally  prejudiced.     Matheaon   v.   Iowa  State  Trav.  Men's 

Assn.,  180— lOlS. 

Feimlssibls  Is  Order  to  Dora  Oareless  Ovenlglit,    An  amendment 

&    mar  be  permitted  In  order  to  cure  an  overalglit  due  to  the 

negligence  of  the  pleader.    Hanley  v.  Fidelity  Caa.  Co..  180 


Belatad  Amendments.  Amendments  setting  up  new  claims  and 
6  Isauea.  filed  subsequently  to  the  overmltnff  of  a  motion  for 
a  new  trial,  without  the  expreaa  or  Implied  nuthorlsatlon  of 
the  court,  and  without  the  knowledge  or  consent  Of  oppos- 
ing counsel,  are  wholly  unauthorized  and  properly  strlcUen 
on  motion.    Carlisle  t.  Sells-Floto  Shows  Co.,  180 — 549. 


When  Properly  Bejected.     An  amendment  la  properly  rejected 

7  which  Is  offered  at  the  close  of  all  the  evidence,  and  which, 
If  allowed,  would  not  be  supported  by  the  evidence.  Hlgby 
V.  BahrenfuBB,  ISO — 316. 

Dlctatlns  Into  Trial  Becrard.     An  amendment,  dictated  to  the 

8  reporter  and  entered  in  the  shorthand  notes  ot  the  trial 
without  objection  by  the  other  party,  has  the  same  standing 
as  one  made  on  separate  paper,  aa  required  by  Sec.  3603, 
Code,  1897.    Calhoun  v.  Robinson,  180—538. 


Motion  to  Strike— ^etflgent  DeUr-  A  delay  ot  some  four 
9  months  in  moving  to  strike  an  unauthorized  pleading  will 
not  he  considered  dilatory,  when  counsel,  until  the  expira- 
tion of  said  time,  had  no  reasonable  occabIod  to  know  that 
such  a  pleading  had  been  filed.  Carlisle  v.  Sells-Floto  Shows 
Co..  180—548. 


1476  Index,  Vol.  180. 

Plbadino  ConllDoed  to  Pbihcifu.  asD  Aobxi 

IssuKS,  Proof,  wn  Vabunck. 

Matters  to  Bo  Pioved — Ooncliuton  Denl&U.     An  allegation  thit 

10  a.  cause  at  actloa  has  been  aealgned  to  plaintiff,  accom- 
panied By  undcnicd  fact  alleijaUona  sufficient  to  prima  facie 
establish  svch  assignment,  Is  not  put  In  iBsne  by  a  naked 
allegation  tbat  defendant  has  no  knowledge  or  Information 
relative  thereto  sufGclent  to  form  a  belief,  and  therefore 
denies  the  same.  Tewskbury  v.  Title  Guar.  A  Surety  Co.. 
180— 13B0. 

PEESUHPTIONS.      Kee  Appeal  and  Erbor,  1,  22,  23 ;  Cab^ 

RiERs,  6;  Deaih,  1,  2;  Deiains,  i;  Evidbncb;  Okanp 


PRINCIPAL  AND  AGENT. 

KiGUTR  AND  Liabilities  as  im  Third  Persons. 

Antborlty— Frima-Fftcla   Bluvlng.     The  sufficiency   of  the  evl- 

1  dence  to  show,  In  a  prtma-facle  way.  the  authority  of  an 
agent  to  act  for  the  principal,  dependa  on  the  situation  and 
relations  of  the  parties.  Evidence  reviened,  and  held  to 
establish  such  prlma-facle  authority.  Empire  Cream  Sep- 
arator Co.  V.  Balr,  Ferrell  A  Co.,  180 — 375. 

UabiUtj  of  Asent  on  Contract.     Liability  o[  agents  on  con- 

2  tracts  entered  Into  by  them,  discussed  generally.  Cohen  v. 
Hayden.  180—232. 

liATIPirATrON. 

PlijralGUn  Oalled  by  Bystander— ^Batiflcatlon.     One   wrongfuilT 

3  injured  by  another  may  recover  the  value  of  serviceii  ren- 
dered by  a  physician  called,  at  the  time  of  the  injury,  by  a 
bystander  on  his  own  motion.  The  act  of  attempting  to  re- 
cover therefor  is  a  ratification  of  the  bystander's  unauthor- 
ized act.    Ablson  v.  High  Bridge  Coal  Co..  180—802. 

Satlficatlon  by  Principal — Evidwice.     Evidence    reviewed,    and 

4  held  insufficient  to  show  ratlflcatlon  by  defendant  of  tbe 
fraudulent  acts  ot  an  assumed  agent     McCann  t.  Clark, 

180—274. 
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PBHTOIPAL  AMD  SDBETY.     See  Subrooation. 
Discbarge  of  Surbtt. 

Dnlnsca  Bond— WltUioldlng  PftTinaiit  of  Brtlauktai— Bflcet 
Withholding  payment  of  eaUmates,  m  provided  In  a  drain- 
age ImproTsment  bond,  becanae  of  Uie  InsolTency  of  the 
contractor  and  breach  of  contract  br  him,  doM  not  release 
the  aurety  on  the  bond.    Wykoff  v.  Stewart,  180—9*9. 

PBOOESS.     See  Colrts. 

Sertick. 

Non-BsMntlal  Becttala.    A  return  of  aervlce  of  an  origlaal  notice 

1  which  recites  Berrlce  on  the  defendant  by  name,  br  aervlnK 
a  member  of  defendant's  family,  need  not  again  repeat  the 
name  of  defendant  In  the  recital  that  defendant  was  "not 
found  In  the  oounty  of  hia  residence."  MeWlllIams  t.  Bob- 
ertson,  180— 2S1. 

Orercomlng  Betnm.     The  Btrang  presumption  of  verity  which 

2  attaches  to  a  return  by  the  sheriff  of  service  of  an  original 
notice  1b  only  overcome  by  clear  and  satisfactory  evidence 
to  the  contrary.    McWllUamB  v.  Robertaon,  180—281. 

Vmtr — BTidencB.    The  following  facte  are,  in  »ome  degree,  cor- 

3  roboratlve  of  the  truthfulness  of  a  return  of  aervlce  of  an 
original  notice: 

1.  The  positive  testimony  of  the  officer  that  be  never  made 
a  false  return. 

Z.  That  the  notice  and  copy  were  delivered  to  the  otncer 
with  the  addreeses  of  the  defendants  Indorsed  thereon,  and 
that  the  officer  went  to  that  address  to  make  aervlce.  Hc- 
Wllllama  v.  Robertaon,  180—281. 

Defendant  as  Resident  of  Oonntr- Serrlce  bj  PnhUcatlon.    Pub- 

4  llcatlon  service  on  a  defendant  who  ia  openly  a  resident  of 
the  county  where  action  la  brougbt,  ia  a  nullity.  Main  v. 
Kick,  180— EO. 

Service  by  Publication— AJBdavlt.     An  affidavit  tor  aervlce  by 

5  publication  which  falls  to  state  that  service  cannot  be  made 
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on  defendant,  ■'toiffiw  (his  tiale."  la  fattUy  defective.    (Sec. 
3534,  Code,  1897.)     Main  v.  Kick,  180—50. 

SAILKOADS. 

Liability  Attbn"dino  Operation. 

AcddantB   at   OromngB— NegUffviice— ETid«nce.     A    flniUng   of 

1  negligence  la  Juatlfled  from  evidence  that  an  Interurban  car 
was,  during  tbe  nighttime,  run  at  such  a  rate  of  speed  over 
a  publicly  ueed  and  obscured  croralng  tbat  the  car  was  not 
under  reasonable  noutrol,  and  that  aald  crossing  was  one 
cuHtomarlty  uaed  tor  tbe  taking  on  and  discharge  or  passen- 
gers.    Freldll  v.  Davenport  &  Muscatine  R.  Co.,  180 — 387. 

AccldeaW    «t    OroailiigB — NagUgenc* — EritUnce.      Bvldem^    re- 

2  viewed,  and  held  to  present  a  inry  question:  (a)  Whether 
plaintiff,  Injured  on  a  crossing,  wss  guilty  of  contrlbutory 
negUgence;  and  (b)  whether  defendant  was  guUtr  of  neg- 
ligence In  operating  tbe  car  at  a  high  rate  of  speed.  Pon- 
tana  t.  Ft.  Dodge.  D.  M.  t  S.  R.  Co,,  180—1183. 

Injury  to  Animals — Double  Damages— ExcesslTe  Demand — EffecL 

3  Double  damages,  for  loss  of  stock  killed  or  Injured  by  a  rail- 
way company  by  reaetm  of  failure  to  fence  Its  track,  may 
not  be  recovered  when  claimant.  In  his  written  notice  of 
loss,  demands  damages  In  ezceas  of  the  fair  and  TtOMonablc 
value  of  the  stock  as  fluall;  determined  by  the  verdict  of 
tbe  Jury,  even  though  the  company  makes  no  tender  of  tbe 
actual  damages.  (Section  205G.  Code,  1897.)  So  held  where 
the  demand  was  for  t^OO  actual  damages  and  tbe  Jury  found 
the  same  to  be  fldO.  Pierce  v.  Chicago  ft  N.  W.  R.  Co.,  ISO 
-1385. 

REFORMATION  Or  INSTRUMENTS. 

I'kocekiiitjcjs  and  Rkubf. 

Bvldence — Wal^t  and  Bnfflctencjr.    Reformation  of  instruments 

1     Is  granted  only  when  the  evidence  Justifying  sucb  refonna- 

lion  Is  clear,  satisfactory,  conclusive,  and  practically  beyoad 

a  reasonable  doubt.     Evidence  held   Inauffldent.     Dare   t. 

Foy,  180—1156. 
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UlBtiA«  And  Fiud.    Evidence  reviewed,  and  held  wholly  innuf- 
2    flcl«nt  to  show  eltber  fraud  or  mistake  In  tha  InBertlon  of  a. 
warranty  clause  In  a  policy  of  Inaurance.    Cubbage  v.  Stand- 
aril  Fire  Ina.  Co.,  180—192. 

RESTRAINT  07  TRADE.      See     Contracts,     6;     Trade 

MARKS  AND  TRADENAMES. 

SALES. 

Construction  op  Contract. 

Delivery — Intent — Conduct  of  Parties,  etc.    Evidence,  conslsttng 

1  of  writings  and  course  of  conduct  of  the  parties,  reviewed. 
and  held  not  to  show  delivery  of  property  to  the  purchaser. 
Kabriek  v-  Case  Threshing  Mach.  Co.,  180—598. 

Modification  or  Rkscission  ov  Contract. 

Acceptance — Acts  of  Ownership— Effect.    Acts  of  ownership,  ex- 

2  ercfsed  by  the  purchaser  In  ignorance  that  the  property 
would  not  be  delivered  to  him,  are  no  obstacle  in  the  way 
o(  rescission,  and  recovery  of  the  price  paid.  Kabriek  v. 
Case  Threshing  Mach.  Co..  180—698, 

Performance  of  Contract. 

Inspection  Prlrar  to  Payment— Aanimptlon  of  Dominion  over  Prop- 

3  erty.  Full  inspection  by  vendee  of  property,  prior  to  pay- 
ing therefor,  as  contemplated  by  an  executory  contract  of 
sale  of  property  by  description,  followed  by  asauraptloa  of 
full  dominion  thereover  by  vendee,  relieves  the  vendor  of 
all  responsibility  as  to  the  goodness,  fltaeea,  or  quality  of 
the  property.  Hoopes  A  Sons  v.  F.  H.  Simpson  Fruit  Co., 
180—833. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 


0nlawfnl  Demand  tat  Tuition— Bmiedy.    Relief  from  an  unlaw- 
ful demand  tor  tuition  based  on  an  erroneous  finding  by 
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Schools  and  Scnoor.  Districts  Contd.  to  Spicihc  Pib»o»mamc» 

tbe  school  board  tbat  the  pupil  la  a  nonresident,  must  be 
reached  by  an  appeal  to  the  county  superintendent,  etc  It 
BBld  demand  Is  accompanied  by  an  order  for  the  expulsion 
o(  tbe  pupil  it  the  tuition  be  not  paid,  injunction  will  lie, 
especially  where  a  money  demand  exists  for  tbe  return 
of  tuition  paid  under  protest.  (Sec.  S21S.  Code,  189T.> 
Hume  T.  Independent  School  Dist,  180 — 1233. 

SELF-DErENSE.     See  Homicide,  i,  7. 

SOLDIERS'  PREFERENGE  ACT. 

DlSCHABOB. 

BttlncUon  of  SalaiT— AbcOition  of  Position—Bad  Faltb—EQect 

1  One  entitled  to  a  preference  In  appointment  or  employment 
under  the  Soldiers'  Preference  Act  may  be  legally  deprived 
of  his  position  (a)  by  a  reduction  in  salary  or  (b)  by  the 
abolition  of  the  poattion,  provided  tuch  reduction  or  aboli- 
tion it  not  made  with  the  intent  to  bring  about  the  di*- 
charge  of  the  incumbent.  (Sec.  X05<>-al6,  Code  Supple- 
ment, 1913.)     Babcock  v.  City  of  Dea  Moines,  180—1130. 

Abolition  of  Office— Bad  Faith— -Bnrdm  of  Proof.     One  entitled 

2  to  a  preference  under  the  Soldiers'  Preference  Act,  and  suf- 
fering a  discharge  by  reason  of  tbe  abolition  of  the  poelllon 
held  by  him,  has  the  burden  to  show  that  such  abolition  was 
In  bad  faltb,— that  is,  with  the  intent  to  bring  about  his 
discharge.    Babcock  v.  City  of  Des  Moines,  ISO — 1120. 

SPECIFIC  PERFORMANCE. 

Contracts  Enforceable. 

Weakness  of  Wnd — Inadequate  Oonalderatlou.  Mere  weakness 
1  of  mind,  unaccompanied  by  Inequitable  Incidents,  is  insuffi- 
cient to  defeat  the  enforcement  of  an  executory  contract  of 
sale,  when  such  person  has  sufflcient  Intelligence  to  under^ 
stand  the  nature  of  the  transaction  and  is  left  to  act-on  Us 
own  free  will.  Held,  contract  enforceable,  though  tbe  one 
objecting  was  quite  aged,  was  very  eccentric,  waa,  to  some 
extent,  afflicted  with  senile  dementia  and  arteriosclerosis. 
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though  the  payments  were  long  extended,  and  thoush  the 
land  was  undersold,  In  some  small  degree.  Mitchell  v. 
Hutch,  180— 12S1. 

Non-Dlscntlon  to  Deny  Belief.    A  definite,  written  contract  for 

2  the  sale  of  lands,  on  a  valuable  and  adequate  consideration. 
free  from  fraud,  and  which  may  be  enforced  without  hard- 
ship on  either  party,  leaves  a  court  of  equity  with  no  dla- 
cretton  to  deny  specific  performance.  Mitchell  r.  Mutch, 
■  180—1281. 

PROCEBDINCa  AND   BELIBr. 

Defects  In  Tltl»— WalTer  by  FUlntUI.    One  may  sot  defeftt  ape- 

3  clflc  perfonnance  by  pleading  In  defense  that  which  slaln- 
titf  waives.  So  held  where  defendant  pleaded  that  he  had 
rented  the  land  and  could  not  deliver  free  possession  as 
agreed.     Mitchell  t.  Hutch,  180—1281. 


CoweTBUCTlON. 

Police  Begulatlon — AppUcatlon  to  Prior  Oonstenetl<»L    A  statute 
1    requiring  insulation  or  other  guards  for  electric  light  and 
power  wires  applies,  In  the  abaence  of  provisions  to  the  con- 
trary, to  lines  erected  prior  to  the  enactment  of  the  statute. 
Toney  v.  InUrsUte  Power  Co..  ISO— 13G2. 

Courts  may  not  Add  ConditlODs.    Principle  reoognized  that,  when 
a    the  statute  makes  specific  enumeration  of  the  conditions 
governing  a  subject  matter,  the  courts  may  not  Impose  addi- 
tional conditions.    Carter  t.  City  Cotincll  of  Council  BInSa, 
180—227. 

Connection  of  Words.    Principle  rrcogntsed  that,  In  the  construo> 
3    Uon  of  words  and  phrases,  very  much  depends  on  the  con> 
nectlon  In  which  the  same  are  used.    Rolfs  v.  Mulllns,  180 
—472. 
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Secret  Suretlee  aot  Entitled  to  Subrogatloti,  A  secret  surety  in 
a  note  and  mortgage  securing  the  same  Ib  not  entitled  to 
BUbrogatlon  to  the  prejudice  ot  subsequent  mortgaseea  with- 
out notice  of  such  secret  relation.  (Sees.  3779,  3966,  3967, 
Code.  1897.)     Clark  Bros.  v.  Wataon,  180—721. 

TAXATION. 

T.\X   'I'lTl-ES. 

Tax  Doed — Insufficient  Notice  to  Eedeom— Effect  A  tax  de«d  is- 
sued on  Ineufflcient  notice  ot  expiration  of  rigbt  of  redemp- 
tion is  a  nullity,  redemption  having  been  made  aubsequent 
to  the  Issuance  of  tbe  deed.    Main  v.  Kick,  ISO — 60. 

TELEGRAPHS  AND  TELEPHONES. 

CONSTBUCriON    AND   MAINTENANCE. 

Discomniodlng  Public— AuthorUatlon  X^  Ott?.  Telephone  guy 
wires  BO  constructed  aa  to  discommode  the  public.  In  vio- 
lation of  Sec.  2159,  Code.  1897,  are  actionable  nuisances, 
even  though  erected  under  the  license  or  permieaion  of  the 
municipality,    Krlckaon  v.  Town  of  Manson,  180—878. 

TENANCY  IN  COMMON. 

MiTUAL  KiGUTs,  Duties,  Etc. 

Hmrtgagee  not  Cotenant.  A  mortgagee  of  the  Interest  of  one 
]  tenant  In  common  does  not  become  a  tenant  in  common  with 
tbe  others.  It  follows  that  such  mortgagee  Is  not  bound  by 
and  not  required  to  take  notice  ot  secret  equities  existing 
In  favor  of  another  cotenant.  Clark  Bros.  v.  Watson,  ISO 
-721. 
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TcNANCT  IN  Common  Contlniird         to  Tki.ii, 

Cwtrlbatlon.    Th«  rtetit  of  one  tenant  In  cmnmon  to  demand 

2  contribution  on  account  of  mortgage  ll«ns  on  the  common 
proparty,  arteeB  only  after  payment  bas  actually  been  made. 
EeM,  in  case  at  bar,  that  contribution  was,  In  effect,  grant- 
ed by  requirlDg  each  undivided  rractlonal  part  of  the  land 
to  b«  sold  for  Its  fractional  part  of  the  mortsaM^-  Clark 
BroB.  V.  Watmn.  ISO— 721. 

Sale  of  Allqaot  Part  of  DtadlTldAd  PropcrtT'     Principle  recog- 

3  nlzed  that  a  cotenant,  prior  to  some  form  of  partltloD,  may 
not,  as  against  his  c^tenants,  sell  any  definite  aliquot  part 
of  the  premisea.  Waterloo,  C.  F.  &  N.  R.  Co.  v.  Harris,  180 
— 1«. 

TSADE.MAKKS  AND  TBADElNAMES. 

UxPAiR  Competition. 

Sals  of  Business — Oonttnuanee  at  N«w  Location.  The  gist  of 
"unfair  competition"  Is  that  the  guilty  party  is  expressly 
or  impliedly  representing  that  bis  product  is  In  fact  the 
product  of  another;  therefore,  one  who  has  sold  ble  busi- 
ness, good  will,  catalogues,  etc.,  employed  therein.  wlthAut 
restraint  In  bis  future  activity  in  the  same  line  of  bualnesa. 
Is  not  guilty  of  unfair  competition  by  operating  In  a  new 
location  a  teparate,  netc,  and  independent  bueinsBB,  identi- 
cal tn  nature  with  the  one  sold,  and  by  operating  said  buai- 
nens  by  means,  in  part,  of  catalogues  and  clrculais  intention- 
ally similar  in  design  to  thote  sold,  especially  when  there 
was  a  time  limit  on  the  purchaser's  right  to  use  said  cata- 
logues, etc.,  and  said  time  limit  had  expired.  Dare  v.  Foy, 
180—1156. 

TBANSACTIONS  WITH  DECEASED,  ETO.  See  Witnf.8kg». 

'  TRIAL.     See  Homicide. 

Reception  of  Evidence. 

Klght  to  Object— WbItbt  and  EstoppeL    Permitting  testimony  of 
1    an  alleged  fact  to  be  given  by  one  or  more  wttneasee.  Kith- 
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out  obieetion  of  any  kind,  worlu  an  estoppel  to  insiat  tbat 
proof  by  otber  competent  wltneuee  to  tlie  Bame  fact  la  Im- 
matMrUl  or  liKomp«teiiL  Stntaman  t.  Dea  Blolnee  C.  R.  Co., 
lg»-624. 

OlijMtloiia — Snttdancy.    Principle  recogalced  that  a  general  ob- 
2    Jectiou  to  teatlmoD7  la  properly  OTCrniled  when  the  teatl- 
mooy    la   competent   for   any   purpoae.      Stutaman    t.   Dea 
Holnea  C.  R.  Co.,  ISO— Bii. 


of  OoDTt.    Pending  a  motion  for  a  directed  verdict  at 
S    the  close  of  plalntlfl'a  evidence,  the  court  may  allow  plaln- 
tlO  to  reopen  hia  caae  for  further  teatlmony.     Dobstm  v. 
City  of  Waterloo,  180—199. 

QuesttcHu  FalUnf  to  Disclose  Proposed  Evldetice.  When  the  form 
4  of  a  question  does  not  disclose  (a)  what  the  answer  would 
have  been,  or  (b)  whether  Ita  exclusion  waa  prejudicial, 
counsel  must  disclose  what  tact  he  desires  or  expects  to 
prove,  in  order  to  render  the  objection  to  Ita  exclusion  re- 
viewable.   Qlendy  v.  National  Trav.  Ben.  Amu.,  180—57!. 


Irtfltlmate  Difereneea.    Principle  TecoKnlxed  that  counsel  In  mr- 

5  gnment  haa  the  right  to  draw  any  legitimate  inference  from 
tba  teatlmony  and  base  argument  thereon.  State  v.  Qindlce, 
180—690. 

Takinq  Case  oh  Question  From  Jury. 

Directed  Verdict — Conflict  of  Evidenc»— Aastgnnients.    When  the 

6  evidence  on  a  disputed  question  of  fact  Is  such  as  wonld 
support  either  one  of  opposite  contentions,  a  Jury  question 
necessarily  results.  Bartemeier  v.  Central  F.  Ins.  Co.,  ISO 
—364. 

InferenUal  Wlthdiawal  of  Unsupported  Issae— EtTect.    A  whollT 

7  unsupported  Issue  should  be  unequivocally  withdrawn  from 
(he  Jury.  An  infereiUial  withdrawal  may  not  be  suSlcient, 
especially  wh6n  the  party  adverse  to  the  issue  requests  a 
specific  withdrswal.    Anfenson  v.  Banks,  180—1066. 
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HootUa  Motions  for  Dlroctad  Twdlct— BSeot.    A  disputed  qaet- 

8  tloQ  of  fact  need  not  be  aubmltted  to  the  Jury,  when  ooungel, 
even  Impliedly,  consents  to  a  full  &nd  flnal  disposition  of 
tbe  cause  by  tlie  court,  so  held  where,  In  a  case  presentinE 
disputed  queettoDs  of  fact,  both  plaintiff  and  defendant 
moved  for  directed  verdict,  where  the  court  then  openly  aa- 
Bumed  tbe  matter  to  be  before  him  for  full  decision,  ani> 
where  complainant  did  not  aalc  that  any  Issue  be  submit 
ted  (o  the  Jury.  Murray  v.  Brotherhood  of  Am.  Tsomen, 
180— S26. 

DtncUd  Twdlcb— OremiUiig  Hotioo— Sight  to  Ohsjige  Baling. 

9  The  overmllng  of.  defendant's  motion  for  a  directed  verdict 
at  the  close  of  plaintiff's  evidence  Is  no  obstacle  to  sustain- 
ing the  same  motion  at  the  close  of  defendant's  evidence, 
when,  at  a  matter  of  fact,  plaintifTi  evidence  hat  at  no  time 
been  titfficient  to  pretent  a  jvry  Question.  Qlendy  v.  Nation- 
al Trav.  Ben.  Assn.,  180— E72. 

DlrecUmi  of  Vardlct— Overcoming  Frima-Facle  Case.     Principle 

10  recognized  that  seldom  may  a  defense  be  made  so  complete 
and  impregnable  as  to  overcome,  as  a  matter  of  law,  an  al- 
ready prlma-tacle  made  case  for  recovery.  Hanley  v.  Fi- 
delity ft  Cas.  Co..  ISO— S05. 

Instructions  to  Jury. 

novlnce  of  Oonrt  and  Jnrr — Jiir7  Detomiinlng  Hatarlallty  of 

11  Facta.  An  Instruction  which  permits  a  Jury  to  determine 
the  materiality  of  the  facts  assumed  in  a  hypothetical  ques- 
tion, preliminary  to  determining  the  value  of  the  opinion 
expreeosd  thereon.  Is  prejudicial  error.  Ingwersen  t.  Carr 
t  Bronnon,  180 — 988 :  Hanley  v.  Fidelity  A  Cas.  Co.,  180 — SOS. 

Province  of  Oourt  and  Jury— Assumption  of  Fact.     Tbe  court 

12  may  well  assume  as  true  a  fact  testified  to  by  both  plalntlfT 
and  defendant.     Dunning  v.  Burt,  180 — 754. 

Implied  License  to  Consider  bicompetent  Testlmonr-  tnstruc- 
IS  tions  which  limit  the  inrompctency  of  testimony  (which  Is 
Incompetent  on  both  of  two  Issues)  to  one  issue  only,  may 
be  prejudicially  erroneous,  because  Impliedly  leading  the 
Jury  to  infer  that  such  testimony  Is  competent  on  the  r» 
maining  issue.    Anfenson  v.  Banks.  180 — 1066. 
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Ooma  Bnt  not  Ei^dt— Walvw.  If  an  tnBtructlon  U  correct 
.14  u  [ar  as  It  goee,  ttiougb  not  as  explicit  as  desired,  request 
must  be  made  for  the  more  explicit  Instruction,  or  tbe  rtel>t 
thereto,  if  it  exists,  will  be  waived.  Bspeclally  Is  this  ime 
when  the  instruction  given  is  fully  as  explicit  as  the  plead- 
InBB.    Dunning  v.  Burt,  180—754. 

FsUue  to  Deflne  Fnod.  Failure  to  define  fraud  anil  to  state  tbe 
16  elements  thereof  Is  not  reversible  error  when  ttao  Instruc- 
tions clearly  and  accurately  stated  the  law  applicable  to  tbe 
facts;  and  this  ta  true  though  complainant  objected  to  said 
omlssloa  but  pre»ented  no  nutruction  covering  the  point. 
Cedar  Rapids  Nat  Bank  t.  Weber,  180—966. 

Oantlonsr?— Lira Itlng  Fnipose  of  Testtmonj'    Error  does  not  nee- 

16  essarlly  follow  a  refusal  to  caution  the'  Jury  as  to  the  pur- 
pose for  which  certain  evidence  was  received.  It  will  ordi- 
narily be  presumed  that  tht*  Jury  coustdered  tbe  testimony 
for  the  pTofessed  purpose  for  which  it  was  offered,  and  for 
no  other  purpose.    Hanley  v.  Fidelity  &  Cas.  Co.,  180 — 805. 

Admitted  Ooonteiclalm.     A  charge  which,  throughout,  treats  ■ 
IT    counterclaim   as  admitted.  Is  not  Insufficient  because  the 
court  did  not  tell  the  Jury  that  It  was  admitted  ia  tbe  plead- 
ing.   Johnson  v,  Buckley,  180—439. 

ArgnmeaitfttlTe    InstnictiOBS.      Argumentative    lastructionB    are 
18    properly  refused.     Stutsman  v.  Des  Moines  C.  R.  Co.,  180 


Oomtractlo&  as  %  WLole.    The  law  Is  not  so  simple  that  all  of 
IS    it  can  be  stated  in  any  one  sentence  or  paragraph,    Rose  v. 
City  of  Fort  Dodge,  180 — 331. 

AnUcablUt7  to  Pleadings  and  Evidence.     Instructions  sot  ap- 

20  plicable  to  the  pleadings  and  evidence  are  properly  refused. 
StuUman  v.  Dee  Moines  C.  R.  Co.,  ISO— 5Z4;  Ablaon  v.  High 
Bridge  Coal  Co.,  180—302. 

Applicability- Pwapbrasing  AUegattons  of  Negaicmee.    It  Is  not 

21  error  for  tbe  court  in  Its  instructions  to  paraphrsse  the  al- 
legations of  tbe  petition.  Roee  v.  City  of  Fort  Dodge,  180 
—SSL 


Trial  CoDttnufd 

B«qawM  OUterwlae  Ooversd.    Error  may  not  be  based  on  tbe  re- 
22    fusal  to  give  Instructfons  which  are  otherwise  Bubstantlally  ^ 
covered  by  the  court's  charge.     Schultz  v.  Starr,  180 — 1319. 

Objections  and  Ezcaptlons— Fallnro  to  Enter.    Failure  to  except. 

£3  within  three  days,  to  a  ruling  on  a  motioo,  worka  a  com- 
plete waiver  of  all  objections  to  such  ruling.  (Sec.  8749, 
Code,  1897.)     Duffy  v.  Hardy  Auto  Co.,  ISO— 745. 

Objectloiu — Waiver.  Failure  to  object  to  Inat ructions  when 
24  given,  eapeclally  when  counael's  attention  waa.  by  opposing 
counsel,  specially  drawn  to  the  Instruction  In  question.  Is  a 
complete  waiver  of  objection  thereto.  (Sec  3705-a,  Code 
Supplement,  1913,  now  repealed.)  Freidll  v.  Davenport  ft 
Muscatine  R.  Co..  180—387;  Schulti!  v.  Starr,  180—1319. 

Uklibekitions  of  Jury. 

of  EzUUU.  Bxhlblte  need  not  be  sent  to  the  jitiT 
room.  In  the  absence  of  a  request  for  such  action,  especially 
where  the  court,  upon  admitting  them  In  evidence,  stated 
that  they  would  not  be  sent  out  with  the  Jury,  and  counsel, 
by  silence,  acquiesced.  (Sec  3717,  Code,  1897.)  Parnham 
V.  Weeks,  180—849. 


Special  Interrogatories— Non-SubmlSBlon  to  Oonnsd.    apeclat  in- 

26  terrogatorlee  properly  snbmltted  to  the  Jury  by  tbe  court  on 
it»  own  motion  need  not  be  first  submitted  to  counsel  for 
one  or  the  parties,  even  though  counsel  for  the  other  party 
had  asked  submission  of  tubatanttaltv  the  same  Interroga- 
tories as  given  by  tho  court  (Sec.  3727,  Code,  1897.)  Lld- 
dle  V.   Salter,   180—840. 

18,000.    Verdict  for  S8,GO0,  for  serious  and  permanent  injuries 

27  to  plaintiff's  nervous  system,  sustained.  Toney  v.  Interstate 
Power  Co.,  180—1383. 
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$6,000.    Verdict  of  f5.0O0  sustained.    Bose  v.  Cltr  of  Port  Dodge, 
,  29    180—331.     See  Soesbe  v.  Lines,  180—943. 


S2,G00.    Verdict  for  $2,500  In  action  for  slander  beld  excessive. 
30    MannlnE  v.  Meade,  ISO — 932. 


ItEfiUJ.TiNo  Trusts. 

Evidence — Admissions.  Admlfsloas  by  one  whose  estate  Is 
sought  to  be  charged  with  a  resultlnf  trust,  tending  to 
show  that  he  bo  held  the  property  In  question,  are  mani- 
festly competent.    In  re  Estate  of  Hoyt,  180 — 12&0. 

VENDOR  AND  PUSOHASEB. 

MODIt'ICATlON  OR  HeSCIBSION  OF  CONTRACT. 

Fraud — Diligence.    The  right  to  rescind  a  sale  or  exchange  may 
1    be  precluded  by  lack  of  diligence  In  asserting  the  rlght- 
Brechwald  v.  Small,  180—22. 


Foffsltnte  of  Oontnct-^Iatloe,  -etc.    Record  reviewed,  and  held 
2    to  Justify  the  forfeiture,  under  SecHon  4299,  Ck>dew  IS97,  of 
a  contract  of  sale  of  real  estate.    Bucban  v.  Oerman  Amer- 
ican Land  Co.,  180—911. 


Pkkformakce  of  Contract. 

Title  and  EstaU  of  Tendor- UarketaUe  Title.  A  UUe  which  is 
3  good  as  a  matter  of  late  Is  not  rendered  unmarketable  by 
the  possibility  that  vexatious  litigation  might  be  Instituted 
in  relation  thereto,  nor  by  the  fact  that  attorneys  had  ad- 
vised against  accepting  the  land  aa  securitr  for  a  loan. 
Bucban  v.  German  American  Land  Co..  180 — 911. 
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OFyiCB  OR  Ahhncy. 

TnTflUng  SalMmuL  An  action  growing  out  of  %  sale  ol  m&- 
1  cblnery  may  be  brought  tn  tbe  count;  where  It  was  con- 
aummated  by  defendant'!  duly  authorized  traTellng  agent, 
especially  when  the  agent  resided  tn  said  county  and  the 
noteit  were  made  payable  In  said  county.  (Sec.  3600,  Code, 
1S97.)     Kabrlck  v.  Caae  Threshing  Mach.  Co.,  180—698. 


Chanok  of  Vbnub. 

Superior  Oonrta — Nonresident  Defendant.  An  action  by  a  city 
2  to  enjoin  a  threatened  Tiolatlon  of  a  city  ordinance  la  not 
an  action  "for  the  violation  of  a  city  ordinance,"  within  the 
meaning  of  Section  2S0,  Code  Supplement,  1913.  It  followa 
that.  In  an  action  In  the  superior  court  for  such  threatened 
violation,  s  nonresident  defendant  haa  an  arbitrary  right 
to  a  change  of  venue  to  the  district  court,  under  Section  £61. 
Code  Supplement,  1913.  Com  Belt  Tel.  Co.  v.  Superior 
Court  of  (Mwein,  180  -9S6. 


CONCBALBD  WbAPONB. 

BTldene»— SnSctenejr.  Evidence  reviewed,  and  held  aufflclent 
to  Bustain  a  conviction  for  carrying  concealed  weaponc 
State  V.  Powers,  180—693. 


TB8TAMBNTAKY   POWEB. 

DofeaMlile  Fee.     A  teattttor  may  devise  an  estate  tn  fee,  and 

1    may.  Immediately  In  connection  therewith,  provide  for  the 

destruction  of  such  estate  and  tbe  passing  ot  the  same  to  a 

dtflerent  devleee  on   the   happening  of  a  specified   event. 

Guilford  V.  Gardner,  180—1210. 
Vol.  180  U.— 94 
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VII.LS  Continued 
Tbstauentary  Capacity. 

NoDoxpert  Opinion — Trivial  Fkcts.  Nonexpert  opinions  as  to 
2  the  sanity  of  testator,  though  in  part  based  on  apparently 
trivial  circumstancea,  may  be  sufficient  to  create  a  Jury 
question  on  the  issue  of  mental  comi)etency.  when  aided  by 
the  /act  that  testatrix  was  feeble,  waa  an  epileptic,  was  af- 
nicted  with  hysteria,  and  had.  by  ber  conduct,  manifested 
iDBblUty  to  keep  control  of  her  property.  Liddle  t.  Salter, 
ISO— 840. 

Contract  to  Devjsk.  Etc. 

ETldance.     Evidence  reviewed,  and  held  sufficient  to  establish 
S    the  making  of  a  contract  between  a  brother  and  sister  by 
which  all  property  accumulated  by  the  brother  should  be- 
long to  the  Bister  on  the  death  of  the  brother.    Francis  v. 
FYancis,  180—1191. 

Undue  Influence, 

legatee-draughtsman — Fienunptlon    and    Burden    of    Proof.     A 

4  legatee-draughtsman,  even  though  holding  confidential  re- 
lations with  testator  at  the  time  of  the  drawing  and  execu- 
tion of  the  will,  does  not  have  the  burden  of  proof  to  show 
that  he  did  not  secure  his  legacy  by  the  exercise  of  undue 
Influence.  Legatee-draughtsmanship  does  not.  ipao  facto. 
create  a  presumption  of  law  that  the  legacy  was  obtained  by 
undue  influence.  Graham  v.  Courtrlght,  180 — 394;  Liddle 
V.  Salter,  180— 84fl. 

Evidence.    Direct  evidence  of  undue  Influence  Is  not  necessary. 

5  The  condition  of  decedent's  mind,  the  Inequalities  of  the 
will,  the  lack  of  obligation  of  deceased  to  the  principal 
devisee,  the  former  strained  relations  between  the  testator 
and  devisee,  the  precipitate  way  In  which  the  devisee  se- 
cured control  of  testator's  property,  and  other  like  and  at- 
tending circumstances,  may  amply  present  a  Jury  question 
on  the  Issue  o(  undue  Influence.    Uddle  v.  Salter,  180—840. 

Evidence — Acts   and  Statements  by  One   of  Several  Devisees. 

6  Statements  made  and  things  done  In  the  presence  of  a  de- 
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ceawd  testator,  prior  to  tbe  execution  o(  a  will  or  sliortl)' 
thereafter,  by  one  who  wsa  a  devisee  under  the  will,  and  who 
was  accused  of  harlng  exercised  undue  Influence  over  tes- 
tator In  the  execution  of  testator's  will,  and  tending  to  show 
dominance  over  testator  or  a  deelre  to  p«revade  testator 
with  i-eference  to  the  disposition  of  his  property,  are  admis- 
Bible  even  though  the  one  maklnK  the  statements  or  doing 
the  things  Is  only  one  of  teveral  devisees  under  the  will. 
Liddle  V.  Salter.  18fl— 840. 

BTldonM— Da<^araticns  of  TMUtor.  Declarations  of  teaUtor 
7  subsequent  to  the  execution  of  a  will  may  be  admissible'  as 
showing  bis  condition  of  mind,  but  not  a*  tubttantive  evi- 
dence that  undue  Influence  had  actually  been  exerdied  over  ■ 
testator  in  the  execution  of  tKe  will.  Graham  v.  Courtrlght, 
ISO— 3B4. 

O&nfnalng  Ckmtrolllng  Ad  Non-controUlng  Blauents.     Instruc- 

S    tlons  on  an  Issue  of  undue  Influence  which  ao  confuse  con- 

trolling  and  non-controUlns  elements  as  to  render  the  in- 

structlons  misleading  and  difficult  of  analysis,  are  wholly 

bad,  and  constitute  error.    Liddle  v.  SaltN*.  180 — 840. 


VlgbX  of  Executor  to  Oblect  Executors  and  trustees  tinder  a 
9  will  may  not  object  to  a  decree  setting  aside  a  will,  on  the 
ground  of  the  mental  incompetency  of  the  testator,  a^ter  due 
hearing  to  the  court,  simply  because  some  of  the  devisees 
were  then  Insane  and  assumed  to  consent  to  such  decree. 
Stetten  v.  Berend.  190—127, 

CONSTBL'CTION. 

Practical  Oonstmetlon  b7  Devlaees.     The  practical  and  reaaon- 

10  able  construction  of  a  will  by  devisees  Is  quite  slgnlBcant 
o(  the  true  meaning  of  said  will.    Qulltord  v.  Gardner,  180 

—1210. 

Dntr  to  HanaonlM  All  PiorlaloiiB — When  Oodldl  OontrolUng. 

11  All  provisions  of  a  will  must,  if  possible,  be  harmonized, 
and  if  not  posalble,  then  the  provisions  of  a  codicil,  being 
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tbe  lut  ezpreBslon  of  t«8tator'B  wish,  must  be  tollowed  Id 
preference  to  the  proTlelouB  of  the  will  proper.  So  held 
where  the  will  devised  a  life  eat«te  to  children  with  re- 
mulnder  over  to  the  descendantB  of  the  children,  while  a 
codicil  devleed  the  eatete  in  fee  "to  children  and  tbelr 
helra."     Steffen  v.  Berend,  180 — 127. 


OondlUoBB — "Dying  Wltbont  lame."    It  Is  not  within  the  prop- 

12  er  power  of  the  court  to  place  a  strained  itmttation  upon 
plain,  definite  and  unambiguous  clauses  of  a  will.  So  held 
under  a  will  wherein  testator  provided  tliat  a  derlse  sliould 

•  be  defeated  "if  he  (devisee)  tfeould  die  without  living  it- 

tue,''  and  the  court  refused  to  hold  that  such  condition  was 
Itraited  to  the  death  of  the  devisee  during  the  lifetiiHf  of 
teitator.    Guilford  v.  Gardner,  180—1210. 

Words  of  Snbstitntlon.    Principle  recognized  that  a  testator  umj 

13  devise  a  fee,  and  in  connection  therewith  validly  provide 
that,  on  the  happening  or  not  happening  of  a  specified 
event,  said  devise  shall  be  defeated  or  terminated,  and  some 
other  devisee  shall  be  substituted  In  Iteu  of  the  first  devisee. 
Guilford  V.  Gardner.  180—1810. 

Conditional  re^Fower  to  841— Efieet.    A  devise  which,  by  its 

14  terms,  1b  a  conditional  fee,  is  not  necessarily  converted  Into 
an  abtoliite  fee  by  added  provisions  which,  directly  or  in- 
directly, Invest  tbe  devisee  with  power  to  sell  snd  convey. 
Guilford  V.  Gardner.  180—1310. 

QnaUfled  or  Defeaalble  Foes— Bole  of  ConstmeUon.  The  partial- 
is Ity  of  the  law  tor  vetted  or  abaolute  estates  Is  a  rule  of  con- 
struction only,  and  wholly  Inapplicable  when  the  testator 
has  clearly  and  unequivocally  provided  that  a  devise  in  fee 
shall  be  defeated  "if  devisee  die  without  iMsve  Xiving."  Guil- 
ford V.  Gardner,  180—1210. 

Natnre  of  Estate  Created— Umltatlon  Bepngnant  to  Fee.    A  clear 

15  devise  of  a  conditional  or  defeaaibJe  fee  may  not  be  defeated 
by  invoking  the  principle  that  a  testator  may  not  mahe  two 
Inoonslstent  or  repugnant  devises;  tor  instance,  an  ahwlnte 
devise  In  fee  and  a  subsequent  devise  repugnant  thereto. 
GnlKord  v.  Gardner,  180—1210. 


IsDBX,  Vou  180.  1493 

Wii.T^  Continued 

BaUte  OTMUd— Obllffttion  of  DotIbm  to  Pay  Aiu)tbw--aKinlah- 

17  mant.  A  will  Impoalog  oa  a  devisee  an  obUsatlon  to  jwf 
to  his  father  so  much  of  a  stated  sum  as  the  father  "mar 
demand"  or  "may  be  pleased  to  demand"  each  vmit  durtng 
the  lifetime  ol  the  father,  creates  no  debt,  and  consequently 
no  opening  tor  a  garnlabment,  until  the  father  makes  a  de- 
mand; and,  should  no  demand  be  made  during  any  stated 
year,  the  right  to  make  demand  for  Huch  lapsed  year  Is  lost 
Ober  T.  Se^mlller,  180—462. 

Rights  and  LiABiLiTtBa  of  Dkviskes,  Etc. 

Attempt  to  Disinherit  Husband— Bight  to  Compel  Election.     A 

18  surviving  husband  who  has  been  wholly  tpnoredbr  the  wife 
In  tbe  execution  of  her  will,  equally  with  a  aurvlvlng  hus- 
band who  has  been  made  a  Gubstantfal  devisee  under  hie 
wife's  win,  may  be  put  to  a  gtatutoty  election  whether  he 
will  consent  to  the  will,  and  thereby  lose  all  tuterest  In  the 
wife's  estate,  or  whether  he  will  take  his  distributive  one- 
third  share.  <Sec.  SSTfl,  Code  Supp..  1913.)  Watrons  v. 
Watrons.  180—884. 

Snrrlvlng  Spouse — Nature  of  Tested  Bights.    A  surviving  bus- 

19  band  who  has  been  wholly  ignored  by  tbe  wife  In  the  execu- 
tion of  her  will  does  not,  eo  fnttanll  upon  the  death  of  th^ 
wife,  become  veated,  by  operatloo  of  law,  with  a  distributive 
one-third  share  In  the  estate  of  the  wife,  subject  to  the  dl- 
veatlng  of  the  same  by  a  subsequent  election  by  the  hu»- 
band  to  submit  to  the  terms  of  the  will.  His  vested  right, 
in  such  case,  la  simply  to  choose  whether  he  will  abide  by 
the  will,  or  repudiate  it  and  take  his  statutory  distributive 
share.  (Sec.  3366,  Code,  1897.)  Watrons  v.  Watrous,  180 
—884. 

Win  and  PtotrlbntlTe  Shar*— Slectian— Acts  not  Oonstltntlng.    A 

20  surviving  husband  who  has  been  wholly  Ignored  by  his 
deceased  wlte  In  the  execution  of  ber  will  does  not  elect  to 
claim  a  distributive  one-third  share  lu  the  wife's  property 
fty  oontractiita  for  a  lieti  on  a  one-third  portUM  at  the  wife's 
property,  to  aecnre  a  debt  owed  by  him,  when  he.  In  truth 
and  In  fact,  never  intended  to  claim  said  distrlbntive  ahare 
tor  himself,  and  executed  said  contract  under  a  mlsunder 
standing  as  to  Its  etCect  on  the  settlement  of  the  wife's  ee- 
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tate.     (Sec.  3376,  Code  Supp.,  1913,)     Watrous  v.  Watrons, 
180—884. 

WITHESSES. 

COMPBTBNCT. 

Tniuactlotu  WltH  Decaaswt — Bordan  of  Pnof.    The  court  will 

1  not  preaume  that  certain  testlmoay  cODstltutea  or  Is  a  part 
of  a  personal  transaction  with  a  deceased  peroim,  within 
Section  4604,  Code,  1S9T.  Sucb  lact  muet  appear  from  the 
circumstances,  or  the  objecting  party  must  show  it  Fran- 
cis V.  Francis,  180—1191;  In  re  Estate  ot  Hoyt,  180 — 1250. 

Tnuiaactlons  witb  Deceased.    A  question  which  does  not  Itsell 

2  reveal  the  fact  that  it  calls  for  transactions  with  a  deceased, 
should  not  be  excluded  unless  the  objector  shows  such  to  be 
the  fact.    Meblisch  v.  Mable.  180—450. 

Tiansactlons  with  D«eeas«l~Opeiil£g  Dooi  to  IntOMtsd  WttuesL 

3  Testimony  by  a  witness  other  than  an  adminittrntor,  etc.. 
as  to  a  transaction  with  the  deceased,  though  Introduced  on 
behalf  of  the  administrator,  does  not  open  the  door  to  an 
Interested  witness,  otherwise  Incompetent,  to  testify  to  tbe 
same  tranBactl<Hi.  (See  Sec.  4604,  Code,  1S9T.I  MebMscb 
V.  Msble,  180—450. 

Tmuactlon  with  Deceased— Inferable  Fact&     Coacedfng,  argu- 

4  endo,  that  one  lnaompet«nt  to  testify  to  a  personal  transac- 
tion or  communication  with  a  deceased  la  competent  to  tes- 
tity  to  uouproblblted  facts,  from  which,  by  Inference,  other 
tacts  may  be  found,  even  though  the  fact  tonnd  by  infer- 
ence be  s  fact  to  which  the  witness  is  not  competent  to  tes- 
tify to  directly,  yet  such  principle  does  not  embrace  tbe 
rlgbt  of  such  witness  to  testify  to  the  co»tent»  of  an  itutm- 
ment  constituting  a  personal  communication  between  de- 
ceased and  said  witness.    Cbidester  v.  Harlan,  180 — 171. 

tetamMOm.  with  Daceassd— Sbowlng   of   Non-Psrtlc^atlon  I9 

6    Witness.     Conceding,   argvmda.   that,   when   an   Interested 

wltaesB.  wltbln  Section  4604,  Code,  1897,  Is  asked  to  detail 

a  conversation  had  In  the  presence  of  a  deceased,  it  should 
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be  first  affirmatively  shown  that  the  wltneBa  did  not  par- 
ticipate In  the  conversation,  yet  permitting  an  answer  with- 
out such  showing  is  non-prejudicial  when  the  answer  re- 
vealed the  fact  that  the  witness  did  not  participate.  Llddle 
V.  Salter,  180—840. 

Belatad  Oblectlon.    One  may  not  ambush  bis  opponent  by  wltb- 

6  holding  bis  objection  to  the  competency  of 'a  witness  un- 
til the  making  of  a  motion  for  a  directed  verdict  Franhe  v. 
Kelshelmer,  ISO— 251. 

Attoiney   and   Client — Oonfldentlal   OommunlcaUons.     Principle 

7  recognized  that  communlcatlooe  by  a  client  to  his  attorney 
are  not  privileged  unless  they  are  confidential,  Mltchdl  v. 
Mutch,  ISO— 1281. 


Leading  Question.    It  is  not  a  Icadmir  question  to  ask  a  witness: 

8  "Did  you  tell  them  you  had  settled  up  and  had  all  your 
money,  or  anything  of  that  kind?"  or.  "State  whether  or  not 
you  told  anybody  that  evening  that  you  had  settled."  Ueh- 
ilsch  V.  Mable,  180—450. 

Bebnttal — Iioadlns  QumUchis.    On  rebuttal,  to  disprove  the  mak- 

9  Ing  of  statements  attributed  to  the  witness  by  others.  It  is 
proper  to  put  tbe  question  in  a  direct  lorm,  to  wit:  "Did 
you  say  to  them  at  that  time  and  In  that  conversation 
that  you  had  settled  up?"  or,  "Did  you  tell  them  you  had  set- 
tled up  and  had  all  your  mnney,  or  anything  of  that  kind?" 
Mehllsch  V.  Mable.  180— 4E0. 

Iioadlng  and  Suggestive  QaestloB.    Ttie  question  "St&te  whether 

10  or  not  you  exercised  your  best  skill  and  knowledge  In  the 
treatment  of  this  case,"  Is  neither  leading  nor  suggestive. 
Ingwersen  v.  Carr  ft  Brannon,  180—988, 

Indefinite  Queations.    One  may  not  complain  of  the  exclusion  of 

11  a  question  Indefinite  in  fact,  when  he  failed  to  comply  with 
the  Implied  suggestion  of  the  court  that  the  question  be 
made  definite.    Srhultz  v.  SUrr,  180—1319. 
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Non-BeBponsiTe  Answer — Olijectlon.     Principle  recognlEed  that 
12    only  an  examining  party  mny  move  to  strike  a  non-reapoii' 
alve  angwer.    In  re  Estate  of  Hoyt,  180 — 1260. 

CR08S-Rx  *M!NATIOS. 

Discretion  of  Oenrt.     Principle  recognised  that,  on  appeal,  the 
18    discretion  of  the  trial  court  as  to  the  manner  and  extent  of 

crose-examlnatlon    will    rarely   be   overturned.     Schulti   v. 

Starr,  180—1319. 

Discretion  of  Govrt.    In  an  action  for  damages  caused  by  the  de- 

14  fectlve  condition  ot  a  aldewalk,  it  is  wltbin  the  dlacreUon  of 
the  court  to  permit  evidence  brought  out  on  croBs-ezamiiui- 
tlon  to  remain  in  the  record,  to  the  effect  that  a  certain  de- 
scribed defect  in  the  Bldewalk  "exists  at  this  time,"  the 

.  trial  being  a  year  after  the  injury.  Rose  v.  City  o(  Fort 
Dod£e,  180—381. 

Homicide.     Testimony  of  a  witness  (a)  that  he  arrived  at  the 

15  scene  of  a  shooting  Immediately  after  It  happMied,  (b)  that 
be  found  the  defendaiit  near  at  hand,  and  (c)  that  defend- 
ant did  not  want  him  (the  witness]  to  go  to  where  the  de- 
ceased was  until  more  help  arrived,  does  not  authoriie,  un- 
der the  claim  ot  cross-examination,  and  under  the  queatlon 
as  to  what  further  happened,  testimony  that  the  defendant 
said  "he  did  not  ttaiok  it  safe  to  go"  (that  ia,  to  the  place 
where  deceased  was).     SUte  v.  Towne,  180 — 339. 

Honrelerant  Matters.    Cross-examination  should  be  confined  to 

16  matters  relevant  to  the  matters  hr9ught  out  on  direct.  Bri- 
dence  reviewed,  and  Aeld,  certain  matters  were  properly 
excluded  as  not  proper  on  cross-examination.  Stutamaa  v. 
Des  Mofnes  C.  R.  Co^,  180 — 624. 

Impeachment. 

Contradictory  Statements.    Statements  by  a  witness  which,  when 

17  construed  in  the  light  ot  the  language  thereof  and  the  rec- 
ord pertaining  thereto,  would  not  Justify  the  Jury  In  finding 
that  the  witness  had  even  impliedly  denied  the  truth fulnen 


Index,  Vol.  ISO.  J4i)7 

WiTHcasBS  Continned  to  Wi>rk  Uio  Labor 

of  h«r  Story  as  a  witness,  are  nece«ssrlly  inadmissible  as 
ImiMachlng  evidence.     State  v.  Clark,  ISO — 477. 

OollatanJ  uid  Immstarlal  Hattws.  Witnesses  may  not  be  Im- 
18  peached  on  collateral  and  Immaterial  matters.  So  held  lit 
an  action  for  personal  Injury,  wliereln  It  was  sought  to 
show  that  the  Injured  party  had  stated  that  her  bugband 
was  drunk  at  the  time  of  the  Injury,  there  being  no  sub- 
BtantiTe  evidence  that  the  husband  was  drunk.  Stutsman  v. 
Des  Moines  C.  R.  Co.,  180 — 524. 
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Smith   V.   Hill 45  Vt.  90    1113 

Smith  T.  Hintrager 67  Iowa  109 328 

Smith  T.  Neabitt 2  C.  B.  285 475 

Smith  V.  Smith 160  Iowa  111 466 

Smith  V.  State  of  Alabama..     124  U.  S.  466  767 

Smith,  In  re  Bstate  of 165  Iowa  614   164,    904 

Smouse  V.  Iowa  S.  T.  M.  Assn.    US  Iowa  436    43 

Snodgrass  v    Smith   42  Colo.   60    (16  Am.  A   Bng. 

Ann,  Caa.  548) 409,    411 


Casbs  Cited.  1337 

Sollenbarger   v.    Incorporatsd 

Town  of  LlnevlUe 141  Iowa  203 ....G88,  S89.  590 

South  Covington  A  C.  St.  R. 

Oo.  V.  Plnan'i  Admx lEE  S.  W.  742  (Ky.) 778 

Southern  Exp.  Co.  V.  Caldwell      21  Wall.  (U.  S.)   2S4 782 

Southern  R.  Co.  t.  Bennett..       86  S.  B.  41S  (Qa.) 780 

Southern  R.  Co.  t.  Prescott.       36  Sup.  Ct.  Rep.  469 

772,779.784,  786 

Sonthwlck  V.  McQoTem 28  Iowa  633 1114 

Spada  V.  Penneylvanhi  R.  Co.      92  Atl.  879  <N.  J.) 789 

Sparr  V.  United  States 15  Sup.  Ct.  Rep.  273 490 

Spauldlng  v.  Laybonrn 164  Iowa  277    1227 

Specbt  V.  Spanganherg 70  Iowa  488 880 

Sp«Dce  V.  Southern  R.  Co S5  S.  E.  1068  <S.  C.) 781 

Spencer  v.  Spencer 109  N.  E.  300  (III.) 1221 

Spfcer  V.  City  of  Webster  City    118  Iowa  5S1    818 

Spfres  T.  Middlesex  A  M.  Blec. 

Co 70  N.  J.  Law  366 1377 

101  Iowa  676    563 

Co.  28  Idaho  314  1377 

Stanley  v.  Taylor 160  Iowa  430    1005 

Stark  V.  BarraU 16  Cal.  361  156 

Starling  t.  Incorporated  Town 

of  Bedford 94  Iowa  194 596 

Starr  v,  Leavltt  2  Conn.  243  1171 

aute  T.  Arns  72  Iowa  556 881 

State  T.  Aibell   51  Kan.  398  315 

SUte  V.  Bair  118  Iowa  466    610 

State  T.  Baldwin  36  Kan.  1 216 

State  T.  Bennett  148  Iowa  214 267 

State  T   Blackburn   136  Iowa  743 lOOS 

StaU  T.  Clausen 117  Pac.  1101   (Waob.) 778 

State  V.  demons  78  Iowa  123    U31 

SUte  V.  fcorwin  151  Iowa  420  610 

State  V.  Creamer  S7  N.  E.  602  (Ohio) 778 

State  T.  Cross  96  Iowa  629 124 

State  T.  Dee  Molnea  City  R. 

Co 135  Iowa  694 881 

State  T.  Donavan  128  Iowa  44  1004 

State  T.  Dougherty  4  Ore.  200  218 

StaU  V.  Fitzgerald   130  Mo.  407  216 

State  T.  Plynn  i 69  N.  E.  169  (Ind.) 929 

StaU  T.  Fuller  125  Iowa  212 218 

SUte  T.  OlOord  53  Pac.  709  (Wash.) 218 

SUU  T.  Qludlce   170  Iowa  731    691 

Vol.  180  Ia.— 97 


1538  Casus  Citbd. 

State  V.  Gulliver 163  Iowa  123    692.  1227.  128! 

State  T.  Harmann  135  Iowa  167  «92 

State  v.  Haaty 121  Iowa  607  692 

SUte  V.  Harnes  64  Iowa  109 688 

State  V.  Helm   92  Iowa  540 1227 

State  V.  Helm  97  Iowa  378    20 

SUU  V.  Henderaon   40  Iowa  242    683 

State  T.  Heeaenlua  165  Iowa  416    1009.1010 

State  T.  Hitchcock  241  Mo.  433  474 

State  V.  Iowa  Telephone  Co, .     175  Iowa  607    385 

State  V.  Johnson  27  S.  W.  399  (Mo.) 984 

State  T.  Kelley  .'. 46  N.  W.  714  (Nab.) 926 

SUte  V,  Kirk  46  Conn.  395 1399 

SUte  T.  Kirk  168  Iowa  244 IW 

State  T.  Klttte 160  Iowa  170 219 

State  V  La  Orange 99  Iowa  10 11>1 

SUte  V.  Iientz  46  Minn.  177  *16 

SUte  y.  McCauIey  16  Cal.  429 1M» 

SUte  T.  McClure  1G9  Iowa  351    lUl 

SUte  T.  McConkey  49  Iowa  499  267 

State  T.  McQhney  163  Iowa  808    TOO 

SUte  V.  McOrnder  126  Iowa  741    267,    W6 

SUte  T.  Madden   170  lovra  2S0 UH 

SUte  T.  Manley  63  Iowa  844    74» 

State  V.  Miller 65  Iowa  60    1227 

SUte  y.  Moaber  78  Iowa  321    6M 

State  T.  Novak 109  Iowa  717 114 

SUte  T.  Peteraon    110  Iowa  647    1002 

SUte  T.  Proctor  86      wa,  698 892 

State  T.  Shntte    69  N.  B.  397  (Ind.) 980 

SUte  T.  Siemens  133  Pae.  1173  (Ore.) 1398 

SUte  V.  Stewart 167  N.  W.  1046  (S.  D.) 218 

State  T.  Thatcher  35  N.  J.  Law  445 121 

SUte  V.  Thomaa   152  Iowa  600 1240 

SUte  V.  WaUon  81  Iowa  380 996.  997.  1008 

State  V.  Whltbeck  146  Iowa  2S  al9 

SUte  T.  Wilson  157  Iowa  698 123! 

SUte  V.  Winter  72  Iowa  6!7    1002 

SUte  V.  York  136  Iowa  529  940 

SUte  V.  Young  134  Iowa  505 658 

SUte  Bank  T.  Brown 142  Iowa  190 29 

SUte  Bank  of  Halstad  v.  B11- 

aUd   162  Iowa  438 970,    972 

SUte  Bank  of  Wootstock  v. 

Schutt    174  Iowa  583    46» 


state  «z  rel.  Crow  t.  Cltjr  of 

8L    LtwlB    73  S.W.623  (Mo.) 941 

St^urg  T.  Vincent  Clar  Pro- 
dads  Co.    178  Iowa  248 1I> 

Stwhen«ai   v.   Bankers   LJfe 

Amu 108  Iowa  837    828 

Steveu  V.  St.   LonU   S.   W. 

H.  Co 178  S.  W.  810  <T««e) 76S 

Stirling  V.  Stirling  64  Md.  188  408 

BUtzel  7.  Miller 9S  N.  E.  53  (lU.) 872 

Stivers  T.  Gardner 88  Iowa  S07 12S4 

Stoddard  t.  Mix 14  Coon.  11  MR 

Stoddard  v.  Thompson  81  Iowa  80    984 

atookey  v.  Carter  92  111.  129  156,    166 

Storm  Lake  Bank  v.  Mlssoarl 

Valley  L.  Ins.  Co.  66  Iowa  617 442 

Storm  Lake  T.  ft  T.  Factory 
T.  Minneapolis  ft  St.  L.  R. 

Co 209  Psd.  895 782.    787 

atotta  T,  Palrfleld  168  Iowa  786 322 

Strand    t.    Orlnnell    Automo- 
bile Garage  Co 136  Iowa  68 1140 

Strause  t.  Hooper  10&  Fed.  590   327 

Strickland  t.  Parker 54  Me.  263  155 

Str7ker  v.  Crane 31  L.  Bd.  194 984 

Stutsman  t.  City  of  Burling- 
ton        127  Iowa  563   684 

StuUman  t.  McVloar  Ill  Iowa  40 1895 

Stutsman  v.  Sharplees   126  Iowa  342 iDOe 

Sullivan  T.  Chicago.  R.  I.  ft 

P.   R.   Co 119  Iowa  464     1227 

Sullivan  y.  Collins  IS  Iowa  228 918 

Sunberg  v.  Babcock  66  Iowa  616 1227 

Sutter  v.  San  Francisco  36  Cat.  112 1B6 

Satton  V.  Bower  ft  Perkins..    124  Iowa  68 449 

Swartwood  t.  Chance   181  Iowa  714 1289 

Swayne  v.  Lyon    67  Pa.  436  918 

Sweltzer  t.  Pisher   171  Iowa  266  1242 

Swetland  v.  Boston  ft  A.  R. 

Co 102  MasB.  276    794 

Swortsell  V.  MarUn   16  Iowa  619    1172 

Sykes  T.  Pure  Food  Cider  Co.    167  Iowa  601 1180 

SylveeUr  v.  Sylvester  109  Iowa  401  619 


Taeger  v.  Rlepe  90  Iowa  484  ,..  1279 


1540  Cases  Citsd. 

Tainter  v.  Cole  120  Mua.  16!    156 

Talbot  T.  Snodgrua  121  Iowa,  GSl   1219,  12M 

Taylor  v.  Ely  25  Cotm.  2S0 I09t 

Taylor   t.    Pacific   Mut.    Life 

IDB.    Co 110  Iowa  621  loit 

Teeple  v.  Fraternal  Bankera' 

Res.    Society 179  Iowa  6S  647.  1W7 

TefK  T.  Wllcoi    S  Kan.  46  st 

Teua  ft  P.  R.  Co.  V.  Abilene 

Cotton  Oil  Co 204  U.  S.  426 768,  1049 

Teiaa     Midland     R.     Co.     v. 

Beokar  171  8.  W.  1024  (Texas) 781 

Theis  T.  Chicago  «  N.  W.  R. 

Co 107  Iowa  622    SW 

Tbilmany  v.  Iowa  Paper  Bag 

Co 108  Iowa  857    iis 

TbiBtle  Coal  Co.  v.  Rex  Coal 

A  Mining  Co.  132  Iowa  582 eo! 

Thomas  v.  Blair  IBl  N.  W.  10*1  (Mich.) 78J 

ThompBOD  ft'  Son  t.  Brown  . .     106  Iowa  367    2H 

ThurUw  T.  Duckworth  165  Iowa  686 ,  118I 

Tleman  v.  Fenlmore  17  Ohio  552  m 

Tiffany.  In  re 147  Fed.  314 » 

Tllleny  t.  WolTerton  48  N.  W.  908  (Minn.) XM 

Tlsdale    V.    Connectlcnt   Mat. 

Life  Ids.  Co 26  Iowa  170    270 

Todhunter  v.  De  Graff  164  Iowa  567    619 

Torre  t,  Jeannln  26  So.  860  (Mln.) 688 

Towie  V.  Leacox  59  Iowa  42    743 

Town    of   Springfield  t.   Peo- 
ple's Dep.  Bank   83  S.  W.  271  (Ky.) 1397 

Traer   Bros.  v.  Whitman    56  Iowa  443  . . ., 743 

Trenton  v.  Duncan 86  N.  T.  221 1(193 

Trtppe  V.  Provident  Fund  So- 
ciety           86  N.  B.  316   (N.  Y.) 1032 

Trubey  v.  Rich&rdaon 224  III.  136   4OS 

Tucker  t.  Ronk 48  Iowa  80 910 

Tumley  v.  Mlcheal  IS  9.  W.  912  (Texas) 81S 

Tuttle  T.  Burlington  ft  H.  R. 

R-   Co 49  Iowa  134 164 

Tyler  v.  Sanborn 4  L.  R.  A.  218  (III.) 206 

Tyler  t.  Theilig 52  S.  C.  606  (Oa.) ItU 

Tyaon  v.  Tyson 37  Md.  567  407 


Uehlein  t.  Burk 119  Iowa  742  . 


Cabbs  Cited.  1641 

Union  County  Inv.  Co.  v.  Mes- 

slz  15!  Iowa  412    eC3 

Union  Hill  Co.  v.  Prenzler. . .     100  Iowa  MO  948 

Union  MuL  Life  Ins.  Co.  r. 

Bueh«)«n   100  Ind.    63 677 

Union  Pac.  R.  Co.  v.  HcLean    139  N.  W.  679  (Neb.) 13SS 

United  States  t.  Baton 169  U    8.  331 1893 

United  States  T.  Bllawortli...     101  U.  S.  170 926 

United  States  v.  LAWson....     101  U.  S.  164 924 

United  States  Casualty  Co.  v, 

Hanson    79  Pac.  176  (Colo.) 1082 

United  States  Hut.  Ace  Ann. 

T.    Barry 131  U.  8.  100 816 

Opp  T.  Neuhring 127  Iowa  713 710 

Upton  Mtg.  Co.  T.  Hulske....      69  Iowa  BS7  SS9 


Valley  Nat.  Bank  v.  Crosby..  108  Iowa  651    243 

Van  Houten,  In  re 147  Iowa  729    8G8 

Van  Husan  v.  Heamee 52  N.  W.  IS  (Mlcb.) 230.    231 

Van  Meter  v.  Town  of  Tipton  178  Iowa  1201  449 

Van  Sickle  v.  SUub.  f ...... .  155  Iowa  472    1257 

Van  Vllet  Fletcher  Auto  Co. 

T.  Crowell 171  Iowa  64   207,    209 

Varnum  v.  Town  of  Hlghgate  65  VL  416    924 

Veach  T.  Tbompson 15  Iowa  380    119 

Vlele  T.  Judson 82  N.  T.   32 1093,  1118 

Vobs  V.  Staortblll 130  Iowa  538    534 


Wade  V.  Halllgan 1«  111.   507 249 

Wadlelgh  T,  Merkle 67  Wis,  517 3S7 

Walker  v.  Pumphrey SI  Iowa  487   880 

Walkley  v.  Clarke 107  Iowa  451 469 

Wallace  v.  Independent  School 

Dlst.    150  Iowa  711 1243 

Walrod  v.  "Webater  County...     110  lowa  S49  13 

Walsh  V.  Doran 14S  Iowa  110 522 

Walton  V.  Dore 113  Iowa  1    442 

Ward  V.  Ward 12  0.  Clr.  69  984 

Wasblnston  O.  L.  Co.  t.  Dis- 
trict of  Ctolumbla 161  U.  S.  331  XS02 

Waterloo,  C.  F.  ft  N.  R.  Co.  ▼. 

Harris   180  Iowa  149    904 

WaUon  Cut  Stone  Co.  y.  Small      54  N.  E.  995  (111.) 820 


1612  CASEa  CiiBD. 

WattelB  V,  Hlncben 93  lowd  617 881 

Webber  v.  Sullivan 58  Iowa  260    8G6 

Waber  v.  City  of  Iowa  City..    US  Iowa  633 IISO 

Wefmer     t.     Economic     Ufe 

Abbh. 108  Iow»  451    6*6 

Welser  v.  Day  Bros 77  Iowa  26    261 

Weltz  T.  Independent  Dtatrlct      78  Iowa  87 «1 

WelU  V.  Lamb 19  Neb.  35G  373 

WellB  T.  Western  Union  Tel. 

Co 1*4  Iowa  606 643 

Wells,  Fargo  A  Co.  v.  Nelman- 

MarcuaCo 227  U.  a  469 1049,  1050 

WellB.  In  re 51  AU.  868  (Me.)   *08 

Wells,   In  re 105  Fad.  762 3S 

Weltmer  t.  BUhop 71  S.  W.  167  (Mo.) 1061 

Werner  v.  Fraternal  Bankers' 

Res.  Society ^^^  to^a  60* 267 

Wesley  v.  Chicago,  St.  P.  ft 

K.  C.  R.  Co 8*  Iowa  *41 11S9 

Western    Union    Tel.    Co.    t. 

Call  Pobl.  Co.  181  U.  S.  92 767 

West    Side    Lumber    Co.    v. 

Hathaway   116  Iowa  664  ; 663 

Weeton  v.  Teufel 213  III.  281 416 

Wetherell  v.  Brobat 23  Iowa  686    1291 

Wetmore  v.  Melllnger «*  Iowa  741   828 

Wheeler  T.  City 131  Iowa  666   385,    386 

Wheeler  v,  Oox S6  Iowa  36 522 

Wheeler  ft  Wlleon  Mfg.  Co,  v. 

Sterrett   94  Iowa  168 1227 

WhlBler  V.  Whlaler 117  Iowa  712  460.    *ei 

Whltaker  v.  Williams »  Conn.  98  I10« 

Whltam  V.  Dubuqne  ft  S.  C 

R,  Co »S  Iowa  737 m 

-White   V.   Bates 84  N.  B.  906  (HI.) 018 

White  V.    International  Text 

Book    Co 156  Iowa  210 328 

White  T.  Hann *«  Me.  361 270 

White  V.  Trowbridge 64  AU,  862  (Pa.) 1160 

White  V.  WatU 18  Iowa  74    1171 

Whitaett  V.  Chicago,  R.  I.  ft 

P.  R.  Co 67  Iowa  160   ;..18,  7»«,  1M7 

Wlar  V.  Wabash  B.  Co 151  Iowa  121    987 

Wiar  V.  Wabash  R.  Co 162  Iowa  702    U8» 

Wlckee-Neaae  T.  Watts 70  S.  W.  1001  (Texas) 614 

WIese  V.  Remme 1*0  Mo.  289 677,    678 

Wlggin  T.  Bu««ell 68  N.  H.  329 716 


Cases  Citbd.  1B43 

WlgBln  V.  Elders  ft  Deacona 

or  Baptist  Churcb 8  Mete.    (Mua.)    801 1397 

Wllhelm  V.  Calder 102  Iowa  342   1221,  1884 

Wllklns  T.  Oermanla  Fire  Ina. 

Co B7  Iowa  KZ9    6*» 

Will  of  Ames,  In  re  51  Iowa  B»6   8B3,  8GG 

Will  of  Downing,  In  re 9B  N.  W.  876 «Z 

Will  or  HoHlngaworth,  In  re.       68  Iowa  626  4"W 

Will  o(  Norman,  In  re 72  Iowa  84    1008 

Wltlett  V.  Soutlwm  R.  Co. . .  45  S.  K  83  (S.  C.) . .  .773.  783,  T87 

Williams  v.   Parrand 50  N.  W.  446   (Mich.) 1160 

Williamson  v.  Jones 43  W.  Va.,568 1118 

Williamson  v.  White 28  8.  K.  846  (Oa.)    ,...  984 

Wilson   V.    Anchor   Fire   Ins. 

Co 143  Iowa  458    1018 

Wilson  T.  Hardeaty 48  Iowa  516  880 

Wilson  V.  Illinoia  Cent.  R.  Co.    160  Iowa  33 1188 

Wilson  T.  Under "0  Pac.  274   (Ida.) 1221 

Wiltae  T.  Flack 116  Iowa  61 876 

■Wllt«y.  In  re  Eitate  ot 135  Iowa  430 858 

Winkler    ▼.    Power    ft    Min. 

Jiftch.  Co m  N.  W.  273  (Wis.) 1081 

Winter  t.  Coultbard M  Iowa  312 7** 

Winter  t.  Hlte 3  Iowa  142   242.  8« 

Winters  t.  Wlntere J02  Iowa  63    «2 

Wlshard  T.  McNeill 86  Iowa  474 1«94 

Wither  ▼.  Ftowler  Co 164  Iowa  377  1161.  1227 

Woodbnrr  T.  Roherts 59  Iowa  348  870 

Woodman   Accident  Aun.  v. 

Byers   87  N.  W.  646  (Neb.) 1032 

Woolson  *.  Ptpher 100  Ind.  306   866 

Wright  V.  Mahaffey 76  Iowa  96 ^71 

Wyland  v.  Proat 76  Iowa  209 286 

T 

Yardley  v.  Cnthbertson 188  Pa.  396  40S 

Yeager  v.  Edison  Blec.  Co. . .     242  Pa.  101   1»77 

Yockey  v.  Woodbury  County .     130  Iowa  412    262 

Toung  V.  Hargrave's  Admr. .        7  Ohio  427  247 

Young,  In  re  Estate  of 33  Utah  382 *08 

Z 
Zeltler  v.  Concordia  Plre  Ins. 

Co 136  N.  W.  382    (Hlch.) 860 

Zelman  v.  Kaufterr 78  Atl.  1048  (N.  J.) 918 

Zlnkula  t,  Zlnkula 171  Iowa  287 404 

Zlnaer  ▼.  Board  of  Supervisors    137  Iowa  660  162,  163 


STATUTES  CITED,  CONSTRUED,  ETC. 

IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUME. 

Constitattoii    of    Unlt«d    StaUa.  AcU  33d  OeDeril  ABBembly. 

Ch.  94    1372 

Acts  34th  Q«aena  AsaomDlr. 
United   States   Stetntea. 

Ch.  163    339 

Interstate  Commerce  Act,  Seca. 

8, 10,  20 1MB         Acta  SStli  a«nerBl  Aaaemblr- 

Rev.    SUt,    Sees.    ITSS    to 

176B,  Inc 929     CU.  1B5 964 

30   Stat  at  L.  644   (Bank- 

niptcy    Act,    1888,    Sec.  qoA^  of  IBBl. 

70-a,  Cta.  2,  Sec.  2) 86 

30  Stat  at  I.  647,  548,  CU.  g^    ^3,     ^^^^  ^^^ 

G41.  Sec.  6  (U.  S.  Camp. 

Stat  1916,  Sec.  9689) ....     327  ^  _.  ,     „ 

34  SUt  at  I*  698.  Ch.  8691  Eerlaloii  of  IBM. 

(Carmack     Amendment) 

762,  763.      a««-  2277,  2296,  229S 146 

765,  767,  768,  769.  770,  771,      Sec.  2297 147 

773,  774,  775,  776,  777,  779,  Sees.  2477.  2478 152 

780.    781,    782,    787.    789, 

791,  792,  1048.  1060,  1061,  1297  Code  Of  1S73. 

Masaacliiuetts  Statotea. 

Acta    and    Reaolves,    1887. 
Ch.  214.  Sec.  76 1143  Code  of  1897. 

Acta  9th  Oeneral  Aaaemhly.  Sec.  48.  Par.  3 

Sec,  367    

Ch.  161.  Sees.  1.  3 153      Sec.  587    
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1H4G       Statites  C'iteu,  Oonstri'bd,  E>ro. 

Sec  668,  Subd.  4 1397,  1400   Sec.  3893 927 

Sec.  703 B53   Sec.  3435 J48 

Sees.  780,  781 70   Sec.  3447  594,  595 

Sec.  792  79,  230   Sec.  3482 1165 

Sec.  793  230   Sec.  3485  138 

Sec.  794  70   Sec.  3500  GOl 

Ttt.  5.  Ch.  6 70.71.   72   Sec.  3524  285 

Tit  5,  Ch.  7  ..68,70,71.72.   79   Sec.  3528 594 

SecB.  811  to  815,  Inc..  821 . ,   68   Sec.  3534 54 

Sec  835  568   Sec.  3592 190 

Sees.  914,  915 231,  232   Sec.  3603  545 

Sec.  916  228,231,  232   Sec.  3717 658 

Sec.  1744  1034   Sec,  3727  859 

Sec.  1812 645   Sec.  3749 747 

SecB.  1946,  1947  166   Sec.  3755.  Par.  8 853 

Sec.  205S  1386   Sec.  3775 545 

Sec,  2159  385   Sec.  3779  7S0 

Sec,  2422  665   Sec.  3801 -  664 

Sec.  2427 690   Sec.  3899  944 

Sec.  2576 609   Sec.  3929  263 

Sec,  2577 608,  609.  610   Sec,  3953  470 

Sec.  2680  609,  610   SeC-  3965  1168,1169 

Sec.  2773  1236,  1241   Sees.  3966.  3867  730 

See.  2804 1236,  1241,  1249   Sec.  3970 1169 

Sec.  2818  1237.  1242   Sec.  3091  709 

Sec.  2820  1242,1243   Sec.  4011  712 

Sec.  2972  143.  983   See.  4017  710 

Sec,  2973  983   See.  4029  1172 

Sec.  2985 140,  141,149,  982   gee.  4096 1156 

Sec,  3070  119   gee.  4101,  Subd,  3 880 

Sec.  3072  368   sec.  4111  471 
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